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CASES 
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THE  DUTIES  OF  JUSTICES  OF  TOE  PEACE 


IN  QUARTER  AND  PETTY  SESSIONS, 


AND  IN  EXERCISE  OF  SUMMARY  JURISDICTION. 


From  "  The  Law  Reports,"  1869. 


Now  9, )    The  Queen  v.  Vauohak  and  the  Metropolitan  District  Railway  Company. 
1868.   J  [4Q.B.  190.] 


Railway  Company — Gompenaation — Loss  of  Trade 
Profits— Laods  Glauaes  ConsolTdation  Act 
(8  Vict.  0. 18),  8. 121. 

In  Jun€f  1865,  a  railtoay  company  served  on 
F.y  a  tenant  from  year  to  year,  the  usual  notice 
to  treat,  and  a  notice  as  required  by  their  Act^ 
of  their  intention  at  the  expiration  qf  six  months 
to  enter  and  take  the  premises,  F.  sent  in  his 
particulars  of  claim  to  the  company,  but  they 
did  nothing  further  till  186rf.  F,  in  the  mean" 
time  continued  to  carry  on  his  business  of  a 
publican  on  the  premises.  In  March,  1868,  a 
summons  was  served  by  the  company  on  F, 
and  in  April,  the  question  cf  the  compensation 
to  be  paid  by  the  company  to  F.for  his  interest 
in  the  premises  was  heard  before  a  metropolitan 
police  magistrate,  under  s,  121  of  the  Lands 
Clauses  Consolidation  Act,  F.,  inter  alia, 
claimed  compensation  for  the  depreciation  in 
the  value  of  such  interest,  which  had  taken  place 
in  the  interval  since  the  expiration  of  the  six 
months  by  reason  of  the  execution  of  the  com^ 
play's  works,  the  custom  of  the  pubUc-house 
having  been  greatly  reduced  by  the  pulling  doum 
of  the  neighbouring  houses  taken  under  the 
compan^s  statutory  powers.  The  magistrate 
having  refused  to  assess  this  item  of  compen^ 
sation  ;  on  a  rule  to  compel  him  to  do  so: — 

Held,  tluU  this  depreciation  was  not  the  sub" 
ject  of  compensation,  and  the  daim  had  been 
rightly  rejected. 

By  the  Metropolitan  District  Railways 
Act,  1864  (27  &  28  Vict  c  cccxxiL),  the  Metro- 
politan District  Bailwiiy  Company  were  em- 
powered to  take  a  skittle  ground,  shed,  and 
jard,  bdoogiiig  to  a  publio-hoose  called  the 
Black  BtnjJmo  Chapel  Street,  Westminster, 
of  whidi  Ednmncl  Forber  was  the  occnpier. 


as  a  tenant  from  year  to  year,  at  a  rent  of 
100/. 

The  company's  act  incorporated  the  prin- 
cipal sections  of  the  Railways  Clauses  Con- 
solidation Act,  1845,  of  the  Lands  Clauses 
Consolidation  Act,  1845,  and  of  the  other 
general  Acts. 

On  the  16th  of  Juno,  1865,  the  company 
served  Furber  with  the  usual  notice  to  treat 
for  the  skittle  ground,  shed,  and  yard ;  and 
they  also  serv^  a  notice  on  him  (as  the 
person  assessed  to  the  poor-rate),  with  a 
notice  pursuant  to  s.  59  of  27  A  58  Vict,  c 
cccxxii.  (1)  of  their  intention  to  enter  and  take 
the  same  on  or  after  the  expiration  of  six 
months  from  that  date. 

On  the  7th  of  July,  1865,  Furber  sent  par- 
ticulars of  claim  to  the  company,  stating  his 
interest  in  the  public-house  to  bo  that  of 
tenant  from  year  to  year,  and  claiming  "  for 
the  good-will  of  the  business  carried  on  upon 
the  premises  750/.  The  furniture,  fixtures, 
and  utensils  in  trade  to  be  taken  by  valuation 
in  the  usual  way,  and  the  loss  by  forced  sale 
of  stock  in  trade  (if  any)  when  possession  is 
required.  Valuers  and  surveyors'  fees  to  bo 
paid  in  addition." 

The  premises  not  being  immediately  re- 
quired by  the  company,  no  further  pro- 
ceedings were  taken  until  October,  1867,  when 
the  company  endeavoured  to  arrange  terms 
with  Furber,  but  failed. 

(1)  By  27  ft  28  Viot.  a  occxxii  8. 59,  the  com- 
panV  shall  not  enter  on  or  take  any  teMment  under 
the 'powers  of  this  Act,  untQ  the  expiration  of  six 
months  after  serving  notic^  in  writing  of  their 
intention  to  take  the  same  on  the  person  assessed 
to  the  poor-rate  of  sudi  t«u«m»iiibs  HBCHvaa^vac^ 

notice  at  stirh  tenement, 

1^ 
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[JUKS  10. 


Thk  Qdsin  v.  VadqhJlH. 


On  the  16th  of  March,  18C8,  the  compttny'B 
oontractoF  entered  on  the  ekittlo  ground,  and 
bt^n  to  pull  donn  tlio  shod  without  any 
notice  to  or  consent  of  Furbcr,  and  he  accord- 
in^ty  commenced  an  action  and  obtained  an 
injunction  on  tlie  IBth  of  March.  On  the 
28th  of  March  the  company  served  a  snmmona 
on  Fnrber  to  appc-nr  before  a  police  magis- 
trate  for  the  parpo^'c  of  the  magJHtrato  hearing 
and  determinini;  Furber's  claim  to  compen- 
sation, under  8  Vict  c  18,8.  lUlCl),wbich 
by  9.  84  of  the  company's  Act  was  expressly 
applied  to  lands  taken  under  their  Act  On 
the  satac  day  the  company  served  a  notice  on 
Fnrber  that  they  required  possession  of  the 
skittle  ground,  shed,  and  yard. 

On  the  2nd  of  April  Fnrber  gave  notice  to 
the  company  to  take  the  whole  of  his  premises, 
and  at  the  hearing,  on  the  20th  of  April,  it 
was  agreed  that  the  summons  should  be 
omondod  ito  as  to  include  the  whole. 

The  Hummona  was  adjourned,  and  Fnrber 
attended  at  the  hearing  of  the  a4jouniod 
Hummons  on  the  20th  of  April,  and  deposed 
that  "  the  net  profit  of  his  business  as  a  pub- 
lican for  some  time  prerionaly  and  up  to  the 
month  of  Juno,  1865,  amounted  to  i'XH.  per 
annum;  and  that  in  consequence  of  the 
execution  of  the  works  of  the  company  in 
destroying  the  neighbourhood  near  to  and 
sarrounding  the  house,  by  the  demolition 
and  deetmction  of  the  Eu^'oining  houses  and 
otherwise,  his  net  profits  in  the  years  1866, 
1867,  and  the  year  18G8  up  to  the  said  20th 
of  April,  hod  diminished  to  a  net  profit  of 
not  more  than  20(M.  per  annum." 

Some  discussion  ensued  before  the  magis- 
trate as  to  the  extent  of  the  right  of  Furber 
to  compensation;  and  the  hearing  being 
again  adjourned,  the  parties  again  attended 
beforo  the  magistrate,  when  the  following 
was  submitted  to  him  in  writing  on  behalf  of 
Furber :  "  That  the  compensation  to  be  paid 


(1)  B  Vict.  0.  IB,  B.  121 :— "  If  any  nieh  knils 
bIiaII  be  in  the  pouession  uf  any  perion  Imvicg  no 
greater  interest  thereiu  Ihun  hb  tenant  for  a  year, 
or  from  year  to  year,  and  if  nieh  person  be  re- 
quirni  to  give  up  po«aeasion  ot  any  Iwrnla  so 
occupied  by  him  before  the  exptrntion  of  his  tenn 
or  interest  therein,  he  shnll  be  entitled  to  coni' 
penmtiou  for  the  Tolne  of  hii  noeiptred  tetm  or 
fnteieet  in  auoh  lands,  and  for  any  jnst  allawance 
which  ought  to  be  mnde  to  him  by  an  incoming 
tenant,  p.nd  for  any  losa  or  injury  he  may  nutain, 
or  if  a  port  only  of  mch  lands  be  raquved,  oom- 
pensation  for  the  damage  done  to  bim  in  bia 
tenancy  by  serering  the  laniis  held  by  him,  or 
othemijie  injurioiuly  affocling  the  same ;  and  the 
amount  of  such  compensation  shall  be  determined 
by  two  justice*,  in  case  the  pardea  diflbr  aboat 
tlie  samu:  and  upon  paymeut  ur  teuder  of  the 
amount  of  sucli  compensation,  all  moh  peraons 
■hall  reapeoliTely  deliver  up  to  the  promotsra  of 
tlie  underlakin^,  or  to  the  penon  appointed  by 
them  to  take  pomeaaion  therearf.  any  m^  luida  in 
their  possesion  requited  for  the  purpoaM  of  the 


'  for  the  value  of  his  interest  in  the  premises, 
such  as  it  was  and  would  have  remained  but 
for  the  works  of  the  company,  ought  to  be 
assessed  under  the  following  heads:— 1.  For 
the  value  of  liis  interest  in  the  premises  at 
the  pnssent  time,  such  as  incoming  tenant 

,  would  give  liim,  35W.    2.  For  the  deprecia- 

I  tion  in  value  of  such  interest  caused  by  the 
company's  works  having  reduced  the  custom 
of  the  house  from  a  profit  of  495/.  a  vcar  to 
20W.  a  year,  3ti5i.  3.  For  the  loss  o?  trade 
profit  up  to  the  present  time  from  the  com- 
mencement of  the  works,  aboat  two  and  a 

I  half  years,  7001.  i.  Value  of  fixtures  and 
trade  utensils  and  furniture  to  Iw  paid  for  by 
an  incoming  tenant.    5.  Value  of  stock  to  be 

Sid  for  by  an  incoming  tenant    6.  Costs, 
ose  Inst  tbrco  items  te  bo  disposed  of  as 

On  behalf  of  the  company  it  wns  contended 
that  the  magistrate  ought  not  to  allow  the 
loss  for  trade  profits. 

The  mo^strate  on  the  29th  of  April  gave  a 
judgment  in  writing,  by  which  he  determined 
that  "  the  compensation  to  which  Furber  is 
entitled,  in  respect  of  compensation  for  the 

,  value  of  the  unexpired  term  and  interest  in 
the  said  Black  Bull  public-house,  yard,  shed, 
and  skittle  ground,  and  for  allowance,  which 
ought  justly  to  be  made  to  him  by  an  in- 
coming tenant  for  goodwill  and  trade  fittings 
and  fixtures,  and  for  the  liccncce  of  the  said 

.  pubUc-house,  and  for  the  loss  in  respect  of 
the  depreciated  value  of  furniture  tnerein, 
amounted  on  the  whole  to  the  sum  of 
837/.  18'.,"  and  ho  ordered  that  sum,  together 
with  IGK.  4s.  ItW.  for  costs,  to  bo  paid  by  the 
company.  The  trade  fixtures  and  fittings 
were  valued  at  173/..  10'.,  which  sum  was 

j  included  in  the  fibove  sum  of  837/.  18>. 

The  injunction  wan  dissolved  on  payment 
of  the  said  sum  of  837/.  18».  and  ICl/.  4*.  1ft/., 

I  without  prejudice  to  any  further  claim. 

I  Whereupon  a  rule  was  obtained  calling  on 
James  Vaughan,  Esq.,  the  magistrate,  and 
the  company,  to  show  cause  why  the  magis- 
trate should  not  assess  the  amount  of  com- 
pensation to  be  paid  by  the  company  to 
Furber  "in  respect  of  the  damage  done  to 
his  interest  in  the  premises  by  reason  of  the 
execution  of  the  works  of  the  company,  and 
resulting  in  a  loss  of  trade  profits  up  to  the 
29th  of  April,  1868,  from  the  commencement 
of  the  works,  amounting  to  the  sum  of  7O0/." 

Hawkint,  Q.C.,  shewed  cause.    The  item  of 

claim  disallowed  is  clearly  inadmissible.   The 

cose   is   governed   by  Ricktt  v.  Metropotitun 

I   Bailway   Company  (law  Rep.  2  H.  L.  175), 

and  indeed  is  a  stronger  case,  as  there  is  hero 

,  no  rood  blocked  up,  and  no  interruption  of 

the  thoroughfore  to  the  claimant's  house,  bnt 

I  simply  what  he  colls  a  destrtu:tion  of  the 

I  neighbourhood,    by    the   pnlling    down    of 

housee;    this  the  company  might  lawfully 

!  have  done  without  statutory  powers,  and  no 

:  actioaooald  have  been  bton^t  against  them; 
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and  therefore  the  damage  is  not  the  subject 
of  compensation:  New  River  Company  v. 
Mut<,n  (2  E.  &  E.  435;  29  L.  J.  (M.C.)'93); 
Rtz  V.  Lontloti  Dock  ComjKtny  (5  A.  &  E.  1G3). 
The  case  does  not  come  witlun  the  distinction 
taken  by  Crompton,  J.,  in  the  case  of  Stock- 
wrt,  TimfierUy^  and  AUringham  Railway  Com- 
fany  (33  L,  J.  {Q.B.)  251,  253). 

J.  J.  Aston,  in  support  of  the  rule.  If  there 
was  any  doubt  as  to  the  legality  of  the  claim, 
the  magistrate  ought  to  have  assessed  the 
compensation,  leaving  the  legality  to  be 
afterwards  contested  in  an  action.  The  com- 
pany were  bound  to  take  the  land  after  the 
idx  months  had  elapsed:  Morgan  v.  Metro- 
politan Railway  Company  (Law  Rep.  3  C.  P. 
553);  and  they  are  therefore  liable  for  the 
consequence  of  their  laches. 

[CocKBURK,  GJ.  I  do  not  see  how  that 
ease  makes  in  favour  of  the  claimant.1 

In  Ricktft  V.  Metritpolitan  Railway  ComjKtny 
(Law  Rep.  2  H.  L.  175)  (from  the  decision  in 
which  Lord  Westbury  dissented),  no  land  of 
the  claimant  was  taken ;  and  that  is  the  very 
distinction  taken  by  Crompton,  J.,  in  the  case 
0(  iitockport,  I'imperlty,  aud  AUringham  Rail- 
way Company  (33  L.  J.  (Q.B.)  251,  253),  that 
where  land  is  taken  the  owner  is  entitled  to 
compensation  in  resx)ect  of  any  injury  caused 
by  the  works.  The  terms  of  s.  121  of  8  Vict. 
c.  18,  are  that  the  tenant  from  year  to  year 
shall  be  entitled  to  compensation  for  ''any 
loss  or  injury."  Reg.  v.  tStone  (Law  Rep.  1 
Q.  B.  529)  shews  that  a  notice  to  treat  is  not 
equivalent  to  requiring  xx)ssession;  here  the 
daimant  was  not  required  to  give  up  possesr 
aon  till  March,  1868,  and  he  therefore  had 
full  right  to  carry  on  his  business  in  the 
meantime. 

[LrsH,  J.  In  addition  to  the  notice  to 
treat,  there  was  the  notice  under  the  special 
Act,  that  the  company  would  require  the 
premises  at  the  end  of  six  months.] 

CocKBUBK,  G.J.  I  am  clearly  of  opinion 
that  this  rule  must  be  discharged.  The 
tenant  was  entitled,  on  the  property  being 
taken  by  the  company,  to  compensation,  but 
entitled  only  to  compensation  assessed  ac- 
cording to  the  profit  ne  was  then  making 
by  carrying  on  his  business  on  the  premises ; 
hut  as  soon  as  the  company  acquired  the 
ri^t  of  possession  in  the  property  the  tenant's 
interest  ceased ;  and  if  they  had  taken  pos- 
session, his  business  and  profit  must  have 
ceased  also.  It  is  quite  clear  the  tenant 
cannot  ask  for  compensation  because  the 
neighbouring  property  has  been  taken.  The 
company  might  have  done  this  by  voluntary 
agreement  quite  independentlv  of  any  statut- 
aUe  powers,  and  so  aestroyed  the  custom  of 
the  pablic-honse,  and  no  action  could  have 
been  maintained  by  him  fur  the  loss,  inasmuch 
at  DO  injury  or  tzespass  was  done  to  him ; 
eoDsequcntly  he  oonld  not  have  dauned  cbm- 
pntrrtinti  for  this  description  of  loss.    This 


is  an  item  of  compensation  not  contemplated 
by  the  statute. 

The  only  ground  on  which  the  claim  could 
be  made  with  any  show  of  retison  is,  that  the 
company,  instead  of  taking  the  premises  when 
they  ought  to  have  taken  them,  and  having 
the  compensation  at  once  assessed  upon  the 
profits  the  claimant  was  then  making,  allowed 
the  matter  to  stand  over  for  two  years.  But 
so  does  the  claimant ;  he  might  have  applied 
to  a  court  of  law,  and  insisted  upon  the  com- 
pany proceeding  with,  the  purchase  at  the 
end  of  the  six  months,  as  was  held  in  Morgan 
V.  Mttrohclitan  Railway  Company  (Law  Rep. 
3  G.  P.  553).  Instead  of  doing  this,  he  holds 
by,  and  then  claims,  not  only  compensation 
for  the  value  of  his  interest  in  the  premises 
and  goodwill,  but  also  in  respect  of  the  depre- 
ciation in  his  profits  during  the  two  years 
since  the  company  should  have  taken  posses- 
sion, caused  by  the  works  of  the  railway  and 
the  pulling  down  of  the  neighbouring  houses. 
He  cannot  claim  both  the  value  of  his  interest 
and  goodwill  in  the  premises  at  the  time  the 
company  gave  him  notice,  and  also  for  depre- 
ciation in  the  value  of  such  interest  caused 
by  the  company's  works,  and  the  consequent 
loss  of  profits ;  the  latter  was  the  result  of  his 
own  act,  for  it  was  his  own  fault  that  he  con- 
tinued to  carry  on  the  business  on  the 
premises  after  the  six  months  had  expired. 
It  is  quite  clear  therefore  that  the  magistrate 
was  bound  to  exclude  this  item,  not  only  on 
the  construction  of  the  Lands  Clauses  Con- 
solidation Act,  but  also  with  regard  to  the 
circumstances  of  the  case.  The  rule  must 
therefore  be  discharged. 

Lush,  J.  The  precise  point  decided  in 
Rtx  V.  London  Dock  ContjHiny  (5  A.  &  E.  163) 
was  that  this  very  item  of  claim  could  not  be 
supported  as  injury  to  the  interest  of  the 
occupier  of  a  public-house ;  and  without  the 
authority  of  that  case  I  should  have  no  doubt 
that  the  claimant  is  not  entitled  to  claim 
compensation  in  respect  of  this  deprecia- 
tion. 

Hanken,  J.  It  is  very  desirable  to  adhere 
strictly  to  the  rule  that  that  only  is  subject 
of  compensation  under  these  statutes  which 
would  have  been  the  subject  of  an  action,  if 
the  company  had  acted  without  statutory 
powers.  Now,  it  is  clear  that  no  action 
would  lie  by  persons  whose  business  is 
deteriorated  by  reason  of  some  one  having 
purchased  and  pulled  down  the  neighbouring 
houses. 


Hates,  J.,  concurred. 


Rule  discharged. 


Attorneys  for  claimant :  Swann  &  Co. 
Attorneys   for    company:    Baxter,    Rose, 
Norton,  &  Co. 
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Nov,  14, )     Gbant,  Appellant;   The  Looal   Poard   fob   the    Distbict  op   Oxfobd, 
1868.     J  Respondents.    [4Q.B.  9.] 


Poor-rate — Occupation — Floating  Barge,  Bate- 
ability  of. 

The  corporation  of  Oxford  are  the  owners  of 
the  soil  of  the  bed  of  the  river  Isis,  which  is  sub^ 
ject  to  the  control  of  the  conservators  of  the 
river  Thames^  and  is  a  public  highway.  The 
University  Boat  Club  are  possessed  of  a  barge 
which  is  moored  to  two  posts  fixed  to  the  soil, 
by  means  of  tivo  iron  rings  which  are  attached 
to  the  barge,  and  jkiss  loosely  round  the  posts  so 
as  to  allow  the  barge  to  rise  and  fall  with  the 
water  of  the  river;  and  sometimes^  when  the 
water  is  very  low,  the  barge  rests  on  the  soil ; 
the  barge,  though  capable  of  being  moved,  is 
never,  in  fact,  moved  from  its  station.  The 
posts  were  driven  into  the  soil  more  titan  twenty 
years  ago,  and  have  since  been  so  used  by  the 
boat  club,  but  without  the  licence  of  the  corpora^ 
tion  or  of  any  one  else.  There  tvas  no  evidence 
by  whom  or  by  whose  authority  the  posts  had 
been  first  placed,  and  no  rent  had  ever  been  paid 
by  any  one  for  their  use.  The  University  Boat 
Club  having  been  assessed  to  general  district 


rates  in  respect  of  these  posts  and  the  barge  at^ 
tached : — 

Held,  that  on  these  facts  there  was  no  proof 
of  occupation,  as  of  right,  of  the  posts  by  the 
University  Boat  Club,  and  therefore  that  they 
were  not  rateable. 

Case  stated,  on  appeal  against  two  dis- 
trict rates,  nnder  12  &  13  Vict.  c.  45,  s.  11. 

1.  The  appellant  is  the  secretary  to  the 
Oxford  University  Boat  Club,  and  is  for 
the  purpose  of  this  case  to  be  taken  as  the 
person  liable  in  respect  of  the  subject  (rf 
the  rates,  if  the  club  or  any  member  of  it 
is  in  the  opinion  of  the  Court  liable  to  be  so 
rated.  The  respondents  are  the  Oxford  Local 
Board,  duly  empowered  to  make  such  rates. 

2.  The  two  rates  were  two  general  district 
rates  at  \s.  6c?.  and  8g?.  in  the  pound  respect- 
ively, made  by  the  respondents  under  the 
provisions  of  the  Local  Government  Supple- 
mental Act,  1865,  and  of  the  Act  incorpo- 
rated therewith,  to  which  rates  the  club  was 
assessed  as  follows : — 


Naof 
Aasew- 

ment. 

Name  of 
Occupier. 

Name  of 
Owner. 

Description  of  Property  Bated. 

Name  or 

SitTiation  of 

the  Prupeny. 

12 

The  Univer- 
sity Boat 
Club. 

The  Univer- 
sity Boat 
Club. 

Posts  fixed  in  the  soil  under  the  river,  and  land 
occupied  by  the  said  posts,  and  by  landing- 
stase  platform,  floating  barge  or  house  boat, 
and  other  things  connect^  therewith,  and 
with  the  said  sou. 

On  the 

river  Isis, 

adjoining 

Christchurch 

meadow. 

3.  The  bed  of  the  river  Isis,  of  which  the 
mayor  and  corporation  of  the  city  of  Oxford 
are  seised  in  fee,  forms  part  of  the  district  of 
the  Oxford  Local  Board. 

4.  The  river  is  a  navigable  river  subject  to 
the  control  of  the  conservators  of  the  river 
Thames,  and  is  a  public  and  common  high- 
way over  which  all  the  subjects  of  the  Queen 
have  always  of  right  had  free  passage,  navi- 
gation, and  anchorage,  for  boats,  baizes,  and 
other  vessels. 

5.  The  freemen  of  the  city  of  Oxford  have 
of  right  enjoyed  the  sole  and  exclusive  right 
of  fishing  m  the  river  so  far  as  it  flows  over 
the  bed  of  the  river  within  the  district  of  the 
local  board,  and  of  using  for  that  purpose 
boats,  barges,  and  other  vessels. 

6.  The  Oxford  University  Boat  Club  is 
composed  of  members  of  the  University  of 
Oxford,  and  is  possessed  of  a  baree  or  house 
boat  which  floats  on  the  river,  and  is  moored 
at  a  distance  of  about  thirty  feet  from  the 
bank  of  the  river  by  means  of  two  iron  rings, 
which  are  fixed  to  the  barge  and  pass  loosely 


and  moveably  round  two  solid  fixed  posts. 
The  posts  are  driven  into  the  bed  of  the 
river,  and  are  of  such  a  diameter  as  to  allow 
the  rings  to  pass  freely  up  and  down,  and 
thus  to  allow  the  barge  to  rise  and  fall  with 
the  water  of  the  river.  In  scnne  very  dry 
seasons,  and  when  the  water  is  low,  though 
the  bed  of  the  river  remains  covered  with 
water,  yet  the  barge  rests  on  the  bed  of  the 
river  occasionally  for  a  short  time.  The 
barge,  though  capable  of  being  moved,  is 
never  in  fact  moved  from  its  station. 

7.  Between  the  barge  and  the  bank  of  the 
river  are  four  other  posts  driven  into  the  bed 
of  the  river,  two  of  which  posts  are  at  a 
short  distance  from  the  barge,  and  the  other 
two  are  at  a  short  distance  from  the  bank, 
and  the  club  is  also  possessed  of  a  moveable 
frame  of  boards  joined  together,  which  is 
laid  down  on  the  top  of  the  four  posts, 
bu^t  is  not  fixed  to  tne  posts  nor  to  the 
btu^  or  bank,  neither  does  the  wooden 
frame  touch  the  bank  or  the  barge,  but 
it  forms  with  the  posts  the  gangway  from 
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the  barge  to  the  bank,  from  which  the 
approach  is  to  the  barge.  The  bank  is 
the  property  of  the  Dean  and  Chapter  of 
Christ  Church. 

8.  All  the  posts  were  so  driyen  into  the 
bed  of  the  riTer  more  than  twenty  years 
before  the  Tnaking  of  the  rates,  for  the  pur- 
pose of  being  used  as  aforesaid,  and  have 
remained  so  driyen  in  and  been  so  used,  but 
without  the  leave  or  licence  of  the  mayor 
and  corporation  of  the  city  of  Oxford  or  of 
any  other  body  corporate  or  person  whom- 
soever, and  no  payment  of  rent  or  other 
acknowledgment  lias  over  been  made  by  the 
club  or  any  member,  either  to  the  mayor  and 
corporation  of  the  city  of  Oxford  or  to  any 
other  person. 

9.  The  club  is  also  possessed  of  several 
boats^  which  the  members  of  the  club  use  on 
the  river,  and,  beside  the  &cts  hereinafter 
stated,  the  baige  is  used  to  enable  the  mem- 
bers of  the  club  to  get  conveniently  into  and 
oat  of  their  boats,  and  the  members  of  the 
dub  are  in  the  habit  of  stepping  from  the 
bank  on  to  the  wooden  frame  anii  walking 
akmg  it,  and  then  stepping  ofif  the  wooden 
frame  on  to  their  barge,  as  one  way  of  access 
to  the  baige,  there  being  no  other  way  of 
access  from  either  bank  of  the  river  to  the 
barge  except  by  boat;  but  the  members  of 
tbe  club  have  no  legal  right,  title,  or  interest 
in  the  soil  of  the  bank,  or  to  pass  or  repass 
OTer  the  same. 

10.  The  barge  was  built,  and  is  maintained 
by,  the  subscriptions  of  the  members  of  the 
dab;  it  is  roofed  over  and  forms  one  room, 
vith  small  partitions  at  one  end  for  use  as 
dressing-rooms;  the  rooms  are  lighted  by 
windows  in  the  side  of  the  barge  above  the 
voter  Una  No  person  ever  fiJeeps  or  resides 
in  the  barge,  but  the  same  is  used  in  the 
daytime  only  by  the  members  for  the  time 
bemg  of  the  club,  as  a  way  of  getting  into 
and  out  of  their  boats,  and  for  the  pur^se 
d  putting  on  and  taking  off  their  boating- 
druses,  and  for  reading  and  otiier  amuse- 
ment at  the  free  will  and  pleasure  of  the 
members  of  the  dub  respectively.  The  barge 
is  regularly  supplied  with  daily  and  other 
newsixipers  and  reviews,  and  produces  no 
pecuniary  profit  or  benefit  whatever  to  the 
dab  or  to  any  member  thereof. 

11.  No  bouse,  building,  land,  tenement,  or 
hereditament  is  or  ever  has  been  occupied, 
bdd,  or  used,  in  connection  or  conjunction 
with  the  ba^,  unless  the  posts  driven 
into  the  bed  o(  the  river  can  be  considered 
saclL 

12.  The  club  is  not,  nor  is  any  member 
thereof,  the  owner  or  occupier  of  any  such 
post,  or  land,  or  landing  stage,  platform, 
floating  barge,  house  boat,  or  other  things 
connected  therewith  or  with  the  soil  under 
ihe  river,  as  in  the  rates  are  mentioned,  or 
of  any  cateable  property  whatsoever,  unless 
tnd  ID  fiur  only  as  tlu)  &ct8  hereinbefore 
italed  maj,  in  the  jipmion  of  the  Court, 


make  them  such  owner  or  occupier  of  the 
whole  or  any  part  thereof,  and  liable  to  be 
rated  in  respect  of  such  ownership  or  occu- 
pation. 

13.  No  such  barge,  landing  stage,  plat- 
form, post,  or  other  thing  connected  there- 
with as  mentioned  in  the  rates,  have  or  has 
at  any  time  been  assessed  to  rates  for  the 
relief  of  the  poor,  nor  has  any  part  of  the  pro- 
perty in  this  case  above  mentioned  been  at 
any  time  taxed,  rated,  or  assessed  in  any 
maimer  or  for  any  purpose  whatsoever. 

The  appellant  contends — 1.  That  the  pro- 
perty rated  is  not  liable  to  be  rated  or 
assessed.  2.  That  the  club  is  not  the  owner 
or  occupier  of  the  land  or  soil,  or  of  any- 
thing connected  therewith.  3.  That  there  is 
not,  and  cannot  be,  any  such  occupation  or 
right  to  occupy  the  posts,  landing  stage,  plat- 
form, floating  barge,  house  boat,  and  other 
things  connected  therewith,  or  any  part 
thereof  so  standing  and  being  in  and  upon 
the  highway,  as  to  render  the  same  rateable 
property  or  the  club  liable  to  be  rated  in 
respect  thereof. 

The  question  for  the  opinion  of  the  Court 
is,  whether  the  club,  or  any  member  thereof^ 
is  liable  upon  the  above  statement  to  be  rated 
for  the  whole  or  any,  and,  if  any,  what  portion 
of  the  property  described  in  the  rates.  . 

Nov.  11.  Matile,  Q.C,  (ff.  R.  Clarke  and 
Davenport  with  him),  for  the  appellant,  con- 
tended that  the  University  Boat  Club  had  no 
property  in  the  soil  of  the  bed  of  the  river  or 
in  the  post,  and  that  the  mere  fact  of  attach* 
ing  their  boat  to  the  post  did  not  make  them 
rateable:  Williams  v.  Jvnts  (12  East,  346); 
Watkins  V.  Overseers  of  Milton-next'Oraves- 
end  (Law  Rep.  3  Q.  B.  350). 

Nov.  14.  Mellish,  Q.C,  (J.  0,  Qrimts  with 
him\  for  the  respondents,  contended  that 
the  coat  club  having  used  the  post  for  twenty 
years  could  not  take  advantage  of  their  own 
wrong,  and  say  they  were  trespassers  and  not 
occupiers,  and  that  to  hold  that  they  were 
not  rateable  would  be  inconsistent  with  all 
the  authorities:  Hexf.  v.  Leith  (1  E.  &  B.  121 ; 
21  L.  J.  (M.C.)  119);  Reg,  v.  Fwest  (8  E.  &  B. 
890;  27  L.  J.  (M.C.)  96);  Electric  Telegraph 
Company  v.  Oversvers  of  Sai/ord  (11  Ex.  181 ; 
24  L.  J.  (M.C.)  146);  Beg,  v.  Morrison  (1  E.  <& 
B.  150 ;  22  L.  J.  (M.C.)  14). 

CocKBUBN,  C.J.  I  think  our  judgment 
should  be  for  the  appellant,  and  I  rest  my 
opinion  upon  extremely  narrow  grounds.  It 
does  not  appear  to  me  to  be  necessary  to 
consider  the  decisions  upon  this  subject ;  as 
I  do  not  think  any  of  the  cases  are  in  point, 
because  all  the  decisions  in  which  matters 
like  the  present  have  been  held  to  be  rate- 
able rest  upon  occupation.  A  rate  can  only 
be  made  on  an  occupier.  It  is  not  necessary 
in  the  present  case  to  decide  whether  a  ^tscrai 
occupying  a  post  or  uo^  o^^et  \orai  cJl  \eL- 
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manent  landing  place  in  a  river,  and  attach- 
ing barges  thereto,  and  allowing  other  per- 
sons for  profit  to  attach  barges  thereto,  is 
or  is  not  rateable.    It  appears  to  me  in  this 
case  the  proof  of  occupation  altogether  fiuls ; 
and  it  is,  therefore,  unnecessary  to  consider 
whether,  if  it  had  been  established  that  the 
boat  club  were  occupiers,  it  would  follow 
that  this  particular  description  of  landing 
place  and  means  of  access  from  the  shore  to 
the  barge,  and  the  barge  with  it,  were  rate- 
able or  not ;  it  is  unnecessary  to  decide  that. 
It  seems  to  me  that  there  is  nothing  to  shew 
that  the  xx>8ts  are  not  at  the  present  moment 
in  the  occupation  of  the  owners  of  the  soil. 
The  posts  have  been  permanently  fixed  in  the 
soil ;  how  they  came  to  be  fixed,  by  whom,  or 
by  what  authority,  does  not  appear ;  whether 
it  was  by  permission  of  the  owners  of  the 
soil  or  not,  we  do  not  know,  or  whether  it 
was  a  mere  act  of  encroachment  and  trespass. 
But  there  is  nothing  to  satisfy  me  that  the 
University  Boat  Club  have  the  exclusive  en- 
joyment of  these  posts  in  them.    I  see  nothing 
which  at  all  satisfies  me  that  if  any  other 
I)erson,  navigating  that  part  of  the  river, 
were  minded  to  treat  these  posts  ite  a  mere 
mooring  place  in  the  bed  of  the  river  for  the 
general  convenience  and  acconmiodation  of 
the  public,  and  came   and  attached  other 
barges  or  vessels  to  one  of  these  posts,  or  did 
any  other  act  which  might  interfere  with  the 
assumed  enjoyment  or  occupation  of  these 
posts  on  the  part  of  the  boat  club,  the  boat 
club  would  have  a  remedy  by  action  of  tres- 
pass or  otherwise  against  the  persons  so  in- 
terfering with  this  assumed  right  on  their 
part.    There  does  not  seem  to  be  any  exclu- 
sive occupation  in  the  club,  and  inasmuch  as 
exclusive  occupation  must  necessarily  be  the 
foundation  of  their  rateability,  it  seems  to 
me  it  would  be  wrong  in  this  case  to  say  that 
this  property  in  th^  hands  is  capable  of 
being  rated. 

Hahnbn,  J.  I  am  of  the  same  opinion. 
The  substance  of  the  thing  is  this :  that  the 
University  Boat  Club  occupy  a  floating  boat; 
the  particular  place  where  it  is  is  a  mere 
accidfent,  and  has  nothing  to  do  with  the 
substantial  ei\joyment  which  they  have  of 
that  boat;  it  is  simply  because  it  is  not 


worth  any  one's  while  to  require  them  to 
move  away  from  that  place  that  they  have 
continued   in  the   same   place  for  a  good 
number  o^  years.    Then  it  is  said  that  they 
occupied  the  posts,  and  in  that  sense  it  is 
argued  that  the  attachment  of  the  boat  to 
the  posts  is  ancillary  to  the  enjoyment  and 
occupation  of  the  posts.    It  is  obvious  that 
nothing  can   be  more  artificial  than  such 
reasoning,  and  I  do  not  think  it  is  sound, 
because  I  think  that  the  use  made  of  these 
posts  is  not  changed  from  the  first  hour 
when  the  boat  was  tied  to  it,  in  whatever 
way  it  may  have  been,  whether  by  rope  or 
by  a  chain;  the  thing  became  more  per- 
manent from  nobody  thinking  it  necessary 
to  require  the  boat  to  be  removed  away  from 
its  place.    By  fixing  rings  round  them,  the 
character  of  the  use  of  the  posts  seems  to  mo 
to  remain  just  the  same  as  it  was  at  first :  it 
is  simply  a  means  by  which  a  fioating  boat 
is  attached  to  a  projection  from  the  soil  of 
the  river.    It  seems  to  me  on  the  focts  stated 
no  exclusive  right  to  these  posts  has  been 
obtained,  and  that  anybody  else  may  come 
and  tie  their  boats  to  the  posts  in  the  same 
way  as  this  University  boat  is  attached  ^to 
them.    For  these  reasons  I  think  that  our 
judgment  must  be  for  the  appellant. 

Haybs,  J.  I  entirely  agree  in  the  plain, 
clear,  and  concise  view  which  has  been  taken 
by  my  Lord  and  my  Brother  Hannen,  that 
judgment  must  be  given  for  the  appellant. 
I  think  the  cases  have  gone  quite  far  enough 
in  deciding  that  things  which  are  substanti- 
fiJly  chattels  are  rateable  as  real  property. 
This  boat  is  a  chattel,  and  it  would  cer- 
tainlv  be  a  strong  thing  to  say  that  it 
could  be  rated  as  real  property,  such  as  a 
tenement  or  an  hereditament,  unless  there 
is  a  clear  case  of  occupation — an  oc<;upation 
of  something  which  is  firmly  and  perma- 
nently affixed  or  attached  to  the  soil  itself; 
therefore  it  seems  to  me  there  is  no  ground 
for  this  rating. 

Jtulgmentfor  the  appellant. 

Attorneys  for  appellant :  Davies,  Son^  Camp- 
hdl,  <£;  Reeves. 
Attorney  for  respondents :  Philpot. 


Nov.  18, 
lb68. 


Thb  Quesn,  on  THB  Prosecution  of  the  Ovsrskers  of  St.  Mary,  Islington, 
Kespondents;  v.  The  Ovebsssrs  of  the  Parish  of  Soulcoatss,  Appel- 
lants.   [4  Q.  B.  33.] 


Poor — Suspended  Order  of  BemoTal — ^Expenses 
of  Mamtenance  uuder  35  Geo.  3,  c.  101,  s.  2S ; 
49  Geo.  3. 0. 124, 8.  3;28  &  29yictc.79,  8.  8. 

By  35  Oeo.  3,  c.  101,  ».  2,  \f  it  appear  to  the 
ju^/tces  /Ja/  anypenon  ordered  to  fc  removed 


18  unaUe  to  travel  through  sickness,  or  tJiat  it 
would  he  dangerous  /or  him  to  do  so,  they  may 
suspend  the  execution  of  the  order  until  they 
are  satisfied  it  may  he  executed  without  danger 
to  any  person  who  is  the  subject  thereof;  and 
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the  charges  incurred  by  sneh  suspension  may  by 
the  said  justices  be  directed  to  be  paid  by  the 
parish  of  settlement,  in  case  any  removal  shall 
take  jtlace,  or  in  cise  of  the  death  of  such  poor 
person  before  the  execution  cf  such  order.  By 
49  Geo.  3,  c.  124,  s.  3,  where  any  order  of  re- 
moval shall  be  suspended  on  account  of  the  dan- 
gerous  sickness  of  any  person  thereby  directed 
to  be  removed^  the  execution  of  such  order  shall 
also  be  suspended  for  the  same  periotl  with 
respect  to  every  other  person  named  therein. 

On  the  l^h  of  November^  1860,  an  order  toas 
obtained  for  the  removal  of  J.  O,  and  E.  his 
wife  from  St.  M,  to  8.,  and  on  the  same  day 
the  order  was  suspended  on  account  of  the  sick- 
neu  of  c/.  O.^  and  he  remained  incapable  of 
being  removed  until  he  died  on  the  ISth  of  June^ 
1861.  ShoHly  before  J.  O.^s  death  E.  became 
unable  to  travel  by  reason  of  sickness,  and  con- 
tinned  sick  until  she  died  in  Ajrril,  1867,  hav- 
ing  in  March^  1866,  become  irremovable  under 
28  <l^  29  Viet,  c  79,  s.  %,  by  reason  of  having 
resided  before  November^  1860,  for  one  year  in 
St.  M.  without  receiving  parish  relief.  An 
order  having  been  obtained  after  the  death  of 
E.  by  St.  M.  on  S.  for  the  expenses  of  main- 
temnce  of  E.  subsequent  to  the  death  of  J.  G., 
und'^  35  Geo.  3,  c.  101,  s.  2:— 

Held,  that  although  the  order  of  removal  was 
suspended  in  consequence  of  the  sickness  of  J.  G., 
it  continued  suspended  as  to  E.,  and  that  all  the 
expenses  of  her  maintenance  up  to  March,  1866, 
must  be  paid  by  S. 

Held,  also,  that  the  order  for  the  payment  of 
ike  expenses  was  rightly  made  in  April,  1867, 
M  ^f  death  of  E.,  although  she  had  become  irre- 
motedble  in  March,  1866,  by  viHue  (/28  cf;  29 
Vict.  c.  70,  s.  8. 

Oh  an  appeal  against  the  order  of  two  jus- 
tices fot  the  county  of  Middlesex,  dated  the 
3Qth  of  May,  1867,  for  the  payment  by  the 
OTerseers  of  the  parish  of  Sculcoat(^  to 
the  overseers  of  the  parish  of  Si  Mary,  Isling- 
ton, of  the  sum  of  24/.  12s.  6^.,  the  balance 
of  31/.  17«.  6(2.,  the  amount  of  charges  alleged 
to  have  been  incurred  by  the  parish  of  St. 
Mary  by  the  suspension  of  an  order  for  the 
remoyal  of  one  John  Qibson,  and  Elizabeth, 
his  wife,  from  the  parish  of  Si  Mary  to  the 
parish  of  Sculcoates,  the  quarter  sessions  con- 
finned  the  order,  subject  to  the  opinion  of 
the  Court  upon  the  following  case : — 

1.  On  the  19th  of  November,  1860,  an  order 
was  made  by  two  justices  for  the  county  of 
Middlesex  for  the  removal  of  John  Gibson,  and 
Elizabeth,  his  wife,  &om  the  parish  of  St. 
Mazy,  Islington,  to  the  parish  of  Sculcoates, 
as  the  place  of  their  settlement,  and  on  the 
same  day  ^e  order  was  suspended  by  the 
same  yamces  on  account  of  the  sickness  and 
infirmity  of  John  Gibson. 

2.  The  order  suspending  the  order  of  i^ 
iDoval  WB8  as  follows :—"  Whereas  it  appears 
onto  us,  the  justioeB  making  the  within  order 
of  nmoYftl,  that  the  therein  named  John 
GilMon  is  nnable  to  travel  by  reason  of  sick- 


ness and  infirmity  of  body,  and  that  it  would 
be  dangerous  for  him  so  to  do,  we  do  hereby 
suspend  the  execution  of  the  said  order  of 
removal  until  we  or  any  two  justices  of  the 
peace  for  the  county  are  satisfied  that  it  may 
be  safely  executed  without  danger." 

3.  John  Gibson  continued  sick  and  infirm 
up  to  the  time  of  his  death,  and  by  reason  of 
such  sickness  and  infirmity  could  not  be  re- 
moved from  the  parish  of  fci  Mary  during 
his  lifetime. 

4.  The  paupers,  John  and  Elizabeth  Gil)- 
son,  resided  together  in  the  parish  of  Si 
Mary  continuously  from  the  date  of  the  order 
of  removal  and  suspension  until  the  death 
of  John  Gilison.  At  the  date  of  the  order  of 
removal  and  suspension  Elizabeth  Gibson 
was  about  seventy-nine  yeafs  old,  but  she 
was  not  sick  or  unable  to  travel,  nor  would 
it  then  have  been  dangerous  for  her  to  have 
done  so.  Some  time  after  the  date  of  the 
order,  and  shortlyjjefore  her  husband's  death, 
she  became  imaofe  to  travel  by  reason  of 
sickness  and  infirmity  of  body,  and  it  would 
then  have  l)een  dangerous  to  have  removed  • 
her  under  the  order. 

5.  John  Gibson  died  on  the  13th  of  June, 
1861,  in  the  parish  of  St.  Mary,  and  Elizabeth 
thereupon,  under  the  provisions  of  9  &  10 
Vici  c.  66,  s.  2,  became  and  continued  irro- 
moveable  fipom  the  parish  of  St.  Mary  for 
the  period  of  twelve  calendar  months  next 
after  his  death.  From  the  time  when  she 
became  unable  to  travel  up  to  the  time  of 
her  own  death,  she  continued  unable  to  travel 
by  reason  of  sickness  and  infirmity,  and  it 
would  have  been  dangerous  to  have  removed 
her  to  Sculcoates  at  any  time  during  such 
last-mentioned  period. 

6.  After  her  husband's  death  she  remained 
a  widow,  and  continued  to  reside  in  the 
parish  of  St.  Mary  until  her  own  death. 

7.  The  order  of  removal  of  the  19th  of 
November,  18C0,  was  never  superseded,  nor 
was  a  fresh  order  for  the  removal  of  Eliza- 
beth Gibson  obtained  after  the  death  of  John 
Gibson,  and  the  execution  of  the  order  of 
removal  never  was  suspended  by  the  justices 
by  reason  of  any  sickness  or  infirmity  or  in- 
ability of  Elizabeth  Gibson,  or  of  its  being 
dangerous  for  her  to  travel,  nor  was  any  fur- 
ther suspension  of  the  order  directed  by  the 
justices  after  the  19th  of  Noveml)cr,  1860. 

8.  On  the  25th  of  March,  lh6G,  EUzabeth 
Gibson  became  irremoveable  from  the  parish 
of  Si  Mary,  under  the  provisions  of  28  &  29 
Vict.  c.  79,  s.  8,  and  so  continued,  and  was  irre- 
moveable therefore  at  the  time  of  her  death, 
in  consequence  of  her  residence  for  one  ye^ir 
without  relief  in  the  parish  of  Si  Mary,  be- 
fore the  19th  of  November,  1860. 

9.  Elizabeth  Gibson  died  on  the  10th  of 
April,  1867. 

10.  From  the  date  of  the  order  of  removal 
until  the  death  of  John  Gibson,  the  paupers 
were  relieved  by  the  parish  of  Si  Mary,  and 
after  the  death  ot  3o\axi  0\\«im,\sa&  ^^^^ . 
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Mzaboth  Gibaon,  continned  np  to  the  time  ' 

of  her  own  deflth,  without  interruption,  to 

receive  relief  of  2b.  6<l,  per  week  from  them,     I 

11.  Ou  the   4th  of  February,  1863,  the 

Eish  of  Sculcoatea  paid  the  parish  of  St. 
ry  71. 6<.  6rf.,  being  the  whole  of  the  charges 
Mid  expenses  incuned  by  them  in  the  relief  ! 
of  the  paupers  up  to  the  date  of  the  death  of 
John  Gibson,  bnt  refused  to  pay  the  further 
Bum  then  demanded  of  them  by  the  parish  of 
St.  Mary,  for  the  charges  and  expenses  in- 
curred in  the  weekly  relief  of  Elizabeth  ' 
Gibson  from  the  lath  of  June,  1862  when  the 
period  of  her  irremoveabilit]'  as  widow  under 
»  &  10  Vict.  0.  66,  B.  2,  ended. 

J.2.  From  the  4th  of  February,  1863,  unta 
the  death  of  Ehzabeth  Gibson,  accounts  and 
statements  of  the  charges  and  expenses  in- 
curred in  the  weekly  relief  of  Elizabeth  Gib- 
BOn  were  regularly  delivered  quarterly  to  the 
parish  of  Sculcoates,  and  payment  of  the  ; 
amount  thereof  rospectiT^  was,  always  at  ' 
the  time  of  the  delivery  W  the  several  ac-  ; 
counts  to   such  parish,  demanded  by  the  ! 
parish  of  St  Mary,  as  duo  to  them  for  the 
relief  so  given  to  EUzabetb  Gibson. 

13.  Payment  of  the  accounts  and  charges 
respectively  was  always  refused  by  the  parish 
of  ii^culcoates,  and  thsy  have  not  paid  them, 
and  have  never  jxiid  anything  for  the  reUcf 
(X  maintenance  of  Elizabeth  Gibson  since  the 
death  of  her  husbanil,  but  no  complaint  for 
nonpayment  of  any  of  the  accounts  or  charges 
or  expenses  so  incurred  for  her  relief  or 
maintenance  was  mado  to  the  justices,  nor 
was  any  application  for  an  order  of  the  jus- 
tices for  pajTnent  of  any  port  thereof  mode 
till  the  30th  of  May,  1867,  when  the  order 
appealed  against  was  applied  for  and  ob- 
tained. 

14.  ThoparishofStMaryhavenotchorged 
the  parish  of  Sculcoates  with  the  expenses 
incurred  in  the  relief  or  maintenance  of 
Elizabeth  Gibson  between  the  date  of  John 
Gibson's  death  and  the  13th  of  June,  1862,  nor 
for  any  of  tbo  expenses  incurred  in  main- 
taining or  relieving  her  after  the  25th  of 
March,  1866,  when  she  became  irremoveable 


in  the  order  of  the  30th  of  May,  1867,  ie 
solely  composed  of  the  weekly  payments  so 
mnde  by  the  parish  of  tSt  Mary,  as  aforesaid, 
between  the  13lh  of  June,  18G2,  and  the  2  jth. 
of  March,  1866. 

It  was  contended  on  behalf  of  the  parish 
of  St.  Mary,  that  although  tho  order  of  the 
19th  of'  November,  1800,  was  suspended 
under  35  Geo.  3,  c.  101 .  s.  2  (1 ),  solely  in  con- 

(1)  35Goo.  3,0. 101,  8.  2;— "And  wherauBpooj- 
pcraoDB  are  often  removed  or  poaseil  io  Iho  plnce 
nf  tlioir  Battlement  tluriug  the  lime  of  tliuir  aick- 
DGBS.  to  tho  great  ilniii^cr  nf  their  livci ;  for  rcinedj 
tlicreof,  be  it  cnaetad  tlint  in  ciiee  any  poor  person 


KeqTiL'nce  of  the  illness  of  John  Gibson,  it  was 
by  till!  statute  49Geo.  3,  0.  124,  s.  3(2),  bus- 
IK^iiikd  as  to  the  other  person  named  therein, 
and  that  therefore  all  the  expenses  occa- 
Kioiiod  by  such  suspension  shouid  be  paid^by 
tlii>  ]>arish  of  Sculcoates,  and  also  that  as  tho 
widinT  could  not  be  removed  on  the  13th  of 
■hint!,  1862,  by  reason  of  her  illness,  the  parish 
of  yi.  Mary  was  entitled  to  the  expensus  in- 
ciiri' d  in  maintaining  her  from  that  date  np 
to  til,.  25th  of  March,  1866,  when  tho  change 
in  tlie  law  took  place.  It  was  further  con- 
t<;ndi.d  on  behalf  of  such  parish  that  but  for 
iier  illness  tho  order  could  have  been  exe- 
euttd  on  the  13th  of  Juno,  1862,  and  that  as 
th<'  suspension  could  not  then  be  taken  off 
liefimsD  it  could  not  then  be  safely  executed 
ill  rvspect  to  Elizabeth  Gibson,  such  parish 
ivii.s  entitled  to  the  expenses  before  men- 
lidm.'d;  and  it  was  further  contended  that  by 
3rj  Geo.  3,  c.  101,  s.  2,  the  justices  only  had 
jiinviT  to  make  an  order  on  the  death  or  re- 
nwvid  of  the  paupers. 

It  was  contended  on  behalf  of  the  parish 
of  Soulcoat«s,  that  tho  order  of  the  19th  of 
Kovomber,  1860,  ought  to  have  been  su])er- 
seiled  and  a  fresh  order  obtained  for  the 


habitin„     -,  „.    . 

^■lll'lvftl,  or  of  being  peaaed  by  virtao  oC  any 
vn^r^iUt  pBsa,  and  it  ehaU  appear  to  the  said 
ji]Ktii.'B  or  jiutices  that  Eueh  poor  person  is  unablo 
to  travel  by  reasoQ  of  sickneas  or  other  inflrmlty, 
nr  lli:it  it  would  be  daugeiouB  for  him  ur  hor  so  to 
do,  tlie  jiutioo  or  justices  making  such  ordur  of 
remival  or  granting  mioh  vagrant  pasa  are  hereby 
r(.-i|uired  and  autliorizod  to  Buspend  the  execution 
of  tb>!  Kime  until  they  are  BatisSid  that  it  may  be 
tnloly  executed  without  danger  to  any  pereon  who 
JH  tlie  subject  thereof;  ....  and  tlie  charges 
]>rnv!ul  upon  Oath  to  have  been  incurred  bv  Buch 
euiiponaion  of  any  order  of  removal,  may,  by  the 
sniil  jualieea,  be  Creeled  to  be  paid  bv  the  church- 
\F>ir'ien8  and  oveneere  of  the  pariah  or  plaoc  to 
wliirh  BOch  poor  porson  is  ordered  to  be  rtmovtd, 
ill  i.'iLw  any  rcmoiml  ahall  take  place,  or  in  oaso  of 
llu'  death  of  uueh  poor  person  before  the  eiecution 
of  aiifh  Older."  .  .  . 

'  Z>  49  Geo.  3,  a.  124,  s.  9 :— "  In  order  lo  avoid 
anv  ])retence  fur  forcibly  separating  husband  aud 
wii'i:  or  otlier  persons  neatly  conuecled  with  or 
related  lo  each  other,  aud  who  are  living  together 
US  one  fajnily  at  the  time  of  any  order  of  removal 
lu.ida  or  vagrant  pass  granted  during  tho  dan- 
gerous idclinoas  or  other  infirmity  of  any  one  or 
more  of  BDch  family  oa  whose  account  the  execu- 
liiiH  of  such  order  of  removal  or  vagrant  pass  ia 
^u^imndcd,  bo  it  further  enacted  and  declared 
Ihnt  where  any  order  of  removal  or  vagrant  piiBS 
si.il  U  be  suspended  by  virtue  of  this  or  of  the  said 
M  iled  act  (35  Geo.  3,  c.  101),  on  account  of  the 
d.iiiu'erous  BitkneSi  or  other  inflnuitj  of  any  pertou 
III  |;t'reonBtborebydirL>cti.-d  to  be  removal (irpBssed, 
the  uiecutlon  of  such  order  of  rcmovaror  lugrunt 
pis^  ahall  also  he  snapended  for  the  aame  ptriiid 
vhh  respect  to  every  other  poraon  named  ttierein, 
vtiio  waa  actually  oE  the  same  hoiuehold  or  family 
ni  aiicli  sick  or  inSim  person  or  persous  at  the 
time  of  such  older  of  nmoval  made  or  vsgnmt 
I   pat«  gmaiad." 
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ranoral  of  Elizabeth  ditiGon  on  the  13th 


of  June,  1862,  which  last-mintioned  order 
might  have  been  suspended  in  consequence 
of  her  illness.  It  was  further  contended  on 
l)ehalf  of  the  parish  of  Sculcoates,  that  the 
order  of  the  19th  of  November,  1860,  for  the 
svpension  of  the  order  of  removal,  became 
exhausted  and  a  d^ul  letter  upon  the  death 
of  John  Gibson,  and  could  not  be  kept  alive 
or  revived  by  sickness  or  infirmity  of  Eliza- 
beth Gibson,  or  by  reason  of  its  being  dan- 
gerous for  her  to  be  removed,  and  that  the 
charges  for  the  payment  of  which  the  order 
of  the  30th  of  May,  1867,  was  made,  were  not 
incurred  by  the  suspension  of  the  order  of 
removal  within  the  meaning  of  35  Geo.  3, 
c  101,  8.  2.  On  behalf  of  the  parish  of  Scul- 
coates it  was  also  contended  that,  even  as- 
suming that  the  order  of  removal  remained 
suspended  after  the  death  of  John  Gibson, 
the  order  of  the  30th  of  May,  1867,  was  bad, 
and  the  justices  liad  no  power  to  make  it, 
inasmuch  as  Elizabeth  Gibson  was  by  law 
a^!tuaUy  irremoveable  from  the  parish  of  St. 
Mary  at  the  time  of  her  death,  and  that  the 
sum  so  ordered  to  bo  paid  by  the  parish  of 
Sculcoates  was  irrecoverable,  and  the  order 
of  the  30th  of  May,  1867,  ought  to  have  been 
made  within  six  calendbr  months  from  the 
time  when  the  matter  of  the  complaint  arose, 
as  required  by  11  &  12  Vict.  c.  43,  s.  11. 

The  question  for  the  opinion  of  the  Court 
B,  whether  upon  the  facts  stated  the  justices 
were  right  in  making  the  order  of  the  30th 
of  ]IIay,  1867,  upon  the  parish  of  Sculcoates, 
for  the  payment  of  the  charges  incurred  in 
the  relief  of  Elizabeth  Gibson  from  the  13th 
of  Juno,  1862,  to  the  25th  of  March,  1866. 

PUnndj  for  the  resxx)ndents.  By  s.  2  of  35 
Geo.  3,  <f  101,  the  expenses  incurred  during 
the  suspension  of  an  order  of  removal  can  be 
recovered  on  the  happening  of  one  of  two 
events— the  removal  or  the  death  of  the 
pauper;  and  by  s.  8  of  49  Geo.  3,  c.  124,  to 
avoid  the  separation  of  families,  it  is  pro- 
vided that  an  order  of  removal  suspended  on 
account  of  the  sickness  or  infirmity  of  any 
person  directed  to  bo  removed  shall  be  sus- 
pended with  respect  to  every  otlicr  person 
named  in  it.  Beading  these  two  statutes  to- 
gether, the  order  of  removal,  having  already 
been  suspended  when  Elizabeth  Gibson  bo- 
came  sick,  continued  suspended  until  it 
could  be  safely  executed  without  danger  to 
her.  There  was  no  period  of  time  at  which 
the  order  could  be  safely  executed  with  re- 
gard to  her,  for  before  John  Gibson  died 
Elizabeth  was  unable  to  be  removed,  and 
▼hen  she  died  one  of  the  events  mentioned 
in  35  Grefl^  3,  c.  101,  s.  2,  happened,  which 
entitled  the  respondents  to  an  order  for  the 
expenses  incurred  for  her  maintenance.  At 
the  death  of  John  Gibson,  by  virtue  of  9  & ' 
10  Viet  c  66,  a  8,  Ehzabeth  became  irre- 
(noreaUe  for  twelva  calendar  months,  but  the 
catkr  of  jemoral  still  continued  in  force, 


although  during  that  time  it  could  not  be 
executed ;  the  respondents,  however,  do  not 
claim  any  expenses  for  that  year.    The  ap- 
pellants will  contend  that  while  Elizabeth 
was  still  residing  in  the  respondents*  parish 
she   became  irremoveable  by  reason  of  28 
&  29  Vici  c.  79,  s.  8,  wliich  provides  that  a 
residence  of  one  year  in  a  parish,  without 
parochial  relief,  shall  make  a  paujxjr  irre- 
moveable, and  that  therefore  the  respondents 
cannot  recover  the  expenses  of  maintenance. 
But  the  moment  the  order  was  made  and 
suspended,  the  pauper  belonged  to  the  appel- 
lant parish;   the  warrant  for  her  removal 
had  been  granted,  and  was  not  executed  be- 
cause she  was  too  ill  to  travel.    The  28  &  29 
Vict.  c.  79,  s.  8,  confers  on  the  pauper  a 
status  of  irremoveabilitv  after  a  year's  resid- 
ence, but  it  does  not  deprive  the  relieving 
parish  of  the  expenses  incurred  by  the  sus- 
pension of  an  order  before  the  statute  passol. 
In  7te  V.  Chofifoni  (4  B.  &  A.  235)  it  was 
decided  that  the  ftlioving  parish  could  not 
recover  the  expenses  incurred  during  the 
suspension  of  an  order  where  the  pauper 
during  the  suspension  became  irremoveable 
in  consequence  of  an  estate  having  descended 
to  him ;  but  the  ground  of  the  decision  was, 
that  neither  of  the  events  on  which  alone  the 
order  for  payment  could  be  made  had  hap- 
I)ened.    It  will  also  be   contended  by  the 
appellants  that  when  John  Gibson  died  the 
respondents  ought  to  have  obtained  another 
order  for  the  removal  of  Elizabeth,  and  got  it 
suspended ;  but  Jitv.  v.  IitJiahitautu  of  JAan- 
tUcliid  (2  E.  &  E.  530;  29  L.  J.  (M.C.)  102) 
shews  that  the  order  for  suspension  must  bo 
made  at  the  time  the  order  of  removal  is 
granted ;  the  justices,  therefore,  had  no  power 
to  make  a  fresh  order.    It  will  further  be 
contended  that  the  order  for  the  payment  of 
the  expenses  was  not  made  within  six  months 
from  the  time  the  matter  of  complaint  arose 
according  to  11  &  12  Vict.  c.  43,  s.  11.   Eliza- 
beth died  on  the  10th  of  April,  and  the  order 
was  made  on  the  30th  of  May ;  it  was  there- 
fore made  in  time.    The  respondents*  b'ability 
was  not  to  bo  discharged  weekly  or  monthly ; 
it  was  a  continuous  advance  of  money,  pay- 
able at  the  death  of  the  pauper ;  there  was 
no  cause  of  complaint  until  her  death,  and 
it  was  only  then  that  an  order  for  pajTnent 
could  bo  obtained.    The  appellants  might 
have  relieved  themselves  from  their  liability 
by  payments  from  time  to  time,  under  14  & 
15  Vict.  c.  105,  s.  8.    The  account  was  sent 
to  them  quarterly;  they  did  not  pay  it,  and 
they  ought  not  now  to  be  allows!  to  say  that 
they  will  pay  nothing. 

l)i(jhy,  for  the  appellants.  The  suspended 
order  of  removal  was  exhausted  on  the  death 
of  John  Gibson.  The  justices  have  no  power 
to  suspend  an  order  of  removal  except  for  a 
cause  existing  at  the  time  it  was  made.  It  is 
conceded  that  the  suspension  of  an  order 
must  be  contemporaneous  with  the  making 
of  the  order.    Nvhy^    l^Q»i^QSA\)as^  <^\^s/i^  vjjl 
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suspension  must  exist  at  the  time  the  order 
is  made.    The  order  was  suspended  during 
the  sickness  of  John  Gibson ;  if  on  his  death 
another  cause  supervened  which  prevented 
the  removal  of  Elizabeth,  the  respondents 
ought  to   have  obtained  a  fresh  order  of 
removal,  and  got  that  order  suspended  until 
Elizabeth  could  be  removed.    The  respond- 
ents then  would  have  been  entitled  to  all 
the  costs  of  maintenance  incurred  by  them : 
Rex  V.  Englefield  (13  East,  317).    The  case 
of  Hill  V.  Thorncro/t  (3  E.  &  E.  257;    30 
L.  J.  (M.  C.^  62)  is  a  strong  authority  that 
the  order  of  removal  can  only  be  suspended 
at  the  time  it  is  made ;  and  if  after  the  time 
it  is  obtained  the  pauper  cannot  be  removed 
for  any  cause,  the  exjKsnses  incurred  by  his 
non-removal  cannot  be  recovered  by  the  re- 
lieving parish.    The  words  of  s.  2  of  35  Geo. 
3,  c.  10]^  "  the  changes  incurred  by  such  sus- 
pension may  be  directed  to  be  paid  by  the 
overseers,"  must  mean  thi  charges  incurred 
under  the  original  cause  of  suspension,  and 
not  the  charges  of  a  fresh  cause  of  suspension 
which  did  not  exist  at  the  time  the  order  of 
removal  was  obtained.    The  49  Goo.  3,  c.  124, 
s.  3,  provides  that  if  the  order  cannot  be  exe- 
cuted on  account  of  the  sickness  of  any  per- 
son ordered  to  be  removed,  it  shall  be  sus- 
pended for  the  same  period  with  respect  to 
every  i)erson  named  in  it.    That  is,  that  so 
long  as  John  Gibson  was  ill,  Elizabeth  could 
not  be  removed ;  but  when  Elizabeth  became 
ill,  the  order  could  not  be  suspended  during 
her  illness,  because  it  would  then  not  be  sus- 
pended for  "  the  same  period,"  but  for  an- 
other and  a  different  period.    The  mere  fact 
that  charges  have  been  incurred  under  a 
suspended  order,  is  not  enough ;  there  must 
be  either  the  removal  or  the  death  of  the 
pauper.  Here  there  has  been  a  death,  but  not 
a  death  at  a  time  when  the  pauper  could  be 
removed,  for  by  28  &  29  Vict.  c.  79,  she  be- 
came irremoveable.    Ilex  v.  Chagford  (4  B.  & 
A.  235)  is  in  point.    Reg,  v.  Chedgruvi  (12 
Q.  B.  206;  19  L.  J.  (M.C.)  54)  decided  that, 
where  the  removal  is  rendered  illegal  under 
9  &  10  Vict.  c.  66,  the  cost  of  the  pauper's 
maintenance  during  the  suspension  of  an 
order  cannot  be  recovered.    In  Overseers  of 
Scdford  V.  Ouerseers  of  Manchester  (3  B.  &  S. 
699 ;  32  L.  J.  (M.C.)  107)  the  same  point  was 
decided  under  24  &  25  Vict.  c.  65,  and  Mellor, 
J.  (3  B.  &  S.  at  p.  603),  observes, "  The  statute 
has  worked  injustice  to  this  extent,  that  the 
appellants  are  not  entitled  to  be  reimbursed 
the  expenses  which  they  would  have  been  re- 
imbursed if  the  order  had  been  carried  out" 
BiU  V.  Thomcroft  (3  E.  &  E.  257 ;  30  L.  J. 
(Q.B.)  52)   is  also  in  favour  of  ilie  appel- 
lants. 

[Lush,  J.    In  all  those  cases  there  was  ^ 
neither  a  removal  nor  death  of  the  pauper.!  >' 

The  application  to  the  justices  for  the  order 
for  payment  of  charges  was  too  late.    The 
)riod  of  six  months  under  11  <&  12  Vict  c. 
%  B,  \\,  must  be  calculated  from  the  death 


of  John  GibsoiL  which  took  place  on  the  4th 
of  February,  1863. 

Lush,  J.  I  am  of  opinion  that  the  order 
of  sessions  ought  to  be  affirmed.  It  is  abun- 
dantly clear  that  the  legislature  intended, 
first,  that  no  pauper  should  be  removed  from 
one  parish  to  another  while  the  pauper  was 
in  such  a  state  of  infirmity  and  sickness  as  to 
make  the  removal  dangerous ;  and,  secondly, 
that  the  members  of  the  pauper's  family 
should  not  be  separated  one  firom  the  other; 
so  that  if  the  oraer  was  suspended  as  to  one 
member  of  the  family  by  reason  of  his  sick- 
ness or  infirmity,  no  other  member  of  the 
family  should  be  removed  during  that  sus- 
X)ension.  We  must,  therefore,  put  such  a 
construction  upon  the  words  of  the  statutes 
as  will  reasonably  carry  out  that  manifest 
intention  of  the  legislature.  It  appears  to 
me  that,  as  to  the  first  part  of  the  case,  we  can 
well  do  so. 

The  first  question  is,  during  what  period 
did  the  suspension  continue  to  operate?   Did 
it  operate  only  during  the  illness  of  the  man 
on  account  of  whose  indisposition  the  order 
was  suspended,  or  did  it  continue  to  operate 
during  the  illness  of  the  wife,  which  super- 
vened upon  that  occurrence  ?    I  have  come 
to  the  conclusion  that  the  susx)ension  once 
made    continues   in  operation   until   every 
member  of  the  family  is  able  to  be  removed 
without  danger.    Beading  35  (Jeo.  3,  c.  101, 
by  the  light  of  the  following  statute,  which 
is  a  declaratory  rather  than  an  enacting  act, 
the  enactment  reads  thus :  **  In  case  any  poor 
persons  shall  be  brought  before  any  justices 
for  the  purpose  of  being  removed,  by  virtue 
of  any  order,  from  the  place  where  they  are 
inhabiting,  and  it  shall  appear  to  the  justices 
that  such  poor  family,  or  any  of  them,  are 
either  ill,  or  unable  to  travel  by  reason  of 
sickness,  or  that  it  would  be  dangerous  for 
him  or  them  so  to  do,  the  justices  making 
such  order  of  removal  are  hereby  required 
and  authorized  to  suspend  the  execution  of 
the  same  imtil  they  are  satisfied  that  it  may 
safely  be  executed  without  danger  to  any 
person  who  is  the  subject  of  the  order."    It 
appears  to  me  the  object  of  these  enact- 
ments was  to  comprehend  the  illness  of  every 
member  of  the  family,  and,  that  being  so,  sus- 
pension once  made  continues  until  any  two 
justices  are  satisfied  that  the  order  may  be 
obeyed  without  danger  to  the  life  of  any  of 
the  paupers  whose  settlement  is  adjudged. 
That  bemg  so,  the  order  of  suspension  here 
continued  to  operate  after  the  death  of  the 
husband,  during  the  illness  of  the  wife,  and 
up  to  the  time  when  she  became  permanently 
irremoveable  under  the  subsequint  statute; 
and  I  cannot  agree  in  the  argument  that  has 
been  put  before  us,  that  an  application  ought 
to  have  been  made  to  the  justices,  for  no  ap- 
plication could  have  been  successfully  made 
for  an  order  to  carry  into  execution  the  sus- 
pended order  of  removal.    The  suspension, 
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once  made,  continned  as  operative  in 

of  the  widow  who  remained  ill  after 

ath  of  the  husband,  as  it  was  in  favour 

hnsbajid  during  his  life.    And  as  it 

ectly  clear,  both  from  the  language  of 

atute  and  the  decided  cases,  that  no 

loent  order  or  suspension  could  have 

made,  the  only  mode  in  which  we  can 

oat    the   manifest  intention    of   the 

BB  is  to  hold  that  the  order  of  suspen- 

tust  operate  until  every  member  of  the 

'  is  in  a  state  of  health  fit  to  be  re- 

L 

next  question  is,  whether  the  fact  that 
OS  of  irremoveability  under  28  &  29 
J.  79,  s.  8  (which  makes  a  pauper  irre- 
.ble  after  one  year's  residence  in  the 
),  had  supervened  during  the  illness  of 
idow,  and  before  the  widow  was  in  a 
ion  to  be  removed  under  the  order, 
le  effect  of  nullifying  the  order  of  re- 
,  and  of  depriving  the  parish  of  the 
of  obtaining  the  repayment  of  the  ex- 
I  which  they  had  incurred  in  maintain- 
le  pauper  up  to  that  time.    I  am  of 
n  it  hsA  not  that  effect;  and  by  so 
g  I  think  we  shall  be  putting  a  mean- 
x>n  the  words  of  85  Geo.  3,  c.  101,  s.  2, 
wotdd  certainly  be  just,  and  not  at 
loe  with  what  we  suppose  the  legisla- 
lad  in  their  minds  when  the  subsequent 
8  was  passed.    I  am  aware  that  we  are 
a  difficulty,  because  we  shall  be  putting 
the  words  of  35  Greo.  3  a  meaning  that 
not  have  been  in  the  minds  of  the 
re  of  that  act  at  the  time  it  was  passed, 
98  there  was  no  such  thing  at  that  time 
nnper  acquiring  a  status  of  irremove- 
r;  but,  taking  it  with  the  subsequent 
e,  it  must  have  been  intended  to  give 
arish,  which  had  incurred  expenses  in 
oaintenance  of  the  pauper  during  the 
Dsion  of  the  order  of  removal,  the  means 
onping  themselves  from  the  parish  upon 
L  that  order  was  made. 
w,  although  the  parish  is  made  to  dis- 
its  moneys  while  the  suspension  is  in 
tk>n,  the  time  for  the  repayment  of  the 
f  is  either  when  the  pauper  is  removed 
*  the  order,  or  when  the  pauper  dies, 
remoTal  takes  place;  and,  singularly 
ph,  the  legislatrure  have  not  given  the 
1  the  power  of  recovering  the  amount 
ded  fimn  time  to  time,  for  the  justices 
ily  authorized  to  make  the  order  for 
ment  in  case  of  the  removal  of  the 
r,  or,  in  case  of  his  death,  before  the 
tion  of  the  order ;  and  the  legislature 
i  contemplate  the  death  of  the  person 
;  a  state  of  irremoveability,  because 


there  then  was  no  such  state.  The  question, 
then,  is,  whether  the  fact  of  a  status  of  irre- 
moveability having  supervened  deprives  the 
parish  of  the  power  of  obtaining  payment.  I 
think  we  may  fairly  put  on  these  words,  "  in 
case  of  the  death  of  such  poor  person  before 
the  execution  of  the  order,"  a  meaning  which 
will  not  have  the  effect  of  perpetrating  the 
injustice  which  the  appellants  contend  for, 
and  interpret  "death*'  as  including  a  death 
at  any  time,  whether  after  the  status  of  irre- 
moveability has  occurred  or  not ;  and  making 
the  pauper's  death  the  point  of  time  at  which 
the  amount  due  for  maintenance  is  recover- 
able. No  removal  has  taken  place  in  the 
present  case— that  is  one  of  the  events  that  is 
to  happen ;  but  the  other  event  has  happened 
— the  pauper  has  died  before  the  oraer  was 
executed.  On  that  event,  the  justices  were 
justified  in  making  the  order  for  the  payment 
of  the  maintenance. 

The  answer  to  the  last  objection  necessarily 
follows  from  what  I  have  already  said.  If 
the  parish  could  not  make  the  application 
while  the  pauper  was  alive  by  reason  of  there 
having  been  no  removal,  the  death  of  the 
pauper  was  the  time  at  which  the  money 
beccune  payable,  and  the  application  to  the 
justices  was  therefore  made  within  the  six 
months.  On  these  grounds,  I  am  of  opinion 
that  the  sessions  were  right. 

Hannen,  J,  I  am  of  the  same  opinion, 
and  for  the  reasons  stated  by  my  Brother 
Lush. 

Hates,  J.  I  have  had  doubts  upon  the 
subject,  but  upon  the  whole  I  think  the  con- 
clusion which  the  Court  have  come  to  is  right. 
The  provision  with  respect  to  repayment  is 
imperative,  and  the  legislature  seem  to  have 
treated  the  expenditure  as  a  positive  debt, 
and  not  as  a  liability  to  be  defeated  by  any 
future  occurrence.  In  justice  it  ought  not  to 
be  so  defeated ;  and  I  think  the  construction 
^ven  to  the  original  act  by  my  Brother  Lush 
IS  but  reasonable.  If  the  respondents  had 
gone  before  the  justice  at  the  expiration  of 
the  twelve  months  after  the  husband's  death 
and  applied  for  an  order,  the  justices  would 
not  have  granted  it,  inasmuch  as,  in  the  words 
of  the  act,  they  could  not  have  been  satisfied 
that  the  widow  could  be  removed  without 
danger. 

Order  of  sessions  affirmed. 

Attorneys  for  appellants :  Boys  <fc  Ttveedies. 
Attorneys  for  respondents :  W,  ^  J,  Spar- 
ling. 
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Nov,  2b, )    Thb  Queen,  on  the  Fbobeoution  of  The  Ovebbeebs  of  Greenwich,  Bebfon- 


1868. 


I 


DENTS ;  V,  The  Metbopolitan  Boabd  of  Wobks^  Appellants.    [4  Q.  B.  15.] 


Poor-rate — Beneficial  Oocapation — Sewers,  Wharf, 
Engine  House,  PompiDg  Station,  Bateability  o£ 

The  Metropolitan  Board  of  Works  were  em^ 
powered  hy  21  &  22  Vict,  c.  104,  and  other 
statutes,  to  make  the  necessary  seufers  and  works 
for  the  improvement  of  the  main  drainage  of 
the  metropolis.  The  sewers,  except  at  the  pump- 
ing  stations,  passed  under  the  public  highvmys 
of  the  metropolis  or  under  land  on  which  the 
hoard  had  no  property.  The  pumping  stations 
were  erected  upon  land  the  property  of  the 
hoard,  hut  locre  used  solely  as  part  of  the  main 
drainage  scheme.  The  hoard  were  also  in  occU' 
patioji  of  a  wharf,  lay-by  for  barges,  tramways, 
engine  houses,  coal  sheds,  and  dtvelling  house, 
all  of  which  were  occupied  for  the  purposes  of 
the  main  drainage  scheme.  The  board  derived 
no  pecuniary  advantage  from  the  sewers  and 
other  drainage  works,  hut  the  whole  were  main^ 


tained  out  of  funds  raised  by  a  rate  made  in 
pursuance  of  the  statutes: — 

Held,  that  the  seivers  were  not  rateable  to  the 
poor-rate,  on  the  ground  that  they  were  not  tlie 
subject  of  a  beneficial  occupation ;  but  that  tlie 
rest  of  the  property  had  an  occupation  value, 
and  the  board  were  rateable  in  respect  of  them, 
as  there  was  nothing  in  the  statutes  exempting 
them  from  rateahility. 

On  appeal  to  the  quarter  sessions  of  the 
western  division  of  Kent  against  a  poor-rate 
and  a  general  rate  made  by  the  overseers  of 
the  parish  of  Greenwich,  in  accordance  with  a 
valuation  list  made  by  the  vestry  of  that 
parish,  the  sessions  confirmed  the  rate,  sub- 
ject to  the  opinion  of  the  Court  aix)n  the 
following  case : — 

The  following  is  an  extract  from  the 
rate: — 


No.  of 
Assess- 

meut. 


876 
878 


879 
880 
881 


NAmeof 
Occupier. 


Name  of 
Owner. 


Metropolitan  Metropolitan 

lioard  of  Board  of 

Works.  Works. 

Do.  Do. 


Do. 
Do. 
Do. 


Do. 
Do. 
Do. 


Description  of  Property. 


Wharf  and  Engine  House  in  Norman 
Road 

Pumpiug  Station,  Land  Wharf,  Lay-' 
by  for  Barges,  Tramways,  Two  En- 
gine Houses,  Four  Steun  Engines, 
Boiler  House,  Chimney  Stack,  Two 
FUth  Hoists,  Coal  Sheds,  and  Dwell- 
ing-house in  North  Pole  Lano        ..  , 

Land   occupied    by   Southern    High 
Level  Sewer 

Land  occupied  by  Southern  Low  Level 
Sewer 

Land  occupied  by  the  Southern  Out- 
fall Sewer 


Gross 

Estimated 

Bcntal. 


Rateable 
Valoe. 


£      S. 

35    0 


7,146    0 


315    0 

203    0 

1,822  10 


£ 
30 


3,768 


218 

140 

1,258 


1.  The  appellants  are  the  Metropolitan 
Board  of  Works,  consi;ituted  and  incorporated 
by  18  &  19  Vict.  c.  120  (amended  by  19  &  20 
Vict  c.  112,  21  &  22  Vict.  o.  104,  and  25  &  26 
Vict.  c.  102,  26  &  27  Vict.  c.  68,  and  23  Vict. 
c.  19),  for  the  local  management  of  the  metro- 
polis in  respect  of  the  sewerage  and  drainage, 
and  the  paving,  cleaning,  lighting,  and  im- 
provements thereof. 

2.  The  respondents  are  the  churchwardens 
and  overseers  of  the  parish  of  Greenwich,  and 
under  9  Geo.  4,  c.  xliii.,  have  power  to  levy 
certain  rates  for  the  relief  of  the  poor,  and 
for  general  purposes  within  the  parish.  (1) 


3.  By  s.  135  of  18  &  19  Vict  c.  120,  it  was 
enacted  that  the  main  sewers  then  vested  in 
the  Commissioners  of  Sewers  of  the  City  of 
London,  and  in  the  Metropolitan  Commis- 
sioners of  Sewers  respectively,  with  the  walls, 
defences,  banks,  outlets,  sluices,  flaps,  pen- 
stocks, gullies,  grates,  works,  and  things  there- 
unto belonging,  and  the  materials  thereof, 
with  all  rights  of  way  and  passage  used  and 
enjoyed  by  such  commissioners  respectively 
over  and  to  such  sewers,  works,  and  things, 
and  all  rights  concerning  or  incident  to  such 
sewers,  works,  and  things,  should  be  vested 
in  the  Metropolitan  Board  of  Works,  and 


(1)  9  Geo.  4,  c.  xliii.  s.  20: — ^**  Once  in  every 
year,  or  oftener,  it  shall  be  lawful  for  the  church- 
wardens, overseers,  and  parishioners  assembled  at 
a  vestry  meeting,  to  make  rates  upon  all  persons 
who  shall  occupy,  hold,  or  use  any  houses,  build- 
ings, lands,  tenements,  or  hereditaments,  or  possess 


any  rateable  property  within  the  said  parish ;  that 
is  to  say,  one  rate  for  defraying  the  expenses  of 
maintaining  and  emplo3riug  the  poor  of  the  said 
parish,  and  all  other  expenses  x^ting. thereto; 
and  one  other  rate  ...  for  the  maintaining  of 
the  highways,"  &c. 
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K)ard  sbonld  make  such  sewers  and 
as  they  might  think  necessary  for  pre- 
?  all  or  any  part  of  the  sewage  within 
itropolis  from  flowing  or  passing  into 
rer  Th&mes  in  or  near  the  metropolis^ 
loald  canse  such  sewers  and  works 
completed  on  or  before  the  3l8t  of 
ber,  i860,  and  should  also  make  such 
aewers  and  works,  and  such  diversions 
rations  of  any  existing  sewers  or  works 
in  them  under  that  act,  as  they  might 
ime  to  time  think  necessary  for  the  efleo- 
^werage  and  drainage  of  the  metropolis, 
Kmld  discontinue,  close  np,  or  destroy 
ewers  for  the  time  being  Tested  in  them 
this  act  as  they  might  deem  unnecessary, 
ch  board  should  from  time  to  time  repair 
laintain  the  sewers  so  vested  in  them, 
h  of  them  as  might  not  be  discontinued, 
up,  or  destroyed ;  and  the  section  fur- 
oacts  that  the  board  should  cause  the 
I  Tested  in  them  to  be  constructed, 
d,  and  kept  so  as  not  to  he  a  nuisance, 
nrious  to  health,  and  to  be  properly 
1,  cleansed,  and  emptied;  and  for  the 
9e  of  cleaning  and  emptying  the  same, 
light  construct  and  place  either  above 
ler  ground  such  reservoirs,  sluices,  en- 
and  other  works  as  might  be  necessary, 
ight  cause  the  sewage  and  refuse  from 
aewers  to  be  sold  and  disposed  of  as 
night  see  fit,  but  so  as  not  to  create 
ance,  and  the  money  arising  thereby 
I  be  applied  towards  defraying  the  ex- 
( of  such  board. 

W  21  &  22  Vict,  c  104,  s.  1,  it  was 
d  that  the  Metropolitan  Board  of 
3  should  cause  to  be  commenced  as 
IS  might  bo  after  the  passing  of  that 
id  to  be  carried  on  and  completed  with 
Qvenient  speed  according  to  such  plan 
them  nught  seem  proper,  the  necessary 
)  and  works  for  the  improvement  of 
ain  drainage  of  the' metropolis,  and  for 
iting,  as  far  as  might  be  practicable, 
»wage  of  the  metropolis  from  passing 
lie  river  Thames  witnin  the  metropolis ; 
y  the  same  act  power  was  given  to  the 
politan  Board  to  raise  a  sum  of  money 
Eceeding  3,000,000/.  (s.  4),  to  be  guar- 
l  by  the  Treasury  (s.  6),  and  applied 
Q  jnyment  of  the  expenses  of  the  works 
ted  under  this  act  (s.  8);  and  the 
politan  Board  of  Works  was  directed 
le  purposes  of  that  act,  during  forty 
from  tne  passing  of  that  act,  to  levy  a 
f  3c/.  in  the  pound  on  the  annual  value 
i  whole  of  tne  property  in  the  metro- 
(s.  10),  to  be  <^ed  the  Metropolitan 
Drainage  Bate  (s.  11);  and  by  s.  12  it 
ledarea  that  for  the  purpose  of  the 
ments  under  that  act  all  the  parts 
)  metropolis  should  be  deemed  to  be 
iy  benented  by  the  expenditure  under 

i||r&  18  it  WBB  enacted  that  an  account 
I  be  cpened  in  tlio  ^xtoks  of  the  Govomor 


and  Company  of  the  Bank  of  England  for  the 
purposes  of  that  act  in  the  names  of  such 
officers  or  persons  as  the  CJommissioncrs  of 
Her  Majesty's  Treasury  might  direct,  and  such 
account  should  be  deemed  a  public  account, 
and  all  moneys  payable  under  the  precepts 
of  the  Metropolitan  Board  of  Works  in  re- 
spect of  the  Metropolis  Main  Drainage  Bate 
should  be  paid  into  the  Bank  of  England  to 
such  account,  and  the  dividend  and  income 
arising  from  the  investments  of  any  such 
moneys  under  that  act,  and  the  produce  of 
the  sale  from  time  to  time  of  such  invest- 
ments, and  all  moneys  borrowed  for  repay- 
ment until  applied  for  that  purpose,  should 
be  paid  into  the  Bank  of  England  to  the 
account. 

6.  By  s.  19  it  was  enacted  that  all  moneys 
paid  to  the  credit  of  the  account  should  be, 
from  time  to  time,  applied  in  payment  of  the 
interest  of  the  moneys  borrowed  under  that 
act,  and,  subject  thereto,  in  or  towards  pay- 
ment of  any  moneys  so  borrowed,  which 
for  the  time  being  might  be  payable,  or  the 
purchase  of  bonds,  debentures,  or  securities, 
whereby  any  such  moneys  were  secured  for 
the  purpose  of  the  extinction  thereof,  and 
any  surplus  after  answering  the,  purposes 
aforesaid  should  be  invested  in  government 
securities  in  such  manner  as  the  Commis- 
sioners of  the  Treasury  might  think  fit  and 
direct,  and  such  investment  should  be  sold 
when  and  as  the  Commissioners  of  the  Trea- 
sury might  direct.  And  by  s.  22  it  was 
enacted  that  if  the  amount  raisable  imder 
that  act  should  have  been  raised  and  paid 
off  by  means  of  the  rates  levied  under  the 
act  before  the  expiration  of  the  period  of 
forty  years,  the  Metropolitan  Board  of  Works, 
with  the  consent  of  the  Commissioners  of 
Her  Majesty's  Treasury,  should  discontinue 
the  assessment  for  the  Metropolis  Main  Drain- 
age Bate,  and  any  surplus  of  the  moneys 
arising  from  the  rates  levied  under  that  act 
which  might  remain  after  such  payment 
should  be  applicable  towards  defraying  the 
expenses  of  such  board. 

7.  By  26  &  27  Vict.  c.  68,  the  Metropolitan 
Board  of  Works  was  empowered  to  borrow, 
with  the  consent  and  in  the  manner  pro- 
vided, and  subject  to  the  conditions  contamed 
in  the  last-mentioned  act,  any  sum  of  money 
not  exceeding  in  the  whole  1,200,000Z.,  in 
addition  to  the  sum  by  that  act  authorized 
to  be  borrowed,  and  by  28  Vict.  c.  19  the 
time  for  borrowing  was  extended  to  the  31st 
of  December,  1867. 

8.  The  Metropolitan  Board  of  Works,  in 
pursuance  of  the  directions  and  under  the 
powers  given  to  and  conferred  on  them  as 
aforesaid,  commenced  the  construction  of  a 
system  of  sewers  to  intercept  the  drainage 
of  the  metropolis,  connectea  with  pumping 
stations  by  means  of  which  the  sewage  is 
lifted  from  a  lower  to  a  higher  level,  and 
ultimately  discharged  at  a  point  many  miles 
down  the  Thames  and  wi^^hoTil  \^<^'i£kS^'V(^Qa&« 
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9.  The  sewers  (except  at  the  pumping 
stations)  pass  under  the  public  highways  of 
the  metropolis,  or  under  land  in  which  the 
Metropolitan  Board  of  Works  have  (except 
as  herein  appears)  no  property  whatever. 
The  pumping  stations  are  erected  upon  land, 
the  property  of  the  Metropolitan  Board  of 
Works,  but  are  used  solely  as  part  of  the 
metropolitan  main  drainage  and  intercepting 
scheme. 

10.  The  whole  of  the  works  both  on  the 
northern  and  southern  sides  of  the  river 
Thames  are  designed  and  intended  to  carry 
out  the  purposes  specified  and  set  forth  in  the 
Metropolitan  Management  Acts,  1855,  1858, 
and  1862,  the  main  objects  being  the  im- 
provement of  the  main  drainage  of  the  metro- 
polis and  the  purification  of  the  Thames  by 
the  interception  of  the  sewage,  so  as  to  pre- 
vent it,  as  far  as  m^  be  practicable,  from 
flowing  into  and  polluting  the  river  within 
the  metropolis,  and  the  discharge  of  the 
same,  as  m  the  last  paragraph  mentioned. 
All  the  sewers  discharge  themselves,  by  the 
works  constructed  under  the  above  acts,  on 
the  north  side  of  the  river  at  a  point  without 
the  limits  of  the  metropolis,  ana  on  the  south 
side  of  the  river  at  a  point  about  one  mile 
beyond  the  limits  of  the  metropolis,  as  de- 
fined by  the  first-mentioned  act. 

11.  The  assessments  hereinbefore  set  forth 
are  made  in  respect  of  a  pumping  station 
and  certain  lengths  of  sewers  forming  part 
of  the  metropolitan  main  drainage  and  inter- 
cepting scheme,  and  situate  on  the  south 
side  of  the  river  Thames,  and  within  the 
parish  of  Greenwich. 

12.  The  property  comprised  in  assessment 
No.  876  is  held  by  the  Metropolitan  Board  of 
Works  under  a  lease  of  which  seven  years 
remain  unexpired.  The  wharf  and  engine 
house  were  erected  for  a  temporary  purpose 
as  part  of  the  metropolitan  main  m'ainage 
ana  intercepting  scheme,  and  were  in  the  oc- 
cupation of  the  board  before  and  at  the  time 
of  the  making  the  rate,  but  are  po  longer 
used  by  the  Board  of  Works  for  any  purpose 
whatever.  The  land  included  in  this  assess- 
ment was  rated  before  the  board  took  pos- 
session of  ii  , 

13.  The  property  comprised  in  assessment 
No.  878  is  the  freehold  property  of  the  Me- 
tropolitan Board  of  Works,  and  consists  of 
3tt.  3r.  20/).  of  land,  which  was  purchased  by 
them  for  9730/.,  and  on  which  have  been 
erected  engine  houses  and  other  buildings 
and  works,  part  of  the  pumping  station  de- 
scribed in  the  rate,  and  used  solely  for  the 
purposes  of  the  main  drainage  and  inter- 
cepting scheme.  There  is  abo  a  dwelling 
house  which  consists  of  six  rooms,  in  which 
the  manager  of  the  pumping  station  is  com- 
pelled to  live  under  his  agreement  with  the 
board,  and  for  which  he  pays  no  rent,  and 
which,  if  rateable  at  all,  is  only  of  the  rate- 
able value  of  20/.  A  xx)rtion  of  the  land  is 
laid  out  as  a  garden.    There  are  also  coal 


sheds,  store  rooms,  workshops,  tramways, 
turntables,  cranes,  wharf,  and  lay-by  for 
barges.  The  pumping  station,  with  the  ma- 
chinery, engines,  works,  &c.,  cost  about 
94,000/.  The  land  included  in  this  assess- 
ment was  rated  before  the  board  took  pos- 
session of  it. 

14.  The  property  comprised  in  assessment 
No.  879  is  part  of  the  southern  high  level 
sewer,  990  feet  in  length,  in  the  parish  of 
Greenwich,  and  which  for  725  feet  runs 
under  land  which  is  not  the  property  of  the 
Metropolitan  Board  of  Works,  and  for  the 
remaining  265  feet  under  land  which  is 
comprised  in  assessment  No.  878.  The  total 
length  of  this  sewer  is  5i  miles.  It  com- 
menced at  Clapham,  and  runs  through  Clap- 
ham,  Sout)iwark,  Brixton,  Camberwell,  Feck- 
ham,  Hatcham,  and  Deptford,  and  terminates 
at  the  pumping  station  at  Greenwich,  and  it 
drains  an  area  of  twenty  square  miles,  in- 
cluding Tooting,  Streatham,  Brixton,  Ihil- 
wich,  Camberwell,  Feckham,  Norwood,  and 
Sydenham.  This  sewer  is  constructed  of 
sufficient  capacity  to  carry  off  all  the  flood 
waters  so  as  entirely  to  intercept  them  from 
the  low  and  thickly  populated  district  i)efore 
mentioned,  which  was  tide-locked  and  subject 
to  floods. 

15.  The  property  comprised  in  assess- 
ment No.  880  is  part  of  the  southern  low 
level  sewer,  230  feet  in  length,  in  the 
parish  of  Greenwich,  which  for  45  feet  runs 
under  land  which  is  not  the  property  of  the 
Metropolitan  Board  of  Works,  and  for  the 
remaining  185  feet,  under  land  which  is 
comprised  in  assessment  No.  878.  The  total 
length  of  this  sewer  is  about  ten  miles.  It 
commences  at  High  Street,  Futney,  and  runs 
through  Wandsworth,  Battersea,  Kenning- 
ton,  Camberwell,  and  Deptford,  and  termi- 
nates at  the  pumping  station  at  Greenwich, 
and  it  drains  an  area  of  about  twenty  square 
miles,  including  Futney,  Battersea,  Nine 
Elms,  Lambeth,  Newington,  South wark,  Ber- 
mondsey,  Botherhithe,  and  Deptford,  the  sur- 
face of  which  is  mostly  below  the  level  of 
high  water,  in  many  places  five  or  six  feet,  it 
having  at  one  time  been  completely  covered 
by  the  river  Thames.  In  this  district  the 
old  sewers  had  but  little  fall,  and,  except 
at  the  period  of  low  water,  were  tide-locked 
and  stagnant.  After  long-continued  rain 
they  became  overcharged,  and  were  un- 
able to  empty  themselves  during  the  short 
period  of  low  water;  the  waters  were  there- 
fore constantly  accumulating,  and  many  days 
frequently  elapsed  after  the  cessation  of  rain 
before  the  old  sewers  could  be  entirely  re- 
lieved, the  sewage  in  the  interim  being  forced 
into  the  basements  and  cellurs  of  the  houses. 
The  defects  contributed  to  render  the  dis- 
trict most  unhealthy;  but  the  construction 
of  the  low  level  sewer  has  rendered  the  district 
as  dry  and  free  from  disease  as  any  portion 
of  the  metropolis. 

16.  The  property  comprised  in  aaeeasment 
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No.  881  is  part  of  the  sonthcm  outfall  sewer, 
11,072  feet  in  length,  in  the  parish  of  Green- 
wich, and  runs  nnder  land  which  is  not  the 
jamperty  of  the  Metropolitan  Board  of  Works. 
This  sewer  is  about  7|  miles  in  length.  It 
commences  at  the  pumping  station  at  Green- 
wich, where  it  receives  the  sewage  brought 
there  by  the  high  and  low  level  sewers,  and 
terminates  at  the  river  Thames  at  Erith.  The 
sewage  from  the  low  level  sewer  has  to  be 
pumped  up  from  such  sewer  from  a  depth  of 
eighteen  feet,  such  sewer  being  about  that 
depth  below  the  level  of  the  bottom  of  the 
outfall  sewer.  The  whole  of  the  sewage  of 
the  south  side  of  the  Thames  passes  through 
the  pumping  station  into  this  outfall  sewer. 

1/.  The  whole  of  the  property  comprised 
in  the  assessments  is  heldT,  occupiect,  and 
used  by  the  board  in  the  manner  and  for  the 
purposes  herein  set  forth,  and  not  otherwise. 

18.  The  late  Ck>mmissioners  of  Sewers  never 
were  rated  to  the  relief  of  the  poor  in  respect 
of  the  sewers  or  works  connected  therewith, 
and  the  Metropolitan  Board  of  Works  have 
never  hitherto  been  rated  in  respect  of  the 
sewers,  but  they  have  been  rated  in  the  -parieh  | 
of  Greenwich  for  a  wharf,  engine  house,  and 
pumping  station  connected  with  the  sewers. 

19.  The  appellants  have  not  derived,  nor 
do  they  derive,  an^  profit  or  advantage  from 
the  drainage  and  mtercepting  works,  except 
as  herein  stated;  but  the  whole  are  main- 
tained out  of  the  funds  raised  in  pursuance 
of  the  acts  hereinbefore  mentioned,  and  car- 
ried on  for  the  purposes  in  the  acts  specified 
and  set  forth. 

20.  By  28  Vict.  c.  cxxi.,  which  was  passed 
on  the  19th  of  June,  1865,  and  which  is  to  be 
taken  as  lorming  part  of  this  cose,  power  was 
giTen  to  a  company  under  and  subject  to  the 
provisions  of  tne  act  to  utilize  the  sewage 
collected  in  the  main  outfall  sewers  on  the 
northern  side  of  the  Thames,  and  the  benefit 
of  a  certain  agreement,  a  copy  of  which  is  set 
out  in  the  schedule  of  the  act,  and  all  the  obli- 
gations and  engagements  undertaken,  were 
transferred  to  the  company  (&  115);  and  it 
was  provided  that,  after  certain  payments 
therein  specified  had  been  made,  the  Metro- 
politan Board  of  Works  should  receive  a  cer- 
tain share  of  the  net  profits  of  the  company, 
but  no  money  was  to  be  received  from  the 
company  until  the  expiration  of  four  years 
from  the  passing  of  the  act ;  and  any  money 
thereafter  to  be  received  by  the  bosurd  was  to 
be  applied  generally  in  aid  of  the  rates  of  the 
metropolis.    The  works  authorized  by  the 
act  are  unfinished.    There  are  only  about  two 
iniles  out  of  about  thirty-six  complete,  and  no 
profit  has  hitherto  been  made  by  the  utiliza- 
tion of  the  sewage  by  any  one,  and  no  money 
hu  been  received  from  the  company  by  the 
Xetiopolitan  Board  of  Works. 

21.  The  Bum  of  3,000,000/.  (the  repayment 
of  which  has  been  duly  guaranty  by  the 
TroBiay)  is  now  due  and  owing  by  the 
tppeUute  Soar  prindpi^  moneys  borrowed 


under  the  acts,  and  expended  on  the  metro- 
politan main  drainage  and  intercepting 
scheme;  and  no  works  of  the  character  set 
forth  above  have  been  done,  except  with  the 
money  borrowed  under  the  acts. 

22.  The  respondents  contend  that  the  pro- 
perty of  the  api)ellant8  is  liable  to  bo  rated 
for  the  relief  of  the  poor  of  the  parish  of 
Greenwich,  and  for  general  purposes  within 
the  parish,  under  s.  20(1)  of  9  Geo.  4,  c.  xliii. 

23.  The  appellants  contend  that  they  do 
not  hold,  occupy,  or  use  the  houses,  buildings, 
lands,  tenements,  and  hereditaments  herein- 
before referred  to,  so  as  to  be  liable  to  bo 
rated  to  the  relief  of  the  ixx)r  under  9  Geo.  4, 
c.  xliii. ;  and  tliat  they  do  not  possess  any 
rateable  property  within  the  parish  of  Green- 
wich. 

25.  The  CJourt  is  to  have  power  to  draw 
any  inferences  of  fact,  if  they  think  fit  so  to 
do,  and  to  amend  the  rate. 

The  question  for  the  Court  is,  whether  the 
Metropolitan  Board  of  Works  are  rateable  to 
the  relief  of  the  poor  and  to  the  general  rate 
of  the  parish  of  Greenwich  in  respect  of  the 
premises  specified  in  the  assessments,  or  in 
any  of  them. 

Nov.  11.  Keane,  Q,  C,  BarrwL\  and  Poland, 
for  the  respondents,  shewed  CAuse  against  the 
rule  to  quash  the  order  of  sessions.  There  is 
no  statute  exempting  the  defendants  from 
rateability ;  the  case  therefore  falls  within  the 
law  as  laid  down  in  Joiies  v.  Mersey  Docks 
(11  H.  L.  C.  443;  35  L.  J.  (M.C.)  1),  that 
wherever  there  is  an  actual  occupation  of 
land,  the  land  is  rateable.  The  defendants 
prima  facie  occupy  the  sewer,  and  the  occu- 
pation is  valuable  in  the  sense  that  it  conveys 
away  the  sewage  from  the  houses  that  drain 
into  it.  The  appellants  represent  the  occu- 
piers of  these  houses,  the  enjoyment  of  which 
IS  rendered  more  beneficial  by  the  sewage 
being  carried  off".  They  are  therefore  rate- 
able. In  Jieg.  v.  Wallinfiford  (10  Ad.  &  E. 
259)  the  Court,  following  Oovemorn  of  Bristol 
Poor  V.  Wait  (5  Ad.  &  E.  1),  held  tliat  the 
guardians  of  the  poor  were  rateable  for  a 
workhouse  situate  m  one  of  many  parishes 
which  had  been  formed  into  a  union,  although 
the  guardians  were  trustees  for  a  public  pur- 
pose, and  the  moneys  in  their  hands  were  to 
be  applied  to  public  purjwses.  It  may  be 
said,  on  the  authority  of  Hex  v.  Sculcoates 
(12  East,  40),  where  it  was  sought  to  rate  a 
drain,  that  in  the  present  case  there  is  no 
beneficial  occupation;  that  case,  however, 
must  be  considered  overruled  by  Joms  v. 
Mersey  Docks  (11  H.  L.  C.  443;  35  L.  J. 
(M.C.)  1).  It  is  impossible  to  distinguish  the 
cases ;  there  the  dock  tnistees  were  in  occu- 
pation of  the  docks  for  public  purposes,  and, 
though  the  whole  of  the  revenue  was  applied 
to  such  purposes,  they  were  held  liable  to 
be  rated;  here  the  ratepayers  contribute  a 

(1)  See  note,  «ii\A,  p.  V2L. 
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revenue,  which  is  received  by  a  public  body 
for  public  purposes,  and  they*  ought  to  be 
rated.  In  Ite<i.  v.  Coope^^  (23  L.  J.  (M.C.)  183) 
the  Local  Board  of  Health  of  Hull,  who  by 
the  PubUc  Health  Act  (11  &  12  Vict.  c.  63) 
were  constituted  the  surveyors  of  highways, 
rented  and  occupied  a  yard  as  a  place  of 
deposit  for  stones ;  they  were  held  rateable, 
although  they  derived  no  actual  profit  from 
the  occupation;  and  Crompton,  J.,  during 
the  argument,  intimated  that  the  payment  of 
the  rate  would  be  included  in  "  the  expenses" 
which  were  to  be  provided  for  by  s.  8t.  The 
fact  that  property  is  wholly  dedicated  to  a 
public  purpose  is  no  ground  of  exemption 
from  rateability :  Greig  v.  University  of  Edin^ 
burgh  (Law  Eep.  1  H.  L.  (Sc.)  348).  At  all 
events,  the  pumping  engine  and  the  other 
property  are  liable  to  be  rated ;  the  land  on 
which  they  are  would,  under  ordinary  cir- 
cumstances, contribute  to  the  maintenance  of 
the  poor,  and  it  does  not  cease  to  have  a 
value  because  these  buildings  are  erected  on 
them. 

Melh'shf  Q,C.,  Raymond,  and  Biron,  for  the 
appellants,  in  support  of  the  rule.    First, 
with  regard  to  the  sewers,  the  Commissioners 
of  Sewers,  whom  the  Metropolitan  Board  of 
Works  represent,  have  existed  from  the  time 
of  Henry  VTU.,  and  have  never  been  rated  to 
the  relief  of  the  poor.    They  hold  the  pro- 
perty for  the  public,  from  which  no  benefit 
can  be  derived.    They  are  empowered  under 
a  public  act  to  levy  a  rate  of  3<?.  in  the  pound 
for  the  maintenance  of  the  sewers  and  for  the 
repayment  of  the  money  they  have  borrowed 
to  construct  them ;  but  a  general  taxation  of 
the  public  is  not  a  profit  which  is  liable  to  be 
rated.    Occupation  of  property  by  itself  does 
not  make  it  rateable ;  the  occupation  must  be 
beneficial.    If  a  person  cannot  at  law  derive 
any  profit  from  the  land  in  his  occupation,  he 
is  not  rateable :  Mayor  of  Lincoln  v.  Jlolmes 
Common  (Law  Rep.  2  Q.  B.  482).    Jonfs  v. 
Mersey  Docks  (11   H.  L.  C.  443;  35  L.  J. 
(M.C.)  1)  has  no  application  to  this  case.    Li 
that  case  a  profit  was  received  by  reason  of 
the  use  of  the  premises ;  the  tax  in  the  present 
case  is  received  under  a  statute,  and  if  the 
sewers  ceased  to  exist,  stUl  the  tax  would  be 
levied ;  but  if  the  docks  were  destroyed  the 
bondholders  who  had  advanced  their  money 
on  the  security  of  the  tolls  would  lose  it,  and 
the  rate  would  cease.    This  is  like  the  case 
of  a  county  bridge,  which  is  in  possession  of 
the  county  justices;  it  is  beneficial  to  the 
whole  county,  but  no  one  ever  heard  that  it 
was  liable  to  be  rated  to  the  poor.   In  i?«</.  v. 
Wallingford  (10  Ad.  &  E.  259)  the  ground  of 
the  decision  is  that,  the  property  "being 
beneficially  occupied,"  is  subject  to  the  poor- 
rate;  so  in  Reg,  v.   Cooper  (^23  L.  J.  (M.C.) 
183)  the  Local  Board  of  Health  occupied  the 
yard  as  trustees,  and   used   it  to  deposit 
materials  for  the  repair  of  highways ;  it  need 
not  have  been  appropriated  to  that  purpose 
imy  more  ^an  any  other  parpose.    In  the 


present  case  the  sewer  cannot  be  used  for 
any  other  purpose  than  to  convey  away  tiie 
sewage,  ana  that  without  profit.  In  Grtig  v.  ^ 
University  of  FAinhurgh  rLaw  Rep.  1  H.  L. 
(Sc.)  at  p.  354),  Lord  Westoury  says :  "  There 
may  be  another  ground  of  non-liability, 
namely,  where  the  property  has  no  rateable 
value.  .  .  .  For  it  may  possibly  be  that  if 
property  is  occupied  by  persons  for  a  purpose 
yielding  no  value  at  all,  and  they  are  abso- 
lutely'prohibited  from  using  it  in  any  manner 
that  would  be  productive  of  value,  it  may,  I 
say,  possibly  be  hold  that  there  is  no  rateable 
value  in  that  property;  and  that  in  that 
sense,  therefore,  it  ought  not  to  be  assessed 
to  the  poor-rate."  That  is  precisely  this  case. 
With  regard  to  the  pumping  engine,  it  can  be 
applied  only  to  pumping  sewage  from  one 
level  to  the  other;  it  is  ancillary  to  the 
working  of  the  sewers,  and  is  part  of  the 
apparatus  for  conveying  away  the  sewage, 
and  is  therefore  not  rateable.  With  regard 
to  the  houses  and  the  other  property,  they 
also  form  part  of  the  general  scheme,  and  the 
hypothetical  tenant,  if  he  took  the  projwrty, 
would  take  it  as  a  whole. 

Cur,  adv,  vidt. 

Nov.  25.  The  judgment  of  the  Court 
(Cockbum,  C.J.,  Lush,  Hannen,  and  Hayes, 
JJ.)  was  delivered  by 

Lush,  J.  There  is  nothing  in  the  statute 
by  which  the  defendante  are  constituted,  or 
under  which  they  constructed  and  now  main- 
tain the  public  sewers,  to  exempt  them  from 
rateability  for  any  rateable  property  which 
they  occupy ;  nothing  which,  either  expressly 
or  by  implication,  prohibits  their  application 
of  the  money  in  thefr  hands  to  the  payment 
of  parochial  rates :  and  the  only  question 
therefore  is,  whether  the  property  in  question 
is  rateable. 

As  regards  the  sewers,  we  are  of  opinion 
that  they  are  not  rateable,  on  the  short 
ground  that  they  are  not  at  present  the  sub- 
ject of  a  beneficial  occupation.  No  payment 
IS  made  to  the  board  for  the  use  of  them ; 
the  rates  which  they  are  empowered  to  levy 
are  for  the  expense  of  construction  and  main- 
tenance, and  nothing  more.  Their  occupation 
yields  no  profit  to  the  board,  as  occupiers, 
either  actual  or  potential. 

But  as  regards  the  other  property,  in  respect 
of  which  the  board  are  assessed,  we  are  of 
opinion  that  the  rate  is  properly  imposed. 
The  wharf  and  engine  house  in  Norman 
Road,  and  the  pumping  station,  land,  wharf, 
lay-by  for  barges,  tramways,  eogine  houses, 
and  appurtenances,  in  North  Pole  Lane, 
have  an  occupation  value.  The  board  must 
have  rented  such  premises,  if  they  had  not 
become  the  owners  of  them,  and  a  tenant 
might  easily  bo  foimd  to  take  them  if  the 
bocurd  were  able  and  wiUing  to  let  them.  A 
distinction  was  attempted  to  be  drawn  in 
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&Toiir  of  the  pxunping  apparatus,  as  being  a 
ncoessaiy  adjunct  to  the  sewers,  and  it  was 
contended  that,  as  the  sewers  are  not  rateable, 
this  a4innct  must  be  exempted,  as  being  part 
of  a  non-rateable  subject  But  we  cannot 
accede  to  this  view.  The  machinery  stands 
on  land  which  is  valuable  for  occupation,  and 
which  would,  undoubtedly,  be  ratable  in  the 
hands  of  any  other  occumer;  and  its  rate- 
able quality  cannot  be  aaocted  by  the  par- 
ticular use  to  which  it  is  applied  by  the  board. 
The  reason  why  the  engine  and  engine-pit 
in  Rex  y.  BiUtwi  (5  B.  &  0.  a51)  were  held  to 
be  exempt,  was  that  the  pit  was  dug  and  the 


engine  erected  in  and  that  they  formed  parts 
of  an  ironstone  mine,  which  was  itself  not  a 
rateable  subject;  but  that  reason  does  not 
apply  to  the  present  case. 

The  order  of  sessions  must  therefore  be 
confirmed  as  to  numbers  876  and  878,  and 
quashed  as  to  the  residue. 

Rid^i  accordintjly. 

Attorney  for  appellants:  E.  W,  Jaines, 
OrecTiwich. 

Attorney  for  respondent:  TJie  Solicitor  to 
the  Hoard, 


Nov.  28,  1868.    Amyb,  Appellant;  Crked,  Esspondekt.    [4  Q.  B.  122.] 


Removal  Act,  1855  (18  &  19  Vict.  c. 
121),  8B.  10, 11,  12,  Sch.  Form  (C.)— Notices 
neceasaiy  to  found  Jurisdiction  under  s.  12 — 
Sonitary  Act,  1866  (29  &  80  Vict.  c.  90),  s.  21. 

When  a  nuisance  has  been  ascertained  by  the 
local  authority  to  exist  on  private  premists,  and 
a  notice  has  been  served  under  the  Sanitary 
Aet^  1866,  c  21,  it  is  not  necessary,  in  order  to 
found  proceedings  before  justices  for  the  abate-' 
ment,  under  s,  12  of  the  Nuisances  Btmoval 
Act,  1855,  thai  a  notice  should  have  been  served 
under  «.  11  and  Sch.  Form  (C.)  of  the  latter 
act, 

GAflB  stated  by  Justices  of  Essex,  under  20 
&  21  Vict.  c.  43. 

The  appellant,  the  duly  authorized  clerk 
of  the  nuisance  authority  for  the  district  of 
the  Epping  Union,  on  tiie  27th  of  March, 
1868,  made  complaint  that  there  existed  in 
the  yard  in  front  of  four  cottages  at,  &c.,  in 
the  district,  a  nuisance,  Tiz.,  a  privy  and 
cesspool,  so  foul  as  to  be  injurious  to  health, 
and  that  such  nuisance  was  caused  by  the 
de&ult  or  sufferance  of  the  respondent,  the 
owner  of  the  premises;  a  sunnnons  accord- 
ingly issued. 

At  the  hearing,  on  the  8rd  of  April,  it  was 
proyed  that  on  the  11th  of  March  a  notice 
(of  which  the  following  are  the  material 
parts)  was  served  on  the  respondent : — 

*'To  Mr.  Geoige  CJreed,  oi^  &c.,  owner  of  the 
eottages  or  tenements  occupied  by  tho  persons 
mentioned  (giving  the  namos  in  tbe  murgiii),  and 
atuate  at,  &c. 

**  Whereas  the  nuisance  authority  for  the  dis- 
trirt  of  the  £|^ing  Union  have  received  a  notice 
fton  a  Mnitary  inspector  appointed  by  and  acting 
under  the  said  nmaance  authority,  stating  that 
4iei8  cddfti  in  the  yard  in  the  fifont  of  tho  cot- 
t>Oef  or  tenements  ooeii|aed  by  the  persons  men- 
tjoMA  (givfaig  fbe  names  in  the  margin),  and 
■taste  ai^  Ao^  Jb  the  said  district,  under  tlie 
^mmaom  Bemoral  Acts  Axr  Eagland,  the  follow-  ' 


ing  nuisance:  namely,  a  privy  and  cesspool  so 
foul  as  to  be  injurious  to  health,  and  that  such 
nuisance  is  cauiied  by  the  default  or  suiferauce  of 
you,  the  said  George  Creed :  Wlierefore  the  said 
nuisance  authority,  in  pursuance  of  the  statute, 
hereby  give  you  notice  to  abate  the  said  nuisance, 
and  for  that  purpose  to  execute  such  works,  and 
to  do  all  such  things  us  may  be  neceiisary,  within 
ten  days  from  the  day  of  the  date  hereof.  Further 
take  notice,  that  unless  this  notice  be  complied 
with  by  you  within  the  time  aforcf<aid,  a  summons 
will  be  issued  requiring  your  attendance  to  answer 
a  complaint  which  wOl  be  mode  to  the  justices 
for  enforcing  the  removal  of  the  said  nuisance,  and 
prohibiting  a  repetition  thereof,  and  for  recover- 
ing the  costs  and  penalties  that  may  be  incurred 
thereby."  Dated  tho  11th  of  March,  18G8,  and 
signed  by  the  chairman. 

No  other  notice  had  been  served  on  the 
respondent,  nor  any  notice  whatever  upon 
any  of  the  tenants  or  occupiers. 

It  was  admitted  on  both  sides  that  the  re- 
spondent is  owner,  and  that  the  four  cottages 
are  private  premises  within  the  meaning  of 
the  acts,  and  that  they  are  in  the  several 
occupations  of  four  tenants. 

It  was  also  proved  that  the  notice  to  the 
nuisance  authority  referred  to  in  the  above 
notice  had  been  given  by  a  sanitaiy  insi)ector 
duly  appointed  by  them,  and  that  he  had 
enteretl  and  insi)ectcd  the  premises,  and  as- 
certained the  existence  and  continuance  of  the 
nuisance  complained  of,  previously  to  giving 
his  notice  to  the  nuisance  authority,  and  also 
on  the  morning  of  tho  day  on  which  the  ap- 
pellant made  his  complaint. 

For  the  respondent  it  was  contended  that 
the  notice  served  was,  in  fact,  merely  tho 
notice  required  by  the  Sanitaiy  Act,  1866 
(29  &  30  Vici  c.  90),  s.  21  (1),  to  be  served 

(1)  29  &  30  Vict.  c.  90,  s.  21 :  -  "  The  nuisance 
authority  or  chief  oflRcer  of  pulicc  sliall,  prevuiua 
to  taking  pi-ooeedinga  bclioT^  vi  *yQaW&%  xwi^^x  ^^ 
12th  section  of  the  15uvBaiicea'&cn«wv\  KcX.^X^^'S*, 
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Ajitb  r.  Cbeeix 


by  the  nnisasce  authority  f»rt-Tk»us  Ui  raking 
proeeeding?  before  jiLstices,  under  s.  12  of  the 
Xiiii:«aDO(^  BtiDOTal  Act,  1n>5  (l^  &  1V»  Vfct, 
c  L!l)(i),  and  prxtttlines  niKlvr  s.  12  can 


fCfre  m  nccW  f>n  tiJtr  pex^^^Ti  ly  wfaoie  art,  drfiolt. 


or 


?jftr  tHr  IiUiaiDCe  ajlat*  OT  <»nt:oQrs.  or.  li 


MHrii  |<:r9r<Q  <^ari^f;  Ic  f.^iixi  ri-  m£tt:Tt;iiii€vl.  •  'D  the 

tiiiixz?  9ls  may  be  iK<%:t&;arT  wiiLiri  m  time  tu  be 
ft^«intic«i  iu  the  n-^UiTe." 

I  By  IS  i  Vj  Vkt.  c.  121,  s.  1;».  r^rtlce  of 
DTsanne  BBiT  l>er  iTTta  to  tLe  k*.^l  :iu:i>«ritT  bv 
any  per»>D  a^sr -cv-ed  tL^-reby.  or  liy.  iaier  &lia&. 
ti^  zAcitary  lafjet'T:  '"an-i  ti#  J'^^l  tuilKcsty 

ccitry  Oidhfk:  aud  L'.-rv.  ii^iber  pr»  \  i  It-L  «  r  iii  t"i»a- 
U/raiVf  vith  any  impfi^TecKn:  a^^t  ii:j>..cr  vLich 
lii-i:  biifortor  Lai  l«e«:i  ap^.«ijDit«l ' 

S.  11 : — ~T:>r  I'«»i  ama-^riST  ahali  Lave  power 
€m^  -  btrr  f.:*-  :  ^  f-»li'.f«iL^  |<cq]>ide»  of  UJs  act.  Slid 
s:  -  J-.;:  sK-r  i^V/w  ii:r  eooaiti^xi* : — 

*•  1.  T>  jpr.«:.d  f«rx-«er»iiries.  For  this  pUTp«ae, 
» b-TL  t  >ty  <T  tty  of  their  <:«£cen<  hart-  rea»>ika!>le 
z:-*  mj-lt  V.-r  l^^fvlxke  that  a  nnidaxi  <e  «rxi»t»  on 
a*.T  •.-.*-.  rAS<:  pr'izaiic^  drriiuind  may  be  made  by 
thtsD  <*"  •-.ecr  '/Seer-c-n  asy  penro  harinsr  cattcJy 
*jf  tLie  p9*:fzki«!:a.  '''f  wimhadfjQ  lo  hup^rrt  tbe  :»me 
at  asT  iK.cr  hrtv«es  niiMr  in  tbe  morning  and  six 
in  ttJt  evHkinr:  aik>l  if  admLsaoik  be  nr4  grantfed. 
any  joKtiMr  haiiik^  jnradiotioo  in  tbe  pSaK-  may, 
oo'catb  aadthcifjrt  him  of  belief  in  tLe  exUv.nce 
tA  tf«e  La^.aai»i%.  and  after  r«aa««iable  n^.<ice  i>f  tbe 
iat«^:ykfi  apfJifiaticn  to  &iicb  jittjtke  beji^  girt- n 
in  vritin^  to  tbe  party  on  wiioie  preuuies  tbe 
nnkauoe  u  Le!ieT*<l  tu  exist,  by  ovdtrr  under  bU 
i^nd.  RTinire  tbe  frrTKCi  baring  tbe  costixly  of 
toe  }<fv:xui<,iHa  fj  admit  tLe  k>?al  a<it!.nnty  or  tbeir 
oAevr:  and  if  do  petstmi  baring  costody  of  the 
ffn-m.^^  can  be  difloorered.  any  »acb  ja^ti*?e  may 
a^  a  aYL  on  outb  made  birloffe  bim  of  belief  in 
the  exiift^nce  of  eoeb  noidaooe,  and  of  tbe  fact 
that  no  pefMA  baring  ea»tody  of  tLe  premiac^  i-an 
l«e  dstfrryrered.  by  orxier  under  bi<  Land  autborine 
the  local  anthcffity  or  their  officen  to  enter  the 
premiBea  betveen  the  hocm  afoi>esaaid."  .... 

8. 12 :  — **  In  any  caae  wiief«  a  nni^anee  is  ao 
aaecftained  by  the  local  anttjonty  to  exist,  or 
vh«re  the  niuMnce  in  their  opinion  did  exist  at 
the  time  when  tne  notice  was  gifen.  and,  althoogb 
the  ittme  may  bare  been  siiioe  reokored  or  di«eon- 
tinned,  ia  in  their  opinioD  likdy  to  reeor,  or  to  be 
repeated  on  tbe  Mme  premiflea,  or  any  part  thereiiC 
they  shall  caoae  ectnpiaint  tbeneof  to  be  made 
before  a  joftice  of  the  peace;  and  such  justice 
fthall  thereupon  iame  a  nonmond  i«qairiug  the 
ffenon  by  ahi«e  act.  de&nlt,  penniae>ion,  or  saf- 
ieruice  Ute  unisave  anrea  or  continors.  or,  if  :Aich 
peraon  cannot  be  found  or  a»%rtained,  tbe  owner 
or  ocmpier  of  the  premises  uo  which  the  noisance 
arises,  to  appear  before  any  two  jn>tices.  in  petty 
seMODs  aflBembkdat  their  osnal  plare  of  meeting, 
wno  shall  pioeeed  to  inqoire  into  the  said  com- 
plaint; and  if  it  be  pn^red  to  tnetr  satirfactioQ 
that  the  nimanoe  exitfU,  or  did  exiat  at  tlie  time 
when  the  noCioe  was  giren,  or,  if  removed  or  dia- 
eootiniMd  since  the  notice  was  giren.  that  it  is 
likely  to  recor  or  to  be  repeated,  the  jiutices  shall 
jomJke  MD  ardo'  in  writing  imder  their  hands  and 
eaZr  tm  joofr  permm,  owner,  or  oecapier  fior  the 


only  lie  takvn  where  a  nni^since  is  **'  so  a.soer- 
tain€<l  tr»  cii^t,"  that  i>,  in  n^^nnirr  prescribed 
by  ss.  10  iii:J  11.  mf  whert  the  nnisauce,  in 
their  opiKiun,  did  tii<t  at  the  time  when  the 
notice  (that  is  a>  he  ct^itcndrd,  the  notice 
iv«]nired  by  ?.>.  1<»  a&l  11,  and  l^incr  Fomi 
(C. )  in  the  soht-»liiie  to  the  act)  was  javen : 
tind  1!:.a:,  iiiasnir.eh  as  that  nt.»tiee  is  not 
im-rvty  a  demand  of  entry,  bnt  is  alrjo  a  no- 
tice t«>  the  occnpier  to  remove  or  disc^^^ntiniie 
the  nTiiiSiDLt  wiiliin  twenty-four  Lours,  it 
ou^ht  to  have  l%:^n  served  previous  t«>  and  in 
addition  to  the  notice  Kt:|uire^  by  gw  21  of 
the  Act  of  ISOo.and  thtr  more^  especially  Mith 
reference  to  s.  56  oi  that  act,  making  tbe 
pv.>wvrs  therein  cumulative, 

Tiie  apj>r:lant  ci>n!t;D»ittl  that  the  notice 
(C.)  was  URi:«:cx^«sary. 

Tlie  justiv^Tss-  dtv-ided  that  the  notice  (C.) 
ouirht  lo  hj.ve  been  st-rvc-d  pre-vi.^us  to  ana  in 
ad'lition  to  the  notice  re^iuire\i  by  the  Act  of 
l^txi,  and,  in  the  al*<-nee  of  evidence  that 
such  notice  (C. »  had  Ueen  serve^l,  dismisseii 
the  summons,  and  onlere^l  4/.  17*.  6/.  costs 
to  be-  paid  to  the  respondent  by  the  appel- 
lant. 

The  question  for  the  Court  was,  whether 
pre^vious  anil  in  addition  to  the  notice  n^ 
quireni  by  &  21  of  the  Sanitary  Act  of  186G, 


abatement  or  diseoniincance  and  proliibition  of 
tlie  nui^nce  as  herx-tnaiter  mentioned,  and  &haU 
nlsio  make  an  orxler  for  the  }«fment  of  sll  cuastc* 
iucanvd  np  to  the  time  of  bearing  or  making  of 
the  c»ixler  for  tebatt'mt-nt  or  didcontuiuancv  or  pn>- 
hibitiua  of  the  uokssmce.** 

-  SCHDH-LE  FOKJI  (C.) 

"  X<4ift  to  otriter  or  omrpfer,  of  entry  for 

**T»*  the  owner  [or  ooraiHi-r,  as  ik^  ease  may  he'] 
of  [elf  ^v«V  ike  prtwunoT  :atnate  at  [taa^rf  a  deterip- 
iiom  mjfSc:eMi  lo  tdemti/f  tkt  |«v«i/^Mit.] 

^  Take  mnice  thau  under  the  Nuissnces  Re- 
moval Act  for  Engiaiid.  1S55.  tbe  [Imu!  amtkority^ 
tutmiMtf  tlj  in  whose  district  nnd»>  the  said  act  tbe 
above  pn-miws  are  dtnate,  hare  received  a  notice 
from  [msi^  oMtpliitatfal]  stating  that  in  or  npoii 
the  aud  prxnujies  [laarrt  the  ca««r  «/  mmisance  as 
seijoiik  ta  the  mtiietJ] 

*  And  further  take  notice,  that  after  the  expira- 
tion of  twenty-four  hours  fiv>m  the  service  of  this 
notice  the  [foeal  aafAorily^  will  CHUse  the  said 
premises  to  be  entered  and  ex^anin^d  under  the 
provisions  of  the  said  act  and  if  the  cau^e  of 
nuisance  aforeaiaiii  bc^  fvtin^l  still  existing,  or, 
though  ivm>>V(d  or  diioxitinot'd.  be  likely  to  be 
lept  at^'d.  a  sumnn^is  will  he  issued  leqinring  your 
attendanw  to  aikswer  a  complaint  wbioh  will  be 
made  to  the  justices  for  enfoiting  the  removal  of 
the  same,  ami  prohibiting  a  n^peiition  thcreoC  and 
for  recovering  the  costs  and  penalties  that  may  be 
incuntd  therebv. 

^  Dated  this. '^. 

«A.  R, 

^  The  officer  appointed  by  the  [li«ii  amih^ 
rtljr]  to  take  pioceediugs  under  the 
Nuisances  fieniOTal  A«t  for    fioglaud. 
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Whitelky  v.  Ghapfell. 


a  notice  in  the  form  or  to  tho  effex^t  of  Fomi 
(C.)  in  the  schedule  to  18  &  19  Vict.  c.  121, 
should  have  been  served.  If  the  CJourt  should 
be  of  opinion  that  the  notice  (C.)  need  not 
liave  been  served,  the  order  was  to  bo  quasi  iwl, 
otherwise  it  was  to  stand. 

IT.  B,  Cooper,  for  the  appellant.  The  sani- 
tary inspector  has  given  notice  and  entered 
under  s.  10  of  18  &  19  Vict.  c.  121,  and  a 
nuisance  has  been  ascertained  to  exist.  The 
justices  therefore  were  wrong  in  holding  a 
notice  in  Form  (C.)  to  be  necessary  to  found 
jurisdiction  under  s.  12.  That  notice  is  only 
required  by  s.  11,  when  it  is  necessary  to 
enter  to  ascertain  the  existence  of  tho  nui- 
sance, and  an  entry  cannot  be  obtained  with- 
out an  order  of  a  justice.  Section  41  Rays 
that  the  forms  in  the  schedule,  varied  as  ne- 
cessary, may  be  used  as  instruments  under 
the  act,  but  entrance  by  consent  does  away 
with  the  necessity  of  a  notice  (C).  If,  how- 
ever, any  doubt  existed  as  to  the  necessity  of 
a  notice  in  Form  (C.)  before  taking  proceed- 
ings under  s.  12,  the  form  being  not  only  a 
notice  of  intention  to  enter,  but  also  a  notice 
to  abate,  that  is,  at  all  events,  now  superseded 
by  8.  21  of  29  &  30  Vict.  c.  90,  wliich  requires 
a  notice  to  abate  and  to  do  all  things  neces- 
sary for  the  puri)ose  within  a  certain  time  to 
be  served  in  all  cases  before  taking  proceed- 
ings under  s.  12.  That  notice  has-been 
served,  and  therefore  the  proceedings*  were 
weU  commenced ;  and  the  justices  ought  to 
have  heard  the  complaint. 
The  respondent  did  not  api)ear. 

LrsH,  J.  I  am  of  opinion  tliat  the  decision 
of  the  justices  was  erroneous.  Under  s.  10 
of  the  Act  of  1855  notice  may  be  given  to  the 
local  authority  by  any  person  aggrieved  or 
by  certain  officers,  one  of  whom  is  the  in- 
spector of  nuisances ;  and  by  s.  11  the  local 
authority  have  power  to  enter  premises  in 
order  to  grouna  proceedings,  when  they  or 
their  officers  have  groimds  for  behoving  a 
nuisance  to  exist ;  and,  if  they  cannot  obtain 
entry  without,  they  may  obtain  it  under  an 
order  of  a  justice  after  reasonable  notice  of 
the  application  to  the  party  on  whose  pro- 


mises the  nuif^ain'u  is  U.^lievid  to  exist,  and 
in  such  a  case  notice  in  the  Form  (C.)  would 
be  necessary  and  proper;  Imt  if  the  nuisance 
is  asct^i-tained  to  exist,  then  that  notice  is 
unnecessary.  It  is  true  that  s.  12  enables 
the  \oQx\\  authority  to  summon  the  offending 
party  before  justices  in  cases  where  a  nui- 
sance has  been  **  so  ascertained  to  exist;"  but 
that  is  not  necessarily  after  a  notice  as  pointed 
out  by  8.  11,  and  tlic  notice  mentioned  in  s. 
12  is  not  the  notice  to  be  given  by  tho  local 
authority  under  s.  11,  but  the  notice  to  the 
local  authority  under  s.  10 ;  and  if  the  nui- 
sance be  proved  to  still  exist,  or  to  be  likely 
to  recur,  the  JTistices  have  jurisdiction  to 
make  an  order,  provided  the  notice  to  abate 
required  by  s.  21  of  the  Sanitary  Act,  1866, 
has  been  served  previously  to  taking  out  the 
summons.  That  notice  has  been  served  in 
the  present  case,  and  the  proceedings  there- 
fore are  regular,  and  the  justices  ought  not 
to  have  dismissed  the  summons  and  made 
the  order  they  did. 

Hannbn,  J.  The  ai-gumcnt  for  the  re- 
spondent must  rest  on  the  words  "  so  ascer- 
tained ;"  but  it  would  l)e  an  absurdity  to  say 
that  there  must  have  t>een  a  notice  and  an 
entry  to  ascertain  the  existence  of  a  nuisance, 
where  tho  nuisance  might  have  been  of  such 
a  kind  as  to  require  no  entry  to  ascertain  its 
existence.  Under  s.  12  jurisdiction  is  given 
when  the  existence  of  the  nuisance  is  ascer- 
tained by  the  local  authority;  there  must 
have  Ixjcn  an  ascertainment,  but  it  is  not 
confined  to  the  particular  manner  ix)inted 
out  by  s.  11.  This  is  borne  out  by  s.  21  of 
the  Sanitary  Act,  1866,  which  requires  a  no- 
tice to  be  served  in  all  cases  previously  to 
proceeding  under  s.  12  of  the  old  act ;  and  a 
notice  under  s.  21  has  been  served. 

Hates,  J.  A  notice  and  entry  under  it 
could  not  be  necessary,  as  the  nuisance  was 
imlpable. 

Order  quaahed,  and  case  remitted 
for  rehearing. 

Attorneys  for  appellant :  Lairn'mce^  Plews, 
(t*  Boyer. 


Nov,  28,  18C8.    Whiteley,  Appellant; 

Penrmation  at  Election  of  G  nardians  of  the  Poor —  I 
^  Person  entitled  to  Veto  "—14  &   15  Vict. 

c.  105, 8.  a  ' 

A  man  cannot  be  convicted,  under  14  &  15 
Vi*^,  e.  105,  «.  3,  (f  personating  "  a  person  ew- 
tiilnd  to  vote "  at  an  election  of  guardians  of 
^  jpoar,  if  (A«  penon  perBcnated  he  dead  at  the 


Chappell,  Respondent.    [4  Q.  B.  147.] 

Case  stated  by  the  stipendiary  magistrate 
of  Manchester,  under  20  &  21  Vict.  c.  43. 

The  following  is  the  substance  of  the 
case: — 

By  14  &  15  Vict.  c.  105,  s.  3,  if  any  person, 
pending  or  after  the  election  of  any  guardian 
I  of  tho  poor],  shall  wilfully,  Cj».\\d\3tovU^ , 
and  with  intent  to  affect  lYwi  Te«v5X\.  qI  «vMiV\ 
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NoBTH  Eastbbn  Railway  Comfaxy  v.  Soabborough  Looal  Boabd. 


election "  personate  any  person  en- 
titled to  Yote  at  such  election,"  he  is  made 
liable  on  conviction  to  imprisonment  for  not 
exceeding  three  months. 

The  appellant  was  charged  with  having 
personated  one  J.  Marston,  a  person  entitled 
to  vote  at  an  election  of  guardians  for  the 
township  of  Bradford ;  and  it  was  proved  that 
Marston  was  duly  qualified  as  a  ratepayer 
on  the  rate  book  to  have  voted  at  the  elec- 
tion, but  that  he  had  died  before  the  election. 
The  api)ellant  delivered  to  the  person  ap- 
pointed to  collect  the  voting  papers  a  voting 
paper  apparently  duly  signed  by  Marston. 

The  magistrate  convicted  the  appellant. 

The  question  for  the  Court  was,  whether 
the  appellant  was  rightly  convicted. 

Melltsh,  Q.C.  (with  him  McTntyre),  for  the 
appellant.  A  dead  person  cannot  be  said  to 
be  "  a  person  entitled  to  vote ;"  and  the  ap- 
pellant therefore  could  not  be  guilty  of  per- 
sonation under  14  &  15  Vict.  c.  105,  s.  3. 
Very  possibly  he  was  within  the  spirit,  but 
he  was  not  within  the  letter,  of  the  enact- 
ment, and  in  order  to  bring  a  person  within 
a  penal  enactment  both  must  concur.  In 
Russell  on  Crimes  (voL  ii.  p.  1013,  4th  ed., 
p.  541,  3rd  ed.),  tmaer  a  former  statute,  in 
which  the  words  were  similar  to  those  of  2 
Wm.  4,  c.  53,  8.  49,  which  makes  it  a  mis- 
demeanour to  personate  "  a  person  entitled 
or  supposed  to  be  entitled  to  any  prize 
money,'^  &c..  Brown's  Case  (2  East,  P.  C.  1007) 
is  cited,  in  which  it  was  held  that  the  per- 
sonation must  be  of  some  person  prim^  facie 
entitled  to  prize  money.  In  the  Parlia- 
mentary Registration  Act  (6  Vict.  c.  1S\  s. 
83,  the  words  are  "  any  person  who  snail 
knowingly  personate  .  .  .  any  person  whose 
name  appears  on  the  registOT  of  voters, 
whether  such  person  be  alive  or  dead ;"  but 
under  the  present  enactment  the  person  must 
be  entitled,  that  is,  could  have  voted  himself. 

Crompton,  for  the  respondent.  BrowrCs 
Case  (^  East,  P.  C.  1007)  is,  in  effect,  over- 
ruled oy  the  later  cases  of  Rex  v.  Martin  and 
Rex  V.  Cramp  (Russ.  &  Ry.  324,  327),  in 
which  the  juages  decided  that  the  offence  of 


personating  a  person  "  supposed  to  be  en- 
titled" could  be  committed,  although  the 
person,  to  the  knowledge  or  belief  of  the  au- 
thorities, was  dead.  Those  cases  are  directly 
in  point.  The  gist  of  the  offence  is  the 
fraudulently  voting  under  another's  name; 
the  mischief  is  the  same,  whether  the  sup- 
posed voter  be  alive  or  dead;  and  the  Court 
will  put  a  liberal  construction  on  such  an 
enactment:  Reg,  v.  Hague  (33  L.  J.  (M.C.) 
81 ;  4  B.  &  S.  715). 

MeUish,  Q.C.,m  reply.  "Supposed  to  be 
entitled  '*  must  have  been  held  by  the  judges 
in  the  cases  cited  to  mean  supposed  by  Qie 
person  personating. 

Lush,  J.  I  do  not  think  we  can,  without 
straining  them,  bring  the  case  within  the  words 
of  the  enactmeni  The  legislature  has  not  used 
words  wide  enough  to  make  the  personation 
of  a  dead  person  an  offence.  The  words  *'  a 
person  entitled  to  vote"  can  only  mean, 
without  a  forced  construction,  a  person  who 
is  entitled  to  vote  at  the  time  at  which  the 
personation  takes  place ;  in  the  present  case^ 
therefore,  I  feel  bound  to  say  the  offence  has 
not  been  committed.  In  the  cases  of  Rex  v. 
Martin  and  Rex  v.  Cramp  (Russ.  &  Ry. 
324,  327),  the  judges  gave  no  reasons  for  their 
decision ;  they  probably  held  that  "  supposed 
to  be  entitled  "  meant  supposed  by  the  person 
personating. 

Hannen,  J.  I  regret  that  we  are  obliged 
to  come  to  the  conclusion  that  the  offonco 
charged  was  not  proved ;  but  it  would  be  wrong 
to  strain  words  to  meet  the  justice  of  tlie 
present  case,  because  it  might  make  a  pre- 
cedent, and  lead  to  dangerous  consequences 
in  other  cases. 

Hatbs,  J.J  concurred. 

Judgment  for  the  ajppellant. 

Attorneys  for  appellant :  Dangerfitld  & 
Fraser, 

Attorneys  for  respondent:  E.  K,  RandcU, 
for  Cobbett,  Wheeler,  £  Cchbctt,  Manchester, 


Nov.  28,)  The  Nobth  Eastern  Railway  Company,  Appellants;  The  Local  Board 


1868. 


FOR  THE  District  of  Scarborough,  Rebi\)ndents.    [4  Q.  B.  163.] 


Local  Government  Act,  1858  (21  &  22  Vict.  c.  98), 
88.  55,  56 — General  DUtriot  Rates — ^Uoion 
Assessment  Committee  Act,  1862  (25  &  26 
Vict.  c.  103),  8.  28. 

^y  B,  55  of  the  Local  Government  Act,  1858, 
^^  genera/ dis^rice  rates  shall  be  assesBed  upon 


the  full  net  annual  value  of  all  property  assess- 
able  to  the  poor-rate  ascertained  by  the  poor- 
rate  made  next  before  the  making  of  the  assess- 
ment ;  by  s.  56,  if  there  is  no  such  assessment 
for  the  relief  of  the  poor,  or  \f  such  assessment 
is,  in  the  Judgment  of  the  local  board,  an  unfit 
criterion  for  making  a  general  district  rate,  the 
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local  board  may  have  a  valuation  made  by 
fckich  the  value  qf  the  property  shall  be  ascer- 
tained. By  the  Union  jisessmeni  Corumttiee 
Act  J  1862,  M.  2St  in  every  parish  where  a  valua^ 
tioR  list  has  been  approved  and  delivered  to  the 
overseers^  no  poor^rate^  or  other  rate  which  by 
law  is  required  to  be  based  on  the  poor-rate, 
shall  be  €/  any  /oree^  unless  the  property  rated 
in  it  be  rated  according  to  the  value  appearing 
074  such  valuation  list  i — 

Held,  that  general  district  rates  were  not  "  re- 
guired"  to  b€  based  on  the  poor-rate  by  reason 
vf  ike  optiofi  given  to  the  local  board  by  s.  66  of 
the  former  act ;  and^  there/ore,  that  they  were 
not  within  s,  2S  of  the  latter  act,  but  might  still 
A-r  bused  on  a  valuation  made  by  order  of  the 
Itfctl  board,  if  in  their  judgment  the  poor-law 
valuation  list  was  an  unfit  criterion  for  making 
them, 

Ck«m  stated  under  12  &  13  Vict  c.  45,  on 
appeal  to  quarter  sessions,  against  two 
}:cneral  district  rates  made  by  the  respon- 
dcntfi,  the  Local  Board  for  the  district  of 
8carboToagh,  duly  constituted  under  the 
Public  Health  Act,  1848  (11  &  12  Vict.  c.  63), 
and  the  Local  Government  Act,  1858  (21  & 
22  Vict,  c  98).  (1) 

The  district  of  Scarborough  is  co-extensive 
with  the  borough  and  parish  of  Scarborough. 
The  parish  of  Scarborough  consists  of  the 
township  of  Scarborough  and  the  township  of 
Fali^rave,  both  in  the  same  union,  and  each 
sepemfttely  maintaining  its  own  poor,  and  in 
each  of  which  there  had  been  a  valuation  list 
made  and  approved  and  deliveiod  to  the  over- 
seers under  tne  Union  Assessment  Committee 
Act,  1862  (25  &  26  Vici  c  103),  before  the 
dtBiarict  rates  in  question  were  made;  but 
these  assessments  being,  in  the  judgment  of 
the  respondents,  an  unfit  criterion  for  making 
a  general  district  rate,  the  respondents  made 
and  assessed  the  property  rated  in  each  of 

(1)  By  11  A 12  Vict  c.  63, 8. 88,  •*  the  special  and 
geDcial  district  rates  shall  be  made  and  levied  upon 
the  occupier  of  all  such  kinds  of  property  as  I >y  the 
laws  in  force  for  tlie  time  being  are  or  may  be 
assessable  to  any  rate  for  the  relief  of  the  poor, 
and  shall  be  assessed  upon  the  full  net  annual 
value  of  such  property,  ascertained  by  the  rate  (if 
any)  for  the  relief  of  the  poor,  made  next  before 
the  making  of  the  respective  assessments  under 
this  act,'*  &e.  This  section  is  repealed  by  s.  55  of 
21  &  22  Vict.  0.  98,  but  this  part  of  it  is  le-enacted 
as  to  genend  distriot  rates;  and  by  s.  56,  "if 
there  is  no  such  assessment  as  aforesaid  for  the 
relief  of  the  poor,  by  reference  to  which  such  net 
annual  value  can  be  estimated,  or  if  such  assess- 
ment is,  in  the  judcinent  of  the  local  board,  an 
unfit  criterion  for  making  a  general  district  rate,  a 
valuation  shall  be  made  by  a  person  appointed  by 
the  loeal  board  for  that  purpose,  in  manner,  as 
near  as  eircamstances  wiU  pennit,  prescribed  by 
(» *  7  Wm.  4,  o.  96,  or  any  other  act  for  the  time 
being  in  faree  for  regulating  parochial  assess- 
Meats;  and  the  net  amraal  value  of  the  property 
shall  bo  asoertaiBed  by  re&tence  to  the  said  valu- 
•tMBand ^♦^ 


the  rates  according  to  valuation  lists  made  by 
their  direction.  (2) 

In  each  of  these  rates  property  of  the  re- 
spondents was  rated  according  to  the  respon- 
dents' valuation  lists. 

Matde,  Q.C,  (with  him  A,  W,  Simpson),  for 
the  appellants,  contended  tliat  the  rates  were 
bad,  as  they  must  now  be  based  on  the 
valuation  lists  made  under  25  &  26  Vict, 
c.  103,  inasmuch  as  s.  28  of  that  Act  enacts 
that  no  rates  required  to  be  based  on  the 
poor-rate  shall  be  of  any  force  unless  the 
property  in  it  be  rated  according  to  the 
valuation  list  in  force  in  the  parish.  And  he 
pointed  out  various  anomalies  and  inequalities 
which  might  arise  from  holding  otherwise. 

Mavisty,  Q.C.  (with  him  WoodalV),  for  tho 
respondents,  was  not  called  upon. 

Lush,  J.  I  am  of  opinion  that,  as  to  the 
general  mode  of  assessing  the  property,  these 
rates  are  valid.  The  option  given  to  the 
local  board  by  s.  56  of  21  &  22  Vict.  c.  98, 
is  expressly  substituted  for  the  imperative 
enactment  of  s.  88  of  11  &  12  Vict.  c.  63, 
which  certainly  "required"  both  the  special 
and  general  district  rates  to  be  based  on  the 
poor-rate  of  the  parish.  The  25  &  26  Vict. 
c.  103,  s.  28,  only  makes  the  valuation  list 
the  basis  of  all  rates  which  are  "required" 
by  law  to  be  based  on  the  poor-rate;  the 
option  of  the  local  board  is  not  repealed,  and 
it  cannot  be  said  that  these  general  rates  are 
" required"  to  be  based  on  the  poor-rate.  It 
may  possibly  be  cause  of  regret  that  the 
legislature  has  not  thought  proper  to  include 
these  rates,  but  the  enactment  is  certainly 
not  wide  enough  to  include  them ;  for  as  long 
as  the  local  board  may  at  their  option  either 
adopt  the  poor-rate  valuation  as  the  basis  of 
their  rates,  or  use  a  valuation  of  their  own, 
it  cannot  be  said  that  their  rates  are  "re- 
quired" to  be  based  on  the  poor-rate.  There- 
fore I  am  clearly  of  opinion  that,  as  to  this 
ground  of  appeal,  tho  rates  are  valid.  (3) 

IIannen  and  Hates,  JJ.,  concurred. 

Judgment  for  the  respondents. 

Attorneys  for  appellants :  67mm  &  Crossmun, 
for  Newton,  Bcbinson,  &  Brown,  York. 

Attorneys  for  respondents :  Edtmrds,  Lay' 
ton,  &  Jaques. 

(2)  The  Union  Assessment  Committee  Act,  1862 
(25  &  26  Vict.  c.  103),  s.  28  :— "In  every  parish 
where  a  valuation  list  under  this  act  lias  been 
approved  and  delivered  to  tho  oversc-ers,  no  rate 
for  the  relief  of  the  poor,  or  other  rate  wliich  is  by 
law  required  to  be  bused  upon  the  poor-mtc,  shall 
be  of  any  force,  unless  the  nereditaments  included 
in  such  rate  ...  be  rated  according  to  the  annual 
rateable  value  thereof  appearing  in  the  valuation 
list  in  force  in  the  parish,    &c. 

(3)  There  were  other  points  raised  as  to  the 
rating  of  the  railway,  as  to  vchv^h  tV\<a^  'y^a  "^^^ 
contest  on  the  law. 
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Nuieances  Removal  Act.  18G3  (26  &  27  Vict 
c.  117),  88.  2,  3— Garcfises  deposited  in  any 
*•  place  "  for  the  purpose  of  being  prepared  for 
Sale  as  Food  of  Man. 

By  the  Nuisances  Removal  Act,  1863,  «.  2,  tlie 
inspector  of  nuisances  may  at  all  reasonable 
times  inspect  "  any  animal^  carcoM,  <fec.,  eocposed 
for  sale,  or  deposited  in  any  place  for  the  pur- 
pose of  sale,  or  of  preparation  for  sale,  and  in- 
tended for  the  food  of  inan,"  and  if  it  apjtear  to 
a  justice  thai  It  is  unfit  for  food,  he  may  order 
it  to  he  destroyed ;  and  the  person  in  whose  pos- 
session or  on  whose  premises  the  carcase  vms 
found,  is  liable  to  a  fine  of  lOL,  or  to  he  im- 
prisoned for  a  term  not  exceediny  three  months, 
at  the  discretion  of  the  justice ;  by  s,  3,  if  any 
person  prevent  the  inspector  **from  entering  any 
slaughter-house,  shop,  building,  market,  or  other 
jilace,**  where  such  carcase,  &c,,  is  kept  for  sale 
or  jftreparation  for  sale,  he  is  liable  to  a  penalty 
ofbL 

Two  carcases  of  cows,  unfit  for  food,  were 
found  in  a  yard  at  the  back  of  a  butcher^s  house, 
there  being  a  slavghter-fionse  on  one  side  of  the 
yard : — 

Held,  that  the  yard  ujos  a  place  within  the 
meaning  of  the  Act, 

Cask  stated  under  20  &  2L  Vict.  c.  43,  by 
Justices  of  Derby. 

An  information  was  laid  against  the  ap- 
pellant by  the  respondent,  the  inspector  of 
nuisances  of  the  Local  Board  of  Health  of 
Derby,  under  26  &  27  Vict.  c.  117,  charging 
that  he,  the  appellant,  on,  &c.,  at,  &c.,  had  in 
liis  possession  on  his  premises  there  the  car- 
cases of  two  cows,  which  were  then  depasited 
there  for  the  purpose  of  preparation  for  sale, 
and  were  then  and  there  intended  for  the 
food  of  man,  and  which  said  carcases  being 
then  and  there  inspect<.;d  and  examined  by 
the  respondent,  and  appearing  to  him  to  be 
unfit  for  the  food  of  man,  were  then  and  there 
seized  by  him  and  carried  before  justices,  by 
whom  the  same  were  ordered  to  be  destroyed 
and  disposed  of,  so  as  to  prevent  their  being 
used  for  such  food. 

On  the  hearing  of  the  information  it  was 
j)roved  that  the  appellant  was  a  butcher 
carrying  on  a  considerable  business  at  his 
shop  near  the  centre  of  the  town  of  Derby, 
but  residing  at  and  occupying  a  house  and 
some  land  on  the  outskirts,  and  nearly  a  mile 
distant  from  liis  shop.  One  of  the  buildings 
adjoining  and  within  the  curtilage  or  yard  of 
his  dwelling-house  was  a  slaughter-house,  in 
which  he  was  accustomed  to  slaughter,  dress, 
and  prepare  for  sale  the  cattle  and  meat 
required  by  him  in  his  business  of  a  butcher ; 
on  the  same  premises,  and  at  a  distance  from 
iiny  bnjlding^  and  also  within  the  curtilage  of 


the  house,  there  was  a  large  copper  or  boiler 
in  the  open  air,  wherein  it  was  alleged  that 
the  appellant  was  in  the  habit  of  boiling 
refuse  meat  for  feeding  his  pigs.  Evidence 
was  given  that  there  were  pigsties  on  the 
premises,  but  it  did  not  appear  whether  any 
pigs  were  kept  there  or  not.  One  of  the  wit- 
nesses for  the  prosecution  admitted  that  he 
had  once  or  twice  seen  the  copper  in  use  for 
boiling  meat  apparently  for  the  purpose  of 
feeding  pigs ;  ana  one  of  the  appellant's  wit- 
nesses stated  that  he  also  had  once  seen  the 
copper  in  use  for  a  similar  purpose. 

It  was  proved  that  one  of  the  carcases 
referred  to  in  the  information  was  brought 
into  the  appellant's  yard  at  about  half-past 
six  o'clock  in  the  morning,  in  a  cart  driven 
by  a  servant  of  the  appellant,  and  neatly 
covered  up  with  straw,  so  as  not  to  be  seen ; 
that  the  other  carcase  was  brought  into  the 
same  yard  in  like  manner  in  another  cart, 
being  also  neatly  covered  with  straw,  imme- 
diately afterwards.  The  appellant's  servant 
who  orove  the  last  cart,  being  watched  by 
the  police,  took  a  circuitous  route,  but  even- 
tually drove  the  cart  into  the  appellant's 
yard.  The  animals  were  dead  when  taken 
into  the  appellant's  yard,  and  had  apparently 
been  slaughtered  witliin  a  few  hours,  the 
flesh  being  warm.  Both  cows  had  suffered 
from  pleuro- pneumonia,  and  were  in  such  a 
state  as  to  be  unfit  for  human  food,  althougli 
fit  for  feeding  pigs.  The  carcases  remained 
there  watched  by  the  police,  who  had  followed 
the  first  cart  into  the  yard,  until  the  arrival  of 
the  inspector  of  nuisances,  who  found  the  car- 
cases (unskinned)  lying  on  the  groimd  in  the 
appellant's  yard,  within  a  very  Siort  distance 
from  the  large  copper  or  boiler  before  men- 
tioned, and  at  a  somewhat  greater  distance 
from  the  slaughter-house  or  other  buildings. 

Uix)n  these  facts  it  was  contended  for  the 
appellant,  that  the  olience  contemplated  by 
26  &  27  Vict.  c.  117,  s.  2  (1),  and  with  which 


(1)  26  &  27  Vict.  c.  117,  after  reciting  that  the 
provisions  of  the  Nuisances  Removal  Act,  1855 
(18  &  19  Vict.  c.  121),  witli  regard  to  the  inspec- 
tion and  seizure  of  diseased  aud  uuwholesoine 
meat,  are  defective,  and  tliat  more  effectual  provi- 
sions should  be  substituted,  by  s.  1  jcpcals  s.  26 
of  the  recited  act. 

S.  2 : — "  Tlie  medical  officer  of  h(  alth  or  inspector 
of  nuisances  may,  at  all  reasonable  times,  inspect 
and  examiue  any  animal,  carcase,  meat,  poultry, 
game,  liesli,  fruit,  vegetables,  corn,  bread,  or  flour, 
exjxiBcd  for  sale,  or  deposited  in  any  place  for  the 
purpose  of  sale  or  of  preparation  for  sale,  and  in- 
tended for  the  food  of  man,  the  proof  that  the 
same  was  not  exposed  or  depositea  for  such  pur- 
pose or  purposes,  or  was  not  intended  for  the  ftxKl 
of  man,  resting  with  the  pai'ty  charged ;  and  in 
case  any  such  animal,  carouse,  &c.,  appear  to  him. 
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the  appellant  was  charged,  consisted,  not  in 
the  mere  possession  of  diseased  meat,  but  in 
having  the  same  deposited  in  a  place,  such  as 
a  slaughter-house  or  building,  where  it  could 
l»e  conveniently  prepared  for  sale  as  hunum 
food.  In  support  of  this  view  s.  3  was  re- 
furred  to,  and  it  was  contended  that  the  word 
"  place"  in  8.  2  was  used  in  Uie  same  sense  as 
in  a.  3,  and  hence  that  the  place  where  the 
carcases  were  found  and  seized  by  the  in- 
spector not  being  ojusdem  generis  with 
slaughter-house,  shop,  building,  or  market, 
the  cose  against  the  appellant  failed. 

The  justices  overruled  this  objection,  and 
cvmvicted  the  appellant,  and  ordered  him  to 
be  imprisoned  for  one  calendar  month. 

If  the  Court  should  be  of  opinion  that  the 
plac«  where  the  carcases  were  found  is  a  place 
where  the  inspector  of  nuisances  is  entitled 
umler  26  <&  27  Vict.  c.  117,  s.  2,  to  inspect 
and   seize  carcases  deposited  for   sale    for 

to  Ins  diacoaed,  or  unsound,  or  unwholesoino,  or 
unfit  for  the  food  of  man,  it  shall  bu  lawful  for 
*ufii  officiT  or  ius$])ector  to  eeize  and  cnrry  away 
tiie  same,  in  order  to  have  the  same  dealt  witli  by 
a  judtiee ;  and  if  it  shall  ap])ear  to  tho  justice  that 
any  such  aiiimal,  or  any  of  tho  saiil  articles,  is 
ditftiosed  or  uusound,  or  unwhi»U'SOinc.  or  uutit  for 
the  food  of  man,  ho  shall  order  the  same  to  be 
<k-stroycd,  or  so  disposed  of  n»  to  prevent  such 
animal  or  articles  from  being  exposed  for  sale  or 
wed  for  such  fixxl ;  and  the  person  to  whom  such 
unimal,  carcase,  &c.,  belongs  or  did  belong  at  the 
Ume  of  sale,  or  ex(>osure  for  sale,  or  in  wliot»c 
potfeasion  or  on    whose  premises   the  same   is 
found,  shall,  upon  conviction,  he  liable  to  a  pe- 
nalty not  exceeding 20/.  for  every  animal,  &c.,  or 
at  Uie  discretion  of  the  justice,  without  tue  inflic- 
tioQ  of  a  fine,  to  imprisonmcut  for  a  term   not 
iiiorR  than  three  months.** 

8.  3  : — "In  case  any  person  sliall  in  any  manner 
prevent  anch  medical  officer  of  health  or  insjwctor 
of  niusances  from  entering  any  blaugh tor-house, 
i>lH)p,  building,  market,  or  other  place  where  such 
aiiimal,  carcase,  &c.,  is  kept  for  the  purpoMo  of 
Mile  or  of  preparation  for  sale  .  .  .  such  (x'rsou 
tfUftll  be  ILablo  to  a  penalty  not  exceeding  5>l" 


human  food,  then  the  conviction  was  to  stand, 
otherwise  to  bo  quashed.         , 

l^mnranccy  for  the  appellant,  urged  the 
argument  used  before  tho  justices. 

C'ayt,  for  tho  resiwndent,  was  not  heard. 

Lush,  J.  I  am  of  opinion  that  this  yard 
was  "  a  i)lace "  within  s.  2  of  26  &  27  Vict, 
c.  117.  The  eufk'tmeilt  in  this  section  is 
sulistituted  for  s.  2G  of  the  former  act  (18  *& 
19  Vict  c,  121),  which  authorized  the  in- 
spector to  insi)ect  any  carciise,  cJfcc,  exposed 
for  sale,  or  in  the  course  of  or  on  its  way  to 
slaughtering,  dressing,  or  preparation  for 
sale ;  and  that  being  found  a  defective  enact- 
ment, the  substituted  section  gives  tho  power 
to  ins])ect  any  "  animal,  carcase,  (&c.,  exposed 
for  sale,  or  deposited  in  any  plact  for  the  pur- 
pose of  sale  or  preparation  for  sale*'  as  food 
for  man;  and  if  the  carcase  be  seized  and 
found  unfit  for  the  food  of  man,  the  jierson  in 
whose  povssession,  or  on  whose  premises  it 
was  found,  is  subject  to  penalties  or  imprison- 
ment. It  is  said  that  the  wide  language  of 
8.  2  must  be  limited  by  the  language  of  s.  8, 
which  subjects  to  a  ixjnalty  any  person  who 
prevents  the  offic^T  "  from  entering  any 
slaughter-house,  shop,  building,  market,  or 
other  place,"  where  such  animal,  <&c.,  is. 
But  I  tnink  "  place,"  even  in  s.  8,  is  not  con- 
fined to  places  ejusdem  generis  with  those 
mentioned,  but  that  it  was  intended  to  in- 
clude every  species  of  premises  where  animals 
or  carcases,  Ac,  might  Ix)  kept  for  sale  or 
preparation  for  sale  as  food  for  man;  and, 
therefore,  I  think  that  there  is  nothing  quali- 
fying the  generality  of  the  term  "  place,"  and 
that  the  yard  was  within  the  term :  and  the 
conviction  must  he  affirmed. 

Hannen  and  Hayes,  JJ.,  concurred. 

Conviction  affirmed. 

Attorney  for  appellant :  Jirnnuih  Briggs, 
Attorneys  for  ru.six)udeut :  Dubois  ifc  Miiy- 
nard. 


Ja/i.  20, )    Palmers  Shipbuilding  and  Iron  Company,  Appellants; 
lbG9.    \  Chaytob,  Kespondent.    [1  Q.  B.  209.] 


FRctory  Acts  Extension  Act  1807  (30  &  31  Vict, 
c.  103),  8. 3.  subs.  5, 7—'*  Fuctory  "— "  Making 
of  an  Article." 

By  30  A  31  Vict,  c,  103,  «.  3,  ''/tictory  " 
*^*'iU  main  ...  5,  **aiiy  pninisfs  iu  which 
•/•am,  vxtltr,  or  oilier  mcchanicil  jwwcr  is  usv.d 
J"r  moving  machinery  employed  .  .  .  (/>)  in  the 
winu/aclure  of  any  article  of  taetal  not  hviug 
tinichiHcry" 

A  company  carried  on  wry  large  works, 
^»mpriiing  the  business  of  hlost  furnaces,  iron 
Idling  inUlSg  engine  huUdiny,  and  itvn  ship' 


huildiitg,  in  all  its  hr.tnch's.  The  whole  of  the 
sf'ucral  bniucht's  communicated,  and  were  opt  n 
frmn  one  end  to  the  other,  and  were  within  one 
common  boundary,  A  boy  itfus  (mployed  as  a 
riuct-buy,  and  in  the  dejtirtment  where  he 
worked  steam  machinery  was  in  use  fur  cutting 
and.  shiping  iron  plates,  and  rivets  were  lieated 
thi^re ;  both  the  plates  and  rivets  were  used  in 
the  manufacture  of  a  ship.  The  comjtany 
having  been  convicted  of  having  employed  the 
boy  in  a  ** factory"  beyond  the  statutable 
number  of  hours : — 
Held,  thai  iht  <^'|xirtHiCKt  iu  xolvlcK  iV  Vi\j 
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wa»  employed  was  a  ^^fadory*'  within  the 
above  definition i  and  that  the  conviction  was 
therefore  right. 

Semble,  that  a  ship  is  not  '*  an  article  "  within 
the  meaning  of  s.  S,  subs.  7,  whicJi  defines 
*^  factory  "  as  "  any  premises  in  which  fifty  or 
more  persons  are  employed  in  any  manufac- 
turing jyrocess"  "  manufacturing  process  "  being 
defined  as  *Uiny  manmal  la^pur  incidental  to 
the  making  of  any  article  or  part  qf  an  article," 

Cabb  stated  by  JusticeB  of  the  county  of 
Durham  under  20  &  21  Vict.  c.  43. 

The  respondent,  a  sub-inspector  of  factories, 
laid  an  information  against  the  appellants, 
alleging  that  the  appellants'  company  had 
oflfend©!  against  7  Vict.  c.  15,  "An  Act  to 
amend  the  laws  relating  to  labour  in  fac- 
tories," as  amended  by  13  &  14  Vict.  c.  54, 
"An  Act  to  amend  the  Acts  relating  to 
labour  in  factories,"  by  16  &  17  Vict.  c.  104, 
"  An  Act  further  to  regulate  the  employment 
of  children  in  factories,"  and  30  &  81  Vict. 
c.  103,  "The  Factory  Acts  Extension  Act, 
1867,"  forasmuch  as  they,  on  the  8th  of  April, 
1868,  at  the  parish  of  Jarrow,  being  then  and 
there  the  occupiers  of  a  certain  shipbuilding 
factory,  the  same  being  a  factory  within  the 
true  intent  and  meaning  of  the  said  acts,  did 
employ  in  their  said  factory  a  certain  child 
Tmder  the  age  of  eleven  years,  to  wit.  Smith 
Kennedy,  for  more  than  six  and  a  hfdf  hours 
per  dav. 

At  the  hearing  the  appellants  admitted  the 
age  and  employment  of  the  child  Smith 
Kennedy,  as  alleged  in  the  information,  and 
that,  if  the  justices  held  their  works  to  be  a 
factory  within  the  meam'ng  of  the  statutes 
(which  they,  the  appellants,  denied),  then 
tliat  they  ought  to  bo  convicted. 

The  company  carry  on  very  large  works, 
all  situate  in  the  parish  of  Jarrow,  and  com- 
prising the  business  of  blast  furnaces,  iron 
rolling  mills,  en^e  building,  and  iron  ship- 
building, in  all  its  branches.  The  whole  of 
the  several  branches  communicate,  and  are 
open  from  one  end  to  the  other,  and  are  con- 
lined  within  one  common  boundary.  Steam 
machinery  is  used  for  the  purposes  of  the 
company,  and  in  each  department  more  than 
fifty  persons  are  employed.  Smith  Kennedy, 
the  child  in  question,  was  employed  as  a 
rivet-boy,  and  in  the  department  where  he 
worked  steam  machinery  was  in  use  for 
cutting  and  shaping  iron  plates,  and  rivets 
were  heated  there.  The  manufactory  of 
machinery  does  not  go  on  there,  but  the 
manufacture  of  a  ship  does.  Both  the  plates 
and  rivets  were  used  therein.  Although  the 
works  consisted  of  various  departments, 
which  might  of  course  have  been  carried  on 
separately,  they  did  in  feet  form  one  trade 
establishment  of  the  same  company.  Distinct 
managers  are  employed;  separate  accounts 
are  kept;  and  the  wages  are  psdd  separately 
in  eacn  department,  and  each  department 
debits  and  credits  the  other  with  work  done. 


These  accounts  are  afterwards  brought  into 
one  statement,  and  one  dividend  is  payable 
in  respect  of  the  whole  of  the  works.  The 
several  departments  could  be  divided  by 
doors,  but  are  not.  The  appellants  use  iron 
not  manufactured  by  themselves,  and  they 
sell  iron  from  their  famace  and  from  their 
rolling  mills;  other  portions  of  the  iron 
manufactured  by  them  go  into  the  ships 
built  by  them  on  the  xnremises  in  question. 
Both  cast  and  wrought  iron  is  used  in  these 
ships,  but  the  castings  are  not  done  in  the 
shipbuilding  department. 

It  was  contended  for  the  appellants  that 
their  works  in  question  are  not  a  fectory 
within  the  statutes,  particularly  80  &  31  Vict, 
c  103,  upon  the  ground  that  a  ship  was  not 
an  "artacle"  within  their  meaning.  It  was 
said  that  the  statutes  were  not  intended  to 
apply  to  iron  shipbuilding  yards  which  are 
open  to  the  air,  and  where  such  a  large  and 
bulky  thing  as  a  ship  is  manuforctured,  but 
to  the  production  of  small  articles  in  confined 
factories. 

The  justices  found  that  the  appellants' 
premises  are  a  factory  and  one  trade  estab- 
lishment within  the  statutes,  and  also  that 
articles  of  metal  have  been  made  there  by 
steam  power;  and  they  convicted  the  ap- 
pellants in  a  penalty  of  20s.  and  posts. 

If  the  Court  should  be  of  opinion  that  the 
appellants'  premises  in  question  are  not  a 
factory  within-  the  meaning  of  the  statutes, 
then  the  conviction  was  to  be  quashed  or  the 
information  dismissed;  but  if  the  Court 
should  be  of  opinion  that  the  conviction  was 
right  in  point  of  law,  then  the  same  should 
stand. 


MeUish,  Q,C. 
appellants.    It 
department  in 
was  part  of  the 
ashipisnotan 
of  30  &  31  Vict 


(Beresford  with  him),  for  the 
IS  expressly  found  that  the 
which  the  boy  was  employed 
process  of  shipbuilding;  but 
"  article  "  within  the  meaning 
.  c.  103,  s.  3(1),  and  therefore 


(1)  30  &  31  Vict.  c.  103.  8.  3 :— "  For  the  pur- 
poses of  this  act  the  following  words  shall  in  this 
act  and  in  the  acts  incorporated  herewith,  here- 
inafter included  under  the  expression  *  this  Act,* 
have  the  meanings  hereby  applied  to  them,  unless 
there  is  something  in  the  context  inconsistent 
with  such  meanings;  that  is  to  say,  'Factory' 
shall  mean  as  follows: — 1.  Any  blast  furnace  or 
other  furnace  or  premises  in  or  on  which  the 
process  of  smelting  or  otherwise  obtaining  any 
metal  from  the  ores  is  carried  on  (which  furnace 
or  premises  are  hereinafter  referred  to  as  a  blast 
furnace).  2.  Any  copper  milL  3.  Any  mill, 
forge,  or  other  premises  in  or  on  which  any  pro- 
cess is  carried  on  for  converting  iron  into  malleable 
iron,  steel,  or  tin  plate,  or  for  otherwise  making  or 
converting  steel  (which  mills,  forges,  and  other 
premises  ore  hereinafter  referred  to  as  irou  mOls). 

4.  Iron  foundries,  copper  foundries,  brass  foundries, 
and  premises  or  places  in  which  the  process  of 
founding  or  casting    any  metal  is  carried  on. 

5.  Any  premises  in  which  steam,  water,  or  other 
mechanical  power  is  used  for  moving  machinery 
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the  department  in  which  the  boy  was  em- 
nkyred  is  not  a  "  factory"  within  any  of  the 
definitions  giyen  by  this  section. 

-Sir  M.  F.  CoUier,  J.  O,  {Sir  J,  D.  Cderidge, 
S,  G^  and  Archibald  with  him),  for  the  re- 
spondent. A  ship  is  an  ajrticle;  if  not,  what  is 
it?  and  therefore  the  case  comes  within  s.  3, 
sabs.?.  Bat  it  is  not  necessary  to  argue 
that,  because  in  the  department  in  which  the 
boy  was  employed  iron  plates  were  cut  and 
shaped,  and  that  is  clearly  the  manufacture 

ii  employed,  (a)  In  the  xnanufiEustiire  of  ma- 
chinery, (b)  In  the  mannfiactnre  of  any  article 
of  metel  not  being  machinery,  (o)  In  the  manu- 
&etare  of  lndia-nu>ber  or  gutta-percha,  or  articloB 
made  wholly  or  partly  of  india-rubber  or  gutta- 
percha. 6.  Any  premiees  in  which  any  of  ihe 
foUowing  manumcturea  or  processes  are  carried 
on:  namely,  (a)  paper  manufacture;  (b)  glass 
manofaoture ;  (o)  tol^oco  manufacture ;  (d)  letter- 
pras  printing;  (e)  book-binding.  7.  Any  pre- 
misea,  whether  adjoining  or  separate,  in  the  same 
oocopatioQ,  sitoate  in  the  same  city,  town,  parish, 
or  plaoe.  azid  constituting  one  trade  establishment 
in  or  within  the  precincts  of  which  fifty  or  more 
penoDs  are  employed  in  any  manufacturing  pro- 
etm;  and  eyery  part  of  a  fieustory  shall  be  deemed 
to  be  a  &ciorv,  except  such  part,  if  any,  as  is 
lued  esclnsiTefy  as  a  dwelling :  *  Manufacturing 
pooesi '  ahall  mean  any  maniial  labour  exercised 
Dj  way  of  trade,  or  for  purposes  of  gain,  in  or 
iaddental  to  the  making  of  any  article  or  part  of 
•a  article,  or  in  or  incidental  to  the  altering, 
nniring;  omainenting,  finishing,  or  otherwise 
•aptiii^  for  Bale  any  article." 


of  "an  article  of  metal'*  within  s.  8,  subs. 
5.(b) 

Bey-esford,  in  reply.  What  the  justices  in- 
tended to  reserve  for  the  CJourt  was,  whether 
shipbuilding  premises  w^  a  "  fEustory." 

CooKBUBN,  C.J.  I  cannot  bring  myself  to 
think  that  such  a  process  as  the  making,  or 
rather  building,  of  a  Ahip  was  intended  by 
such  a  definition  of  **  manufacturing  process" 
as  is  given  in  suha  7,  viz.,  "any  manual 
labour  incidental  to  the  making  of  any  article 
or  part  of  an  article."  "  Article "  cannot 
surely  be  meant  to  apply  to  a  ship;  and  I 
should*  hesitate  very  much  before  I  could 
hold  that  a  boy  was  employed  in  a  "fjEwtory" 
merely  because  he  was  employed  in  some 
department  of  shipbuilding.  But  an  iron 
plate  is  an  article  of  metal,  and  not  the  less 
so  that  it  is  used  in  shipbuilding,  and  the 
shaping  of  the  plate  is  part  of  the  manufac- 
ture. The  department,  therefore,  in  which 
the  boy  was  employed  comes  within  tho 
definition  of  "factory*'  given  in  subs.  5  (b), 
and  tliis  conviction  was  ^erefore  right. 

Hates,  J.,  concurred. 

Judgment  for  the  retpondent. 

Attorneys  for  appellants:  Slium  &  Cross- 
man. 

Attorneys  for  respondent :  The  Solicitors  to 
the  'Treasury, 


Jan 
1809, 
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Thb  Quxen  v.  Masteb  and  Othiebs,  Justioss  ov  Glougsstxbshibb. 

[4  Q.  B.  286.] 


Btnkntpt — Order  of  Discharge — ^Process — Over 
seer  of  Poor — ^Poor-law  Auditor,  Proceedings 
by,  against  Overseers — 4  &  5  Wm.  4,  c.  7t>,  s. 
99—7  ft  8  Yiot.  c.  101,  s.  32. 

-By  7  4r  8  Vict.  c.  101,  s.  32,  the  poorAaw 
QMditor  is  to  certify  on  every  account  audited  by 
im  any  money  found  to  be  due  from  any  person, 
nd  such  person  shall  pay  ovei"  such  money  to 
tie  treasurer  of  the  union  within  seven  days, 
ndtf  ii  be  not  so  paid,  the  auditor  is  to  pro- 
cted  to  enforce  the  payment  qf  the  money,  which 
it  to  be  recoverable  in  the  same  manner  as 
ftituiltits  may  be  recovered  under  4  <fe  5  Wm.  4, 
c-  76.  By  s.  99  qf  that  act,  all  penalties  in- 
fiict^  by  the  act  for  any  offence  against  the  same 
<W2,  ufwi  conviction  of  the  offence,  be  levied  by 
distress  and  saie  cf  the  goods  of  the  offender  or 
person  liable  by  warrant  of  justices,  and,  in  de- 
fomlt  qf  sufficient  distress,  the  justices  may  com- 
nU  Ui  offender  to  prison  for  any  time  not 
fteeedinf  three  months  unless  the  penalties  be 


An  auditor  on  the  14th  of  April  certified  a 
balance  to  be  due  from  the  late  overseer  of  a 
parish,  and  on  the  bth  of  May  laid  an  informal 
tion  against  him  for  the  nonpayment.  At  the 
hearing  on  the  10th  of  May,  the  overseer  proved 
an  order  of  discliarge  dated  the  11th  of  May,  on 
an  adjudication  of  bankruptcy  dated  the  4th  qf 
January,  and  relied  on  it  as  a  bar  to  the  pro- 
ceedings : — 

Held,  tliat  the  balance  was  a  debt  only,  and 
the  mode  given  for  enforcing  it  did  not  make  the 
nonpayment  an  offence;  and  the  debt  being 
proveahle  under  the  bankruptcy,  and  therefore 
barred  by  the  order  of  discharge,  no  proceedings 
could  he  taken  to  enforce  it. 

Quaaro,  whether  the  power  qf  commitment  in 
default  of  sufficient  distress  applies  to  such  a 
case,  or  only  to  things  which  are  expressly  made 
**  offences." 

Rule,  calling  upon  T.  W.  C.  Master  and 
two  other  justices  of  Gloucestershire,  uid 
William  James,  to  shew  cause  why  the  jus- 
tices should  not  issue  a  warrant  to  commit 
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.James  to  priBon  for  &  term  not  exceeding  three 
calendar  monthB. 

The  auditor  of  the  Wilts  und  Glonceatcr- 
shiro  audit  diatrict  certified  in  the  receipt 
and  payment  book  of  the  union  on  the  14th 
of  April,  1868,  a  Glance  of  82/.  to  be  due 
from  William  James,  late  overseer  of  the 
parish  of  Ampney  Cracds  (1) ;  and  the  same 

(1)  7  4  8  Vict.o.  101. 8.32,  after  giving  power  to 
form  districts  aD<l  appoint  Buditont,  "and  every 
auditor  appoiottd  for  Bndi  a  <liatrict  ahull  have 
foil  powers  to  examine,  audit,  allow,  or  disallow  of 
accounts  and  of  iteuis  tlierein  n^lating  to  moDeys 
aisesBed  for,  and  applicable  to,  tbo  relief  of  the 
poor  of  all  tbe  pariubes  and  anioQs  niUiin  his  dis- 
trict, and  to  alt  otiier  monera  applicable  to  such 
relief;  and  such  auilitor  aliall  charge  in  every 
account  audited  by  hini  the  amcHint  of  any  defl- 
cienry  or  losa  incurred  by  tlie  n^ligence  or  mia- 
condnot  of  ony  person  accounting,  or  of  any  sum 
for  which  any  sucli  person  la  accountable,  but  not 
brought  by  him  into  account  against  euoli  person, 
and  shall  certify  on  Ibo  faoe  of  every  occounl 
audited  by  him  any  money,  bnoka.  deeds,  papers, 
goods,  or  chattels  found  by  him  to  be  due  from 
ally  person  .  ,  .  and  the  pcraoii  from  whom  any 
moucy  18  so  certiJied  to  bo  due  sUall  within  seven 
days  pay,  or  cause  to  be  paiil,  such  moocy  to  the 
trraisurer  of  the  guardians  of  the  uoion  or  parish. 
if  there  be  any  such  treasurer;  .  .  .  and  if  any 
Bucli  money,  books,  deeils,  papers,  goods,  or  chat- 
tels bo  not  duly  paid  or  delivered  over,  as  herein- 
before directed,  the  said  ouditiir,  or  any  auditor 
Bubsequently  appointed,  shall  proceed  as  soon  as 
may  be  to  enforce  the  payment  or  ddliverinjf  over 
of  the  sumo :  aud  all  moneys  so  Ci'rtified  to  be  due 
by  such  auditor  shall  be  reooverable  as  so  certiHed 
from  all  or  any  of  the  persona  rauking  or  authoriz- 
ing Iho  illegal  paymeut.  or  otherwise  answerablo 
for  such  moneys,  and  shall  lie  recovered  on  tbo 
applicatioD  of  Boch  autlilor.  or  any  suuli  auditor 
Bubsequently  appointed,  or  by  any  person  for  the 
time  being  entilk-d  or  authorizuil  to  receive  the 
■ame,  in  the  same  manner  as  penalties  and  for- 
feitures may  be  recovered  under  the  provisions  of 
the  said  fhst-recited  act  (4  £  5  Wm.  i,  a,  Tti). 

4  &  5  Wm.  4,  0.  76,  b.  99  :— "  All  penalties  and 
forfeitures  by  tliis  act  infliclod,  or  authorized  to 
beimpoBod,  lor  nnyoffuncoaEBinst  the  same,  sliiJl, 
upon  proof  and  conviction  of  the  offences  respec- 
titely  before  any  two  justiorB  ...!>«  levieii, 
together  with  tlie  cosis  attending  the  itifomintion. 
Bummons,and  conviction,  by  distress  und  Btile  of 
the  goods  and  chiitteU  of  tbe  nffeuder,  or  person 
liabte  or  ordered  to  pay  the  same  resjieetivcly  by 
warrant  under  the  bands  of  the  justices  bL-foro 
whom  the  party  may  have  been  convicted,  or  on 
proof  of  such  conviction  by  a  variant  under  the 
IianitB  of  any  two  justiees  acting  for  tbe  county,  &c. 
,  .  .  but,  if  upon  till-  return  of  such  wurrant.  it 
iJiall  appear  that  no  sulHcicnt  distress  e:iu  be  hnd 
thereupon,  then  it  slinll  l>e  lawful  lor  any  such 
justices  as  aforesaid.  Hs  tlic  case  nniy  br',  und  they 
arc  hereby  autliorize<l  and  required  by  warnuit 
under  tbcir  bands  to  cauto  such  oifi-nder  to  bo 
cvmiuittcd  to  tbe  common  »iiol  or  bouse  of  correc- 
tion of  tbe  cHiiity,  ridln;^.  or  place  where  t)ie 
olfender  shall  bi'  or  rvsiile,  there  to  rcmnin  with- 
out iKtil  or  mainprise  for  any  term  not  exceeding 
tiire<'  calendar  nionllis,  unless  such  penalties  und 
forfeitures,  und  nil  rensimuble  i-hiirges  nltetitiing 
tbe  sumo,  sliall  be  WODOr  pnkl  uml  BUtisQed." 


not  having  been  paid  within  seven  da^,  on 
the  5th  of  May  the  anditor  caused  an  mtbr- 
mation  to  be  laid  against  Jamea.  On  tiie 
hearing  on  the  18th  of  May,  James  proTed 
that  he  had  obtained,  on  the  11th  c^  i/tAj,  on 
order  of  dischai^  from  the  Bristol  court  of 
bankruptcy,  on  an  adjudication  dated  the  ith 
of  January,  1868;  and  he  relied  on  the  order 
OS  a  bar  to  the  proceedings.  The  justices  de- 
clined to  act  without  the  sanction  of  &e 
Court  of  Queen's  Bench,  and  a  rule  was  ob- 
tained calling  on  the  justices  and  Jamee  to 
shew  cause  wliy  the  justices  should  not  iasne 
a  distress  warrant  to  enforce  the  payment  of 
the  S-il.  This  rule  was  made  absolute  on  the 
25th  of  Novemhar  last,  no  cause  being  shewn. 
A  distress  warrant  was  accordingly  issned, 
and  a  return  of  nulla  bona  made  on  the  19th 
of  December.  On  the  11th  of  January,  after 
notice  to  James,  an  application  was  made  to 
justices  to  coniinit  James  to  prison,  and  ho, 
as  before,  relied  on  his  order  of  discharge  in 
liankruptcy  as  a  bar  to  the  proceedings.  The 
justices  again  refused  to  act  without  the 
sanction  of  the  Court  of  Queen's  Bench,  as 
the  former  rule  hod  been  made  absolute  with- 
out argument  TIio  present  rule  was  then 
ohtainml. 

Gmnthain  shewed  canae  on  behalf  of  the 
justices  (the  overseer  did  not  appear).  Tbo 
balance  certified  by  the  auditor  to  bo  duo 
from  the  overseer  to  the  parish  is  a  mere 
debt,  and  the  fiict  that  summary  proceedings 
to  enforce  the  paj-ment  may  be  taken  under 
7  &  8  Vict.  c.  101,  s.  32,  and  4  &  6  Wm.  4, 
c.  76,  s.  99,  does  not  alter  its  character  as  a 
debt;  it  was,  therefore,  pn)veable  under  the 
Imnknipfcy,  and  the  orcier  of  dischorgo  under 
21  &  25  Vict.  c.  134,  s.  101,  birred  it,  and  no 
proceedings  can  be  taken  for  the  nonpayment : 
R^x  T.  3'ueA.T  (6  M.  &  a  SOB).  Jimicrvft  v. 
MilchfU  (Law  Rep.  a  Q.  B.  549j  will  be  relied 
on  by  the  other  side,  but  there  the  process, 
wliich  was  held  to  he  of  a  criminal  nature, 
was  for  the  disobedience  of  an  order  of  jus- 
tices. The  present  Is  simply  the  case  of  the 
nonpayment  of  a  debt  eertitied  to  be  due  by 
a  particular  officer,  the  nonpayment  of  tliat 
is  no  offence  unless  e^tpressly  mode  so ;  the 
balance  due  is  a  mere  civil  debt,  the  proceed- 
ings to  enforce  which  are  barred  by  the  bank- 
rupt laws;  just  as  in  the  case  of  R'-c  v. 
Kt/mmh  (9  B.  &  C.  602),  it  was  held  that  an 
attorney  was  discharged  by  his  certificate  in 
bankruptcy,  when  in  custody  under  an  at- 
tachment for  not  paying  money  pursuant  to  a 
rule  of  court. 

The  CocitT  then  called  upon 

Jilf,  in  siiiiport  of  the  rule.  This  is  not 
like  a  mere  private  debt:  it  is  a  debt  due 
from  a  pnlilic  official  in  respect  of  money 
received  and  not  paid  over  to  the  parish,  utid 
tlio  nonpayment  may  well  bo  treated  as  a 
criminal  offence.  The  language  of  s.  i)2  fully 
l>cnrs  out  this.  The  auditor  is  to  proceed  to 
"  enforce  "  the  payment  in  the  same  wi^'  iis 
penalties  nudcr  1  A  5  Wm.  4,  c.  76,  s.  !B, 
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■  by  distress  on  the  goods  and,  in  de- 
imprisotiDient  of  the  "  offender." 

JOB,  J.  That  is,  because  the  section 
ing  how  penalties  for  offences  under 
thall  be  recovered.  It  is  quite  suffi- 
r  the  purposes  of  s.  3*2  if  the  power  of 
and  sale,  which  in  appropriate  and 
in  the  nature  of  a  civil  remedy,  be 
OM  applicable.  The  commitment  is 
the  nature  of  pnuishment  for  the  of- 

lOBN.CX  There  is  no  such  magic  in 
d  "  ^iforce ;"  it  is  eqnally  applicable 
cing  payment  of  a  debt  by  civil  pro- 
io  criminal  process ;  and  it  may  well 
the  power  to  commit  is  not  imported, 
.payment  by  an  overHeer  of  tlie  balance 
IS  parish  is  Eot  one  of  the  thin^  made 
ce  by  s-  97  of  4  &  5  Wm.4,c.  76;  and 
B.  47,  which  is  practically  repealed  by 
7  &  »  Vict,  c  101,  nor  e.  3'2  itseLf,  ap- 
3  word  offence  to  the  nonpayment  of 
Jice,  but  simply  makes  it  recoverable 
Ities  arc  recoverable  under  the  former 
sd  the  fact  that  the  debt  is  to  be  re- 
in the  same  summary  way  as  penal- 
riot  sufficient  tu  convert  the  nonpay- 
to  an  offence.] 

I.  Tiick'r  (5  M.  &  S.  508)  does  not 
)uch  this  question.  Alt  that  was  de- 
Bte  was  tliat  a  balance  Aa<!  from  an 

■  was  a  debt  proveable  under  the 
rUsj.  lu  B'luco/t  V.  MilchtU  (Law 
J.  B.  549),  it  was  held  that  the  mere 
nent  of  money  towards  the  mainten- 

a  parent  pursnant  to  an  order  of 
was  in  the  nature  of  a  criminal  of- 

LOB,  J.  Tlic  ground  of  that  decision 
*t  the  statute  had  imposed  tlie  duty, 
made  tlie  Ecsiect  to  Bupjwrt  a  parent 

jey  on  Convictions,  5th  cd.  pp.  112, 
.8  said :  "  It  may  be,  ok  a  gcncr^  rule, 
ery  proceeding  before  a  mat-'istnito, 
le  liaM  power  to  couvifl,  iu  contradis- 
i  to  his  j)owcr  of  mnldu^  an  order,  is  a 
I  proceeding,  whether  the  mn^tmtc 
iorizt.-d,  in  tlie  first  instance,  to  direct 
it  of  a  sum  of  money  as  a  penalty,  or 
i  to  adjudge  the  defendant  to  be  im- 
i ;  and  it  must  be  bonie  iu  mind  tliat 
statute  orders,  enioius,  or  proliibits  an 
ay  disobe<lience  is  punishable  at  eom- 
w  by  indictment ;  in  such  cases,  the  ' 
J  of  a  pt'nalty,  to  lie  recovered  by  sum-  I 
mviction,  can  hardly  jjrevi-nt  the  pro- 
in  respet't  of  tlie  offence  from  Ijeing  a  I 
ione."  Ho  here,  if  the  overneer  docs 
'over  the  money,  in  contravention  of 
oto,  he  may  be  indicted.  J 


[MiLLOR,  J.  In  Bancroft  V.  MiicMl  (Law 
Rep.  2  Q.  B.  549),  that  an  indictment  would 
lie  was  said  not  to  be  the  test  whether  the 
act  was  criminal  or  not.] 

The  nonpayment  of  this  money  is  at  least 
in  the  nature  of  a  tort,  and  although  it  might 
be  ground  for  an  action  of  assampsit,  the 
ordcrof  discharge  is  no  bar ;  2  Griffith's  Bank- 
ruptcy, p.  964. 

CooKBURH,  CJ.    This  matter  is  perfectly 
clear.    The  statute  directs  that  the  creditor 
j  shall  proceed  to  enforce  the  payment  of  tho 
,  money,  if  it  be  not  paid  within  seven  da^s 
after  he  has  certified  it  to  be  due,  and  it  is 
mode  recoverable  in  the  same  summary  man- 
ner   as    penalties  are  recovered  under  tho 
earlier  act ;   but  these  provisions  do  not  con- 
vert tho  nonpayment  of  what  is  merely  a  debt 
into  an  offence.     The  summary  proceedings, 
therefore,  against  the  overseer,  can  only  at- 
tach where  there  is  a  debt  existing  \  but  the 
intervening    bankruptcy    extinguished    the 
debt,  and  the  debt  bemg  gone  no  proceedings 
■  could  bo  taken  to  enforce  the  payment. 

I      Mki.i.ob,  'J.     I  am  entirely  of  the  same 
'  opinion.    The  fallacy  of  Sir.  Jelfs  argument 
is  in  not  distinguishing  between  the  debt  and 
the  means  of  enforcing  it,  by  the  same  suni- 
mary  proceedings  as  a  penalty  inflicted  for 
an  offence.     No  doubt  the  power  of  commit- 
ment is  in  the  nature  of  punishment  for  an 
offence ;  but  summary  proasedings  for  enforc- 
I  ing  what  is  merely  a  debt  must  be  in  tho 
I  nature  of  civil,  and  not  criminal,  process. 
.  Here  was  a  debt  due  from  tho  bankrupt 
I  which  he  cannot  pay  by  reason  of  hisbaut- 
I  rnptcy,  and  it  would  be  strange  that  because 
'  the  l)ankrnptcy  intervened,  and  so  made  him 
unable  to  pay,  it  is  to  be  treated  as  a  criminal 
matter. 

IIatbs,  J.  I  quite  agree.  Ilex  v.  Tiirh-r 
(T,  M.  &  8.  508)  really  decides  this  point.  Tho 
tiiiirt  disrcgariled  Mr.  Nolan's  aiKUincnt  that 
this  was  an  indictablu  matter,  and  so  an  of- 
fence in  the  overseer,  and  they  decided  that 
the  balance  in  his  hands  was  debitum  iu 
pncsenti,  although  he  might  only  be  account- 
able in  futuro,  and  consequently  proveablo 
and  dischaiyed  by  the  bankruptcy;  and  it  is 
clear  that,  if  it  be  a  debt,  tlio  nature  of  it 
cannot  bo  altered  simply  by  the  summary 
remedy  given  to  enforce  it. 

Rule  diiiJiiirgr'l. 

Attorneys  in  tho  case:  Peacock  .t  Owldanl, 
fur  Mull  ill!/!,  EUiutt,  &  Co.,  UireiiceiUr, 
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Uarketa  and  Fain  ClBOMa  Aot,  1817  (10  VioL 
o,  14),  a.  13— EipoBing  Oooda  for  Sdle  — 
"  Dwelling  Flooe  or  Bbop." 

By  ».  13  of  the  Markets  and  Fain  Clautn 
Ael,  1847,  after  the  market-place  is  oprned/or 
public  »(«,  every  ptrion,  other  than  a  licensed 
hawker,  who  shail  sell,  or  expose/or  sale,  in  any 
jilaee  vrithin  the  prescribed  limits,  except  in  his 
cwn  dwriling  phtee  or  ehop,  any  articles  in 
respect  of  uthidi  tolls  are  atithorited  to  be  taken 
in  the  market,  is  made  liable  to  a  penalty  not 
exceeding  AOs. 

ISe  appellant  wm  the  tenant  of  a  dwelling 
house  and  shop,  and  a  piece  of  ground  in  front 
of  the  shop,  in  the  town  of  D. ;  there  teat  a 
wooden  ihed  affixed  to  the  house,  and  sujtported 
on  wooden  posts,  which  had  been  erected  over  the 
piece  of  ground  for  eighteen  years ;  and  prcvtoiis 
to  the  erection  of  the  ihed  stone  flags  had  been 
baill  into,  and  formed  part  of,  the  house,  which 
prelected  three  feet  from  the  house,  and  these 
fags  helped  to  support  the  inooden  shed. 

The  appellant,  after  a  market  had  been  opened 
for  the  toum,  e3:posed  potatoes  and  other  vege- 
trdHes  for  side  outside  his  house  and  shop,  upon 
the  piece  of  ground  and  beneath  the  wooden  shed, 
and  was  convicted  by  justices  on  an  ii\fomuxtion 
charging  that  he  had  contravened  the  above 
section.     Oa  a  case  stating  the  above  facts: — 

Held,  by  Gxkbam,  CJ.,  and  Lush  and 
Hayes,  JJ.  {Mellor,  J.,  diisenlingX  thai  the 
facts  shewed  that  the  shed  was  part  if  the 
appellant's  dwelling  place  or  shop,  and  the 
justices  were  wrong  in  convicting  him. 

Casi  stated  under  20  A  21  Vici  c  43,  by 
Jnsticea  of  Loucttshira 

The  appellant  was  charged  upon  an  in- 
formation laid  by  the  respondent,  heing  the 
inspector  of  niuBaiices  to  tne  Local  Board  foi 
the  distriot  of  Bacup :  "  for  that  he,  the  appel- 
lant, within  six  months  then  last  post,  to  wit, 
on  the  21st  of  March,  1868,  at  the  t«wnHhip 
of  Newchurch,  did,  after  a  market  place  had 
been  dulj  opeaed  for  public  use,  and  not 
being  a  licensed  hawker,  nnlawfiilly  eipose 
for  sale  in  a  certain  place,  not  being  hie  own 
dwelling  honae  or  snop,  to  wit,  in  Yorkshire 
Street,  within  the  prescribed  limits  of  the 
Local  Board  for  the  district  of  Bacnp,  certaLa 
articles  for  which  toll  is  authorized  to  be 
taken  in  the  eaid  market — to  wit,  onions, 
oranges,  turnips,  carrots,  potatoes,  and 
cresses." 

The  Local  Government  Act,  1B58  (21  &  22 
Vict  c  98),  was  adopted  in  the  town  of 
Bacup  in  1863,  and  ia  1864:,  the  Local  Board, 
acting  imder  s.  50  (1),  provided  a  market 


<I)  Bj21  & 22  Vict. c  98,  a.  50,  the  local  board 
are  empowered,  inter  alia,  to  provide  a  market 
place,  and  coniitnict  a  market  hoiuo.  .  ,  .  But 


lionae  for  the  purpose  of  holding  markets, 
enA.  the  market  house  was  du!  j  declared  open 

lor  public  use  on  the  17th  of  August,  1867. 

l^e  appellant  is  tenant  of  a  dwelling  house 
and  shop,  and  a  piece  of  ground  in  front  tA 
the  diop,  all  such  premises  being  within  the 
.iistrict  Up  to  the  time  of  the  opening  of 
the  market  nouee,  some  of  the  inhabitants  of 
the  town  had  been  in  the  habit  of  exposing 
Cheir  goods  for  sale  outside  their  dwelling 
houses  and  shops,  either  upon  the  public 
footpaths,  or  upon  ground  attached  to  their 
dwelling  houses  and  shops.  The  occopien 
of  the  bouse  and  shop  now  held  by  the  ap- 
pellant had,  for  upwards  of  forty  years  at 
least  immediately  preceding,  and  up  to  the 
time  of  laying  the  information,  boen  in  the 
habit  of  exposing  for  sale  their  various  goods 
and  commodities  outside  the  dwelling  house 
and  shop,  upon  the  piece  of  ground  which 
was  attached  to  tbe  dwelling  house  and 
shop. 

A  wooden  shed  affixed  to  the  house,  and 
supported  on  wooden  posts,  had  been  erected 
ana  continued  over  the  piece  of  ground  for  a 
period  of. at  least  eighteen  years;  and  pre- 
TiouB  to  tie  erection  of  the  wooden  shed 
there  bad  been  stone  flags  built  into  and 
forming  pMt  of  the  honse,  which  prtgeded 
threefeet  from  the  house ;  the  flags  still  re- 
main beneath,  and  assist  in  supporting  the 
wooden  shed,  and  were  erected  at  the  same 
time  as  the  dwelling  house  and  shop,  which 
is  one  of  the  oldest  buildings  in  the  town, 
and  has  been  erected  upwards  of  100  yeftra. 

On  the  day  named  in  the  information,  the 
appellant  exposed  potatoes  and  other  articles 
mentioned  in  the  information,  for  sale  out- 
side his  dweUing  house  and  shop,  but  upon 
the  piece  of  ground  and  beneath  the  wooden 
atmcture  or  shed.  The  potatoes  were  in 
baskets.  The  other  articles  wore  exposed 
upon  moveable  boards  or  shelves,  and  not  in 
sacks  or  lags ;  and  it  was  proved  that  tie 
articles  and  things  exposed  for  sale  were 
taken  into  the  shop  each  evening. 

It  was  contended  that  the  annual  value  of 
the  appellant's  dwelling  house,  shop,  and 
'  premises  would  be  considerably  Icss^ied,  if 
]  he  were  deprived  of  the  privilege  of  exposing 

his  goods  outside  in  manner  aforesaid. 
I       The  appellant  had  never  consented  to  Miy 
interference  with  his  rights,  powers,  or  pri- 
vileges (if  any)  by  the  local  board. 
I      It  wa.'i  contended,  on  behalf  of  the  appel- 
j  lanti   First.    That  the  exposing  gooda  for 

'  no  market  oi  alaughterbouse  diall  be  establisbdl 
in  puTBoance  of  tUa  sectioa  no  as  to  interfere  with 

I  any  rights,  powara,  or  privileges  of  any  peiwn 
.  ,  .  inthout  his  oooMiDt ;  and  the  proriatoDB  of 
10  Vict.  o.  14,  BO  for  aa  they  relate  to  maActa, 
are  incorpoiatcd. 
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sale  wtm,  uiider  the  circiunslaDces,  a  rights 
pover,  or  priyilege  which  could  not  be  inter- 
fered with  by  the  local  board,  without  the 
consent  of  the  appellant.  Secondly.  That 
the  articles  so  exposed  for  sale  were  not  ar- 
ticles in  respect  of  which  tolls  were  autho- 
riised  to  be  taken  by  the  local  board  in  their 
Barket  Thirdly.  That  the  piece  of  ground 
being  the  property  and  in  the  occupation  of 
the  appellant,  was  within  the  meaning  of  the 
word  "  dweUing  place  "  in  s.  13  of  the  Markets 
and  Fairs  Clauses  Act,  1847  (10  Vict.  c.  14), 
And  therefore  within  the  exception  in  that 
statute.  (1) 

The  jiutices  were  of  opinion :  First.  That 
the  ri^t,  power,  or  privilege  claimed  was 
not  a  right,  power,  or  privilege  within  the 
meaning  of  s.  50  of  the  Local  Government 
Act,  1858.  Secondly.  That  the  articles  ex- 
posed for  sale  (or  some  of  them)  were  articles 
m  respect  of  which  tolls  were  authorized  to 
he  taken  in  the  market.  Thirdly.  That  the 
words  **  dwelling  place  or  shop "  in  s.  13  of 
the  Markets  and  Fairs  Clauses  Act,  1847, 
meant  a  dwelling  place  or  shop  in  the  popu- 
lar sense  of  the  terms ;  and  that  the  appellnnt, 
by  exposing  goods  for  sale  under  the  wooden 
fitmcture,  was  guilty  of  the  offence  charged ; 
and  they  convicted  him  in  a  penalty  of  2s.  6d. 
ufedooBta 

Crompton  ITuiUm,  for  the  appellant.  This 
structure  in  which  the  vegetables  were  ex- 
posed for  sale  by  the  appellant,  was  part  of 
ids  houae  or  shop,  and  therefore  was  within 
the  exception  of  s.  13  of  10  Vict  c.  14.  In 
Ptipe  V  WhaUnf{!o  B.  &  S.  303;  34  L.  J. 
(ILC.)  76),  the  structure  was  really  no  more 
than  a  moveable  stall ;  here  the  shed  is  fixed 
to  the  house  on  the  appellant's  own  land. 
[He  alflo  contended  tliat  the  appellant  was 
exercising  a  right  within  the  meaning  of  the 
proviso  in  s.  50  of  the  21  &  22  Vict.  c.  98, 
citing  Ellis  v.  Mayor  <f  Bridgiwiih  (15  C.  B. 
rS'JS.)  62;  32  L.  J.  (C.P.)  273),  and  that  it 
aid  not  appear  that  the  goods  were  liable  to 
tdls;  as  to  which  he  referred  to  the  bye- 
laws,  which  were  made  part  of  the  case.] 
Bat  the  Court  called  upon 

Quain,  Q.C.  (J.  Kay  with  him),  for  the 
lespondent,  on  the  first  point.  Poj^  v.  What- 
ky(6B  &  S.  at  5.  813;  34  L.  J.  (M.C.)  at 
p.  80),  shews  that  it  is  a  question  of  &ct  for 
the  justices  whether  or  not  any  particular 

(1)  10  Vict.  o.  14,  8.  13 :—- After  the  market 
pliee  ia  open  for  public  use,  every  person,  other 
thin  a  licensed  hawktr,  who  shall  sell  or  expose 
Cor  nk  in  any  place  within  the  prescribed  limits, 
noppC  in  his  own  dwelling  place  or  shop,  any 
vtiam  in  zespeet  of  which  tolls  are  by  the  special 
>ct  aathorisea  to  be  taken  in  the  market,  shall 
for  every  toch  oflbnce  be  liable  to  a  penalty  not 
eioeeding  iOf." 


structure  is  a  part  of  a  shop,  and  the  Court 
will  not  interfere  unless  it  appear  that  the 
justices  have  proceeded  on  a  wrong  principle. 

[CooKBURN,  C.J.  This  shed  is  merely  an 
accessory  to  the  appellant's  shop.  He  might 
have  built  out  the  walls  of  his  shop  on  his 
land,  instead  of  doing  that  he  has  the  shop 
open  in  front,  and  exposes  the  vegetables  for 
sale  in  the  shed.  The  Market  Act  intended 
to  prevent  the  nuisance  of  stalls  to  be  erected, 
but  did  not  intend  to  prevent  owners  of 
houses  exposing  their  goods  for  sale  in  tho 
front  of  their  houses.  The  magistrates  have, 
in  effect,  said  that  they  considered  themselves 
bound  to  understand  tho  word  "  shop  "  in  its 
narrowest  sense ;  but  it  would  be  a  monstrous 
iigustice  so  to  interpret  it. 

Lush,  J.  The  magistrates  have  put  such 
an  interpretation  on  the  section  as  would 
prevent  a  butcher  from  hanging  meat  outside 
his  shop] 

In  Pope  V.  WUUey  (6  B.  &  S.  at  p.  313 ; 
34  L.  J.  (M.C.)  at  p.  80),  MeUor,  J.,  says  that 
a  "shop"  implies  something  more  than  a 
place  for  selling,  it  means  a  place  for  storing 
also.  Here  the  goods  are  removed  from  the 
shed  inside  the  shop  every  m'ght 

[GocKBUBN,  C.J.  Grooos  are  generally  re- 
moved from  the  front  of  shops  into  the  in- 
terior. A  shop  may  be  used  for  sale  only,  or 
for  both  sale  and  storing.] 

C!ocKBURN,  C.J.  I  think  the  magistrates 
took  too  narrow  a  view  in  holding,  where  a 
shed  like  this  is  used  attached  to  a  man's  own 
house  and  shop,  that  because  it  is  not  actually 
and  strictly  within  the  walls  of  the  house, 
the  man  is  exposing  goods  for  sale  otherwise 
than  in  his  house  or  shop. 

Mellor,  J.  I  must  confess  that  I  cannot 
see  my  way  to  say  the  justices  were  neces- 
sarily wrong.  I  cannot,  as  a  matter  of  fact, 
say  that  the  structure  is  part  of  the  appel- 
lant's house  or  shop. 

Lush,  J.  I  think  I  can  clearly  see  that 
this  shed  was  a  shop  or  jMirt  of  a  shop.  It 
was  for  every  purpose  part  of  his  premises, 
which  he  regularly  occupied  and  us^  for  tho 
purpose  of  nis  business. 

Hates,  J.  Section  13  was  evidently  shaped 
against  itinerant  persons — persons  who  take 
up  their  stand  ana  expose  goods  for  sale  not 
on  their  own  premises,  and  even  these  are 
excepted  if  they  are  licensed  hawkers. 

Jtnlgmcnt  for  the  appellant. 

Attorneys  for  appellant :  N.  C.d:  C.  Milne, 
Attorney  for  respondent :  Charl^  Bamai-d, 
/or  H'hft'ler  <fe  Veane,  lilackhum. 
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The  Qcben,  on  the  Peohbcdtion  of  the  Ovebsebub  of  St.  Mary,  Caediff, 
Respondhntb;  v.  The  Great  Westbkm   Railway  Company,  Apfbu.ant«. 
Q.  B.  32a.] 


Poor-rate  —  ValoBtlon  List  —  Appeal  agaiuBt 
■Second  Bat«—SpcondNotico  of  Objpctinn  re- 
quired under  Union  AesesHmcnt  Comniittr* 
Amendment  Act,  ISW  (27  &  28  Vict.  c.  39), 


Jy  27  A  28  Vict  e.  39, ».  1,  i<  is  enacted  that 
he/are  any  iippenl  shall  be  heard  by  any  sessions 
against  a  poor-rat',  the  appellant  ehall  give 
twtnty-one  dnyt  notice,  iirith  the  grounds,  to  the 
assenmeitt  comTnittee :  provided,  that  no  -peTson 
thalt  be  empoioered  to  appeal  to  uny  seatimis 
against  a  poor-rule  made  in  conformity  with 
the  valuation  list  approtied  by  the  committee, 
unless  he  shall  have  given  the  committee  notice 
iif  (Affection  against  the  list,  and  shall  have 
failed  to  obtain  such  relief  in  the  matter  as  he 
deems  just. 

The  apjiellanU,  having  been  assessed  to  a  poor- 
rate  in  conformity  with  a  valuation  liit,  gave 
tiotiee  to  the  committee  of  their  objection  to  the 
list,  but  the  committee  reused  to  alter  the  litt, 
and  cai  appeal  the  Tate  was  confirmed,  sulg'ect  to 
a  aise.  While  the  ease  was  pending,  a  second 
rote  loas  made  in  conformity  with  the  list  which 
remained  umdlf.red  as  to  the  appellanin,  and 
the  ajipellants  having  gieen  the  twenty-one  days 
notice  of  appeal  against  the  rate  to  the  eom- 
mittee,  applied  to  the ',<iuarter  sessions  to  enter 
the  appeal  against  the  seeond  rate,  without 
having  given  a  fresh  notice  to  the  committee  of 
objection  to  the  list .- — 

Held,  that  a  fresh  notice  of  objection  to  the 
list  teas  a  condition  preeedetiC  to  the  right  to 
enter  the  appeal  against  the  second  rate. 

On  an  application  by  the  appelbnts  to  the 
Glnmorganshiro  quarter  seeaiona,  held  on  the 
31st  of  Becember,  lb67,  to  enter  and  ruBpite 
an  appeal  against  a  poor-rate,  made  by  the 
rcspiindente,  the  overscerB  of  the  parish  of 
St  Mary,  Cardiff,  on  the  19th  of  October, 


The  appellaiitB  then  appealed  against  the 
rate  in  the  Court  of  Quarter  Sessions,  held  on 
the  11th  of  October,  ia67. 

The  only  qnestion  then  being  whether  the 
apiwllaDtB  were  liable  to  be  rated  in  respect 
of  wharfage  rates  or  dues,  the  rate  was  con- 
firmed subject  to  a  case  for  tltc  opinion  of  the 
Court  of  Queen's  Bench  as  to  the  appellants' 
habitity  to  be  so  rated. 

The  respondents  made  another  rale  on  the 
lltth  of  October,  1867,  in  conformity  with  the 
same  valuation  list,  and  the  appellants  hav- 
ing previously  given  twenty-one  days'  notice 
of  intention  to  appeal  to  quarter  sessions,  to 
the  OTorBeers  of  the  parish,  and  to  tlio  aseess- 
ment  committee,  made  application  to  enter 
and  respite  an  appeal  against  the  second  rate 
on  the  ground  that  the  case  granted  on  the 
first  appeal  was  not  yet  disp(»ed  of,  and  that 
the  same  question  was  at  issue. 

It  was  objected  on  the  part  of  the  respon- 
dcnlfi,  and  admitted  by  the  appellants,  that 
the  appellantB  after  the  making  of  the  rate  of 
the  19th  of  October,  1867,  had  not  (so  far  as 
the  rate  appealed  against  was  concerned) 
gone  before  or  failed  to  obtain  relief  from  the 
assessment  committee ;  and  it  wna  contended 
that  a  notice  of  objection  ought  to  have  been 
given  to  the  assessment  committee  against 
the  valuation  list,  an  a  condition  precedent  to 
an  appeal  against  the  last  mentioned  rate. 

The  appellants  contended  that  the  rate 
having  been  made  on  a  valuation  hst  in  which 
the  figures  were  the  same  (so  far  as  they  were 
concerned),  and  which  they  bad  objected  to 
Iwforo  the  assessment  committee  prior  to 
appealing  against  a  former  rate,  it  was  nu- 
necessary  that  they  Rhould  again  give  notice 
of  objection  to  the  valuation  list  and  appear 
before  the  assessment  coromittee. 

If  the  Court  should  be  of  opinion  that  the 
Court  of   Quarter  Seeaiona  ought  to  have 


1867,  the  appUcation  was  refused,  subjet;t  to   I  granted  the  applicatiou.  the  appeal  against 


a  case. 

The  assessment  committee  of  the  Cardiff 
Union  on  the  24th  of  April,  18G5,  duly  ap- 
proved a  Taloation  list  for  the  parish  of  St. 
Mary,  in  which  list  the  appellants  were 
assessed  for  the  East  But«  wharf,  in  their 
occupation,  in  the  rateable  value  of  14'il/. 

The  respondents,  on  the  ISth  of  May,  1867, 
made  a  poor-rate,  and  assessed  the  appellants 
on  the  wharf  according  to  the  valuation  list. 
The  appellants,  on  the  making  of  the  rate, 
having  previously  given  the  proper  notices, 
objected  before  the  assessment  committee, 
who  declined  to  alter  the  amount  at  which 
tlic  appellants  were  asseescd  in  respect  of  the 
wharf. 


the  rate  of  the  19lh  of  October,  1867,  was  to 
be  entered  and  respited. 


(1)  27*28  Vict.  c.  31, 8.  1 ;-"  Before  any  appeal 
sIihII  be  heani  by  any  tiprcini  or  quarter  seiwions 
against  a  poor-rate  made  for  any  pariah  contained 
in  any  anion  to  whieh  the  Union  ABsexEmcut 
Committee  Art,  IHG2,  applies,  the  nppellant  ehall 
givo  twenty-one  daya  notice  in  writrng  previous 
to  the  BjM'ciiil  or  quarter  seBsions  to  which  such 
appeal  id  to  lio  miulo  of  the  intention  to  appeal, 
and  the  eioundB  thereof,  to  the  nsseKsment  com- 
mitlee  of  such  union  :  Provided,  that  after  the  Irt 
of  August  next  no  person  shall  he  empowered  lo 
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notiiv  of  objection  to  the  valuation  list  is  a 
(^•mlition  y>recf"<lont  to  the  ri<rht  to  apjHml 
aj.'siust  every  rate ;  non  constat,  as  the  eoni- 
mittee  may  at  any  time  amend  the  list,  that 
they  have  not  done  so  in  tlie  present  iustancx3 
since  the  appeal  against  the  former  rate,  or 
would  liave  amended  it  if  a  fresh  notice  of 
objection  had  been  given  them. 

J.  W.  Doivrn,  for  the  appellants.  The 
court  of  quarter  sessions  have  confoimded 
t^'o  things  which  are  perfectly  distinct,  the 
valnation  list,  and  the  rate  ma^lo  in  con- 
formity with  it.  Tlio  act  requires  notice  of 
objection  to  be  given  to  the  committee  against 

a|if>eal  to  any  ae^wions  agninM  a  iwor-rate  framed 
meonfiirmity  with  the  valuation  list  approved  of 
by  such  o(»iiiir»ittt»e,  unless  he  shall  have  given  to 
4W*h  oniimiitti*e  notice  of  objection  agaiiiHt  tbe 
Miid  li-t,  and  iiihall  have  failed  to  obtain  such 
Mief  in  the  luatter  as  he  deenia  juat :  and  which 
"hjwti^Hi,  after  n<»tice  given  at  any  time  in  the 
lunitner  prewribed  by  the  said  act  with  resjiect 
WM^pjectiona,  the  oonunittee  shall  hear,  with  full 
pctwer  to  call  for  and  amend  Huch  list,  although 
Uh?  Mtm**  has  been  approvini  of,  atnl  no  «ubHequent 
li*t  IkM  been  trauBniitted  to  tli(  in,  and  if  they 
ttoifuil  the  eaiue  riliall  give  notice  of  8uch  Hniend- 
mtnt  to  the  oversot^rn,  who  shall  ther(;upon  alter 
vlhir  'Murent  rate  accordingly." 


the  valuation  list,  and  not  against  tlie  rato 
made  in  conformity  with  it;  for  the  com- 
mittee have  nothiug  to  do  with  making  tho 
rate.  In  this  cAse  the  ajq>ellants  have  given 
notice  of  objection  to  the  hst  (for  it  is  ex- 
pressly statcfl  in  the  case  to  bo  unaltered), 
and  have  failed  to  obtain  relief,  before  they 
applietl  to  enter  the  apj)eal  against  this  second 
rate  made  in  contbniiity  with  that  list.  It 
would  have  been  idle  to  go  again  bef<jro  tho 
committee;  and,  moreover,  if  the  committee 
wished  to  alter  the  list,  they  had  ample 
o])portunity  given  them  by  tho  twenty-ono 
days'  notice  of  appeal. 

The  Court  (Cockbnrn,  C.J.,  Mellor,  Lush, 
and  Hayes,  J.J.,)  wore  of  opinion  that  a  fresh 
notice  of  objection  against  the  valuation  list 
should  have  been  given  to  tho  assessment 
committee,  l)efore  appealing  to  the  quarter 
sessicms  against  the  second  rate ;  and  that  tho 
sessions  were  therefore  right  in  refusing  to 
enter  and  respite  the  appeal. 

J udfjment  for  the  respondents. 

Attorneys  for  appellants:  Young,  Maphs, 
fk  Co. 

Attorneys  for  respondents :  Canliffe  & 
Bcaanwftt,  for  B.  W,  Williams,  Cardiff, 


AffU  28, 1     The  Qi:een,  on  the  Propectttion  op   the  Guardians  of  Kingston  Union, 
\m%     \        Kbsi  ondbnth  ;  v.  The  Overseers  of  Malden,  Appellants.    [4  Q.  B.  32G.] 


I'amrliial  AssoHsnienta— Union  Assessment  (>)m- 
mitte<*  Act,  1SG2  (,25  &  26  Vict.  c.  10»;,  ss.  14, 
20,25. 

Stw  kotines  completfjy  finished  and  ready  for 
*^'HfMtiion,  but  not  let  or  occapif'd.  at  the  time 
"/  frturuitiy  the  valuation  list  of  a  parish,  are 
''mtHib/c^  hfTeditnrru-nts  urithin  the  mfaning  of 
thr  I'tiion  Assessment  Committee  Act,  1802,  and 
'**i*jht  to  be  inserted  in  the  list, 

Ak  a])poal  to  the  Surrey  quarter  sessions, 
*?  the  overseers  of  Maiden,  against  a  supple- 
mental valuation  list  of  the  rateable  here- 
^litainents  of  the  parish,  which  had  been 
approved  by  the  astjessmcnt  committee,  was 
•li<niissc<l  subject  to  a  case. 

Cbarlea  Blake  ia  one  of  the  inhabitants  of 
tlie  parish  pf  A^ldcn ;  and  before  the  making 
of  thcRupplemental  valuation  list,  he  erected 
^pon  part  of  a  close  of  land  l)elonging  to 
^itu,  and  situate  within  the  parish,  five 
^'*>Q8e8,  which,  together  with  gamen  ground 
eoclofied  thcrewiw  and  for  the  purpose  of 
^jceapation  therewith,  take  up  about  six  acres 
of  toBluid. 

Pomuuit  to  t£5  &  2G  Yici  o.  103,  a,  25,  tho 


apiKillants,  on  the  22nd  of  February,  1868, 
made  a  supplemental  valuation  list  for  the 
parish,  and  returned  such  supplemental  list 
to  the  asses.sment  committee  of  the  Kingston 
Union,  to  which  union  the  parish  lielongs, 
and  in  such  list  no  mention  was  made  of  the 
houses  and  garden  ground,  or  of  either  of 
them.  At  the  time  when  the  supplemental 
valuation  list  w^as  returned  to  the  assessment 
committee  tbe  houses  were  comi)letely  finished 
and  ready  for  occupation,  but  neither  of  them 
had  ever  bc>en  let  or  occupied. 

The  assessment  committee,  upon  the  snj)- 
plemental  valuation  list  l)eing  returned  to 
them,  altered  it  by  inserting  the  five  unoccu- 
pied houses  of  Charles  Blake  (under  a  20), 
and  they  assessed  them  together  with  the 
garden  ground  attached,  at  the  sum  of  425/., 
as  their  rateable  and  net  annual  value,  and 
the  committee  accordingly  thereby  increascnl 
the  rateable  and  net  annual  value  of  the 
parish  by  such  sum,  and  thereby  raised  the 
rateable  value  of  the  parish  from  2444/.  5«. 
to  the  sum  of  28G9/.  f;.s. 

In  the  valuation  lists  for  other  parishes  of 
the  Kingston  Union,  ^'l\eTCi,>N\tb\\i \\\<ik\v.v«- 
ledge  of  the  cominiUco,i\cw  \io\\S!fc^\\5VN^\vifeU 
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erected,  houses,  finished  and  ready  for  occu- 
pation, but  never  having  been  let  or  occupied, 
had  been  included  and  assessed. 

The  appellants,  pursuant  to  the  provisions 
(sections  18, 19)  of  the  said  statute,  duly  ob- 
jected to  the  alteration  in  the  supplemental 
valuation  Ust,  on  the  ground  that  the  five 
houses  ought  not  to  have  been  inserted 
tiiercin,  inasmuch  as  they  were  not  finished 
and  fit  for  occupation;  and  further,  that 
if  thej  were  finished  and  fit  for  occupation, 
they  were  not  in  feet  occupied;  but  the 
assessment  committee  refused  to  allow  the 
appellants'  objection ;  and  they  confirmed  the 
list  as  altered  by  them,  whereupon  the  appel- 
lants appealed  against  the  list  as  so  alteim  to 
•the  quarter  sessions. 

Upon  the  hearing  the  fects  above  stated 
were  admitted ;  and  it  was  also  admitted  that 
assuming  the  respondents  had  a  ri^ht  to 
insert  in  the  supplemental  valuation  list  the 
five  houses,  the  assumed  rental  thereon  re- 
spectively specified  for  the  same,  with  the 
land  belonging  to  each  of  them  respectively, 
was  feir  and  reasonable. 

Two  (questions  were  raised  for  the  decision 
of  the  justices — ^First,  whether  or  not  the 
justices  assembled  had  jurisdiction  to  hear 
the  appeal  (1) ;  secondly,  whether  or  not  the 
five  houses  so  finished  and  r^dy  for  occupa- 
tion, although  not  in  feet  let  or  occupied, 
ought  to  be  inserted  and  assessed  in  the  valu- 
ation list  of  the  parish,  which  were  the  ques- 
tions for  the  opinion  of  the  Court. 

W.  B.  Cooper,  and  Edward  Clarke,  for  the 
appellants.  By  25  &  26  Vict.  c.  103,  ss.  14, 
20,  and  25,  the  power  given  to  the  overseers 
and  the  assessment  committee  is  to  insert  in 
any  valuation  list  or  supplemental  valuation 
Ust  all  "rateable  hereditaments"  in  the 
parish.  "  Rateable  hereditaments  "  must 
mean  rateable  at  the  time  of  making  the  list, 
that  is,  occupied  so  as  to  be  assessable  to  the 
poor-rate.  This  is  clear  from  the  whole 
scheme  of  rating  to  the  poor.  The  origintd 
statute,  43  Eliz.  c.  2,  imposed  the  poor-rate 
as  a  personal  tax,  or  tax  on  persons  in  respect 
of  property,  and  both  property  and  occupier 
must  appear  on  the  rate:  Hex  v.  Aire  and 
Calder  Navigation  Company  ^2  B.  &  C.  713). 
The  6  &  7  Wm.  4,  c.  96,  earned  this  out ;  and 
by  s.  2  the  rate  is  to  be  in  the  form  given  in 
the  schedule,  there  being  a  column  for  the 
name  of  the  occupier.  By  25  &  26  Vict.  c. 
103,  s.  14,  "  the  overseers  of  each  parish  in 
the  union  shall,  within  three  calendar  months 
after  the  appointment  of  the  committee, 
make  a  Ust  of  all  the  rateable  hereditaments 
in  such  parish,  with  the  annual  value  thereof 
respectively,  in  so  much  of  the  form  shewn 
in  the  scliedule  annexed  to  6  &  7  Wm.  4,  c. 
96,  as  is  set  out  in  the  schedule  to  this  act;" 


(1)  The  Court  holding  against  the  appellants  on 
the  other  pomi,  this  point  was  not  argued ;  see 
23  A  26  Vict  c.  103,  8.  32. 


and  the  schedule  gives  a  column  for  the  name 
of  the  occupier.  This  sliews  that  if  the  pro- 
perty be  not  occupied  at  the  time  the  Ust  is 
made  out  it  is  not ''  rateable,"  and  ought  not 
to  be  inserted.  This  is  further  shown  by  & 
25,  under  which  this  supplemental  Ust  was 
made  out ;  for  it  enacts,  that  **  when  and  so 
often  as  any  property  not  included  in  the 
valuation  list  in  force  in  any  pari^  htcomes 
rateable"  &c.,  the  overseers  shall  make  out  a 
supplemental  valuation  Ust.  The  effect  of 
holding  "  rateable  "  to  mean  property  capable 
of  being  rated,  whether  it  be  occupied  or  not, 
is  to  throw  an  xmjust  burthen  on  the  rated 
occupiers:  for  the  quota, or  contribution  of 
the  parish,  under  s.  30,  to  the  common  fund 
of  the  union,  is  to  be  calculated  on  the  cur- 
rent rateable  value  of  the  property  com- 
prised in  the  list,  that  is,  whether  rated  or 
not. 

[Lush,  J.  That  hardship  would  happen  if 
aU  the  houses  in  a  parish  were  ooeupied  at 
the  time  the  valuation  list  was  made,  and 
half  were  to  become  unoccupied  at  the  time 
the  rate  was  made ;  the  occupiers  of  the  re- 
maining half  would  have  to  make  up  the 
quota.] 

When  these  houses  had  come  into  occupa- 
tion they  could  now  be  rated  in  the  next  rate, 
notwithstanding  they  were  not  inserted  in 
the  valuation  Ust,  by  31  &  32  Vict.  c.  122,  s.  38, 
which  is  a  strong  argument  to  shew,  that  until 
occupation  they  ought  not  to  have  been  in- 
serted in  the  list  (2) 

[LU8H,  J.  The  very  point  has  been  decided 
against  the  appellants'  contention  as  to  the 
county  rate  unaer  15  &  16  Vict.  c.  81,  ss.  2, 6, 
where  the  words  are  "  hereditaments  rateable 
to  the  relief  of  the  poor;"  and  it  was  held 
that  houses  not  actually  occupied  at  the  time 
ought  to  be  taken  into  account  by  l^e  com- 
mittee of  justices  in  preparing  the  standard 
for  the  county  rate:  Ifeg,  v.  Hammersmith 
(7  W.  R.  524 ;  33  L.  T.  183) ;  and  this  involved 
the  same  apparent  injustice.] 

In  that  case  the  houses  had  been  occupied 
at  one  time,  and  were  only  accidentaUy  un- 
occupied at  the  time  the  standard  was  made. 

Field,  QC,  and  Thestger,  contr^,  were  not 
heard. 

'  Lush,  J.  We  are  aU  of  opinion  that  this  case 
cannot  be  distinguished  from  the  case  of  ^e^. 
V.  nammersmith  (7  W.  K.  524;  33  L.  T.  183). 
"Rateable"  property  means  property  in  ite 
nature  capable  of  being  rated,  ana  is  not  con- 

(2)  Section  38  of  31  &  32  Vict.  c.  122,  affords  a 
strong  argument  against  the  appellants*  conten- 
tion ;  for  it  enacts :  "  When  any  person  shdl 
occupy  any  new  house,  or  other  building,  in  any 
parisk  .  .  .  which  was  incomplete,  or  not  Jit  for  oo- 
eupation,OT  was  not  entered  as  such  in  the  valuation 
list  in  force  at  the  time,  when  the  current  rate 
was  made,  the  overseers  may  enter  such  house  or 
building,  with  the  name  of  the  occupier  in  the 
rate-bouk,"  &c. ;  in  the  present  case  ihe  houses 
were  fit  for  occupation. 
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xyperij  which  would  be  actually 
i  rate  at  a  time  the  list  is  letnmed. 

no  doubt,  is  that  a  parish  may 
tribute  to  the  common  fond  of  its 
spect  of  proi)erty  which,  not  being 
tne  time  of  the  rate  made  towards 
ution,  cannot  be  rated,  and  does 
mtribnte  towards  the  quota,  and 

sum  is  necessarily  exacted  from 
^upieis  of  the  parish.  The  answer 


to  the  argument  derived  from  this  hardship 
is,  that  the  legislature  has  so  enacted. 

Hakmen  and  Hates,  JJ.,  concurred. 

Judgment  for  the  respondents. 

Attorneys  for  appellants:  B.  &  C,  IT, 
Hodgson, 

Attorney  for  respondents:  Reddish,  for 
Bartrop,  Kingston, 


Nov,  19,  1868.     Baxtsb  v.  Lakglst.    [4  0.  P.  21.] 


rteinment  or  Amtuement — Sunday — 
IS  Beryice— 21  Qeo,  3,  o.  49,  s.  1. 

^eo.  3,  c,  49,  8,  1,  it  is  enacted  that 
room,  or  other  place  which  shall  be 
ttsed  for  public  entertainment  or 

or  for  publicly  debating  on.  any 
isoever  upon  any  part  of  the  Lord^s 

Sund<iy,  and  to  which  persons  shall 
I  by  the  payment  of  mo7iey  or  by 

for  money,  shall  be  deemed  a  dis- 
se  or  place, 

were  held  on  Sunday  evenings  in  a 
'gistered  for  that  purpose  as  a  place 
9  ivoTship,  The  proceedings  at  the 
nsisted  of  the  performance  of  sacred 

the  delivery  of  an  address,  which 
mes  of  a  religious  tendency,  sojne- 
xtl,  but  never  profane.  Admission 
/   of  the  hall  was  gratuitous,  but 

sold  and  money  taken  for  admission 
iats.  The  (jfbject  of  the  persons  who 
eiings  wets  not  pecuniary  gain,  and 
\ly  intended  to  introduce  religious 
ough  not  according  to  any  established 
trm: — 

at  the  proceedings  at  the  meetings 
i  entertainment  or  amusement  within 


8  a  case  stated  for  the  opinion  of 
srithout  pleadings,  and  it  set  out  at 
)  proceedings  at  certain  meetings 
.  Martin's  Hall.  The  substance  of 
lents  contained  in  it  Btifficiently 
>m  the  judgment  of  the  Ck>urt. 
stion  for  the  Court  was  whether  on 
and  which  of  the  occasions  when 
tive  meetings  were  held,  the  room 
Martin's  Hall  was  opened  or  used 
entertainments  or  amusements,  or 
debating  on  any  subject  whateyer, 
ri  of  the  Lord's  Day,  contrary  to 
c  49,  8. 1. 

Q,C,  (Borhfort  Clarke  ViWh  him), 
or  the  plaintiff! 
ndttnt  appeared  in  person. 

Cur,  adff,  vuU,       I 


Not.  19.  The  judgment  of  the  Court 
(Willes  and  Byles,  JJ.)  was  delivered  by 

Btlxs,  J.  This  case  was  argued  at  the 
sitting  of  the  Court  after  last  Trinity  Term, 
before  my  Brother  Willes  and  myself.  Its 
novelty  and  great  and  general  importance 
induced  us  to  take  time  for  deliberation. 

It  is  an  action  brought  to  recover  the  sum 
of  800^.  as  penalties  incurred  by  the  defend- 
ant under  the  Act  21  Geo.  8,  o.  49,  for  having 
opened  a  house  of  public  entertainment  or 
amusement  on  the  Lord's  Day,  to  which  the 
public  were  admitted  on  payment  of  money. 
The  case  depends  on  the  construction  of 
the  act,  which  is  intituled  *'  An  Act  for  pre- 
venting certain  abuses  and  profanations  on 
the  Lord's  Day,  called  Sunday."  The  xecital 
of  the  act  is  as  follows : — *'  Whereas  cer- 
tain houses,  rooms,  or  places  within  the  cities 
of  London  or  Westminster,  or  in  the  neigh- 
bourhood thereof,  have  of  late  frequently  been 
opened  for  public  entertainment  or  amuse- 
ment upon  the  evening  of  the  Lord's  Day, 
commonly  called  Sunday ;  and  at  other  houses, 
rooms,  or  places  within  the  said  cities,  or  the 
neighbourhood  thereof,  under  pretence  of  in- 
quiring into  religious  doctrines  and  explaining 
texts  of  Holy  Scripture,  debates  have  fre- 
quently been  held  on  the  evening  of  the 
Lord's  Day,  concerning  divers  texts  of  Holy 
Scripture,  by  persona  unlearned  and  incom- 
petent to  explain  the  same,  to  the  corruption 
of  good  morals,  and  to  the  great  encourage- 
ment of  irreligion  and  proiancness."  Then 
follows  the  enacting  clause  (s.  1),  upon  which 
the  question  arises :— "  That,  from  and  after 
this  present  act,  any  house,  room,  or  other 
place  which  shall  be  opened  or  used  for  public 
entertaimuent  or  amusement,  or  for  publicly 
debating  on  any  subject  whatsoever,  upon  any 
part  of  the  Lord's  Day,  called  Sunday,  and  to 
which  persons  shall  be  admitted  by  the  pay- 
ment of  ^ouey,  or  by  tickets  sold  for  money, 
shall  be  deemed  a  disorderly  house  or  place, 
and  the  keeper  of  such  house,  room,  or  place 
shall  forfeit  the  sum  of  200^.  for  every  day  that 
such  house,  room,  or  place  ih«X\\)%  o^\i^  ^ 
used  as  aforesaid  on  t\xolioid!tt'D«s»\A  vos^ 
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person  as  will  sue  for  the  same,  and  be  other- 
wise punishable  as  the  law  directs  in  cases  of 
disorderly  houses."  The  only  other  part  of 
the  act  of  parliament  to  which  it  is  necessary 
to  call  attention  is  the  proviso  in  s.  8 :  "  that 
nothing  in  this  act  contained  shall  be  con- 
strued to  extend  to  take  away,  alter,  or  abridge 
any  of  the  liberties  or  immunities  to  which  the 
Protestant  subjects  of  this  kingdom  are  en- 
titled by  an  act  made  in  the  1  Wm.  &  Mary 
(c.  18),  intituled  '  An  Act  for  exempting  their 
Majesties'  Protestant  subjects  dissenting  from 
the  Church  of  England  from  the  penalties  of 
certain  laws.' " 

The  case  states  that  a  number  of  gentlemen, 
in  December,  1866,  formed  an  association, 
calling  itself  an  association  for  the  develop- 
ment of  religious  feeling,  by  the  elevation 
and  instruction  of  all  persons  who  should 
either  join  the  association,  or  attend  at  the 
services  hereafter  described.  The  defendant 
was  president  of  the  association ;  and  he  duly 
registered  a  place  called  St.  Martin's  Hall  as 
the  place  of  meeting  intended  to  be  used  for 
reb'gious  worship  by  the  association »  under 
the  title  of  Recreative  Religionists.  This  de- 
signation was  explained  at  the  Bar  to  refer, 
not  to  recreation  in  its  ordinary  sense,  but  to 
the  creation  of  a  new  form  of  religious  wor- 
ship, by  which  it  was  hoped  to  remedy  the 
alleged'  indiiference  of  the  people  at  large  to 
ordinary  religious  services. 

The  services  in  question,  at  St.  Martin's 
Hall,  were  held  on  Sunday  evenings ;  which 
hall  for  this  purpose  was  registered  as  a  place 
of  religious  worship.  These  servicer  con- 
sisted of  pieces  of  sacred  music,  such  as  the 
Stabat  Mater,  performed  on  the  organ,  ac- 
companied by  other  instruments  and  by  a 
gratuitous  choir ;  but  there  were  some  paid 
singers.  An  address  was  delivered,  always 
instructive,  sometimes  of  a  religious  tendency, 
sometimes  neutral  rather  than  religious,  but 
never  aggressively  irreb'gious,  and  never  pro- 
fane. There  seems  to  have  been  a  desire  to 
introduce  the  singing  of  hymns;  and  to  this 
end  certain  hymns  were  printed  and  circu- 
lated among  the  audience,  but  they  were 
never  sung.  Some  of  the  hymns  could 
scarcely  be  called  devotional  compositions; 
but  among  the  hymns  was  to  be  found  Addi- 
son's metrical  paraphrase  of  the  19th  psalm. 
In  most  of  them  were  expressed  sentiments 
of  adoration  towards  the  Supreme  Being, 
and  in  all  of  them  exhortations  to  moral  duty. 
There  was  no  public  prayer  or  address  to  the 
Deity,  other  than  was  contained  in  the  musiciil 
compositions.  There  was  no  debating  or  dis- 
cussion; nothing  dramatic  or  comic,  or  tend- 
ing to  the  corruption  of  morals,  or  to  the  en- 
couragement of  irreligion  or  profanity. 

Admission  to  the  body  of  the  hall  was 
gratuitous ;  but  tickets  were  sold,  and  money 
taken  for  admission  to  reserved  seats.  The 
object  of  the  promoters  of  the  association 
was  not  pecuniary  gain ;  on  the  contrary,  the 
Bervices  were  carried  on  at  a  pecuniary  loss 


to  themselves,  although  attended  by  con- 
siderable numbers  of  the  public. 

Few  litigants  present  themselves  under 
circumstances  which  entitle  them  to  greater 
respect  The  plaintiff  is  honestly  endeavour- 
ing to  stop  by  this  action  what  he  deems  a 
public  desecration  of  the  Lord's  Day,  and 
only  asks  judgment  for  a  single  i)enalty. 
The  defendant  is  exx)ending  his  time  and 
money,  as  he  conceives,  for  the  public  benefit 
The  plaintiff,  however,  contends  that  the 
registration  of  the  place  of  meeting  as  a  place 
for  religious  worship  was  a  mere  colourable 
attempt  to  evade  the  effect  of  the  statute  21 
Geo.  3,  c.  49.  But  this  is  a  question  of  feet; 
and  we  are  by  the  terms  of  the  special  case  to 
draw  inferences  of  fact :  and  we  think  this  im- 
putation on  the  defendant  is  not  well  founded, 
but  that  the  defendant  honestly  did  intend  to 
introduce  religious  worship,  though  not  ac- 
cording to  any  established  or  usual  form. 

We  have  now  to  determine  whether  the 
S(^rvices  at  St.  Martin's  Hall,  so  registered, 
constituted  a  disorderly  house,  within  the 
true  meaning  of  the  statute  21  Greo.  8,  a  49. 
The  precise  question  therefore  is,  whether 
the  services  above  described  constituted  a 
public  "  entertainment  or  amusement "  within 
the  meaning  of  the  statute. 

It  is  not  easy,  nor  indeed  necessary,  to 
define  the  exact  meaning  of  the  word  "  en- 
tertainment "  in  this  connection :   but  per- 
haps   the   two   words   "  entertainment    or 
amusement "  reflect   light    on  each    other. 
Some  assistance    may  possibly  be   derived 
from  the  original  act,  25  Geo.  2,  c.  36,  which 
statute  speaks  of  "  public  dancing,  music,  or 
other  public  entertainment  of  the  like  kind," 
as  constituting  a  disorderly  house.    It  is  not, 
however,  necessary  to  express  any  opinion 
on  many  questions  which  might  arise:  e.g. 
whetlier  meetings  for  mere  instruction  be 
within  the  statute ;  whether,  for  instance,  a 
lecture  on  the  higher  branches  of  the  pure 
mathematics  would  be  an  "entertainment" 
within  the  statute.    But,  whatever  the  true 
definition  of  the  expression  "  entertainment 
or  amusement"  may  be,  we  tliink  it  quite 
clear  that  meetings  for  religious  worship  are 
not  within  the  act.    It  is  not  essential  to  such 
protected  religious  worship  that  it  should  be 
in  accordance  with  the  religion  of  the  State, 
or  even  with  the  general  religion   of  the 
nation.    The  worship  of  Jews,  who  deny  the 
Christian  Revelation  entirely,  and  of  Ma- 
homedans,  who  supersede  it  (some  millions 
of  whom  are  now  our  fellow-subject«),  would 
not  be  within  the  statute,  if  any  of  their  festi- 
vals happened  to  fall  on  the  Lord's  Day,  and 
persons  were  admitted  partly  gratuitously  and 
partly  by  tickets,  as  in  the  case  under  con- 
sideration.   Indeed,  Jews  are  now  placed  on 
the  footing  of  Protestant  Dissenters. 

The  plaintiff  may  consider  the  worship  to 
be  of  a  dangerous  tendency,  or  the  religious 
element  introduced  to  be  so  scanty  and 
shadowy  as  to  be  altogether  inadequate  ta 
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meet  the  urgent  necessities  or  satisfy  the 
leligions  instincts  of  human  nature :  but 
thsBe  are  inquiries  into  which  we,  it  is  plain, 
cannot  enter. 

Some  stress  was  laid  on  the  fact  that  the 
^words  snng  were  often  in  the  Latin  language 
only,  and  that  the  principal  attraction  was  the 
music.  But,  if  this  objection  prevailed,  it  is 
easy  to  see  that  it  would  have  a  more  extensive 
apphottion  than  the  plaintiff  contemplated. 

The  discourses  delivered  were  intended  to 
be  insbnetiTe.  It  is  true  that  occasionally  a 
diverting  incident  or  passage  was  introduced. 
Bat  it  must  bo  remembered  that  the  greatest 
preachers  of  the  English  Church,  such  as 
Bishop  Latimer  or  Dr.  South,  have  not 
hesitated  to  do  the  same,  when  the  subject 
required  it,  or  perhaps  when  it  became  no- 
cenary  to  sustain  attention. 

It  is  sufficient  to  say  that  in  our  opinion  a 
place  doly  and  honestly  registered  as  a  place 
of  jmbUc  worship,  in  which  no  music  but 
SKftd  music  is  performed  or  sung,  where 
nothing  dramatic  is  introduced,  where  the 
discourses  dolivarcd  are  intended  to  be  in- 
stmctiyej  and  contain  nothing  hostile  to 


religion,  where  tho  objects  of  the  promoters 
may  bo  cither  to  advance  their  own  views  of 
religion,  or,  as  they  allege,  "  to  make  science 
the  handmaid  of  religion,"  is  not  "  used  for 
public  entertainment  or  amusement "  within 
the  statute. 

Our  opinion  being  that  the  case  docs  not  fall 
within  the  enacting  clause,  it  is  only  necessary 
to  oDserve  on  the  proviso  in  s.  8 — that  the  fact 
of  payment  being  made  for  the  reserved  seats, 
the  doors  being  open,  does  not  deprive  the  de- 
fendant of  the  protection  of  the  Toleration  Act : 
See  1  Wm.  &  Mary,  sess.  1,  c.  18. 

We  are  duly  sensible  of  the  inestimable  value 
and  importance  to  the  whole  nation  of  the 
statutes  passed  to  prevent  the  desecration  of 
the  Lord  s  Day :  but  we  think  we  should  un- 
duly stretch  a  penal  enactment  if  we  applied 
the  statute  of  21  Gto.  3,  o.  49,  to  the  case  now 
under  consideration. 

Judgment  far  the  defendant 

Attorneys  for  plaintiff:   Bcucter,  Rote,  A 
Norton, 
The  defendant  in  person. 
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Boabd  op  Wobeb  fob  the  Wakdswobth  District,  Appellants; 
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of  opinion  thai  the  line  defprmined  by  the  archi- 
tect was,  in  fact,  (he  *^geiural  line  ff  buildings'* 
at  the  time  that  JL  built : — 

Held,  that  JL  futd  committed  a  breach  of  the 
statute  (25  &  26  Vict.  c.  102),  and  that  the 
magistrate  had  jurisdiction  to  order  the  building 
to  he  pulled  d<fum, 

St.  George,  Hanover  Square,  r.  Sparrow  (16 
C,  B,  {N.S.)  2()0;  :13  L,  J,  (M.C)  118),  and 
Banman  v.  Vestry  of  St.  Puncras  (Law  Rep. 
2  Q.  B.  528),  diMussed. 

Case  stated  by  one  of  the  Metropolitan 


Xdnpnlii  Management  Amendment  Act,  1862 
(25  &  26  Vict  r.  102),  a.  75—"  General  Line  of 
Bnildinga  " — JurlBdiction  of  Magistrate. 

H,  erected  a  building  beyond  a  line  wh'eh  tats 
nUtquently  decided  by  the  superintending  archie 
kd  to  the  Metropolitan  Board  of  Works  to  be 
tk  general  line  of  buildings  of  the  row  of  houses 
ui  i^ieh  ike  tame  was  situated.  The  superin- 
tending  architect  had  not  decided  what  was  the 
general  line  of  buildings  fvr  that  row  (\f  houses 
yrtviously  to  the  date  when  If,  erected  his  build- 
ing. A  eomjdaint  having  been  made  by  the  Bis- 
tridt  Board  <f  Works  before  a  magistrate,  under 
25  *  26  Vict,  c.  102,  s.  75  (1),  the  magistrate  was 

(I)  25  &  26  Vict  c.  102,  s.  75 :— *•  No  buildin|?, 
■Umiiue,  or  ereoiioii  shall,  witliout  the  (ymsent  in 
wzitiiiff  of  the  Metropolitan  Board  of  Works,  be 
erected  beyond  the  general  line  of  buildings  in 
anj  street,  place,  ot  torn  of  bouses  in  which  the 
ame  is  sitoate  in  case  the  distance  of  such  line  of 
bnfltoga  from  the  highway  does  not  exceed  fifty 
feet,  or  within  fifty  feet  of  highway  when  the  di»- 
tuee  of  the  line  of  buildings  therefrom  amounts  to 
or  ^wfi^f  fifty  feet  notwithstanding  there  being 
f^MJwis  or  yacant  spaces  between  the  lino  of 
boildiDgs  and  the  highway,  such  'general  lino  of 
buldxngs  to  be  dcdaed  by  the  superintending 
sitfaitoet  to  the  Metropolitan  Board  of  Works  for 
(he  time  being;  and  in  oaae  any  building,  struo- 
ton,  or  eieetioa  be  ezecfced,  or  be  begun  to  be 
ttseted  er  lalsiwl.  iritboiil  siich  consent  or  con- 
tniy  to  tba  toxna  and  ccmditions  on  which  the 
«■»  aay  iMife  been  gmated,  ii  AaU  be  !awM 


for  the  vestry  of  the  parish  or  the  Boanl  of  Works 
for  the  district  in  which  such  building  or  erection 
is  situate  to  causo  to  be  made  complaint  thereof 
before  a  juHtice  of  the  peace,  who  shall  Uiercupon 
issue  a  summons  requiring  tho  owner  or  occupier 
of  the  premises,  or  the  builder  or  person  engaged 
in  any  work  contrary  to  this  enactment,  to  appear 
at  a  time  and  place  to  be  stated  in  tlic  summons  to 
answer  such  complaint;  and  if  at  the  time  and 
place  appointed  in  such  summons  the  said  coin- 
plaint  bhall  be  f>roved  to  the  satisfaction  of  the 
justice  before  whom  tho  same  shall  bo  hoard, 
such  justice  shall  make  an  order  in  writing  on 
such  owner,  or  occupier,  builder,  or  person 
directing  the  demolition  of  any  such  building 
or  erection,  or  so  much  thereof  as  may  be  beyond 
the  said  general  line  60  fixed  as  aforesaid, 
within  such  time  as  such  justice  shall  consider 
reasonable,  and  shall  also  make  an  order  for  the 
naymcnt  of  the  cosU  mcioiQi  \l^  \o  >^  XASfii^  cjl 
hcarimr." 
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Police    Magistrates,   nndcr  20  &  21  Viet. 
C.43. 

The  respondent  appeared  on  the  5th  of 
June,  1867,  to  answer  the  complaint  of  the 
clerk  to  the  apix3llants,  acting  on  their  behalf. 
The  summons  charged  that  the  respondent 
had,  without  the  consent  in  writing  of  the 
Metropolitan  Board  of  Works,  uiJawfully 
erected  certain  buildings  beyond  the  general 
line  of  buildings  in  a  street  called  the  Wands- 
worth Road,  such  line  of  buildings  not  ex- 
ceeding fifty  feet  from  the  highway,  contrary 
to  the  statute  25  &  26  Vict.  c.  102,  s.  75.  (1) 

It  appeared  in  evidence  that  the  respondent 
had,  in  the  month  of  May,  1867,  but  before 
the  13th  of  that  month,  erected  a  building  on 
part  of  the  garden  in  front  of  Thurlow  Cot- 
tage, situate  in  Wandsworth  Road,  Clapham, 
«nd  beyond  the  general  line,  as  determined 
by  the  magistrate,  of  buildings  forming  a 
row  of  houses  on  the  south-eastern  side 
of  Wandsworth  Road,  between  Matrimony 
Place  and  the  railway  abutment  of  the  Lon- 
don, Chatham,  and  Dover  Railway.  The 
suixirintending  architect  to  the  Metropolitan 
Board  of  Works,  on  the  13th  of  May,  1867, 
decided  the  general  line  of  buildings  in  the 
row  of  houses  in  which  the  building  so  com- 
plained of  was  situate,  and  the  magistrate  was 
of  opinion  that  the  general  line  of  buildings  so 
decided  by  the  superintending  architect  was 
the  general  line  of  buildings  in  the  row  of 
houses  in  which  the  building  complained  of 
was  erected.  It  was  proved  that  the  build- 
ing complained  of  was  erected  beyond  such 
general  line  of  buildings.  It  was  contended 
on  behalf  of  the  respondent  that,  inasmuch 
as  the  superintending  architect  to  the  Metro- 
politan Board  of  Works  had  not  decided  the 
general  line  of  buildings  before  the  building 
complained  of  was  erected,  therefore  the  re- 
spondent had  not  violated  25  &  26  Vict.  c. 
102,  s.  75  (1),  and  that  the  magistrate  had  no 
power  to  order  the  demolition  thereof,  and 
the  magistrate,  being  of  such  opinion,  declined 
to  make  any  order  in  the  matter. 

K  the  Court  should  be  of  opinion  that, 
under  the  circumstances,  the  magistrate  had 
power  to  order  the  demolition  of  the  build- 
ing, then  the  case  was  to  be  remitted  to  him 
in  order  that  he  might  make  the  necessary 
order  for  the  demolition  thereof,  otherwise  the 
complaint  was  to  be  considered  as  dismissed. 

Francis,  for  the  appellants.  On  the  very 
day  when  'this  case  was  decided  by  the  ma- 
gistrate, a  contrary  decision  was  arrived  at 
by  the  Court  of  Queen's  Bench  in  the  case  of 
hauman  v.  Vtstry  of  St.  Fancras  (Law  Rep. 
2  Q.  B.  528).  That  case  is  decisive  of  the  pre- 
sent point ;  there  was  an  earUcr  case  in  this 
court,  St,  George,  Hatiovtr  Square  v.  Sparrow 
(16  C.  B.  (N-S!)  209;  33  L.  J.  (M.C.)  118), 
which  is  m  conflict  with  the  case  in  the 
Queen's  Bench  on  the  question  whether  the 
magistrate  is  bound  by  the  determination  of 

(1)  See  note,  ante,  p.  85. 


the  superintending  architect  as  to  what  the 
general  line  of  buildings  is ;  but  they  agree  on 
the  point  raised  in  this  case,  that  the  super- 
intending architect  need  not  have  given  Mb 
certificate  before  the  buildings  are  erected  in 
order  to  give  the  magistrate  jurisdiction.  In 
this  case  the  magistrate's  own  decision  agreed 
with  that  of  the  superintending  architect,  and 
therefore,  according  to  either  case,  the  appel- 
lants are  entitled  to  judgment. 

miartvny  for  the  respondent.  The  ques- 
tion must  turn  upon  the  words  of  the  sec- 
tion ;  and  it  is  evident  from  them  that  there 
can  be  no  offence  till  there  is  a  general  line 
of  buildings  decided  by  the  superintending 
architect.  The  magistrate  had  no  jurisdiction 
to  decide  whether  the  line  settled  by  the  archi- 
tect was  right.  The  judgments  in  the  two  cases 
that  have  been  referred  to  are  in  direct  con- 
flict, and  the  question  is  which  the  Court  will 
now  follow.  The  judgments  of  Erie,  C.J., 
and  Willes,  J.,  in  St.  Gtorqe,,  Hanover  Square, 
V.  SjHirrmv  (16  C.  B.  (N-S.)  at  pp.  218,  220), 
shew  distinctly  that  they  thought  that  there 
could  bo  no  oiTence  till  the  general  line  of 
buildings  had  been  decided  by  the  architect 
In  Baunutn  v.  Vtstrii  of  St.  Partcras  (Law 
Rep.  2  Q.  B.  528)  the  facts  were  very  different 
from  those  in  this  case,  for  application  had 
been  made  by  the  builder  to  the  Metropolitan 
Board  of  Works  for  leave  to  build  beyond 
the  general  line,  and  he  had  obtained  snch 
permission  under  certain  restrictions:  he 
knew,  therefore,  what  was  the  general  line  of 
buildings,  and  intentionally  built  beyond  it, 
and  no  hardship  was  involved  in  the  case. 

Francis,  in  reply. 

Willes,  J.  In  this  case  it  is  impossible  to 
get  over  the  provisions  of  the  statute,  whetlier 
it  is  to  be  construed  according  to  the  rule 
laid  down  in  this  court  by  tl^ee  judges  in 
the  case  of  St.  George,  Hanover  Sffuure^  v. 
Sjxirrotu  (16  C.  B.  (N.S.)  209 ;  33  L.  J.  (M.C.) 
118\  or  to  the  rule  laid  down  by  one  or  more 
of  the  judges  of  the  Court  of  Queen's  Bench, 
not  by  the  Court,  in  Bauman  v.  Vestry  of  tt, 
Pancras  ^Law  Rep.  2  Q.  B.  528).  The  statute 
in  effect  lays  down,  that  a  person  who  erects 
a  building  within  the  limits  to  which  the  act 
applies,  unless  he  obtains  the  consent  of  the 
Metropolitan  Board  of  Works,  shall  at  liis 
peril  keep  within  the  general  line  of  fronta^; 
and  it  goes  on  to  say,  that  such  general  line 
shall  be  decided  by  the  superintending  archi- 
tect of  the  Metropolitan  Board  of  Works,  and 
that  the  magistrate  may  order  the  building 
to  be  pulled  down  if  it  be  beyond  the  general 
line  so  fixed.  Any  person,  therefore,  who 
erects  a  building  in  such  a  position  that  it  is 
in  danger  of  being  considered  by  competent 
authority  beyond  the  general  line  of  build- 
ings, is  in  danger  of  having  to  puU  it  down : 
and  though  it  is  a  hardship  that  ho  should 
be  obb'gccl  to  do  so  by  a  subsequent  decision, 
either  of  the  architect,  as  was  thought  by  the 
judges  of  the  Court  of  Queen's  Be^Ssh,  or  the 
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architect  confirmed  by  the  magistrate,  as  was 
thrown  out  by  three  judges  of  this  court,  yet 
tJw  hardship  is  tolerated  to  prevent  the  eye- 
sores and  inconvenience  that  would  follow  if 
persons  were  allowed  to  build  without  any 
reference  to  the  other  hoases  in  the  street. 
It  cannot  be  that  the  line  is  merely  imagin- 
ary till  fixod  by  the  arcliitect,  though  it  is 
necessary  to  resort  to  a  mental  process  to 
apprehend  it,  and  it  is  a  matter  of  judgment 
where  the  line  will  fall  upon  the  ground.    It 
is  not  necessary  to  go  ftirther  in  tliis  CAse, 
because  tli«)  magistrate  has  come  to  the  con- 
clasion  that  the  arcliitect  has  laid  down  the 
general  line  of  buildings  correctly ;  both  the 
authorities  therefore  (in  one  or  both  of  whom 
the  right  to  decide  must  rest)  have  decided  j 
the  position  of  that  line  against  the  res])ond- 
ent    It  is  unnecessary,  therefore,  to  enter 
into  a  discussion  as  to  whether  the  view 
taken  by  three  judges  in  this  court,  or  that 
Uken  by  two  judges  in  the  CJourt  of  Queen's 
Bench,  was  right.    It  may  be  proper,  how- 
CTer,  to  ol^serve,  that  in  the  case  in  the 
Qneen's  Bench,  Shee,  J.,  said  that  ho  did 
not  think  that  in  deciding  that  case  their 
judgment  would   necessarily  conflict   with 
ih»  case  in  this  court;  and  he  goes  on  to 
stftte  the   reason,  viz.,  because  the  magis- 
tnte  in  Banman   v.    Ventry  of  St,  Fancras 
Oiw  Bep.  2  Q.  B.  528)  adopted  the  lino  that 
Did  been  decided  by  the  architect  as  the  true 
line,  which  of  course  he  had  a  right  to  do ; 
tbe  question  in  that  case,  in  fact,  was  rather 
vbether  the  arcliitect's  cxjrtificate  had  been 
gh«n  in  time,  than  whether  the  magistrate 
W8  bound  by  it  if  it  were  so ;  but  in  tiie  case 
of  ^7.  Ototyi'f  ffunover  fSqum-e^  v.  Sjmrrouj  (IG 
C.  B.  (N.S.)  209;  33  L.  J.  (M.C.)  118)  it  was, 
assnimed  that  it  made  no  ditference  when  the 
architect  gave  his  certificate,  for  one  rt^son 
why  the  Court  thought  that  the  line  fixed  by 
the  architect  was  not  conclusive  against  the 
builder  (no  one  doubted  it  was  so  against  the 
architect's  employers,  the  Metropolitan  Board 
of  Works),  was  the  hardship  of  his  being 
boond  by  a  decision  ex  post  facto.    The  cases 
in  both  courts,  therefore,  are  against  the  re- 
ipondent.     I  may  say,  without  any  disre- 
spect to  the  Ck)urt  of  Queen's  Bench,  that 
the  opinion  of  the  judges  of  this  court  was 
ndaapprehended,  for  it  is  stated  in  Jinuman 
V.  V^ry  of  t)U  Fanrras  I^Law  Bep.  2  Q.  B.  at 
p.  582)  that  the  Court  ot  Common  Pleas  had 
overlooked  that  it  was  the  decision  of  the 
architect  which  gave  the  magistrate  juris- 
diction ;  it  is  quite  obvious  that  that  remark 
proceeds  on  the  assumption  that  the  judges 
of  this  court  thought  that,  even  if  the  build- 
ing was  within  the  line  laid  down  by  the 
architect,  yet  if  it  was  outside  what  the  ma- 
(ristrato  thought  to  be  the  true  line,  he  could 
deride  against  the  builder  and  order  the 
buildings  to  bo  pulled  down.    No  such  o])i- 
mon  was  entertained  here ;  the  judges  here, 
equally  with  tii^  judge  I  have  quoted,  thought 
that  the  jiui^patnte  had   no  jurisdiction 


except  in  relation  to  the  architect's  line; 
th(;y  thought  the  magistrate  ought  not  to 
convict  unless  the  building  was  beyond  the 
line  so  laid  down  by  the  architect,  but  they 
also  thought  tliat  he  ought  not  to  convict  if 
he  was  of  opinion  that  the  building  was  not 
really  beyond  the  goneiiil  line  of  houses, 
though  it  was  beyond  that  fixed  by  the 
architect.  To  that  extent,  therefore,  the 
judgment  in  this  court  appears  to  have  been 
misapprehended.  The  result  therefore  is, 
that  we  must  remit  this  case  to  the  magis- 
trate for  him  to  make  such  order  as  is  right. 

Keating,  J.  I  am  of  the  same  opinion. 
The  point  actually  decided  by  the  magistrate, 
assuming  that  he  had  jurisdiction,  was  right, 
})ecause  he  has  foimd  that  the  line  laid  down 
by  the  architect  was  the  true  line  of  build- 
ings ;  he  has,  therefore,  not  decided  anything 
contrary  to  the  decision  in  this  court  in  iSt. 
iii'onjt^  Hanover  t^qHU)*i,\,  Sj>nrrow  (16  C.  B. 
(N.S.)  209 ;  33  L.  J,  (M.C.)  118),  nor,  indeed, 
has  the  Court  of  Queen's  Bench,  when  tho 
case  in  that  Court  is  jiroperly  understood  as 
explained  by  my  Brother  Willcs.  I  think 
the  magistrate  exercised  a  wise  discretion  in 
sending  the  case  here,  as  it  is  one  of  somo 
difiiculty ;  but  we  have  come  to  the  conclu- 
sion that  he  has  jurisdiction,  and  is  entitled 
to  act  upon  the  opinion  of  the  architect  and 
his  own. 

Bbett,  J.  I  think  this  case  depends  on 
whether  the  general  line  of  buildings  is,  in 
truth,  an  existing  line  before  the  architect  has 
given  his  decision  respecting  it ;  if  it  1x3  not, 
then  I  should  think  the  injustice  would  be  so 
great,  if  the  architect  could  by  laying  down 
a  line  compel  persons  to  pull  down  buildings 
already  erected,  that  we  should  be  bound  to 
look  for  some  other  interpretation  of  the  act. 
If,  however,  the  line  is  an  actually  existing 
one,  and  the  only  difficulty  is  in  discovering 
its  position,  and  of  this  the  decision  of  the 
architect  is  made  evidence  by  the  act,  then  I 
think  the  words  of  the  act  are  conclusive. 
The  section  says  that  no  person  shall  build 
iHjyond  the  line,  and  that  if  he  does  the  ma- 
gistrate may  order  the  building  to  be  pulled 
down ;  and  even  according  to  the  case  in  this 
court,  tho  architect's  decision  is  primA  facie 
evidence  as  to  its  position,  though  not  con- 
clusive as  against  the  person  building.  On 
consideration,  I  think  that  tho  line  is  an 
existing  one,  and  that  the  magistrate  had 
therefore  authority  to  order  tho  building  now 
in  question  to  be  pulled  down.  I  think  the 
two  cases  that  have  Ixjen  cited  arc  authority 
for  this  opinion ;  although  the  point  was  not 
actually  clecided  in  those  cases,  it  was  raised 
in  argument,  and  tlie  judgments  were  in 
accordance  with  what  we  are  now  deciding. 

Case  remitUd. 

Attorneys  for  apiwllants :  Kimbjr  tk  EUU, 
for  A,  A.  (JorsulliSf  Wamimnorth. 

Attorney  for  respondenV.*.  H.  J.  K\cl«*. 


TH£  LAW  i:ZK»KTi^.— £EieI''JNc  CAaEe.  l^S". 


i*i.  1,  IVjS.    Olajfi,  Aittliaft:  Tvnu-,  lass-osEiiT,    14  C.  P.  123,^ 
u-id  Sirii.-,-.— ■;■■  &  ::]  \i-r.  c  Kl.  k  !*—      kio:;t!;  of  AprC  Ifc=1  -"^s  Tbf   irnirrjirtor  ftiT 
■■.Tam-.c — f/.-iw  'jJ  J lirtjuL*— t-jL-jv-i  J.      I'^iidiiiT  a  L:-^'^  t.;  Eui'-'lifr  te  SLt-ffirld, and 
:•-.■■  lli»T  ii.  tilt  <*r"j"  jisn  f^  liiaT  irii'-tiL  tbere 

iritf  a  PT.-iti  fcTa-.ipi  iLt  mafi'ii*  in  his 
ettpj'T  '.ai  "Ti'vi;  I'Sii.Jiij:.  cud  bt  t-ut  himself 
ii,  ii.T'nTn-T.if-i.ti.-tr-  w-.ih'  c..'!>in;  Maude,  the 
M»-r-iarv  lo  lii*  Fr-i  LtKirr:!  Rt-irisiration 
S-rJrTi."  iE  Lr:-dT.i!  V  '.•HuzJi  Biore  men. 
Th.:  fi':'-jvii.=  itrr.iTf^  end  6i'i'li«niOTi  pess«d 
i^^tv^.a  tLie  nfT>:&dei)t  and  Coloiiel 
Maadt::— 


,i*  ri./'j-tivifvjii  hvft  vf:tl*T  wfi''fr  ft'  3f-ii!l--r 
ttb-i  .v'V/i-l  .)«(,  JT'JT,  nl'iii'i-'-d  (I  fiiiiviii'i.i  (.;* 
(!.•  ws"!!""  ?•«(  )»*(  yi^oigiA  if  'iariMyti  in  (S- 

IJti'I  ('<■;(  «'  ^-ru  f-rf  inro'il  to  f>idi."/i  o:. 

(wrf  (A-  (--n-jj.*  V-'".l'' fu'Jil  11,-  e:-i.1rj-a,  'ii.d 
tlity  V'ljv/y"/  fta(  if,  "jfjii  •!  tbiy  'f  a  n.innl- 
t/  III--  o'-l'-i  hiHg  ir.r'-f.l  oi.  liliiL,  III  till.!,!'/  j,"j. 
/"5f  w  r-foH  h  v/a,jJ.j  vrith  (A*  «"w.  '.•  (.'.mi?:. 
/wimK  ItU  'UvM'liKitV,}/'.  imj/rtKaitd fur  I'tii 
ca/'fl-n  m*a,.il. :— 

JkJ'l,  '*■>'  j^  ('.'  jarik"  hfJ  Ttof  j-riK-Hrfioa 
UiiiHpiifM  flf  vr9H.i,at']'*  ot,  1  /nf-h  VIU- 
lM«f  'i/Ur  }••■  ii'i-l  •limA^'t  I'.'  lin.lir,  th-  Intltr 
jrM  <f  1l»  wlimviKt  h'  TtJirl-'lanari-Jiiiuy, 
imd  (4*  <■/»'•■»■  ibf'i  fit  itt'll  f/^wJ. 

A.,  Ifiny  in  travt '/  wrl-mti.,  apj-'i-t  to  tJu 
/■/•'  Jyifi—'r  /^jdVf'inK  .'writfy,  'nrlfiiM  np 
iin-l  tiffHftl  v/wtn  mill  lylh'm  to  him,  tfatiiu- 
it,-/  ilii  jurli'^iflmfi/  th*  tmpi'ymtit  im<l  tTTitt 
tifiii-l  by  hhii,  avi  hit  iirf'/AM  i'(  ji.  Thiffuni, 
w I*  r> «'/  'iK-^  Ui  Ii.  (y  (If  tKvnUtrg  if  ilr  ftl-  Iti, 
«»'/  /'.  W(«  t-i'jii':'!  an  ayrfm'^t  hniih-d  "  /'n ' 

iMiriaT  Swi'-'s,"  Jj;  ir%iH  A«  ifoM  (/io(  A*  A*' 
nfrj-jjti  'iki^djftHmt  at  it,  onrf  iiyr'*']  tJiot  ont 
h-ilf-'laift  vigrt,  "fc-iwij  th'  /m  t'jthr  Krrirli/f'T 
iAit<Aiuin'j  him  the  imiihiyTtififit,''  Auahl  It  lit- 
duetr-l  frinii  hi*  v^vji*,  ami  that  hr  vjii!:!  iidf 
ijaii  "  th'  trrfia  if  hit  trnpiuyt-r"  vilhout  Jiiil 

lidd,  thai  fliC  i^ocumrnl*  tuprimtly  rrfiTT' <1 
to  "«e  atiolhcr,  itti^  eoiirliluttd  a  ciintnet  in 
writing  tiipird  by  buth  parti-a, 

Caez  Btstod  b;  JuEticcs,  pmsiiant  io  20  & 
21  Vict.  c.  43. 

The  nppelknt,  a  joumcymnn  f>toTicmn.<inii, 
appoaTDd  by  hii;  attome;  on  the  30th  of  Mny, 
IbCB,  before  tbe  maidstrateB  of  the  Kiroiigh 
of  Sheffield,  in  aiiEwer  to  a  Niinuoiis  iniuciI 
"  1  and  «Hiipkint  of  the 
-icr  liuilder  at  Shcffiold. 
L-J  tl]f  tppcllant  with  the 
"  Thtit  ho,  Owim  Cmiii\ 
sBemut  of  Jami's  Powell,  of  Itniok 
l,~in  tli^E»id  baronjrh,  l-iiildcr,inhiBtmdu 
s  of  a  Eloniimasua,  niidcr  a  rartnin 
_._  _  if  Berrioe  for  r  pcrioil  now  iitiux- 
,  did  nnlawfally  nc.glect  and  rcfiiw!  to 
C_iiito  ond  couumuri  Inn  mid  (wrvio', 
!  lo  tho  said  .■■lotract"  An<l  tlu^ 
i  dwUrt.i  l.y  )iiH  infonnation  tluit 
"iinr^  il-^-  "  t.iict  ihould  Iw  ful- 


-f  ■, 


U'.l  M»D3e.-rM 


-Hai 


('  IliBt  ai 


»ny 


milt  i.i  vihj'i'.-ytiir'Ai.  I  cr-ulJ  jTiT'de  wort  for 
lc;i  FT  ivelTr  e"4  Uifti^'ti^  iLal  cau  vnrt  Yoii- 
BLii*  *t  «K  fnr  iVriTt  tu^LtL*.  if  toti  ran  I  alull 
tskt  it  ii»  b  ET»1"  fiiT..-^r.  if  iLt-j  «i¥  crmd  rft-dy 
mra.  1ii«  lufD  txiut  I  Lad  tiniik  tbia  mnntiiig 
Ikx-sh*.  I  lei  tt<ni-r  wsll  tuiu*  to  be  worked  I^ 
iim  I's?^.  Ul:^  1  '«:]ii(>;  hul<mit  tn  u  I  Blimild  iii' 
f.t^  lu&ii  v-'in-  tA  Ltnrty  i(i  work  ti  tie  think*  fit 
fi  b^M'  wilL  Lu  (m|>1-ner.  the  wage  tint  I 
kL'.iuii]  \c  &  l^p•l  luuu  w-rilil  V  7J.  ntr  hour.  If 
T'^u  Uu'  uuy  ii»!i  It  k.'w  rJ  hht  I  ^hnU  be  gl*d 
!•'  Li*r  fp.iiu  yt.n  as  isuly  >■  ptuiiible.— TaitiiiK 
joor  early  rci-ly, 

"I  Temaiji,  yonn  tnily, 

-  JiUEd  Powell,  Bidldcr," 

*'  Free  I^hnni  Be=iet(nli'>n  Sodtty. 

•■  Hi^d  tifli'^*.  !*,  Vi'lnriii  CbatDbcra, 

■-W,flmin-tcr.  l*.W. 

■  BuikiTE— Mi-ssr^.  ILinciD,  KiuTerie  &  Oil, 

"  1, 1'nll  Mall  Eiut  S.V. 

"T^'ir  %ii. — In  wplyl''  ynur  mitc  I  beg  to  itale 

that  we  mil  snpjily  vcsi  witli  jili-utv  of  nim-nniuii 

tnosou:!.  pvi  cK^iily  avn,  at  a  ft-w  hutm'  notioe. 

leneltA'  a  fi'rm  of  iipjlinilnin.  wliiih  pIvsMflUin 

with  the  n^uiciie  purticulan  and  aend  to  ni  pet 

return  oTpctel. 

**  I  am.  denr  i-W,  Tonrt  olMHliently, 

"  F.  L".  yUivB,  Colonel,  Him.  Sac., 

"I'roJ.B.T." 

"April  1it1>.lS68. 

»lhvokUill,ShceBeIl 
"IVar  Pir,— I  ntn  in  reeeipt  of  your  oola  rf 
TecfiTilflv.  1  n'tum  vriu  uoe  of  ihe  fmna  filled  op 
and  b  Dpa.  the  wort:  tbat  I  want  the  men  to  do  w 
donnil  nl<iulde<l  work.  I  hiipa  tlint  the  men  jou 
Hniil  will  In:  pnni  i4eady  uien  aa  I  do  not  like  anf 
tlrunknnls.  AVill  you  pleaw  to  write  and  6ay  1^ 
whnt  train  thev  will  nniii-  tiv.  nod  the  dnte,  UM 
I  will  nioel  the'iii.  xo  that  tlicy  will  int  be  loat  or 
mala.*  any  niistnke. — Waiting  your  icply, 
'■  1  rematn.  youw  truly, 

■■  Jaueb  FovfXLi,  BDildcr." 

Tha  following  nns  tho  fium  lefened  to  in 
Uio  foregoing  letter  :— 

*'  Funu  to  bi.^  filled  up  by  cmploTcn  miniriR; 
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be  Free  Labour  Kcgifitration  Society. 
h  day  of  April,  18G8. 

kandt  required— Twelve  mafions. 

employment — Banker  masons,  one  or 

can  set  fitonc. 

twrk,  or  otherufise — Id,  per  hour. 

t.  4d.  per  week. 

ration  of  employmeni — ^Until  Crismas 

• 
>  • 

ginga  in  neighbourhood — ^Abont  3$,  per 

cofueqitence  of  a  strike  or  not — Strike 
nt  of  letting  some  men  work  by  the 

on  of  railvfay  fare  will  he  paid  hy 
— 10«.  each  man,  and  if  they  are 
;ood  men  and  will  stop  until  the 
Dompleted,  I  will  pay  the  remainder 
ares. 

jtarticulars  — 

agree  to  conform  to  the  rules  of  The 
^gistration  Society. 

>f  employer)  James  Powell, 
employer)     Brook  Hill,  Sheffield." 

•  appeared  that  on  the  22nd  of 
peUant  went  to  Colonel  Maude's 
e  two  letters  from  the  respondent 
»ve  form  were  then  read  to  him 
len.  The  appellant  said  that  he 
icmber  of  any  trades'  nnion,  and 
ral  others  signed  an  agreement, 
following  is  a  copy : — 

our  Society, — We,  the  undersigned, 
.lie  above  society,  having  accepted 
n  Sheffield,  do  agree  that  one  half 
und  dd)  for  a  card  of  membership, 
to  the  said  society  for  obtaining  us 
mt.  shaili  bo  deducted  by  instalmeiitd 
res  during  the  ensuing  four  weeks. 
Ito  agree  tliat  we  will  not  quit  the 
employer  without  just  or  reasoual)le 
-ss  by  mutual  agreement,  before  the 
the  current  year. — London,  22nd 

iment  was  sealed  with  Colonel 
for  the  purpose  of  identification, 
22nd  of  April  the  appellant  and 
men  went  down  to  Sheffield,  but 
ork  for  the  respondent, 
ntended  for  the  appellant,  first, 
)ondent  ought  under  the  Master 
Act,  1867,  and  in  the  information 
before  the  justice,  under  s.  4, 
forth  the  amount  of  compensa- 
l  for  breach  of  contract,  and 
the  fulfilment  of  the  contract, 
at  under  the  3rd  section  of  the 
Servant  Act,  1867,  the  respondent 
to  prove  a  contract  of  service 
neaning  of  some  enactment  dc- 
10  first  schedule  to  that  act,  and 
Qot  done  so.  Thirdly,  that  there 
sdiction  in  the  justices  of  the 
Sheffield  to  hear  and  determine 
hi^eld.  Fourthly,  that  the  con- 
en  altered,  as  appeared  on  the 
the  erasure  of  six  of  the  names 


of  the  contracting  workmen  after  being  signed 
by  the  appellant,  and  thereby  vitiated. 
Fifthly,  that  the  appellant  was  brought  to 
Sheffield  through  fraud  by  the  Free  Labour 
Registration  Society,  and  that,  the  respondent 
having  accepted  what  they  had  done,  it  be- 
came his  fraud. 

The  magistrates  overruled  all  the  above 
five  objections,  and  made  the  following  order : 
— "  That  the  said  employed  shall  fulfil  the 
contract  forthwith,  and  that  the  said  em- 
ployed shall  forthwith  find  good  and  sufficient 
security  by  recognizance,  himself  in  the  sum 
of  2(V.  and  two  sureties  in  the  sum  of  10/. 
each,  for  the  due  fulfilment  of  the  said  con- 
tract ;  and  if  upon  a  copy  of  a  minute  of  this 
order  being  served  upon  the  said  employed, 
he  shall  neglect  or  refuse  to  comply  with  the 
same,  in  that  case  we  adjudge  the  said  em- 
ployed, for  such  his  disobedience,  to  be  im- 
prisoned in  the  house  of  correction  at  Wake- 
field, in  the  West  Riding  of  Yorkshire,  for  the 
space  of  one  month,  unless  he  shall  sooner 
find  such  security  as  aforesaid." 

The  question  for  the  Court  was,  whether, 
regard  being  had  by  the  Court  to  the  evidence 
as  presented  to  the  magistrates,  and  to  the 
five  objections  taken  on  the  hearing  by  the 
appellant's  attorney,  and  their  views  and 
opinions  thereon,  the  order  made  hy  them  in 
this  case  was  or  was  not  a  valid  ana  effectual 
order  within  the  provisions  of  the  Master  and 
Servant  Act,  1867. 

C.  Crompton  (Fitzjames  St^hen,  Q,C,,  with 
him),  for  the  appellant.  Tlie  information  is 
not  framed  according  to  the  act,  and  is  in- 
valid: it  assumes  that  the  respondent  was 
entitled  to  decide  whether  the  appellant 
should  continue  his  service  or  pay  compensa- 
tion, while  30  &  31  Vict.  c.  141,  s.  9,  expressly 
leaves  the  decision  of  this  to  the  magistrates. 
The  information  ought  to  have  been  framed 
in  the  alternative,  instead  of  claiming  only 
the  former. 

[WiLLEs,  J.  As  the  respondent  has  not 
asked  tor  compensation,  if  the  magistrates 
had  thought  the  appellant  was  not  bound  to 
return  to  his  service,  they  ought  perhajB  to 
have  dismissed  the  summons  ^together ;  but 
the  information  certainly  is  not  Imd,  and  any 
objection  to  its  form  ought  to  have  been  taken 
before  the  magistrates.] 

Next,  the  order  is  bad  because  it  adjudges 
that,  if  the  appellant  shall  neglect  or  refuse  to 
comply  with  it,  he  shall  be  imprisoned  for  a 
month.  The  act  only  empowers  the  justices 
after  he  has  disobeyed  the  order  to  commit 
him  to  prison,  not  to  adjudge  in  the  original 
order  his  committal  in  case  he  shall  dis- 
obey it. 

[WiLLKS,  J.  That  may  be  so ;  but  if  it  be, 
the  latter  part  of  the  order  will  l)e  simply 
invalid,  and  may  bo  treated  as  surolusage. 
We  have  no  power  to  quash  this  order,  only 
to  see  if  the  justices  have  decided  rightly  the 
points  raised  before  thenu   V^^  ow^  t«^  V^ 
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express  any  opinion  in  these  proceedings 
whether  the  latter  part  of  the  order  can  be 
enforced  1 

The  next  point  is,  that  30  &  31  Vict.  c.  141, 
s.  9,  only  applies  to  contracts  within  the 
meaning  of  tlie  enactment  described  in  the 
Ist  schedule  to  the  act,  or  some  or  one  qf 
them.  The  only  acts  within  which  this  con- 
tract could  come  are  20  Geo.  2,  c.  19,  and 
4  Greo.  4,  c.  34.  The  former,  however,  only 
applies  to  contracts  under  which  the  servant 
has  actually  entered  on  the  service.  The 
latter  extends  the  former  to  cases  in  which 
the  service  has  not  been  commenced,  but 
applies  only  to  cases  in  wliich  the  contract  is 
in  writing  and  signed  by  both  parties.  Here 
it  is  found  by  the  case  that  the  service  had 
not  been  commenced,  and  the  documents  do 
not  shew  a  contract  in  writmg  signed  by  the 
parties.  In  the  agreement  signed  by  the 
apx)ellant,  none  of  the  terms  of  the  contract 
are  mentioned,  and  there  is  no  reference  in  it 
to  the  other  writings,  and  the  documents 
cannot  be  connected  by  any  evidence  outside 
the  documents  themselves.  The  whole  in- 
tention of  the  act  was  to  alter  the  remedies, 
not  to  give  a  remedy  when  there  was  none 
before,  and  though  tlie  interpretation  clause 
(s.  2)  appears  at  first  sight  to  favour  the  con- 
trary interpretation,  it  must  be  limited  by 
the  provisions  of  s.  3. 

The  other  points  raised  before  the  magis- 
trates were  abandoned. 

J,  L,  Hannay,  for  the  respondent,  was  re- 
quested to  confine  himself  to  the  question 
whether  the  contract  was  within  30  &  31 
Vict.  c.  141.  The  contract  is  within  the 
statute,  even  if  it  be  not  in  writing.  The 
interpretation  clause  (s.  2)  expressly  provides 
that  '*  contract  of  service "  shall  include  anv 
contract,  whether  in  writing  or  by  parol,  and, 
though  there  appears  to  be  some  little 
variance  in  s.  3,  the  latter  must  be  inter- 
preted as  only  confining  the  contracts  to 
those  between  such  parties  as  were  affected 
by  the  former  acts.  There  have  been  many 
cases  decided  on  the  question  what  classes  of 
servants  were  within  the  earlier  statutes ; 
thus  domestic  servants  have  been  held  not  to 
have  been  within  them.  In  Lowther  v.  Lord 
Radnor  (8  East,  113)  it  was  held  that  day 
labourers  were  within  the  terms  of  20  Geo.  2, 
c.  19.  In  BranwtU  v.  Peimerk  (7  B.  &  C.  536) 
it  was  held  that  a  person  employed  by  an 
attorney  under  a  fi.  fa.  was  not  witliin  the 
act.  The  4th  section  of  30  &  31  Vict.  c.  141 
must  bo  interpreted  by  s.  2;  and  there  is 
nothing  in  it  requiring  the  contract  to  be  in 
writing,  nor  is  there  in  Form  A.  given  in 
Schedule  3.  But,  further,  if  it  be  necessai*y, 
this  contract  is  in  writing.  Evidence  is  always 
admissible  to  sliow  that  the  persons  mentioned 
in  letters  making  and  accepting  an  offer  are 
the  same,  and  tliere  was  quite  enough  here 
appearing  on  the  documents  to  connect 
them. 

C.  Cronvpton,  in  reply.    Even  if  the  docu- 


ments can  be  connected,  there  is  no  signature 
by  the  respondent  to  the  contract ;  his  name 
attached  to  the  form  sent  him  by  the  Free 
Labour  Registration  Society  being  intended 
as  a  signature  to  a  contract  with  Colonel 
Maude,  not  with  the  appellant  But,  further, 
the  mere  use  of  the  word  *'  employment"  in 
the  agreement  signed  by  the  appellant  can- 
not identify  a  document  containing  the  terms 
of  the  employment  which  is  in  no  other  way 
referred  to. 

Willis,  J.    In  this  case  it  is  unnecessary 
to  give  any  opinion  on  the  objection  which 
has  been  taken  to  that  part  of  the  order  which 
adjudges  that,  if  the  appellant  neglects  or 
refuses  to  return  to  his  work,  he  shall  be  im- 
prisoned for  a  month.    The  justices  can  of 
course  only  adjudge  the  appellant  to  be  im- 
prisoned under  the  authority  of  an  act  of 
{)arliament,  whose  provisions  they  must  fol- 
ow ;  and  it  will  be  for  the  respondent  to  conr 
sider  whether  he  can  enforce  that  part  of  the 
order  without  bringing  the  appellant  before 
the  justices  again  on  a  fresh  summons  after 
he  has  failed  to  return  to  his  work.   The  only 
question  before  us,  however,  is,  whether  or 
not  the  order  made  by  the  justices  in  this 
case  is  or  is  not  a  valid  and  effectual  order 
witliin  the  provisions  of  the  Master  and  Ser- 
vant Act,  18G7;  that  refers  to  the  decretal 
part,  if  one  may  so  call  it,  of  the  order,  viz., 
that  the  appellant  should  fulfil  his  contract, 
and  the  remainder  may  be  considered  as  sur- 
plusage for  this  purpose.    All  the  objections 
raised  by  the  appellant  have  been  sufficiently 
disposed  of  in  the  course  of  the  argument 
except  one,  viz.,  that  the  contract  was  not 
such  as  to  be  within  the  jurisdiction  of  the 
magistrates,  because  the  late  act  only  applies 
to  parol  contracts  when  the  service  has  been 
actually  commenced;  in  other  words,  that 
8.  3  of  the  Act  of  1867  ought  to  be  so  read 
that  the  law  introduced  by  20  Geo.  2,  c.  19, 
and  4  Groo.  4,  c.  34,  should  be  considered  to 
be  still  existing  for  the  purpose  of  defining 
what  cases  are  within  the  act.    Whether  the 
effect  of  the  late  statute  is,  that  all  contracts 
of  such  a  character  that  they  would  fell 
within  any  of  the  former  acts,  whether  by 
parol  or  not,  and  whether  the  service  has 
been  commenced  or  not,  are  within  the  ju- 
risdiction of  the  magistrates,  or  whether  4 
Geo.  4  is  still  to  be  looked  at,  and  the  contract 
must  necessarily  be  in  writing  when  the  ser- 
vice lias  not  been  commenced,  it  is  unneces- 
sary to  pronounce  an  opinion;   because  I 
think  that  in  tliis  case  there  was  a  contract 
in  writing  which  would  have  given  jurisdic- 
tion to  the  magistrates  under  the  act   of 
Geo.  4.    In  so  deciding,  I  do  not  intend  to 
throw  any  doubt  upon  the  cases  which  shew 
that  where  it  is  necessary  to  connect  the 
document  which  has  been  signed  with  that 
containing  the  terms  of  the  contract,  the 
reference  of  one  to  the  other  must  api)ear  on 
the  face  of  the  docuinent  signed.    It  was  bo 
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[  in  BoydeU  v.  Drummond  (11  East, 
hich  has  ever  since  been  acted  on  by 
fession ;  but  I  think  that  in  this  case 
s  upon  the  face  of  the  agreement 
by  the  appellant  a  reference  to  the 
3nt  signed  by  the  master  of  abundant 
biess  to  enable  me  to  say  that  that, 
>  other,  is  the  document  referred  to 

•oyeWZ  V.  Drummond  (11  East,  142)  the 
S,  being  about  to  publish  an  edition 
kespeare,  prepared  a  prospectus  con- 
;  the  terms  of  subscription,  which  lay 
counter,  and  a  book  headed  *'  Shake- 
subscribers, — their  signatures,"  which 
gned  by  the  defendant  It  was  held 
18  the  book  did  not  refer  to  the  pro- 
B,  the  two  could  not  be  connected  so  as 
Rtitute  a  written  agreement  signed  by 
fcndant.  The  distinction  between  that 
id  the  present  will  be  quite  clear  when 
cuments  are  comparea,  and  the  more 
)  history  of  the  documents  must,  of 
,  be  taken  into  account.  From  the 
stter,  in  this  case,  it  appears  that  the 
dent  applied  to  a  society,  called  the 
Labour  Eegistration  Society,"  to  pro- 
dm  some  workmen;  the  secretary  to 
lie^  wrote  in  answer,  inclosing  a  blank 
Brhich  shewea  under  various  heads  the 
1  of  the  employment ;  that  was  filled  up 
spied  by  the  respondent ;  the  form  was 
I  "  To  be  filled  up  by  employers  re- 
g  hands  from  the  Free  Labour  Eegis- 
i  Society,"  and  it  was  signed  "  Signa- 
f  employer,  J.  Powell,"  *'  Address  of 
rer.  Brook  Hill,  Sheflaeld."  That  being 
»  document  was  brought  to  the  know- 
of  the  appellant,  and  the  question  is, 
er  it  was  assented  to  by  a  writing  re- 
;  to  it,  and  signed  by  the  appellant. 
Ihc  document  signed  by  the  appellant 
that  he  had  accepted  employinent  at 
Id,  the  place  where,  as  appears  by  the 
document,  the  respondent  hvcs,  and  it 
OS  the  expression,  **  being  the  fee  to  the 
idety  for  obtaining  us  the  said  employ- 
'  and  "  we  do  also  agree  that  we  will 
it  the  service  of  our  employer,"  referring 
dly  to  some  employment  found  for  the 
ml  by  the  society.  Upon  inquiring 
ras  the  employment  procured  for  the 
nt  by  the  society,  which  we  are  thus 


led  to  do  by  the  document  itself,  it  appears 
to  have  been  in  writing  and  contained  in  the 
form  filled  up  and  signed  by  the  respondent ; 
a  complete  contract  in  writing,  signed  by  the 
two  parties,  is  therefore  obtained.  Acting 
then  upon  the  plain  intention  of  the  statute, 
and  seeing  it  has  been  substantially,  and  I 
think  hterally  complied  witli,  though  that  is 
of  less  importance,  we  must  affirm  so  much 
of  the  order  as  we  are  at  present  concerned 
with,  and,  as  the  objection  is  not  one  going  to 
the  merits,  with  costs. 

Ebaung,  J.,  concurred. 

Bbxtt,  J.  The  only  objection  on  which  it 
remains  for  us  to  give  judgment  is,  whether 
the  contract  was  within  30  &  31  Vict.  c.  141. 
It  is  said  that  the  contract  would  not  have 
been  within  4  Geo.  4,  c.  34,  or  any  of  the 
other  acts  mentioned  in  the  first  schedule  to 
the  new  statute,  because  it  was  not  in  writing 
and  the  service  had  not  been  commenced. 
That  raises  two  questions:  first,  whether 
there  was  a  contract  in  writing;  secondly, 
whether,  if  not,  it  was  necessary  that  there 
should  be  such  to  bring  the  case  within  the 
late  statute.  Now,  I  must  say  that  I  have 
very  considerable  doubte  whether,  in  order  to 
bring  the  case  within  the  late  statute,  the 
contract  need  be  such  as  would  have  given 
jurisdiction  to  the  magistrates  under  4  Geo.  4, 
c.  34,  or  one  of  the  other  statutes  mentioned 
in  the  schedule  above  referred  to ;  but  it  is 
unnecessary  to  decide  that  point,  because  I 
agree  that  this  contract  was  in  writing.  To 
make  it  so,  the  documents,  no  doubt,  must 
refer  to  one  another ;  but  there  is  a  reference 
in  the  document  of  the  22nd  of  April  to  em- 
ployment obtained  for  the  appellant  by  the 
Free  Labour  Eegistration  Society,  and  as  soon 
as  evidence  is  given  to  shew  what  that  em- 
ployment was,  it  appears  at  once  that  it  was 
contained  in  a  written  document  signed  by 
the  other  party.  I  think,  therefore,  the  two 
documents  may  be  taken  together  and  form  a 
written  contract  signed  by  both  parties. 

Appeal  dismissed  with  costs. 

Attorneys  for  appellant :  Purhis  <fc  Perry, 
Attorney  for  respondent :  W,  Pitman, 
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lATceny — False  Pretences — ^Master  and  Servant — 
Effect  of  Distinction  between  General  and 
Limited  Authority  of  Servant 

Where  a  servant  is  entrusted  with  his  master's 
property  with  a  general  authority  to  act  for  his 
master  in  his  business,  and  is  induced  by  fraud 
to  part  with  his  mmter's  property,  the  person 
who  is  guilty  of  the  fraud  arid  so  obtains  the 
property,  is  guilty  of  obtaining  it  by  false  pre^ 
tences,  and  not  of  larceny,  because  to  constitute 
larceny  there  must  be  a  taking  against  the  will 
of  the  owner,  or  of  the  owner's  servant  duly  au- 
thorized  to  act  generally  for  the  owner. 

But  where  a  servant  has  no  such  general  au- 
thority from  his  master,  but  is  merely  entrusted 
with  t)ie  possession  of  his  goods  for  a  special 
purpose,  and  is  tricked  out  <\f  that  possession 
by  fraud,  the  person  who  is  guilty  of  the  fraud 
and  so  obtains  the  property  is  guilty  of  larceny, 
because  the  servant  has  no  authority  to  part 
with  the  property  in  the  goods  except  to  fulfil 
the  special  purpose  for  which  they  were  entrusted 
to  him. 

The  cashier  of  a  bank  is  a  servant  having  a 
general  authority  to  conduct  the  business  of  the 
hank,  and  to  part  with  its  property  on  the  pre- 
sentatian  of  a  genuine  order  from  a  customer ; 
and  if  he  is  deceived  by  a  forged  order,  and 
parts  with  the  money  of  the  bank,  he  parts,  in' 
tending  so  to  do,  tvith  the  property  in  the  money, 
and  the  person  knowingly  presenting  such  forged 
order  is  guilty  of  obtaining  the  money  by  false 
pretences,  and  not  of  larceny. 

The  following  case  was  stated  by  the  Com- 
mon  Serjeant : — 

The  prisoner  was  tried  before  me  at  the 
August  session  of  the  Central  Criminal  Court 
on  an  indictment  charging  him,  in  the  first 
count,  with  stealing  money  to  the  amount 
of  low.,  the  property  of  Henry  Allen;  in 
the  second  coimt,  with  receiving  the  same, 
knowing  it  to  have  been  stolen ;  and  in  two 
other  counts  the  ownership  of  the  money  was 
laid  in  the  London  and  Westminster  B^k. 

It  appeared  in  evidence  that  the  prosecu- 
tor, Henry  Allen,  had  paid  moneys  amounting 
to  900/.  into  the  London  and  Westminster 
Bank  on  a  deposi|  account  in  his  name,  and 
on  the  27th  of  April,  1868,  that  sum  was 
standing  to  his  credit  at  that  bank.  On  that 
day  the  wife  of  Henry  Allen  presented  at 
the  bank  a  forged  order  purporting  to  be  the 
order  of  the  said  Henry  Allen  for  payment 
of  the  deposit,  and  the  cashier  at  the  bank, 
believing  the  authority  to  be  genuine,  paid 
to  her  the  dei)osit  and  interest  in  eight  bank- 
notes of  100/.  each,  and  other  notes.  Among 
the  notes  of  100/.  was  one  nulnbered  72,799, 
dated  the  19th  of  November,  1867. 

^u  the  Ist  of  July,  1868,  the  wife  of  Heniy 


Allen  left  him  and  his  house,  and  she  and 
the  prisoner  were  shortly  afterwards  found 
on  lx>ard  a  steamlnrnt  at  Queenstown  on  its 
way  from  Liverpool  to  New  York,  passing  as 
Mr.  and  Mrs.  Prince,  Mrs.  Allen  Uien  having 
in  her  possession  nearly  all  the  remainder  of 
the  notes  obtained  from  the  bank.  The  note 
for  100/.,  No.  72,799,  was  proved  to  have  been 
paid  away  by  the  prisoner  in  payment  for 
some  sheep  in  May,  1868,  and  he  said  he  had 
it  from  Mrs.  Allen. 

Upon  this  evidence  it  was  objected  by 
prisoner's  counsel  that  the  counts  alleging 
the  property  to  be  in  Henry  Allen  must  fail, 
as  the  note  had  never  been  in  his  possession ; 
and  that,  as  to  the  other  counts,  the  evidence 
did  not  shew  any  larceny  of  the  note  from 
the  bank  by  the  wife,  but  rather  an  obtaining 
by  forgery  or  false  pretences  by  her,  and  that 
the  receipt  by  the  prisoner  from  her  was  not 
a  receipt  of  stolen  property.  I  held,  however, 
that  the  forged  oixier  presented  by  the  wife 
was,  under  the  circumstances,  a  mere  mode 
of  committing  a  larceny  against  the  London 
and  Westminster  Bank,  ana  that  the  prisoner 
was  liable  to  be  convicted  on  the  fourth 
count 

The  jury  found  the  prisoner  guilty  on  that 
count,  and  I  respited  judgment,  and  reserved 
for  the  consideration  of  the  Court  the  ques- 
tion whether  the  obtaining  the  note  from  the 
bank  by  Mrs.  Allen,  under  the  circumstances 
stated,  was  a  larceny  by  her;  if  not,  the  con- 
viction must  be  reversed. 

Collins,  for  the  prisoner.  Tlie  conviction  is 
for  receiving  a  100/.  note  stolen  by  Mrs.  Allen 
from  the  London  and  Westminster  Bank, 
but  Mrs.  Allen's  conduct  did  not  amount  to 
stealing;  it  was  an  obtaining  money  by  false 
pretences ;  for,  first,  the  cashier  had  power  to 
part  with  the  property  in,  and  possession  of, 
the  money  of  the  bank;  and,  secondly,  he 
did  part  with  both  as  regards  this  note, 
believing  the  order  presented  to  him  to  be 
genuine.  In  Story  on  Agency,  s.  115,  p.  118, 
6th  ed.,  the  duties  of  cashiers  are  stated,  and 
where  payment  is  made  to  a  bon&  fide  holder 
on  a  forged  order  the  payment  cannot  be  re- 
called, for  the  cashier  is  bound  to  know  the 
genuine  paper  of  the  bank:  United  States 
Bank  v.  Bank  of  Georgia  (10  Wheaton,  333). 
Money  had  and  received  will  not  lie  by  a 
banker  against  a  person  who  has  received 
money  of  the  bank  through  a  cashier's  mis- 
take :  Chambers  v.  Miller  (32  L.  J.  (C.P.)  30). 
These  cases  shew  that  a  cashier  can  part  with 
his  master's  property,  and  divest  his  master 
of  it.  The  cashier's  duty  is  to  decide  on 
the  genuineness  of  a  cheque.  Jf  he  decides 
wrongly,  and  pays  money  on  a  forged  cheque, 
he  still  acts  within  the  scope  of  Ids  autiio- 
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rity.  BelioTing  the  cheque  in  question  to  be 
genuine,  he  intended  to  part  with  the  pro- 
perty in  the  note,  and  he  did  so  ]mrt  with  it 
to  Mrs.  Allen.  The  bank  is  identified  with 
its  cashier,  and  having  voluntarily  parted 
with  its  own  money,  and  not  merely  with  the 
possession  of  it,  the  act  of  Mrs.  Allen  is  not 
krceny,  bccAUso  one  of  the  material  elements 
of  that  offence  is  absent,  viz.  a  taking  against 
the  will  of  the  owner.  Jieg.  v.  Jackson  (1  Moo. 
C.  G.  119)  is  on  all  fours  with  this  case. 
There  the  seryant  of  a  pawnbroker,  who  hod 
a  general  authority  from  his  master  to  act  in 
his  business,  delivered  up  a  pledge  to  the 
pawner  of  it,  believing  he  was  receiving  in 
exchange  a  parcel  of  diamonds.  The  parcel 
contained  wortliless  stones;  but  the  servant 
having  entirely  parted  with  the  pledge  under 
a  mistake,  it  was  held  that  the  pledger 
ooald  not  be  convicted  of  larceny.  lieg,  v. 
Adams  (1  Den.  C.  C.  38),  litg.  v.  Atkinson 
&  East,  P.  G.  673),  are  also  in  point  In 
1  Hale's  Pleas  of  the  Grown,  p.  506,  it  is  said, 
"If  A.  comes  to  B.,  and  by  a  false  message 
or  token  receives  money  of  him,  and  carries 
it  away,  it  is  no  felony:"  Heg.  v.  Parks  (2 
East,  P.  C.  671);  Hcg.Y.  Barnes  (2  Den.  G.  G. 
69);  licff,  V.  Essex  (Dears.  &  B.  G.  G.  371). 
The  cashier  here  did  not  merely  jyaxt  with 
the  possession  of  the  note;  he  parted  with 
the  property  in  it  also.  The  prisoner  might 
have  been  convicted  of  receiving  property 
obtained  by  &lse  pretences:  24  <&  25  Vict, 
e.  96,  8.  95.  But  he  cannot  be  convicted 
under  the  indictment  as  it  stands. 

FUand,  for  the  Grown.  The  cashier  had 
no  power  to  part  with  the  property  in  the 
note.  lUg.  v.  Adams  (1  Den.  G.  G.  38)  is  not 
in  point,  l^ecause  there  the  person  who  part^ 
witii  the  goods  was  the  owner  himself. 

[Blaokbuun,  J.  The  three  cases  which 
press  most  against  you  are  Beg.  v.  Jackson 
(1  Mood.  C.  G.  119),  Beg.  v.  Barnes  (2  Den. 
G.  G.  59),  and  Beg.  v.  Essex  (Dears.  &  B.  G.  G. 
371).  Unless  you  can  distinguish  those  cases, 
the  present  is  decided  by  authority.] 

It  is  impossible  almost  to  distinguish  those 
cases,  but  there  are  several  other  cases  at 
Tarianco  with  them.  This  case  must  be  de- 
cided l^  deciding  between  conflicting  au- 
thorities. In  Beg,  v.  Atkinson  (2  East,  P.  G. 
673),  cited  for  the  prisoner,  the  delivery  was 
by  the  owner.  Beg.  v.  Jucksun  (1  Mood.  G.  G. 
Il9)  is  difficult  to  distinguish ;  but  the  ques- 
tion in  every  case  is,  whether  the  person  who 
parts  with  goods  had  authority  to  divest  the 
owner  of  the  proi)erty. 

[BoviLL,  CJ.  The  cashiers  of  a  bank 
are  the  only  persons  authorized  to  part 
with  the  money  of  the  bank.  They  have  full 
authority  to  decide  on  the  genuineness  of 
any  signature  presented  to  them,  and,  if 
tb^  believe  it  genuine,  to  pay  over  money 
accofdiDgly.] 

It  is  snlnnitted  that  it  makes  no  difference 
whether  a  casbier  has  to  judge  of  a  signa- 
tme  or  not;  aft  any  ratoi  ho  has  no  authority 


to  part  with  money  improperly  which  is 
not  his,  but  the  bank's;  Btx  v.  Longstrteth 
(1  Mood.  G.  G.  137). 

[Blackburn,  J.  There  the  servant  had  no 
authority  to  deal  with  the  i)roperty  in  the 
goods,  but  merely  with  the  possession.] 

A  carrier,  as  a  bailee,  is  responsible  for 

groixjrty  entrusted  to  liim.    Why  should  not 
is  servant  have  the  same  extent  of  authority 
and  the  same  discretion  as  a  bank  clerk? 

[Lush,  J.  Tlie  proj)erty  in  the  goods  re- 
mained in  the  consignor. 

Blackburn,  J.  The  decision  turned  on 
the  fact  tliat  the  servant  of  the  carrier  had 
no  general  authority  to  part  with  the  goods, 
while  in  Beg.  v.  Jackson  (1  Mood.  G.  G.  119) 
the  pawnbroker's  servant  had  such  general 
authority.] 

A  servant  can  have  no  authority  to  jxart 
with  goods  improperly.  Every  servant  must 
have  a  certain  discretion  given  him,  and  if 
ho  exercises  that  discretion  wrongly,  and 
I)arts  with  goods,  he  jmrts  with  the  posses- 
sion, and  not  with  the  projKjrty:  Beq.  v. 
Wilkins  (1  Leach,  620 ;  2  East,  P.  G.  673) ; 
Beg.  V.  timnll  (8  G.  &  P.  46) ;  Beg.  v.  Steuxirs 
(1  Gox,  G.  G.  174). 

Collins  was  not  called  upon  in  reply. 

BoviLL,  G.J.  I  am  of  opinion  that  this 
conviction  cannot  be  sustained.  The  dis- 
tinction between  larceny  and  false  pretences 
is  material.  In  larceny  the  taking  must  be 
against  the  will  of  the  owner.  That  is  of 
the  essence  of  the  offence.  The  cases  cited 
by  Mr.  Gollins  on  behalf  of  the  prisoner  are 
clear  and  distinct  upon  tliis  point,  showing 
that  the  obtaining  of  property  from  its 
owner,  or  his  servant  alisolutely  authorized 
to  deal  with  it,  by  false  pretences  will  not 
amount  to  larceny.  The  cases  cited  on  the 
other  side  are  cases  where  the  servant  had 
only  a  limited  authority  from  his  master. 
Here,  however,  it  seems  to  me  that  the  bank 
clerk  had  a  general  authority  to  part  with 
both  the  property  in  and  possession  of  his 
master's  money  on  receiving  what  he  l)elieved 
to  be  a  genuine  order,  and  that  as  he  did  so 
part  with  both  the  i)roperty  in  and  ixwses- 
sion  of  the  note  in  question  the  offence  com- 
mitted by  Mrs.  Allen  falls  within  the  cases 
which  make  it  a  false  pretence,  and  not  a 
larceny,  and  therefore  the  prisoner  cannot 
be  convicted  of  knowingly  receiving  a  stolen 
note. 

Ghannell,  B.  I  am  of  the  same  opim'on. 
The  cases  cited  on  one  side  and  the  other 
are  distinguishable  on  the  ground  that  in 
one  class  of  cases  the  servant  had  a  general 
authority  to  deal  with  his  master's  property, 
and  in  the  other  class  merely  a  special  or 
limited  authority.  If  the  bank  clerk  here 
had  received  a  genuine  order,  he  would  have 
paid  the  money  for  his  master,  and  parted 
with  the  property,  and  the  transacticfa  would 
have  really  been  what  it  ^ut^i\.^  V^  \2(^. 
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If,  however,  the  clerk  makes  a  mistake  as  to 
the  genuineness  of  «  signature,  nevertheless 
he  has  authority  to  decide  that  point ;  and  if 
he  pays  money  on  a  forged  order,  the  pro- 
perty therein  passes  from  the  master,  and 
cannot  be  said  to  have  been  stolen. 

Bylks,  J.  I  am  of  the  same  opinion.  I 
would  merely  say  that  I  ground  my  judg- 
ment purely  on  authority. 

Blackbubn,  J.  I  also  am  of  the  same 
opinion.  I  must  say  I  cannot  but  lament  that 
the  law  now  stands  as  it  does.  The  distinction 
drawn  between  larceny  and  false  pretences, 
one  being  made  a  felony  and  the  other  a 
misdemeanour— and  yet  the  same  ptmish- 
ment  attached  to  each — seems  to  me,  I  must 
confess,  unmeaning  and  mischievous.  The 
distinction  arose  in  former  times,  and  I  take 
it  that  it  was  then  held  in  favour  of  life  that 
in  larceny  the  taking  must  be  against  the 
will  of  the  owner,  larceny  then  being  a 
capital  offence.  However,  as  the  law  now 
stands,  if  the  owner  intended  the  property  to 
pass,  though  he  would  not  so  have  intended 
had  he  known  the  real  facts,  that  is  sufficient 
to  prevent  the  offence  of  obtaining  another's 
property  from  amounting  to  larceny;  and 
where  the  servant  has  an  authority  co-equal 
with  his  master's,  and  parts  with  his  master's 
property,  such  property  cannot  be  said  to  be 
stolen,  inasmucn  as  the  servant  intends  to 
part  with  the  property  in  it.  If,  however, 
the  servant's  authority  is  limited,  then  he 
can  only  part  with  the  possession,  and  not 
with  the  property ;  if  he  is  tricked  out  of  the 
possession,  the  offence  so  committed  will  be 
larceny.  In  Keg,  v.  Longstreeth  (1  Moo.  C.  C. 
137),  the  carrier's  servant  had  no  authority 
to  part  with  the  goods,  except  to  the  right 
consignee.  His  authority  was  not  generally 
to  act  in  his  master's  business,  but  limited  in 


that  way.  The  offence  was  in  that  case  held 
to  be  larceny  on  that  ground,  and  this  dis- 
tinguishes it  from  the  pawnbroker's  case 
(Beg.  V.  Jarkson,  1  Mood.  C.  C.  119),  which 
the  same  judges,  or  at  any  rate  some  of  them, 
had  shortly  before  decided.  There  the  ser- 
vant, from  whom  the  goods  were  obtained, 
had  a  general  authority  to  act  for  his  master, 
and  the  person  who  obtained  the  goods  was 
held  not  to  be  guilty  of  larceny.  So,  in  the 
present  case,  the  cashier  holds  the  money  of 
the  bank  with  a  general  authority  from  the 
bank  to  deal  with  it.  He  has  authority  to 
part  with  it  on  receiving  what  he  believes 
to  be  a  genuine  order.  Of  the  genuineness 
he  is  the  judge;  and  if  under  a  mistake 
he  parts  with  money,  he  none  the  less  in- 
ienoB  to  part  with  the  property  in  it,  and 
thus  the  offence  is  not,  according  to  the 
cases,  larceny,  but  an  obtaining  by  false  pre- 
tences. The  distinction  is  inscrutable  to  my 
mind,  but  it  exists  in  the  cases.  There  is  no 
statute  enabling  a  count  for  larceny  to  be 
joined  with  one  for  false  pretences;  and  as 
the  prisoner  was  indicted  for  the  felony,  the 
conviction  must  be  quashed. 

Lush,  J.  I  also  agree  that  the  conviction 
must  be  quashed.  I  ground  my  judgment 
on  the  distinction  between  the  cases  which 
has  been  pointed  out.  The  cashier  is  placed 
in  the  bank  for  the  very  purpose  of  parting 
with  the  money  of  the  bank.  He  has  a 
general  authority  to  act  for  the  bank,  and 
therefore  that  which  he  does  his  masters,  the 
bankers,  do  themselves  through  him. 

Conviction  quashed. 

Attorneys  for  the  Crown :  Pawlcy  Ijovesy,  & 
Fearmi ;  Mny  &  Cartioright, 
Attorney  for  prisoner ;  £,  Froggatt. 
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Rape— Woman's  Consent  obtained  by  Fraud. 

Where  a  woman  consents  to  the  act  of  con- 
nectioHf  even  though  her  consent  is  obtained  by 
fraud f  the  act  does  not  amount  to  rape. 

A  woman  while  in  bed  with  her  husband  per- 
mitted the  prisoner,  under  the  belief  thai  he  u)a^ 
her  husband,  to  have  connection  with  her : — 

Held,  thaty  in  the  absence  cf  proof  that  she 
was  asleep  or  unconscious  at  tJie  time  the  act  of 
connection  commenced^  it  must  be  taken  that  her 
consent  was  obtained  by  fraud,  and  that  the 
prisoner's  act  did  not  amount  to  rape. 

THS^ollowing  ease  was  stated  by  Eelly, 

G«BL »— • 


This  was  an  indictment  for  a  rape.  The 
question  is  whether  the  offence  as  proved 
amounted  in  point  of  law  to  a  rape.  This 
question  depended  entirely  upon  the  evidence 
of  the  prosecutrix,  Harriet  Geldart,  which 
was  as  follows : — 

"I  and  my  husband  lodge  together  at 
William  Cramer's.  We  sleep  upstairs  on 
the  first  floor,  and  were  in  bea  together 
on  the  night  of  Saturday,  the  21st  of  Jund. 

1  went  to  bed  about  12  o'clock,  and  about 

2  o'clock  on  Sunday  morning  I  was  lying  in 
bed,  and  my  husband  beside  me.  I  had  my 
baby  in  my  arms,  and  was  between  waking 
and  sleeping.    I  was  completely  awakened 
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bj  a  man  haTing  connection  with  me,  and 
pvishing  the  baby  aside  out  of  my  arms.  He 
was  haTing  connection  with  me  at  the  mo- 
ment when  I  comnletely  awoke.  I  thought 
it  was  my  husband,  and  it  was  while  I  could 
count  five  after  I  completely  awoke  before  I 
found  it  was  not  my  husband.  A  part  of  my 
dress  was  oyer  my  face,  and  I  got  it  off,  and 
he  was  moTing  away.  As  soon  as  I  found  it 
was  not  my  husband,  I  pulled  my  husband's 
hair  to  wake  him.  The  prisoner  jumped  off 
the  bed." 

On  cross-examination  she  added,  "Till  I 
got  my  dress  off  my  face  I  thought  it  was 
my  husband.  After  he  had  finished  I  pulled 
the  dxesB  off  my  faca  I  was  completely 
awfdaened  by  the  man  having  connection 
with  me  and  the  baby  being  moved."  On  re- 
examination she  said,  "  The  baby  was  pushed 
OQ  &rther  into  the  bed." 

The  jnry  found  this  evidence,  as  I  have 
stated  it,  to  be  true. 

Upon  these  facts  the  prisoner's  counsel, 
Mr.  Cottingham,  submitted  that  the  indict- 
ment was  not  sustained,  and  quoted  1  Eussell 
(HI  Crimes,  ed.  of  1843,  p.  677 ;  Jiex  v.  Jack- 
<w»  (Buss.  &  Ry.  487);  Jieg.  v.  Saunders 
(8  C.  &  P.  265);  Rexy.  Williana  (8  C.  &  P. 
m);  Beg.  V.  Camplin  (1  Den.  C.  C.  89); 
R^.  V.  FUtcher  (8  Cox,  C.  C.  131),  was  also 
idl^red  to. 


I  thought,  especially  on  the  authority  of 
the  judgment  delivered  by  Lord  CampbeiH  in 
i?ev.  V.  Fletcher  (8  Cox,  C.  C.  131),  that  the 
case  was  made  out,  inasmuch  as  it  was  suffi- 
cient that  the  act  was  done  by  force  and 
without  consent  before  or  afterwards;  that 
the  act  itself,  coupled  with  the  pushing  aside 
the  child,  amounted  to  force-;  and  there  was 
certainly  no  consent  before,  and  the  reverse 
immediately  afterwards;  but  I  reserved  the 
point  for  the  Court  of  Criminal  AppeaL 

No  counsel  appeared  on  either  side. 

BoviLL,  C. J.  We  have  carefully  considered 
the  facts  as  stated  in  tliis  case.  It  does  not 
appear  that  the  woman,  upon  whom  the 
offence  was  alleged  to  have  been  committed, 
was  asleep  or  unconscious  at  the  time  when 
the  act  of  connection  commenced.  It  must 
be  taken,  therefore,  that  the  act  was  done 
with  the  consent  of  the  prosecutrix,  though 
that  consent  was  obtained  by  fraud.  It  falls 
therefore  within  the  class  of  cases  which 
decide  that,  where  consent  is  obtained  by 
fraud,  the  act  done  does  not  amount  to 
rape. 

Chaknell,  B.,  Bylbs,  Blaokbubn,  and 
Lush,  JJ.,  concurred. 

Conviction  quashed. 


Nov.  14,  1868.    The  Queen  v.  Shickle.    [1  C.  C.  R  158.] 


Laioeny — Animals  fer»  Natnrie — Yoimg  Par- 
tridges reared  under  a  common  Hen. 

PartriflgeSf  hatched  and  reared  by  a  common 
hen,  whUe  they  remain  with  her,  and  from  their 
inability  to  escape,  are  practically  under  the 
dominion  and  in  the  power  of  the  ovmer  cf  the 
Aen,  may  be  the  subject  of  larceny,  though  the 
hen  is  not  confined  in  a  coop  or  otherwise,  but 
aUoived  to  wander  with  lier  brood  about  the 
fremiitet  of  her  owner. 

Reg.  r.  Cory  (10  Cox,  C  C.  23),  followed. 

The  following  cose  was  stated  by  Cock- 
bam,  C  X : — 

James  Shickle  was  tried  before  me  at  the 
kst  assizes  for  the  county  of  Suffolk  on  an 
indictment  for  larceny,  for  stealing  eleven 
tame  partridges. 

Th^  was  no  doubt  that  the  prisoner  had 
iakea  the  birds  animo  forandi ;  but  a  ques- 
tion arose  whether  the  birds  in  question 
could  be  the  snbject  of  larceny;  and  the 
ptiBoner  having  been  convicted,  I  reserved 
thepcnni  fm  the  considoration  of  the  Court. 

Toe  bixd0  in  question  had  been  reared 
bom,  iggi  tdodi  had  been  taken  from  the 


nest  of  a  hen  partridg^,  and  which  had  been 
placed  under  a  common  hen.  They  were 
about  three  weeks  old,  and  could  fly  a  little. 
The  hen  had  at  first  been  kept  under  a  coop 
in  the  prosecutor's  orchard,  the  young  birds 
running  in  and  out,  as  the  brood  of  a  hen 
so  confined  are  wont  to  do.  The  coop  had, 
however,  been  removed,  and  the  hen  set  at 
liberty,  but  the  young  birds  still  remained 
about  the  place  with  the  hen  as  her  brood, 
and  slept  under  her  wings  at  m'ght 

It  is  well  known  that  birds  of  a  wild 
nature,  reared  under  a  common  hen,  when 
in  the  course  of  nature  they  no  longer  re- 
quire the  protection  and  assistance  of  the 
hen  and  leave  her,  betake  themselves  to  the 
woods  or  fields,  and  after  a  short  time  differ 
in  no  respect  from  birds  reared  under  a  wild 
hen  of  their  own  species. 

The  birds  in  question  were  neither  tame 
by  nature  nor  reclaimed.  If  they  could  be 
said  to  be  tame  at  all,  it  was  only  that  their 
instinct  led  them  during  their  age  of  help- 
lessness to  remain  with  the  hen.  On  their 
attachment  to  the  hen  ceasing,  the  wild  in- 
stincts of  their  nature  would  reftqnn,  and 
would  lead  them  to  escape  traiox  tbi^  ds^mvoi^ssL 
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and  neighbourhood  of  man.  On  the  other 
hand,  from  their  instinctive  attachment  to 
the  hen  that  had  reared  them,  and  from 
their  inability  to  escape,  they  were  practi- 
cally in  the  power  and  dominion  of  the 
prosecutor.  The  question  id  whether,  under 
tiie  circumstances,  there  can  be  such  pro- 
perty in  birds  of  this  description  as  can  be 
the  subject  matter  of  larceny. 

Douglas,  for  the  prisoner.  These  birds  are 
fersB  natune,  and  miless  reclaimed  are  not 
the  subject  of  larceny.  The  case  finds  that 
they  were  not  tame  nor  reclaimed,  that  they 
were  restrained  by  their  instinct  only  from 
betaking  themselves  to  the  wocds  or  fields, 
not  being  confined  in  any  way.  They  could 
not,  therefore,  be  the  subject  of  larceny. 

No  counsel  appeared  for  the  Crown. 

BoviLL,  C.J.  I  am  of  opinion  that,  upon 
the  facts  stated,  the  question  asked  of  us 
must  be  answered  in  the  affirmative,  and 
that  the  conviction  is  right.  The  case  states 
that  "from  tlieir  inability  to  escape,  they 
»were  practically  in  the  power  and  dominion 
of  the  prosecutor."  That  is  suflBlcient  to  de- 
cide the  point.  In  Beg,  v.  Cory  (10  Cox, 
C.  C.  23)  the  law  on  the  subject  is  very  clearly 
laid  down  by  my  Brotlier  Channell.  He  there 
says,  sx)eaking  of  pheasants  hatched  under 
circimistances  similar  to  those  here :  "  These 
pheasants  having  been  hatched  by  hens,  and 
reared  in  a  coop,  were  tame  pheasants  at  the 
time  they  were  taken,  whatever  might  be 


their  destiny  afterwards.  Being 'thus,  the 
prosecutor  had  such  a  property  in  them  that 
they  would  become  the  subject  of  larceny, 
and  the  inquiry  for  stealing  them  would  be 
of  precisely  the  same  nature  as  if  the  birds 
had  been  common  fowls  or  any  other  poultry, 
the  character  of  the  birds  in  no  way  affecting 
the  law  of  the  case,  but  only  the  question  of 
identity."  In  that  statement  of  the  law  we 
all  concur.  The  question  here  is,  were  these 
birds  the  subject  of  property  ?  They  were  so 
when  first  hatched,  and  they  remained  so  at 
the  time  they  were  taken  by  the  prisoner, 
though  it  might  be  that  at  a  later  period 
they  would  become  wild  and  cease  to  have  an 
owner.  The  prisoner,  therefore,  was  rightly 
convicted. 

Channell,  B.,  concurred. 

Btles,  J.  I  am  of  the  same  opinion.  The 
usual  cases  of  larceny  of  animals  are  those  of 
animals  which,  being  at  first  wild,  have  be- 
come tame  and  reclaimed.  In  this  case  the 
only  difference  is  that  the  birds  here  are 
tame,  and  have  been  so  from  their  birth, 
though  they  may  become  wild  at  a  future 
time. 

Blackburn  and  Lush,  J  J.,  concurred. 

Conviction  affirmed,  (1) 

Attorney  for  prisoner:  T,  ITorrex^  for  W. 
Widjjole,  Bury  St.  Edmund*s, 


Nov,  16,  1868.    The  Queen  v,  Andebson.    [1  C.  C.  R.  161.] 


Admiralty  Jurisdiction  —  Manslaughter — Inter- 
national Law — Merchant  Shipping  Act  (17 
&  18  Vict  c.  104),  8.  267. 

The  Admiralty  Jurisdiction  of  England  ex- 
tends over  British  vessels,  not  only  when  they 
are  sailing  on  the  high  seas,  hut  also  when  they 
are  in  tlie  rivers  of  a  foreign  territory  at  a  place 
below  bi-idges,  where  the  tide  ebbs  and  flows^and 
where  great  ships  go. 

All  seamen,  whatever  their  nationality,  serv- 
ing on  board  British  vessels,  are  amenable  to  the 
provisions  of  British  law. 

An  American  citizen,  serving  on  board  a 
British  ship,  caused  the  death  of  another  Ame- 
rican citizen,  serving  on  board  the  same  ship, 
,under  circumstances  amounting  to  manslaughter, 
the  ship  at  the  time  being  in  the  river  Garonne, 
within  French  territory,  at  a  place  below  bridges, 
vihere  the  tide  ebbed  and  flowed,  and  great  ships 
went: — 

Held,  that  the  ship  was  within  the  Admiralty 
Jurisdiction,  and  that  the  prisoner  was  rightly 


tried  and  convicted  at  the  Central  Criminal 
Court, 

Quaere,  as  to  the  effect  of  the  Merchant  SJiip- 
ping  Act  (17  <fc  18  Vict.  c.  104),  s.  2<u, 

The  following  case  was  stated  by  Byles,  J.: — 
James  Anderson,  an  American  citizen,  was 
indicted  at  the  Central  Criminal  Court  for 
murder  on  board  a  vessel  belonging  to  the 
port  of  Yarmouth,  in  Nova  Scotia ;  she  was 
registered  in  London,  and  was  sailing  under 
the  British  flag.  At  the  time  of  the  offence 
committed  the  vessel  was  in  the  river  Garonne, 
within  the  boundaries  of  the  French  empire, 
on  her  way  up  to  Bordeaux,  which  city  is  by 
the  course  of  the  river  about  ninety  miles 
from  the  open  sea.  The  vessel  had  proceeded 
about  half  way  up  the  river,  and  was  at  the 
time  of  the  offence  about  800  yards  from  the 
nearest  shore ;  the  river  at  that  place  being 
about  half  a  mile  wide.   The  tide  flows  up  ta 

(1)  See  also  Beg,  v.  Head  (1  F.  &  F.  850). 
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tbe  place  and  beyond  it  No  evidence  was 
given  whether  the  place  was  or  was  not 
Yithin  the  limits  of  the  port  of  Bordeaux. 
It  was  objected  for  the  prisoner,  that  the 
offence  haying  been  committed  within  the 
«nniro  of  France,  the  vessel  being  a  colo- 
nial vesseU  and  the  prisoner  an  American 
citizen,  the  Court  had  no  jurisdiction  to  try 
him. 

I  expressed  an  opinion  nnfavonrable  to 
the  objection,  but  afproed  to  grant  a  case  for 
tbe  ojiinion  of  this  0}urt. 

The  prisoner  was  convicted  of  man- 
daughter. 

1/.  WiHiams,  for  the  prisoner.  The  Court 
hod  no  jurisdiction  in  this  case  because  the 
prisoner  was  an  American  citizen,  and  in  a 
Wign  territory,  at  the  time  the  oflfonce  was 
committei.  The  Admiralty  authorities  had 
no  power  to  send  the  man  back  to  England 
for  trial. 

[BovHiL,  C.J.  The  case  does  not  raise 
that  point.  The  question  in  the  case  is, 
"Being  here,  could  he  be  tried ?  " 

Blackburn,  J.  Suttler's  ('a*  (D.  &  B.  C.  C. 
525)  decides  that,  even  if  wrongly  brought 
here,  it  makes  no  difference.] 

The  267th  section  of  the  Merchant  Ship- 
ping Act,  1854  (17  &  18  Vict,  c  im  (1),  was 
relied  on  by  the  Crown  at  the  trial.    It  has 
no  application  to  this  case,  because  it  applies 
ooly  to  British  seamen,  whereas  the  prisoner 
here  was  an  American  citizen.    In  Lewis  on 
Foreign  Jurisdiction,  p.  25,  it  is  said,  "It 
seems  that  under  this  provision  "  (Merchant 
Shipping  Act,  1854,  s.  267),  "  a  theft,  or  even 
a  common  assault,  committed  by  a  British 
seaman  upon  a  native  in  a  foreign  port  might 
be  the  subject  of  an  indictment  imder  the 
Admiralty  jurisdiction  in  England.  It  is  pos- 
sible, however,  tliat  the  very  extensive  terms 
of  this  enactment  might  receive  some  limita- 
tion from  judicial  interpretation."  The  author 
clearly  thought  the  section  must  be  limited 
to  British  subjects. 

[Blackburn,  J.    The  expression,  British 
seaman,  may  mean  one  who,  whatever  his 


fl)  17  A  18  Vict.  c.  104,  s.  267  :— "  All  offences 
•inuniit  property  or  perwm  coinmittc<l  in  or  at  any 
place  cither  ashore  or  afloat  out  of  Her  Alajesty'H 
dnminions  by  any  majitt-r,  seaman^  or  apprentifo, 
who  at  the  tiiae  when  the  offence  is  couiinitted 
is  or  within  thrco  months  previously  luis  Ix-cu 
employed  in  any  BritiHli  ship,  shall  be  deemed  to 
be  offences  of  the  same  nature  respectively,  and  bo 
liable  to  the  same  punishments  re^qiectivelv,  and 
be  inquired  of,  heunl,  tried,  determined,  and 
adjudged  in  the  ^amo  manner  and  by  the  same 
Coorts  and  in  tlie  same  places  as  if  such  offences 
bad  been  committed  within  the  jurisdiction  of  the 
Admiralty  tf(  England;  and  the  coats  and  ex- 
pvmes  of  the  protecntion  of  any  such  offence  may 
De  directed  to  be  paid  as  in  tlie  case  of  costs  and 
czpenae*  of  prosecntionB  for  offences  committed 
-rithio  the  jiuitd^ction  of  the  Admiralty  of  £ng- 


natiouality,  is  serving  on  board  a  British 
ship.] 

The  section  in  question  must  be  limited 
to  British  subjects.  The  legislature  cannot 
legislate  for  the  subjects  of  a  foreign  power. 
The  18  &  19  Vict.  c.  91,  s.  21,  professes  to 
legislate  for  offences  committed  on  board 
ship  on  the  high  seas  by  those  not  British 
subjects.  If  the  legislature  could  make  such 
an  enactment,  still  the  ))lace  in  question  is 
not  the  high  seas.  It  was  within  the  empire 
of  France. 

[Blackbubn,  J.  It  has  been  decided  that 
a  ship,  which  bears  a  nation's  flag,  is  to  be 
treated  as  a  jjart  of  the  territory  of  that 
nation.    A  ship  is  a  kind  of  floating  island.] 

If  it  floats  into  the  territory  of  another 
nation,  it  would  cease  to  be  so,  and  the  juris- 
diction of  the  flag  would  then  be  excluded. 
This  man  might  have  been  tried  in  France. 

[BoviLL,  C.J.  Even  if  he  might,  why 
should  not  this  country  legislate  to  regulate 
the  conduct  of  tliose  on  board  its  own  vessels, 
so  as  to  have  concurrent  jurisdiction  ?  How- 
ever, it  would  seem  from  Ortolan,  Diplomatic 
de  la  Mer,  Book  2,  ch.  13,  ]m.  2G9— 271, 4th 
ed.,  that  tlie  French  local  authorities  will  not 
interfere  with  transactions  on  board  foreign 
vessels.  They  repudiate  jurisdiction  in  such 
cases.] 

Section  2G7  of  the  Merchant  Shipping 
Act,  1854,  professes  to  give  jurisdiction  three 
months  after  a  man  has  left  the  ship.  Under 
that  provision  an  alien,  who  had  left  a  ship,  and 
returned  to  his  own  country  and  committal 
a  crime  two  months  afterwards  there,  might 
be  tried  and  punished  here.  That  could 
never  have  been  intended  This  was  not  tho 
liigh  seas.  It  was  French  territory  where  the 
ship  was  sailing,  and  tlierefore  our  courts 
have  no  jurisdiction :  Beg,  v.  Jk  Maltos  (7  C. 
<&  P.  458);  Bvf/,  V.  Bepi'irdo  (1  Taunt.  26); 
and  Jirg,  v.  John  Lewis  (Deais.  &  B.  C.  C. 
182)  were  also  referred  to. 

Folfirid  (Beasity  with  him),  for  the  Crown. 
The  2G7th  section  of  the  Mercliant  Shipping 
Act,  1854,  is  not  relied  on  in  support  of  this 
conviction.  The  words  "  British  subject "  ap- 
phes  to  an  alien  who  resides  in  this  country 
(1  Hale,  P.  C.  542).  This  man  is  a  British 
subject,  as  being  subject  to  British  law.  In 
Beg.  V.  Dcptirdo  (1  Taunt.  26)  no  decision 
was  given.  The  man  was  released,  it  is  true, 
but  he  was  an  alien  enemy.  In  that  ca^o 
there  was  no  protection  affordetl  by  our  law, 
and  therefore  iie  was  not  amenable  to  it.  In 
Beg.  V.  l)e  Mattos  (7  C.  &  P.  458)  the  offence 
was  committed  on  land  out  of  the  CFnited  King- 
dom, and  the  i)risoner,  a  foreigner,  had  left 
the  service  of  the  ship.  Ho  had  ceased  to 
be  imder  British  protection,  and  therefore 
ceased  to  be  amenable  to  British  law.  The 
question  here  is,  whether  a  jierson  killing 
another  in  a  British  ship  afloat  is  amenable 
to  British  law  ?  A  ship  is  a  floating  island, 
and  it  does  not  lose  its  character  as  such 
when  in  the  rivet  o!  t)iXio\\i<et  \.^m\!(st:^  ^Xs^SX. 
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Btil!  remains  Britiflh,  and  subject  to  British 
law:  11.  T.  Jmtol  (1);  lleg.  y.  Alkn  (1  Mood. 
C.  C.  494).  Great  mconvenience  would  enaue 
if  that  were  not  so.  Crimes  would  frequently 
escape  altogether  unpuninhed.  The  French 
courts  repudiate  junsdictjon  in  the  case  of 
offences  committed  on  board  foreign  mer- 
chant Teasels  by  one  member  of  the  crew 
against  another  in  French  ports,  unless  the 
peace  of  the  port  is  disturbed.  They  would 
take  no  cognizance  of  theoffeuce  in  this  cose, 
tlierefore :  Wheaton'a  Int.  Iaw  (ed.  1864), 
pp.  20'2-3 ;  Ortolan,  Bipiomatio  de  la  Mor, 
Bk.  '2,  cap.  13,  pp.  303-305,  3rd  ed. ;  269— 
271,  4th  ed.  Suppose  the  ship  was  in  the 
waters  of  a  savage  country,  if  a  p.-rson  com- 
mitting a  crime  could  not  be  tried  by  the 
law  of  the  ship,  he  would  escape  altogether : 
VniUd  Slntf,  T.  Ilalmei  (6  Wheat  412).  To 
give  jurisdiction  to  the  country  to  which  a 
ship  belongs,  it  is  not  necessary  that  the 
ship  should  be  on  the  high  seas  at  the  time 
the  crime  is  committed.  It  is  sufficient  if  it 
be  in  tidal  water,  even  though  that  water  be 
in  the  body  of  another  country,  and  where 
great  ships  go. 

[Blackbubn,  J.  The  latter  limitation 
is  necessary,  otherwise  a  foreign  country 
might  claim  jurisdiction  over  a  crime  com- 
mitted on  a  boat  belonging  to  one  of  i\» 
Tessela  though  as  far  up  the  Thames  as 
TeddJngton.] 

(Jailfl  Slata  v.  WiUh^i/T  (5  Wheat.  76) 
seems  to  deny  the  jurisdiction  of  the  nation 
to  which  the  ship  belongs  when  the  ship  is 
in  the  tidal  river  of  a  foreign  power,  but  that 
esse  is  opposed  to  Unilrd  Sl'itrn  v.  Cmmfn 
(12  Peters.  72),  which  shews  that  the  juris- 
diction exists  in  such  casen.  The  true  view 
of  the  law  is,  that  if  a  British  ship  is  in  a 
foreign  river,  at  a  place  whore  the  tide  et>bs 
and  flows,  and  where  great  ships  go,  the 
jurisdiction  of  the  Admiraity  extends  to  her  : 
■na.,.ag  T.  Jjine  (2  Sumner,  1).  The  struggle 
in  former  times  was  between  the  Common 
Law  courts  and  tlie  Admiralty  courts.  If 
a  crime  was  committed  on  a  river  in  this 
country,  then  a  conflict  of  jurisdiction  arose; 
but  if  the  ship  is  in  a  foreign  river,  if  the 
Admiralty  has  no  jurisdiction,  no  court  has. 
The  earliest  statutes  on  the  subject  of  Ad- 
miralty jurisdiction  are  3  Rich.  II.  c.  3,  and 
,15  Hen.  VIIL  c.  15,  but  those  statutes  were 
passed  not  to  limit  the  jurisdiction,  but  to 
cure  defects  of  venue  in  certain  cases:  1 
Kent's  Comm.  10th  ed.  pp.  409,  410.  The 
American  courts  hold  that  the  large  lakes 
and  rivers  of  that  country  are  within  Ad- 
miralty jurisdiction :  O'cuwee  Vhi'/  v.  Fih- 
hugh  (12  Howard,  443).  Even  supposing  that 
the  country  of  the  river  had  concurrent  juris- 
diction, that  could  not  affect  the  question. 
The  true  test  is,  does  the  jurisdiction  of  the 


(1)  Old  Bailey,  23th  Feb.  1812,  MS.  Cited 
I  Ruaa.  on  CrimCB,  4t1i  cd.  p.  153,  and  Arch- 
bold'i  Crim  Fig.  Ifith  cd.  p.  31)5.  I 


Admiralty  extend  to  the  place  where  the  ship 
is  sailing;  i.e.  is  the  ship  on  the  high  seas, 
or  in  a  tidal  river  of  a  foreign  power,  where 
great  ships  go?  It  is  submitted  that  the 
ship  in  question  did  not  lose  its  character  as 
a  British  ship  by  floating  within  a  league  of 
French  territory  in  a  tidal  river.  Where  the 
ship  is  in  a  foreign  port,  it  loses  its  character 
aa  a  ship :  Vnitfil  SUUeg  v.  IlamilUm  (1  HasoQ, 
152);  but  it  does  not  lose  that  obander 
while  in  a  river.  The  flag  of  the  ehip  extendi 
ib  protection  over  all  on  board,  aa  long  M 
the  character  of  ship  remains,  and  in  return 
for  that  protection,  every  person  on  board 
owes  allegiance  to  the  iaw  of  the  flag.  The 
prisoner,  therefore,  was  within  Admiralty 
jurisdiction;  he  had  the  protection  of  the 
British  flag,  and  was  therefore  amenable  to 
British  law. 
M.  Wiiliam),  in  reply. 

BoviiL,  C.J.  There  is  no  doubt  that  the 
place  where  the  offence  was  committed  was 
within  the  territory  of  France,  and  that  the 
priKoner  was,  therefore,  subject  to  the  laws 
or  France,  which  that  nation  might  enforce 
if  they  thought  fit;  but  at  the  same  time  he 
was  also  within  a  British  merchant  vessel, 
on  board  that  vessel  as  a  part  of  the  crew, 
and,  as  such,  he  must  be  taken  to  have  been 
under  the  protection  of  the  British  law,  and 
also  amenable  to  its  provisions.  It  is  said 
that  the  prisoner  was  an  American  citizen, 
but  he  had  embarked  by  his  own  consent 
on  board  a  British  ship,  and  was  at  the  time 
a  portion  of  its  crew.  There  are  many  ob- 
servations to  bo  found  in  various  writers  to 
shew  that  in  some  instances,  though  subject 
to  American  law  as  a  citizen  of  America,  &dA 
to  the  law  of  France  as  being  found  within 
French  territory,  yet  that  he  must  also  he 
considered  as  being  witliin  British  jurisdic- 
tion as  forming  a  part  of  the  crew  of  a 
British  vessel,  upon  tlio  principle,  that  the 
jurisdiction  of  a  country  is  preserved  oyer 
its  vDSKols,  though  thej  may  be  in  ports  or 
rivers  Iwlonging  to  another  nation.  With 
respect  to  Franco,  M.  Ortolan  iu  liis  work(2) 
says,  that  it  is  clear  that  with  regard  to 
merchant  vessels  of  foreign  countries,  the 
French  nation  do  not  assert  their  police  law 
against  the  crews  of  those  vessels,  unless  the 
aid  of  the  French  authority  l>e  invoked  \fj 
those  on  board,  or  unless  the  offence  com- 
mitted kiids  to  some  disturbance  in  their 
ports.  The  law  of  Franco  is  very  clear  on 
this  (Kiint.  Amongst  the  instances  mentioned 
are  two  cases  of  American  vessels,  one  Iveing 
in  the  port  of  Antwerp,  and  the  other  in 
the  port  of  Marseilles,  where,  offences  being 
committed  on  board,  the  Americans  claimed 
the  exclusive  jurisdiction  over  their  vessels; 
though,  being  in  foreign  ports,  they  were 
veRHele  belonging  to  America.     As  far  as 
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ioa  is  conoemed,  she  has  by  statute 

regulations  for  those  on  lx)ard  her 
Is  in  foreign  ports,  and  we  have  adopted 
axne  conrse  in  this  country.  When 
Is  go  into  a  foreign  port  they  must  re- 

the  laws  of  that  nation  to  which  the 
belongs;  but  they  must  also  respect 
IW8  of  the  nation  to  which  the  vessel 
gs.  When  our  vessels  go  into  foreign 
lies  we  have  the  right,  even  if  we  are 
ound,  to  make  such  laws  as  to  prevent 
rbance  in  foreign  ports,  and  it  is  the 
of  every  nation,  which  seeds  ships  to 
n  ootmtries,  to  make  such  laws  and 
itions.  In  the  present  case,  if  it  were 
»ry  to  decide  the  question  upon  the 
lant  Shipping  Act,  1  should  have  no 
tion  in  spying  that  we  have  the  power 
[slate  for  those  persons  who  place  them- 

under  allegiance  to  us  by  becoming  a 
n  of  a  British  crew,  and  there  would  be 
consistency  in  including  foreigners  in 
legislation.  What  is  the  effect  of  the 
lant  Shipping  Act  it  is  not  neceesaiy 
y  decide,  and  therefore  I  do  not  feel  it 
ary  to  enter  into  the  question,  for  the 
ion  Law  of  Qigland,  independently  of 
atute,  is  in  my  judgment  sufficient  to 
I  this  case.  Here  the  offence  is  com- 
l  on  board  a  British  vessel  by  one  of 
ew.  If  this  offence  had  been  committed 
the  high  seas,  there  could  have  been  no 
upon  the  question  either  on  principle 
khority,  aiMl  the  offence  then  would 
been  committed  clearly  within  the 
lotion  of  the  Admiralty,  and  therefore 
ntral  Criminal  Court  would  have  stood 
>  same  position  as  if  the  offence  had 
committed  within  its  jurisdiction  on 

Then,  is  the  case  different  because  the 
)  was  committed  when  the  vessel  was 
in  the  Bordeaux  river,  some  miles  from 
mth,  and  not  in  the  open  sea?  The 
where  the  vessel  was  lying  was  in  a 
ible  river,  in  a  broad  part  of  it  below 
dges,  and  at  a  point  where  the  tide 
ind  flows,  and  where  great  ships  lie 
)ver.  What  difference  is  there  between 
k  place  an^d  the  high  seas  ?  The  cases 
ave  been  cited  clearly  shew  that  the 
alty  has  jurisdiction  in  such  a  place ; 
he  case  stands  precisely  the  same  as  if 
Tence  had  been  committed  upon  the 
sas.  On  the  whole,  I  have  come  clearly 

conclusion  that  tiie  prisoner  is  amen- 
» British  law,  and  that  the  conviction 

ITNSLL,  B.  I  am  of  opinion  that  the 
;ion  is  right  The  267  th  section  of  17 
7ict  c.  104,  has  been  referred  to,  es- 
f  by  the  counsel  for  the  prisoner.  I 
however,  with  the  view  put  forward 
Poland,  that  it  is  not  necessary  to 
lat  section  in  aid  in  order  to  support 
^nviction.  I  say  that  it  is  not  nocos- 
ocauae  I  eqiocially  wish  to  guard  my- 


self from  sisying  that  snch  a  canis^mi^  not 

fall  within  the  statute  whenever  the  point 
arises.  I  agree  in  thinking  this  Court  must 
execute  ana  exerdse  the  power  which  is 
given  by  any  English  act  of  parliament,  but 
I  express  no  opinion  as  to  whether  the  words 
used  in  that  section  are  such  as  to  cover  the 
present  case.  In  construing  a  statute  of  this 
kind  we  are  at  liberty  to  ascertain,  as  near  as 
we  can,  what  the  international  law  on  the 
point  is,  and  construe  the  words  of  the 
statute  in  harmony  therewith.  I  agree,  how- 
ever, with  my  Lord  Chief  Justice,  that  that 
pNoint  does  not  arise ;  when  it  does,  it  will  be 
time  to  consider  it  The  ground  of  decision 
in  my  opinion  is  that  the  sMp  in  questioki 
was  withm  the  Admiralty  jurisdiction  at  the 
time  the  offence  was  committed,  and  thtft 
that  of  itself  is  sufficient  to  support  the  con- 
victi(m.  It  may  not  be,  however,  that  the 
ship  was  at  the  time  on  the  high  seas,  but  she 
was  within  the  Admiralty  jurisdiction.  I 
come  to  that  opinion  from  the  views  ex- 
pressed by  various  text-writers,  and  from  the 
authority  of  the  case  of  I^eg,  v.  Allen  (1  Mood. 
C.  C.  494),  and  the  American  case  of  Thomas 
V.  iMne  (2  Sumner,  I).  There  may  be  some 
difficulty  in  dealing  with  the  case  of  United 
States  V.  Wiltberger  (5  Wheat.  76),  but  it  does 
not  seem  to  me  to  be  altc^ether  conflicting. 

ByLeb,  J.  I  retain  the  opinion  I  expressed 
at  the  trial.  I  told  the  jury  that  the  ship, 
being  a  British  ship,  was,  under  the  circum- 
stances, a  floating  island,  where  the  British 
law  prevailed ;  that  the  prisons,  though  an 
ab'en,  enjoyed  the  protection  of  the  British 
law,  and  was  as  much  subject  to  its  sanctions 
as  if  he  had  been  in  the  Isle  of  Wight.  Two 
English  cases,  lieg,  v.  AUen  (1  Mood.  C.  0. 
494),  and  Ifey,  v,  Jemot  (1),  and  two  American 
cases,  Thomas  v.  Lane  (2  Sumner,  1),  and 
United  States  v.  Coombs  (12  Peters.  72),  have 
decided  that  in  a  river  like  the  Garonne, 
within  the  flux  and  reflux  of  the  tide,  and 
where  great  ships  go,  a  ship  is  within  the 
Admiralty  jurisdiction  of  the  country  to 
which  she  belongs.  The  only  consequence 
of  the  ship  being  within  the  ambit  of  French 
territory  is  that  (the  vessel  not  being  an 
armed  vessel)  there  might  have  been  concur- 
rent jurisdiction  had  the  French  law  claimed 
it.  If  the  murder  had  been  committed  on 
shore,  and  it  had  become  necessary  to  con- 
sider the  international  effect  of  the  Merchant 
Shipping  Acts,  I  should  have  required  further 
time  for  consideration. 

Blackburn,  J.  I  am  also  of  opim'on  that 
the  prisoner  was  rightly  convicted,  and  that  it 
is  not  necessary  to  consider  the  effect  of  the 
267th  section  of  the  Merchant  Shilling  Act, 


(1)  Old  Bailey,  28th  Feb.  1812.  MS.  1  Russ.  on 
Crimea,  4th  ed.  153 ;  and  Archbuld  8  Oriin.  Pig. 
IGth  ed.  p.  395. 


50 


THE  LAW  BEFOBT&— SESSIONS  CASES,  1869.  [JonlS- 


•^i»- 


Thx  Quebx  v.  Akdsbson. 


1854.  There  are  nnmeroiis  oases  which  shew ' 
that  where  English  law  would  have  had  juris- 
diction over  a  prisoner,  the  matter  of  venue 
is  cured  by  statutes  passed  for  the  removal 
of  technical  rules,  and  that  he  could  pro- 
perly be  tried  in  the  Central  Criminal  Court. 
Then  the  question  arises.  Had  «any  of  the 
Queen's  courts  jurisdiction  at  all  to  try  the 
prisoner  ?  If  any,  the  Central  Criminal  Court 
had.  There  are  a  vast  number  of  cases  which 
decide  that  when  a  ship  is  sailing  on  the 
high  seas,  and  bearing  the  flag  of  a  particular 
nation,  the  ship  forms  a  part  of  that  nation's 
countiy,  and  all  persons  on  board  of  her  may 
be  considered  as  within  the  jurisdiction  of 
that  nation  whose  flag  is  flying  on  the  ship, 
in  the  same  manner  as  if  they  were  withm 
the  territory  of  that  nation.  The  question 
now  is,  is  the  Gktronne  at  the  place  m  ques- 
tion to  be  considered  the  high  seas?  The 
term  "  high  seas"  has  had  various  meanings 
attached  to  it,  but  from  the  earliest  times 
in  this  coimt^  the  Maritime  Court  has  had 
jurisdiction  over  what  happens  on  the  com- 
mon ground  of  nations;  and,  further  than 
this,  from  the  earliest  times  in  England,  and 
I  iMnk  abroad  also,  it  has  been  established 
that  the  jurisdiction  of  the  Admiralty  ex- 
tends over  vessels,  not  only  when  they  are  in 
the  open  sea,  but  also  when  in  places  where 
great  ships  do  generally  go.  In  the  present 
case  the  E^p  had  gone  some  miles  up  the 
Garonne,  and  it  may  be  that  she  was  in 
French  territory,  so  as  to  give  the  French 
courts  jurisdiction,  had  they  chosen  to  exer- 
cise it ;  but  not  only  have  ttie  French  courts 
not  exercised  jxirisdiction  in  this  case,  or  in 
such  like  cases,  but,  as  I  understand,  they 
have  absolutely  repudiated  any  such  juris- 
diction. Then  the  question  is,  has  England 
jurisdiction  over  an  English  vessel  in  such  a 
place,  or  would  there  be  jurisdiction  in  the 
United  States  over  an  American  ship  which 
happened  to  be  there  ?  There  seems  to  be 
no  doubt  that  at  a  place  where  the  tide  flows, 
and  below  all  brid^,  the  Admiralty  assumes 
to  have  jurisdiction  at  conmion  law.  I  pass 
by  the  law  as  laid  down  in  Hale's  Pleas  of 
the  Crown,  for  it  seems  to  me  that  the  modem 
cases  of  Beg.  v.  Jemot  (1)  and  Beg.  v.  Allen 
(I  Mood.  C.  C.  494)  are  those  most  closely  in 
point  Those  were  both  cases  of  crimes  com- 
mitted on  board  British  ships  at  a  time  when 
they  were  lying,  not  in  the  o^en  sea,  but  at 
some  distance  up  a  Chinese  river.  Each  of 
these  cases  was  held  to  be  within  the  Ad- 
miralty jurisdiction,  and  consequentiy  within 
that  of  the  Central  Criminal  Court.  In  the 
American  case  of  United  States  v.  Wiltherger 
(6  Wheat.  76)  the  Court  seems  to  have  held 
as  a  fEtct  that  the  ship  was  out  of  the  Ad- 
miialty  jurisdiction ;  but  in  Thomas  v.  Lane 


(1)  Old  Bailey,  28th  Feb.  1812,  MS.  1  Bofs.  on 
Crimes,  4th  ed.  153;  and  Archbold's  Grim.  Pig. 
16th  ed.  p.  895. 


(2  Sumner,  1)  and  United  Stgtes  y.  Coombs 
(12  Peters.  72)  they  give  the  grounds  of  their 
decision,  not  in  couformity  with  the  United 
Statts  V.  WUtherger  (6  Wheat.  76),  but  very 
much  in  conformity  with  the  English  de- 
cisions, and  therefore  I  consider  that  the 
American  courts  would  agree  with  us  that 
the  Admiralty  jurisdiction  would  extend  to 
this  place ;  and  so,  just  as  an  American  sea- 
man on  bouxl  an  American  ship  at  the 
place  in  question  would  have  beeoi  triable 
m  America,  so  a  foreign  subject  serving  on 
board  a  British  ship  can  be  tried  here.  The 
difficulty  as  to  the  statute  legislating  for 
those  out  of  the  scope  of  its  authori^  we 
must  deal  with  when  it  arises.  As  a  general 
rule,  no  doubt,  we  should  construe  a  British 
statute  according  to  the  priliciples  of  inter- 
national law,  and  should  confine  a  legislativB 
enactment  to  a  British  subject,  or  to  a  person 
subject  to  British  protection.  However,  as 
long  as  the  ship  is  at  sea,  we  have  no  need 
of  the  statute.  If  the  offence  had  been  com- 
mitted on  land,  or  in  harbour,  it  might  be- 
come a  question  as  to  the  construction  of  the 
statute.  My  present  impression  however  is, 
that  where  a  ship  is  sailing  imder  a  par- 
ticular flag,  the  flag  affords  protection  to  all 
who  sail  tmder  it,  and  the  natioii  to  which 
the  flag  belongs  has  a  perfect  right  to  legis- 
late for  all  those  on  board,  because  she  affOTds 
them  that  protection.  Where  a  nation  allows 
a  vessel  to  sail  under  her  flag,  and  the  crew 
have  the  protection  of  that  flag,  common 
sense  and  justice  require  that  they  should  be 
punishable  by  the  law  of  the  flag,  and  the 
267th  section  of  the  Merchant  Shipping 
Act,  1854,  might  properly  be  construed 
to  mean  that.  The  latter  part  of  the  sec- 
tion, where  the  three  monthr  clause  is  intro- 
duced, affords  more  difficulty,  but  that  point 
does  not  now  arise.  The  one  and  only 
point  decided  in  the  present  case  is,  thi& 
under  the  circumstances,  the  ship  being 
within  the  jurisdiction  of  the  Admiralty,  the 
prisoner  was  properly  tried  at  the  Central 
Chriminal  Court 

Lush,  J.  I  also  think  that  it  is  not  neces* 
sary  to  resort  to  the  Merchant  Shipping  Act, 
1854,  and  therefore  I  offer  no  opimon  upon 
its  construction.  I  concur  in  the  judgment 
of  the  rest  of  the  Court  upon  the  ground 
that,  at  the  time  the  ofifence  >^'as  conmiitted, 
the  vessel  was  in  a  tidal  river  and  within  the 
flux  and  reflux  of  the  tide,  and,  not  being 
within  the  body  of  a  coimty,  was  within  the 
jurisdiction  of  the  Admiralty.  The  prisoner 
was  therefore  properly  convicted  at  the 
Central  Criminal  Court. 

Conviction  affirmed. 

Attorney  for  the  Crown:  The  Solicitor  to 
the  Treasury, 

Attorneys  for  prisoner:  Senior,  Atiree,  A 
Johnson, 
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Luwny— OmtixraoaB  Taking— Abstraction 

of  Gas. 

A,  wioU  goM  /or  the  tue  of  a  mtint^aetory  hy 
mean§  of  a  pipe  which  dreto  off  the  gas  from  the 
main  without  allowing  it  to  pass  through  the 
meter.  7%e  gas  from  this  pipe  was  burnt  every 
day^  and  turned  off  at  night.  The  pipe  was 
never  doeed  at  its  junction  with  the  main,  and 
tomweguently  always  remained  full  of  gas : — 

Held,  that  as  the  pipe  always  remtiined  full^ 
(here  was,  in  fact^  a  continuous  taking  of  the 
gas^  and  not  a  series  of  separate  takings ;  but 

BMpfurther^  tJuU,  even  tf  the  pipe  had  not 
been  thus  kept  fuU,  the  taking  would  have  been 
amtmuouSf  cw  it  was  substantially  all  one 
tmnsaction. 

Cm  stated  by  the  Chainaan  of  Quarter 
Seasons  for  the  West  Riding  of  Yorkshire. 

John  Firth  was  Iried  at  the  quarter  sessions 
for  the  West  Biding  of  Yorkshire  at  Wakefield 
<m  the  17th  of  August,  1868,  on  an  indict- 
ment which  charged  that  ho  stole  1000  cubic 
fbet  of  gas,  the  property  of  the  mayor,  &&, 
of  the  torongh  of  Halifax.  The  offence  was 
allied  to  have  been  committed  on  the  30th 
day  of  April,  1866. 

The  oorpOTation  of  Halifax  are  the  owners 
of  gM  works  within  the  borough,  and  a  firm 
of  8.  and  J.  Firth,  worsted  manufacturers, 
lad  fbr  some  years  been  the  occupiers  of  Lily 
Lane  Mill  in  Halifax,  which  was  lighted  with 
gas  supplied  1^  tiie  corjioration  by  meter. 
The  prisoner  was  the  son  of  S.  Firth ;  and, 
though  not  a  partner,  was  employed  by  his 
father  and  took  an  active  part  in  the  manage- 
ment of  the  business. 

The  case  then  stated  eridence  wliich  shewed 
that  the  prisoner  had  for  several  years  sup- 
plied a  portion  of  the  manufactory  with  gas, 
which  he  abstracted  from  a  main  gas-pipe  of 
the  corporation  of  Halifax  by  means  of  a  pipe 
which  orow  off  the  gas  from  the  main  with- 
<mt  allowing  it  to  pass  through  the  meter  in 
the  nuora&ctory.  The  gas  thus  obtained 
WMbfomt  during  the  day  at  a  largo  number 
of  ImniieiBf  and  was  turned  off  at  night 
Theie  was  no  means  of  closing  the  entrance 
from  the  pipe  into  the  main,  and  the  pipe  in 
eonseqnenoe  fdways  remained  full  of  gas. 
The  gas  was  turned  off  by  turning  the  cocks 
at  tho  Immers.  No  further  evidence  was 
given  €i  any  specific  taking  of  gas  by  the 
prisoner. 

At  the  close  of  the  case  for  tho  i)ro6ecution 
it  was  objected  bv  the  prisoner's  counsel  that, 
if  the  taking  (^  the  gas  amounted  to  larceny, 
tiie  case  for  tho  prosecution  jjrovcd  a  separate 
and  distinct  act  of  larceny  committed  almost 
daily  during  a  period  of  several  years.  That 
^  pnsooer  oonld  not  be  called  on  to  answer 


such  a  case  on  one  indictment,  and  that  the 
prosecution'  must  confine  their  cliarge(l)  to 
and  the  case  go  to  the  jury  on,  one  or  any 
number  of  separate  takings  of  the  ^  not 
exceeding  three,  by  or  under  tho  orders  of 
tho  prisoner,  witliin  a  period  of  six  calendar 
months  from  the  first  to  the  last  of  such 
takings. 

Tho  chairman  overruled  the  objection,  but 
reserved  the  point  for  the  Court  of  Criminal 
Appeals. 

The  prisoner  was  convicted  and  liberated 
on  baiL 

Tlio  question  submitted  to  the  Court  was^ 
whether  the  conviction  under  the  circum- 
stances above  stated  was  according  to  law. 

The  cose  was  argued  beforo  i3ovill,  C.J., 
Channell  and  Figott,  BB.,  Byles  and  Lush, 
JJ. 

Manisty^  Q.C,  (Serjt.  Atkinson  and  Forbes 
with  him),  for  the  prisoner.  There  was  a 
series  of  takings  of  gas,  not  one  continuous 
act,  and  the  chairman  should  have  directed 
that  the  prosecution  should  be  confined  to 
sjxjcific  takings  not  exceeding  throe,  under 
s.  6  of  24  &  25  Vict  c.  96 ;  otherwise  the 
prisoner,  if  indicted  again  for  the  samo 
offence,  might  find  it  impossible  to  defend 
himself,  as  he  would  not  know  for  what  act 
he  had  been  convicted.  There  was  clearly  a 
succession  of  takings,  from  the  very  nature  of 
the  acts.  The  fact  that  the  prisoner  took  gas 
on  one  dav  does  not  shew  that  he  took  it  on 
the  next  day,  when  he  may  have  been  absent 
from  the  manufactory. 

[BoviLL,  C.J.  In  lieg.  v.  Blcns'Me  (2  C.  & 
K.  765),  where  there  was  an  indictment  for 
stealing  coal  from  a  mine  during  a  long 
jxjriod  of  time,  the  words  of  Erie,  J.,  are  (2 
C.  &  K.  at  p.  767) :  "  As  long  as  coal  was 
gotten  from  one  shaft  it  was  one  continuous 
taking,  though  the  working  was  carried  on 

(1)  The  case  in  fact  stated  that  the  objection 
was,  '*  that  tho  prosecntion  mnst  confine  their 
evidence  to,  and  the  case  go  to  the  jury  on,  one  or 
any  number,"  &c.,  &c.  It  was  conceded  by  3fo- 
ni^y  that  this  objection  conld  not  bo  spstained  as 
stilted,  inasmuch  as  a  number  of  succeflslye  takinga 
might  bo  shewn  in  order  to  establish  tho  felonious 
intent  of  one  specified  taking.  AUcinson  stated 
that  ho  was  present  at  the  trial,  and  that  tlio 
objection  was  then  distinctly  taken  tliat  the  prose- 
cution should  be  required  to  elect  upon  which 
takings,  not  exceeding  three  within  six  months* 
they  would  proceed. 

The  Court  then  allowed  the  argument  to  pro- 
ceed on  the  question,  whether  the  charge  in  the 
uidictment  ought  to  liavo  been  restricted  to  qieciflo 
tiikiiigs  by  the  prisoDor,  not  oxoeedhig  three  within 
six  months. 
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jby  means  of  di£Gerent  levels  and  cuttings,  and 
into  the  lands  of  different  people."] 

There  is  a  distinction  between  that  case 
and  the  present.  Here,  the  gas  which  was 
taken  last  was  not  in  existence  when  the 
takings  commenced,  and  it  cannot  therefore 
be  said  that  the  gas  taken  at  those  two  points 
of  time  was  taken  by  one  act. 

[BoviLL,  C.J.  In  Beg.  v.  Shepherd  (1)  it 
was  held,  on  an  indictment  under  s.  32 
of  2i  &  25  Vict  c.  96,  that  in  calculating 
whether  injury  to  the  amount  of  6/.  had  been 
caused  to  trees,  the  damage  dcme  to  several 
trees  might  be  added  together  if  the  acts 
causing  such  damage  were  substantially  one 
continuous  transaction.] 

Muule,  Q.C.  (with  him  Hannay),  for  the 
prosecution.  Authorities  are  not  of  much 
value  in  determining  a  point  like  this.  Each 
case  must  be  regarded  with  reference  to  its 
own  nature  and  all  the  surrounding  circum- 
stances. There  was  here  a  continuous  flow 
qI  gas  from  the  main  as  long  as  the  decoy 
t)ipe  remained.  There  was,  therefore,  a  con- 
tinuous taking;  The  fact  that  the  gas  was 
being  made  from  day  to  day  does  not  affect 
the  questicm.  If  water  were  abstracted  from 
waterwc»:ks  by  a  pipe  open  for  a  year,  there 
would  be  a  continuous  taking,  although  the 
water  last  taken  might  not  have  fallen  from 
the  clouds  when  the  abstraction  ccmmionced. 
[lie  was  stopped  by  the  Court.] 

Manisty,  m  reply, 

BoviLL,  C. J.  [After  referring  to  the  form 
of  the  objection,  and  the  statement  of  Serjeant 
Atkinson  (2;] : — The  real  question  in  this  case 
is,  whether  there  was  a  series  of  takings 
during  the  whole  number  of  years  during 
which  the  gas  was  used,  or  whether  there 
was  only  one  continuous  taking.  Formerly 
it  was  necessary  that  there  should  ho  a 
separate  indictment  for  each  act  of  larceny. 
The  last  statute  (24  &  25  Vict.  c.  96,  s.  6). 
fallowing  the  principle  of  a  former  one  (14  <& 
16  Vict.  c.  1()0,  s.  16),  allows  tliree  different 
iakings  to  be  proved  and  to  be  left  to  the 
jury.  But  the  cmly  difference  caused  by  tliis 
statute  is,  that  three  diffiercnt  acts  may  now 
bo  proved  oa  one  indictment  for  larceny, 
instead  of,  as  Ibnnerly,  only  one.  The  law 
which  decides  whether  there  are  several  acts 
or  only  ooe  act  is  tiie  same  as  before  that 
statute.  Before  the  act  is  applicable  it  must 
be  established  that  there  were  takings  at 
different  times,  which  can  be  so  calculated 
that  it  may  be  shewn  that  there  is  six  months 
from  the  first  to  the  last  of  such  takings.  It 
is  only  in  these  cases  that  any  qnesti(»i  arises 
about  election.  Before  the  act,  if  the  taking 
were  continuous,  there  was  only  one  taking; 
if  there  were  several  takings,  the  priscMier 


(1)  Law  Rep.  ICO.  118. 

(2)  Ante,  note,  p.  51. 


could  only  be  convicted  on  one  of  them.  Reg. 
V.  JUeasdale  (2  C.  &  K  765)  is  a  clear  autho- 
rity on  this  point.  The  feust  that  the  statute 
allows  three  takings  to  be  proved  on  one  in- 
dictment does  not  alter  the  application  of  the 
case  to  the  present  law.  In  that  case  tiie 
prisoner  was  indicted  for  stealing  coal  from 
the  mines  of  a  number  of  different  landowners. 
The  taking  of  the  coal  had  continued  for  a 
number  c^  years,  Bod  all  the  coal  was  taken 
through  one  shaft.  It  was  objected  for  the 
prisoner  that  there  were  a  number  of  different 
takings,  and  that  the  charge  should  be  re- 
stricted to  one  specified. act.  Erie,  J.,  as  a 
matter  of  convenience,  confined  the  charge  to 
the  taking  from  one  owner,  but  he  hold  that 
the  whole  taking  was  one  continuous  act. 

There  is  also  Beg.  v.  iShtphe^d  (1),  where  the 
question  was,  whether  damage  done  by  the 
priscner  to  a  number  of  trees  could  be  con- 
sidered as  one  single  act.  It  was  left  to  the 
jury,  who  found  that  the  act  was  continuousL 
The  prisoner  was  convicted,  and  the  ocnvio- 
tion  was  affirmed.- 

These  are  authorities  for  holding  that  thd 
taking  in  the  present  case  was  one  continuous 
act  This  causes  no  hardship  to  the  prisoner, 
but  is  the  view  that  is  most  favourable  to 
him,  as  he  cannot  now  be  again  indicted  for 
takinj;  an^  of  this  gas. 

This  view  would  dispose  c^  the  case,  if 
there  were  no  taking  except  when  the  gas 
was  burnt ;  but  really  this  difficulty  does  noi 
arise  here,  because  the  opening  from  the 
main  to  the  pipe  was  never  closed,  and  the 
taking  was  therefore,  in  fact,  continuoua. 
This  being  so^  there  is  no  difficulty  in  tiie 
case;  but  even  if  it  had  not  been  so,  the 
taking  would  have  been  continuous.  MaDQf 
instances  might  be  given  besides  those  already 
mentioned.  Take  the  case  6[  a  granary  at  a 
railway  station,  and  a  man  bringing  two 
waggons  close  to  the  granary,  and  taking 
sacks  from  time  to  time,  and  extending  this 
taking  over  four  or  five  days.  Here  there 
would  bo  different  takings  at  different  times, 
but  it  would  be  impossible  to  treat  the  taking 
otherwise  than  as  one  continuous  act  Another 
case  might  be  suggested,  of  a  man  at  work  in 
a  house,  stealing,  on  different  days,  out  of 
different  rooms,  and  taking  gob  article  out  oi 
one  room,  and  another  out  of  another,  at 
intervals  of  a  quarter  of  an  hour,  or  an  hoor^ 
or  longer,  all  during  the  same  job  of  work. 
I  should  rather  supjKNse  that  this  would  be 
one  continuous  act,  and  might  bo  include^ 
in  one  indictment.  On  principle,  therefore, 
and  on  authority,  I  think  the  conviction  was 
xi^t;  and  the  appeal  must  be  dismissed. 

Conviction  offirmed. 

Attorneys  for  prosecution:  WiUiamBon  A 
Hilly  for  ^torrisy  Toum  Clerk,  JTalifax. 

AttcMiiey  for  prisoner:  E.  W.  Le  Biche,/or 
WaveU  &  Co.,  Halifax, 
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emeai — ^"  Clerk  or  SerfBnt"— Treamuer 
fnendij  Society  — 24  &  25  Vioi.  c.  96. 
3. 

It  treasurer  (jf  a  friendly  society^  whose 
reeted  thai  all  the  moneys  of  the  society 
he  paid  to  the  trecuurer^  and  that  he 
maJee  no  payments  except  on  an  order 
by  the  tecretary,  and  countersigned  by 
rman  of  a  trustee^  and  thai  he  should 
irity.  By  another  rule,  all  the  moneys 
Kiety  were  vested  in  trustees,  A.  was  a 
of  the  society,  but  received  no  payment 
%g  the  office  of  treasurer : — 
,  on  an  indictment  against  A,  as  clerk 
vant  of  the  trustees  of  the  society,  for 
ng  money  which  he  had  received  as 
r,  that  A.  was  not  the  **  clerk  or  servant " 
trustees  within  s.  6S  of  U  &  25  Vict. 


stated  by  the  Assistant-Judge  of  the 
lez  sessions. 

am  Tyree  was  tried  at  the  Middlesex 
(  on  the  6th  of  January,  1869,  on  an 
lent  which  charged  that  he  was  em- 
in  the  capacity  of  a  clerk  and  servant 
^oong  and  others,  and  whilst  so  em- 
rcceiyed  186/.  5«.  on  the  account  of 
ig  and  others,  and  that  he  embezzled 
I  money. 

:>risoner  was  prosecuted  at  the  instance 
brostoee  of  a  society  called  The  Wey- 
Lodge  Friends  of  Labour  Loan  Society, 
bad  been  duly  enrolled,  and  the  rules 
;h  had  been  duly  certified  by  the  bar- 
ppointod  to  certify  the  rules  of  savings 

The  prisoner  had  for  two  years  fiU^ 
ioe  of  treasurer,  and  by  one  of  the 
B  rules  the  duties  of  that  office  were 

as  follows: — "  That  a  treasurer  shall 
ointed,  into  whose  hands  all  money 
1  on  meeting  nights,  as  well  as  all 
loney  received  for  or  on  behalf  of  tliis 

shall  be  {>aid,  and  for  which  he  shall 
Moper  receipt  Ho  shall  be  responsible 
noney  paia  to  him  by  the  cashier,  or 
her  person  for  or  on  behalf  of  this 
He  shall  pay  no  money  for  or  on 
of  this  society  except  by  an  order 
by  the  secretary,  and  countersigned  by 
urman  or  a  trustee.  He  shall  give 
securities  for  the  fedthful  execution  of 
Qlce  or  trust,  pursuant  to  the  3  &  4 
.  110,  8.  12,  in  a  bond  of  100/."  By 
'  rule  all  moneys  of  the  society  were 
in  trustees,  of  whom  S.  Young  was 
Che  prisoner  was  a  member  of  the 

tot  received  no  salary  or  payment  as 
ar,  nor  were  there  any  fixed  periods 
aoooimfcing  for  the  moneys  recoivud 
1  hs^  bhxL   In  June,  1868,  tiie  prisoner 


was  called  upon  by  the  trustees  of  the  society 
to  produce  his  accounts,  and  they  were  exn 
ammed  by  an  auditor.  It  appeared  that 
during  his  office  the  prisoner  had  received  on 
account  of  the  society  10,638/.,  and  that  he 
had  disbursed  10,M8/.,  leaving  to  be  accounted 
for  180/.,  or  thereabouts.  On  being  required 
to  pay  over  this  sum,  ho  disputed  the  ao« 
curacy  of  the  demand,  and  stated  that  his 
deficiency  did  not  amount  to  more  than  126/. 
As,  however,  he  did  not  make  an^  payment 
whatever,  the  present  charge  was  preferred.  - 

The  assistant-judge  doubted  whether  thej 
prisoner  could  be  considered  as  a  clerk  or 
servant,  so  as  to  make  him  amenable  for  the 
crime  of  embezzlement,  but,  on  the  autho^ 
rity  of  Reg,  v.  Murphy  (4  Cox,  0.  C.  101),  he 
reserved  that  question,  and  took  the  opinion 
of  the  jury  upon  the  facts,  directing  them  to 
find  a  veraict  of  guilty  if  they  were  satisfied 
that  the  prisoner  had  failed  to  pay  over  the 
money  received  by  him  on  account  of  the 
society,  and  had  knowingly  applied  such 
m6ney  to  his  own  purposes.  The  jury  found 
the  prisoner  guilty,  and  judgment  was  re? 
spited. 

The  question  submitted  to  the  Court  was, 
whether  the  prisoner  was  a  clerk  or  servant, 
or  acting  in  the  capacity  of  a  clerk  or  servant 
to  the  trustees  of  the  society,  so  as  to  make 
liim,  by  his  misappropriation  of  the  money 
received  by  him  as  treasurer,  liable  to  be 
convipted  of  the  crime  of  embezzlement. 

The  case  was  argued  before  Bovill,  C.J., 
Channell  and  Pigott,  BB.,  Byles  and  Lush, 
JJ. 

JRibton,  for  the  prisoner.  There  are  several 
points  of  law  in  the  prisoner's  favour  which 
appear  on  the  face  of  the  case,  although  they 
are  not  formally  submitted  for  the  opinion  of 
the  Court. 

[BoviLL,  C.J.  We  can  only  decide  those 
points  which  are  reserved  for  our.opinioiij 
That  is,  in  this  case,  whether  the  prisoner 
was  ^  clerk  or  servant"  to  the  trustees  of  the 
society.] 

The  prisoner  was  not  a  clerk  or  servant, 
but  rather  in  the  position  of  a  banker  to  the 
society.  His  duty  was  to  honour  cheques  of 
the  society  duly  drawn.  All  those  circum- 
stances which  are  usually  relied  on  to  prove 
that  a  person  is  derk  or  servant  to  another 
are  wanting  here.  The  prisoner  was  not  ap- 
pointed by  the  trustees.  He  was  not  paid  by 
them,  or  by  any  one  else.  They  had  no 
power  over  the  prisoner.  They  could  not 
direct  him  to  act  in  any  particular  manner. 
He  was  not  even  botmd  to  receive  any  money 
at  all  for  the  society ;  but,  having  received  it, 
he  held  it  as  their  banker.    ^«<f.  v.  AfurpAt} 
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(4  Ooz,  0. 0. 101),  which  is  relied  on  for  the 
proseoution,  is  very  different  firom  the  present 
case.  There  the  prisoner  was  derk  in  fiEict  to 
the  society,  was  paid  atf  such,  and  receired 
money  for  the  society  in  that  capacity. 

[Btles,  J.  If  the  prisoner  in  this  case 
spent  the  money  he  receired  for  the  society, 
and  was  yet  ready  to  account  wh^i  the  time 
came,  wonld  he  be  goilty  of  embezzlement  ?J 

Clearly  not.  He  was  not  boimd  to  pay 
over  the  very  coin  that  he  received. 

Metcalfe^  for  the  prosecution.  The  ^nes^ 
tion  turns  wholly  upon  the  Friendly  Societies 
Act  (18  &  19  Vict.  c.  63).  Section  18  vests  aU 
money  and  other  property  in  the  trustees  of 
the  society.  By  s.  19,  the  trustees  are  entitled 
to  bring  and  defend  all  suits  and  prosecutions 
concerning  the  rights  of  the  society.  By  s.  21, 
the  treasurer  must  give  security  for  the 
£uthfal  execution  of  his  office.  By  s.  22^1) 
the  treasurer  is  required  to  account  to  the 
trustees.  It  is  not  necessary  to  shew  that 
Beg.  V.  Murphy  (4  Cox,  C.  C.  101)  governs 
this  case,  because  the  statute  makes  the 
prisoner  l^e  servant  of  the  trustees.  He  was 
boimd  to  account,  and  he  did  not  account 

[BoviLL,  C J.  Was  he  bound  to  return 
the  money  itself,  or  an  equivalent  amount  ?J 

Probably  he  was  only  bound  to  return  an 
equivalent  amount. 

[BoviLL,  C.J.  Then  what  becomes  of  the 
charge  of  embezzlement  ?  Is  there  any  case 
in  which  the  treasurer  of  a  friendly  society 
has  been  indicted  as  a  clerk  or  servant  ?J 

There  is  no  case  precisely  in  ^int,  but  in 
Hex  v.  Jenson  (1  Mood.  434)  it  was  held 
that  the  clerk  of  a  savings  bank  was  guilty 
of  embezzlement,  as  clerk  to  the  trustees, 
although  he  was  appointed  by  the  managers. 
In  Rex  V.  Hall  (1  Mood.  474),  and  in  Itnj,  v. 
Froud  (Leigh  &  Cave,  97),  the  secretary  of  a 
society  was  held,  on  an  indictment  for  em- 
bezzlement, to  be  the  clerk  of  the  trustees. 

BoviLL,  C.J.  We  are  all  of  opinion  that 
the  conviction  cannot  be  sustained,  lltg,  v. 
Murphy  (4  Cox,  C.  C.  lOn,  which  at  first 
sight  appears  in  favour  of  the  prosecution,  is 
no  autnority  for  a  conviction  m  the  present 
case.  Here  the  prisoner  was  treasurer,  having 


(1)  18  &  19  Vict.  c.  63.  8. 22 :— «*  Eveir  treasurer 
•  .  .  upon  being  required  so  to  do  by  the  trustees 
of  such  society  .  .  .  within  seven  days  after  such 
requisition  shall  render  to  the  trustees  of  the 
society  .  .  .  a  just  and  true  account  of  all  moneys 
received  and  paid  by  him  since  he  last  rendered 
the  like  account,  and  of  the  balance  then  remain- 
ing in  ))is  hands  .  .  .  which  account  the  trustees 
s'lall  cause  to  be  audited  .  •  .  and  such  treasurer, 
if  thereunto  reouired,  upon  the  said  account  being 
audited,  shall  forthwith  hand  o?er  to  the  trustees 
the  balance  which  on  such  audit  shall  appear  to 
be  due  from  him,"  and  if  he  faU  to  pay,  the  trus- 
tees may  sue  upon  the  bond  given  as  his  security, 
ntul  may  sue  him  in  any  court  of  law  for  such 
halAncQ. 


certain  duties  clearly  pointed  out  by  an  act 
of  parliament  and  certain  rules.  In  Murphy^s 
case  the  prisoner  was  not  treasurer,  and  there 
was  no  treasurer  nor  any  rule  that  there 
should  be  one.  The  clerk  therefore  received 
the  moneys  of  the  society,  and  in  making  out 
his  accounts  credited  hunself  with  a  potion 
of  the  money  as  remuneration  for  executing 
the  office  of  secretary.  The  case  states  that 
there  was  no  distinction  between  the  office  of 
secretai^  and  treasurer  (4  Cox,  C.  C.  at  p. 
103),  and  it  is  material  in  considering  this 
case  to  examine  what  was  the  defence  set  up 
by  the  prisoner.  He  urged  (4  Cox,  C.  C.  i^ 
p.  105),  fijrst,  that  having  furly  accounted, 
and  not  having  denied  the  receipt  of  the 
money,  the  offence  only  amounted  to  a  breadi 
of  truiBt ;  2ndly,  that  as  he  was  a  member  of 
the  society,  he  could  not  be  guilty  of  em- 
bezzling its  moneys ;  8rdly,  that  he  had  re- 
ceived the  moneys  as  treasurer,  for  which 
office  he  received  no  remuneration.  What  he 
contended  was  not  that  he  was  not  clerk,  but 
that  he  had  received  the  money  as  treasurer 
and  not  as  clerk.  His  own  counsel  says  (4 
Cox,  C.  C.  at  p.  105),  "  The  office  of  treasurer 
is  not  in  the  rules  at  all ;  the  secretary  is 
alone  named.  When  the  prisoner  admitted 
the  balance  in  his  hands  as  secretary,  and  a 
trust  was  placed  in  him  to  keep  it  until  dis- 
tribution, he  no  longer  held  it  as  servant 
to  the  society."  Tlie  argument  was  that, 
although  Murphy  was  clerk  at  first,  he  was 
not  so  after  he  had  accounted,  as  he  then  be* 
came  treasurer.  In  the  argument  for  the 
prosecution,  it  was  urged  that  he  continued 
to  be  servant  all  along,  and  never  occupied 
the  position  of  treasurer;  and  Lefroy,  K,said 
during  the  argument  (4  Cox,  C.  C.  at  p.  106), 
"the  difficulty  I  feel  is  tliis,  whether  tlie 
prisoner  .  .  .  stood  in  the  capacity  of  clerk 
or  servant  at  all  to  the  trustees,  taking  it  to 
be  liis  duty  to  collect  the  Rul)scriptions,  to 
account  for  them,  and  to  keep  them  safe.  If 
doing  this  constitutes  him  a  servant,  ...  I 
cannot  distinguish  the  case  of  any  banker. 
agent,  or  receiver."  Blackburn,  J.,  sa^s  (4 
Cox,  C.  C.  at  p.  107),  "  It  is  immaterial  to 
consider  whether  the  prisoner  fiJled  the  office 
of  secretary  or  treasiirer,  or  both,  because  it 
appears  he  was  employed  to  collect  tiie  sub* 
scriptions,  and  that  on  the  face  of  his  account 
a  balance  appeared  in  his  hands,  and  it  was 
Mb  duty  to  keep  any  surplus  and  have  it 
ready  for  distribution  when  he  should  be 
required  so  to  do.  In  this  state  of  thmgs, 
can  any  one  doubt  but  that  on  accepting  thui 
office  he  was  to  perform  its  duties  ?  But  it 
is  contended  that  his  duties  as  clerk  c^Eised 
the  moment  the  balance  of  the  account  was 
struck.  .  .  We  do  not  think  so.  His  obliga- 
tions were  imchanged ;  he  was  the  clerk  when 
he  got  the  money,  and  he  was  the  clerk  when 
he  absconded."  Murphy  was  therefore  clerk 
to  the  society  and  not  treasurer,  and  he  per- 
formed the  duties  of  clerk,  and  Reg.  y.  Murphy 
(4  Cox,  C.  C.  101)  is  no  authority  for  holding 
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iii  a  izeasnrer  appointed  as  in  this  case  is  a 
srant.  The  two  cases  are  qnito  distinct. 
n  Beg.  v.  Protid  (Leigh  &  Cave,  97)  the 
risoncr  was  indicted  for  embezzling  the 
Kmey  of  a  firiendly  society  of  which  he  was 
member;  bnt  he  was  the  secretary,  and  the 
ales  provided  for  the  appointment  of  a 
measurer,  although  no  treasurer  had  ever 
een  appointed.  The  prisoner  was  found 
oilty,  and  the  conviction  was  upheld,  I  pre- 
ome,  on  the  same  grounds  as  in  Beg.  v. 
dtrpky  (4  Cox,  C.  C.  101). 
I  believe  that  there  is  no  case  to  shew  that 
he  treasurer  of  a  friendly  society  can  be 
idieted  for  embezzlement.    The  essence  of 


the  indictment  in  this  case  is,  that  the  prisoner 
was  a  clerk  or  servant  of  the  trustees.  The 
trustees  have  all  moneys  of  the  society  vested 
in  them  by  act  of  parliament,  as  well  as  by 
one  of  their  rules,  and  the  prisoner  must 
account  to  them;  but  this  docs  not  make 
him  their  servant  The  treasurer  is  an  ac- 
countable officer,  but  not  a  servant.  We  are 
all  of  opinion  that  the  conviction  must  be 
quashed* 

Conviction  giuuhed. 

Attorney  for  prosecution:  J.  Wilding. 
Attorney  for  prisoner :  7*.  Beard. 


Jan.  SO,  18G9.    Tea  Qttksn  v.  BumasBB.    [1  a  C.  XL  182.] 


MudaDeanonr — Prior  Gonviction  of  Folony  not 
alleged  in  Indictment — Period  of  Penal  Ser- 
Titodo— 27  &  28  Vict  o.  47,  a.  2. 

27  <fe  28  Vict.  c.  47,  9,  2,  enacts,  that  when 
Mf  perBon  shall,  on  indictment,  be  convicted  of 
oijr  cnmt  pun  ishahle  with  penal  servitude,  after 
nving  hem  previously  convicted  of  felony,  the 
fast  sentence  of  penal  servitude  that  can  he 
mirded  shall  be  a  period  qf  seven  years. 

A.  was  convicted  qf  the  misdemeanour  of 
wsing  done  grievous  bodily  harm  to  B.  The 
mdictment  did  not  charge  a  previous  conviction 
ifdony;  but  after  the  jury  liad  found  A, 
9«3ty,  it  was  proved  on  oath  that  A,  had  been 
vtfpumsly  convicted  qf  felony,  but  no  record  or 
trtffieate  qf  such  conviction  was  produced.  A. 
Au  sentenced  to  penal  servitude  for  five  years, 
(•  for  a  misdemeanour  only,  ivithout  any 
revioua  conviction  of  felony : — 

Held,  thai  the  sentence  was  correct. 

Came  stated  by  the  Deputy  Assistant-Judge 
li  the  Middlesex  Sessions : — 

William  Summers  was  convicted  at  the 
IGddlcflex  sessions  on  the  7th  of  January 
Mi,  of  ite  misdemeanour  of  having  inflicted 
pnevofOB  bodily  hpLnn  on  a  policeman. 

The  indictment  did  not  contain  any  alio- 
pition  of  any  previous  conviction  of  felony, 
md  it  is  not  the  practice  to  insert  a  previous 
anviction  of  felony  in  an  indictment  for  a 
oiidemeanour  without  some  authority  by 
tetote,  as  in  such  case  it  would  be  error  on 
ho  record.  The  Larceny  Act  recognizes  the 
uertion  in  the  indictment  of  the  previous 
onviction,  and  gives  directions  as  to  the 
naignmcnt  and  trial  of  the  prisoner.  A 
dmilar  provision  appears  in  the  Coinage 
let;  but  in  the  act  relating  to  personal  in- 
mes  no  such  machinery  is  provided  or 
referred  ta  After  the  lury  had  found  the 
prisoner  goiliy  some  policemen  and  prison 
officers  were  called,  and  stated  upon  oath 
that  the  priaoDer  had  been  previously  con- 
vetcd  of  feikmj ;  Imt  no  record  of  any  such 


conviction,  nor  any  certificate  of  any  such 
was  produced  on  the  part  of  the  prosecution. 
The  learned  judge,  therefore,  treated  it  as  a 
conyiction  for  the  misdemeanour  only,  with- 
out any  previous  conviction  of  felony,  and 
passed  the  ordinary  sentence  for  five  years 
"pen&l  servitude  accordingly.  It  was  sug- 
gested that  the  sentence  ought  to  have  been 
for  seven  years  penal  servitude,  under  27  & 
28  Vict  c.  47,  s.  2.  (1) 

The  questions  for  tne  opinion  of  the  Court 
were,  first,  whether  that  sentence,  under  the 
circumstances,  was  or  was  not  correct ;  and, 
secondly,  whether  the  statute  27  &  1%  Vict 
c.  47,  &  2,  authorized  the  Court  to  pass 
a  sentence  of  seven  years  penal  servitiide, 
whether  a  previous  conviction  of  felony  is 
alleged  in  the  indictment  or  not? 

No  counsel  appeared. 

The  case  was  considered  by  BoviU,  C  J., 
Channell  and  Figott,  BB.,  Byles  and  Lush,  J  J* 

BoviLL,  C.J.  [after  reading  the  case]: — 
The  learned  judge  treated  this  case  as  a  mis- 
demeanour only,  without  any  previous  con- 
viction of  folony,  and  x>assed  a  sentence  of 
five  years  penal  servitude.  There  are  two 
questions  in  the  case.  First,  whether  tho 
sentence  was  correct?  secondly,  whether  it 
ought  to  have  been  for  seven  years?  The 
only  question  with  which  we  have  power  to 
deal  IS,  whether  the  sentence  was  right  or 
not  ?  Our  opinion  is,  that  the  view  toJcen  at 
the  trial  was  correct,  and  that  the  sentence 
is,  therefore^  right.  Tho  question  is  a  simple 
one,  and  it  is  not  usual  in  these  cases  to  give 
reasons  for  our  judgment  at  length. 

Conviction  affirmed. 

(I)  27  &  28  Vict  0.  47,  a.  2,  onacta:— "  Where 
any  peraon  aliall,  on  indictmont,  bo  convicted  of 
any  crime  or  offence  pnniahable  with  pennl  aervi- 
tnae,  after  having  been  provionaly  oonviotod  of 
folony  .  .  .  tho  leaat  sentence  of  penal  aervitnda 
that  can  be  awarded  in  such  oaasi  ahall  be  a 
period  of  seven  yean." 
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Jan.  80,  1869.    TmB  Qvxem  v.  Hibbebt.    [1  C.  C.  R  184] 


Abduction— TakiDg  Gid  under  Sixteen  out  of 
Possession  of  her  Father— 24  &  25  Vict. 
alOOyS.  55. 

24  <fe  25  F»d.  c  100,  «.  55,  moc<«  that  "  «;Aa- 
9oever  shall  take  an  unmarried  girl,  under  the 
age  of  sixteeny  out  of  the  possession  and  against 
the  will  of  her /other  cr  mother,  or  qf  any  other 
person  having  the  lau^ul  care  and  charge  of 
her,  shall  he  guilty  of  a  misdemeanour," 

A.  met  a  girl  in  the  street  going  to  school,  and 
induced  her  to  go  with  him  to  a  town  some 
miles  distant,  where  ke  seduced  her.  They  re-' 
turned  together  and  he  l^t  her  where  he  met 
her.  The  girl  then  went  to  her  home^  where  she 
lived  with  her  father  and  Another,  having  been 
absent,  some  hours  longer  than  vfould  have  been 
the  case  if  she  had  not  met  A.  A.  made  no 
inquiry,  and  did  not  know  who  the  girl  vxis,  or 
whether  she  had  a  father  or  mother  living  or 
not,  but  he  had  no  reason  to  and  did  not  believe 
that  she  was  a  girl  (f  the  town  : — 

Held,  that  A.  was  not  guilty  qf  having  iin- 
lau^uUy  taken  the  girl  out  of  the  possession  of 
her /other  tender  ».  55  <2^  24  <fc  25  Vict.  c.  100. 

Ga8B  stated  by  Lush,  J. : — 

The  prisoner  was  tried  at  the  last  assizes 
iat  Manchester  for  haying  "nnlawfall^  taken 
Elizabeth  Ann  Oldham,  an  unmarried  girl 
tmder  the  age  of  sixteen,  ont  of  the  possession 
and  against  the  will  of  her  father,"  under  24 
&  25  Vict  c  100,  s.  55. 

The  girl,  who  lived  with  her  father  and 
mother  at  Ashton,  left  her  home  in  company 
with  another  girl  to  go  to  a  Sunday  scliooL 
The  prisoner  met  i^e  two  girls  in  the  street, 
and  after  some  Uttlo  persuasion  induced  them 
to  go  with  him  to  Msinchester,  on  the  pretence 
of  shewing  them  some  object  of  curiosity 
there.  He  paid  their  railway  fare  there  and 
back.  At  Manchester  he  took  them  to  a 
public-house,  and  there  seduced  the  girl  in 
question.  He  then  accompanied  them  back 
to  Ashton,  and  parted  from  them  in  the  street 
where  he  had  met  them.  The  girl  imme- 
diately went  home,  having  been  absent  some 
hours  longer  than  she  ought  to  and  otherwise 
would  have  been. 

The  prisoner  made  no  inquiry,  and  did  not 
imow  who  the  girl  was,  or  whether  she  had  a 
father  or  mother  living  or  tiot,  but  he  had  no 
reason  to  and  did  not  believe  that  she  was  a 
girl  of  the  town. 

The  jury  found  him  guilty,  but  in  deference 
to  Beq.  V.  Green  (3  F.  &  F.  274)  the  question 
whether  the  case  is  within  the  statute  was 
reserved  and  the  sentence  suspended. 


No  counsel  appeared. 

The  case  was  considered  by  Bovill,  CJ., 
Channell  and  Pigott,  BK,  Byles  and  Lush,  JJ. 

BoviLL,  C.J.  [after  reading  the  case]:— 
Section  55  of  24  <&  25  Vict.  c.  100,  enacts  that 
"  whosoever  shall  unlawfully  take  or  cause  to 
be  taken  any  immarried  girl,  being  under  the 
age  of  sixteen  years,  out  of  the  possession 
and  against  the  will  of  her  father  or  mother, 
or  of  any  other  person  having  tho  lawful  care 
or  charge  of  her,  shall  be  guilty  of  a  misde* 
meanour."    In  the  present  case  tiiere  is  no 
statement  of  any  finding  of  fact  that  the 
prisoner  knew  or  had  reason  to  believe  that 
the  girl  was  under  the  lawful  care  or  chaige 
of  her  father,  mother,  or  of  any  other  person. 
Still  less  is  there  any  statement  that  the 
prisoner  knew  that  she  was  under  the  care  of 
her  father  as  charged  in  this  indictment.    In 
some  cases — as,  for  instance,  if  the  girl  were 
a  girl  of  the  town — there  would  be  a  proba- 
biUty  that  the  person  taking  her  away  had  do 
reason  to  believe  that  he  was  taking  her  out 
of  the  possession  of  her  father  or  other  person. 
In  other  cases,  again,  the  surrounding  cir* 
cumstances  might  be  such  as  to  satisfy  a  imy 
that  he  hod  knowledge  that  he  was  taiing 
the  girl  from  the  possession  of  those  who  law- 
fully hod  charge  of  her.    In  the  absence^ 
however,  of  any  finding  of  fact  on  this  jwin^ 
the  conviction  cannot  be  supported.     The 
decision  at  which  we  have  arrived  is  quite  in 
accordance  with  Beg,  v.  Green  (3  F.  &  F.  274), 
where  the  facts  resembled  those  of  the  present 
case.    Martin,  B.,  there  said,  "  There  must 
be  a  taldng  out  of  the  possession  of  the 
father ;  here  the  prisoners  picked  up  the  girl 
in  the  streets,  and  for  anything  that  appeared 
they  might  not  have  known  that  the  girl  had 
a  father.    The  essence  of  the  ofifence  was  i^ 
taking  the  girl  out  of  the  possession  of  the 
father.    The  girl  was  not  taken  out  of  tiie 
possession  of  any  one.  ....    The  act  of 
the  prisoner  was  scandalous,  but  it  was  not 
any  legal   ofience."    Under   these   circum- 
stances, therefore,  the  conviction  must  be 
quashed. 


Pigott,  R  I  have  felt  some  doubt  on  this 
point,  but  I  do  not  dissent  from  the  conclu- 
sion that  has  been  arrived  at  by  the  rest  of 
the  Court. 

Lush,  J.  My  impression  at  the  trial  was 
that  the  conviction  was  right;  but  I  now 
think  that  it  cannot  be  supported. 

Conviction  quaked. 


Oct.  O.J 
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AprU  24, 1869.    Trot  Queen  r.  Jenkins.    [1  C.  C.  E.  187.] 


ETidence— AdzniBBibility  of  Dying  Declaration — 
•*  No  present  hope  of  recovery." 

On  a  trial  for  murder  a  written  declaration 
ff  the  deceased  icas  put  in  evidence  for  the  pro- 
teeuticn.  The  declaration  was  made  on  oath 
to  a  magistrates^  derk,  about  thirteen  hours 
before  death.  The  derk  asked  the  deceased 
before  he  took  down  her  statement,  whether  she 
feHshewas  likely  to  die  t  She  said,  **  I  think 
»,  from  the  shortness  of  my  breath,**  Her 
hreaUi  was  then  extremely  short.  The  clerk 
fjidj  **Is  it  with  the  fear  qf  death  before  you 
tkut  yoH  make  these  statements,  and  have  you 
nvypresmt  hope  <fyour  recovery?*' — She  said, 
"AW."  The  derk  then  wrote  out  her  state- 
9tent,  and  added  to  it  the  above  conversation,  in 
the  form  of  a  statement  by  the  deceased,  but  he 
omitted  the  icord  "  present  '*  before  **  hope,"  lie 
then  read  over  to  the  deceased  what  he  haduTitten, 
and  she  then  added  the  u>ords  "  at  present  ** 
before  "  hope,**  and  signed  the  declaration  : — 

Held,  thai  the  statement  was  not  admissible 
in  evidence,  as  it  did  not  appear  to  have  been 
made  under  a  settled  hopeless  expectation  of 
death,  inasmuch  as  the  deceased  had  expressly 
qualified  the  words  "«o  hope,**  by  inserting 
irfare  them  the  words  **  at  present,** 

Case  stated  by  Byles,  J.  :— 

The  pirisoner  was  convicted  at  the  last 
Bristol  assizes  of  the  murder  of  Fanny  BeeTes, 
tad  is  now  tmder  sentence  of  death,  subject 
to  the  decision  of  the  Gonrt  of  Criminal  Appeal 
11  to  the  admissibility  of  the  dying  declaiation 
of  the  deceased  woman. 

On  the  night  of  the  16th  of  October,  between 
8  and  9  o'clock,  tiie  deceased  was  found  in 
the  river  Avon,  at  a  place  where  the  river  is 
leiy  deep.  She  was  rescued  from  the  water, 
hot  in  an  exhausted  condition,  and  she  be- 
etme,  according  to  the  medical  eyidence,  in 
great  danger.  On  the  next  day,  the  17th,  she 
aid  Bbe  md  not  think  she  shotdd  get  over  it, 
nd  desized  that  some  one  should  be  sent  for 
to  mj  with  her.  A  neighbour  accordingly 
Tinted  her  about  8  o'clock  p.m.,  who  prayed 
vifli  her,  and,  as  her  mother  said,  talked 
KrioDsly  to  her. 

At  10  o'clock  the  same  evening  the  magis- 
ttfttes' derk  came.  He  found  her  in  bed,  breath- 
ing with  considerable  difficulty  and  moan- 
ing occasionally.  He  administered  an  oath, 
t&d  she  made  a  written  statement  as  heroin- 
ifter  set  forth.  He  asked  her  if  she  felt  she 
vas  in  a  dangerous  state,  whether  she  felt  she 
VIS  likely  to  die?  She  said,  "I  think  so." 
He  mid,  "Why?"  She  replied,  "From  the 
thortness  of  my  breath."  Her  breath  was 
extremely  short ;  the  answers  were  disjointed 
from  its  sbortnesfl;  Some  intervals  elapsed 
^Ktween  her  aoswezs.   The  magistretos'  clerk 


said,  "  Is  it  with  the  fear  of  death  before  yon 
that  you  make  these  statements?"  and  added, 
"Have  you  any  present  hope  of  your  re- 
covery?"—She  said,  "None." 

The  counsel  for  the  defendant  pointed  out 
that  in  the  statement  the  Trords  "  at  present " 
were  interlined.  Tho  magistrates*  clerk  was 
recalled.  He  said,  that  after  he  had  taken 
tho  deposition  he  read  it  over  to  her,  and 
asked  nor  to  correct  any  mistake  that  he 
might  have  made.  She  then  suggested  the 
words,  **  at  present."  Sho  said  **  no  hope  at 
present  of  my  recovery."  He  then  interlined 
the  words  "  at  present."  Sho  died  about  11 
o'clock  tho  next  morning. 

Without  the  declaration  of  the  deceased, 
there  was  not  evidence  sufficient  to  leave 
to  the  jury;  but  tlie  other  evidence  of  the 
prosecution  was,  so  far  as  it  went,  confirma- 
tory of  the  deceased  woman's  statement.  Tho 
case,  therefore,  rested  on  what  was  called  the 
dying  declaration  of  tho  deceased. 

The  counsel  for  the  prisoner  submitted 
that  there  was  not  such  an  impression  of 
impending  death  on  the  mind  of  the  deceased 
as  to  render  the  declaration  admissible. 

I  expressed  no  opinion,  but  reserved  this 
question  for  tho  opinion  of  this  Court,  and  I 
allowed  the  case  to  go  to  the  jury. 

The  case  then  set  out  the  examination  of 
Fanny  Reeves,  the  deceased.  It  gave  a  de- 
tailed account  of  a  walk  she  had  taken  with 
the  prisoner  on  the  evemng  of  the  ICth  of 
October,  and  stated  that  he  had  induced  her 
to  go  to  the  edge  of  the  river  Avon,  and  had 
then  pushed  her  in.  After  describing  how 
she  was  saved  from  being  drowned,  the  decla- 
ration continued :— "  After  being  so  taken  out 
I  became  insensible,  and  did  not  recover  till 
I  found  myself  in  bed  in  this  house.  Since 
then  I  have  felt  great  pain  in  my  chest,  bosom, 
and  back.  From  the  shortness  of  my  breath, 
I  feel  that  I  am  likely  to  die,  and  I  havemado 
tlie  above  statement  with  the  fear  of  death 
before  me,  and  with  no  hope  at  present  of  my 
recovery.  Dr.  Smart  has  been  to  see  me  twice 

to-day."  .... 

"  The  mark  x  of  Fanny  Reeves." 

Tho  jury  found  the  prisoner  guilty. 

Sentence  of  death  was  passed,  but  execution 
stayed,  that  the  opinion  of  this  Court  might 
be  taken  on  tlie  admissibility  of  the  decla- 
ration. 

Tho  case  was  argued  before  Kelly,  C.B., 
Byles,  Lush,  and  Brett,  JJ.,  and  Cleasby,  B. 

Collins  {Norris  with  him),  for  the  prisoner. 
The  declaration  of  tho  deceased  was  not  ad- 
missible in  evidence,  as  it  does  not  appear 
that  she  had  absolutely  no  hope  of  recovery. 
The  general  principVe  on  ^\Adi  ^^\M»iC\QrQA 
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of  this  kind  are  admitted  "  is  that  they  are 
made  in  extremity  when  the  party  is  at  the 
point  of  death,  and  when  every  hope  of  this 
world  is  gone":  Woodcock's  Case  (1  Leach, 
C.  C.  600, 502).  Before  a  dying  declaration  is 
admissible  in  evidence,  the  prosecution  must 
prove  affirmatively — First,  that  it  was  made 
under  fear  of  impending  death :  Woodcock's 
Case  (1  Leach,  C.  C.  600, 602).  Secondly,  that 
it  was  made  under  the  expectation  of  "an 
almost  immediate  dissolution :"  Hex  v.  Crockett 
(4  C.  &  P.  644.  646),  Bex  v.  Van  Butchell  (3 
C.  and  P.  629, 631).  Thirdly,  that  it  was  made 
when  there  was  no  hope  of  recovery :  Reg,  v, 
Dalmas  (1  Cox,  C.  C.  96).  Li  Reg,  v.  Peel 
(2  F.  &  F.  21, 22),  Willes,  J.,  says  that,  before 
a  dying  declaration  is  admissible,  "  it  must  be 
proved  that  the  man  was  dying,  and  there 
must  be  a  settled  hopeless  expectation  of 
death  in  the  declarant.  In  Rex  v.  Hayward 
(6  C.  &  P.  157,  160)  Tindal,  C. J.,  sajrs  "  any 
hope  of  recovery,  however  slight,  existing  in 
the  mind  of  the  deceased  at  the  time  of  the 
declarations  made,  would  undoubtedly  render 
the  evidence  of  such  declarations  inadmis- 
sible." The  evidence  must  also  shew  clearly 
that  the  declarant  knew  the  state  he  was  in : 
Rex  V.  Nicholas  (6  Cox,  C.  C.  120),  Reg.  v. 
Megson  (9  Car.  &  P.  418),  Rex  v.  SpilS)ury 
(7  C.  &  P.  187, 190).  The  law  regards  the 
admission  of  these  declarations  with  great 
jealousy,  as  they  are  wanting  in  those  sanc- 
tions which  guard  evidence  in  other  cases : 
Greenleaf  on  Evidence,  vol  i.  s.  162,  p.  233, 
9th  ed. 

The  declaration  in  this  case  did  not  satisfy 
the  requirements  of  the  law  as  established  by 
these  cases.  The  clerk  wrote  down  that, the 
declaration  was  made  "with  no  hope  of  re- 
covery." These  words  are  in  their  terms  ab- 
solute, but  the  deceased  deliberately  refused 
to  express  herself  thus.  She  said,  "  No,  that 
is  not  my  meaning.  What  I  wish  to  say  is 
not  that  I  have  no  hope,  but  that  I  have  no 
hope  at  present**  The  deceased  thus  care- 
fully qualified  what  would  otherwise  have  been 
an  absolute  statement,  and  in  the  clearest  way 
shewed  that  she  was  not  entirely  without  hope. 
This  declaration,  therefore,  does  not  come 
within  the  rule  which  admits  dying  declara- 
tions, and  there  is  consequently  no  evidence 
against  the  prisoner,  and  the  conviction  should 
be  quashed. 

T,  W,  Saunders  (Bailey  with  him),  for  the 
prosecution.  It  is  admitted  that  to  make 
the  declaration  in  this  case  evidence  it  must 
be  shewn  that  it  was  made  in  the  fear  of 
impending  death,  under  the  immediate  ex- 
pectation of  death,  and  when  there  was  no 
hope  of  recovery.  The  authority  of  the  cases 
that  establish  these  rules  cannot  be  disputed. 
The  prosecution,  however,  proved  all  that  was 
necessary  to  make  the  declaration  evidence. 
The  declaration  was  made  "  with  the  fear  of 
death  before  me.  and  with  no  hope  at  present 
of  my  recovery."  If  the  words  "  at  present " 
were  omitted  the  case  would  be  clear,  but  ^ 


these  words  do  not  really  alter  the  meaning 
of  the  sentence.  The  sentiment  of  hope,  or 
of  want  of  hope,  must  refer  necessarily  to 
the  time  when  the  feeling  is  expressed. 
"  I  have  no  hope,"  and  "  I  have  no  hope  at 
present,"  have  the  same  meaning.  Even  if 
some  meaning  is  to  be  attributed  to  "at 
present,"  its  most  obvious  signification  is, 
that  it  is  not  absolutely  impassible  that  the 
deceasM  should  recover.  While  there  is  life 
there  is  hope,  and  therefore  there  cannot  be 
absolutely  no  hope  of  recovery. 

The  real  meaning,  however,  of  the  inserti(Hi 
of  the  words  "at  present"  appears  in  the 
case.  The  clerk  asked  the  dec^ised,  "  Have 
you  any  present  hope  of  your  recovery?" 
She  said, "  None."  He  then  wrote  down  '*  with 
no  hope  of  my  recovery,"  and  she  corrected 
this,  because  it  was  not  what  she  had  in  hd 
said,  and  not  because  it  was  not  what  she 
wished  to  say.  She,  no  doubt,  saw  no  differ- 
ence in  meaning  between  the  two  sentences. 
Direct  evidence  need  not  be  given  to  shew 
that  the  deceased  was  conscious  of  approach- 
ing dissolution.  This  may  be  inferred  finom 
all  the  surrounding  circumstances:  Reg.  v. 
Brooks  (I  Cox,  C.  C.  6). 

Kelly,  C.B.  We  are  all  of  opinion  that  the 
conviction  must  be  quashed.  The  question, 
and  the  only  question,  is,  whether  the  decla- 
ration of  the  dying  woman  was  admissible  in 
evidence,  because  it  is  clear  that  if  the  decla- 
ration is  to  be  excluded,  there  was  no  evidence 
to  go  to  the  jury.  This  question  depends 
upon  what  passed  between  the  clerk  and  the 
deceased  just  before  and  at  the  time  when  the 
statement  was  made.  She  was  asked  if  she 
felt  she  was  in  a  dangerous  state,  whether  she 
felt  she  was  likely  to  die  ?  She  said,  "  I  think 
so."  She  did  not  express  an  absolute  belief, 
but  an  impression,  that  she  was  likely  to  die. 
There  is  nothing  conclusive  in  this  part  of 
the  statement.  The  clerk  then  went  on  to 
ask  her  why  she  thought  that  she  was  aboat 
to  die.  She  rej^ed,  "  From  the  shortness  of 
my  breath."  The  clerk  says,  "Her  breath 
was  extremely  short — the  answers  were  dis- 
jointed from  its  shortness.  Some  intervalB 
elapsed  between  her  answers."  The  clerk  then 
said  to  her,  "  Is  it  with  the  fear  of  death 
before  you  that  you  make  these  statements?" 
and  added,  "  Have  you  any  present  hope  of 
your  recovery  ?"  She  said, "  None."  There- 
upon he  wrote  out  what  he  conceived  to  he 
the  substance  of  her  statement.  After  de- 
tailing the  £Eu;ts  of  the  case,  the  statement  as 
he  wrote  it  made  her  say,  "I  have  felt  neat 
pain  in  my  chest,  bosom,  and  back.  From 
the  shortness  of  my  breath  I  feel  that  I  am 
likely  to  die,  and  I  have  made  the  above 
statement  with  the  fear  of  death  before  me, 
and  with  no  hope  of  my  recovery."  If  the 
deceased  had  subscribea  this  declaration,  a 
very  difficult  question  might  have  arisen. 
But  it  appears  that  after  reading  over  tiiese 
words  to  her,  and  asking  her  to  correct  any 
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e  he  might  have  made,  she  suggested 
►rds  "at  present."  She  said  no  hope 
esent "  of  my  recovery.  The  clerk  then 
ned  the  words  "at  present*' 

question  is,  whether  this  declaration 
ow  stands  was  admissihle  in  eyidence. 
salt  of  the  decisions  is,  that  there  must 

unqualified  belief  in  the  nearness  of 
a  belief  without  hope  that  the  declarant 
it  to  die.  If  we  look  at  reported  cases, 
the  language  of  learned  judges,  we  find 
oe  has  used  the  expression  "  every  hope 
I  world  gone  "  (Per  Eyre,  C.B.,  Wood- 
Otue^  I  LeEtch,  G.  C.  at  p.  502) ;  another, 
3d  hopeless  expectation  of  death  "  (Per 
,  J.,  Reg,  V,  Feel,  2  F.  and  F.  at  p.  22) ; 
JT,  **  any  hope  of  recovery,  however  slight, 
8  the  evidence  of  such  declarations  in- 
able  "  (Per  Tindal,  C.J.,  Rex  v.  Hay- 
6  C.  &  P.  at  p.  160).  We,  as  judges, 
w  perfectly  sat&fied  beyond  any  reason- 
mbt  that  there  was  no  hope  of  avoiding 
;  and  it  is  not  unimportant  to  observe 
be  burthen  of  proving  the  facts  that 
'  the  declaration  admissible  is  upon  the 
utian. 

be  present  case  had  rested  upon  the 
sion,  *'  I  have  made  the  above  state- 
idth  the  fear  of  death  before  me,  and 
Qo  hope  of  my  recovery"  a  difficult 
on  might  have  been  raised.  But  when 
PTords  were  read  over  to  the  declarant, 
sired  to  put  in  the  important  words 
!e8ent ;"  and  the  statement  so  amended 
ith  no  hope  at  present  of  my  recovery." 
re  now  ciuled  upon  to  say  what  is  the 
)f  these  words,  taking  into  consideration 
)  circumstances  undler  which  they  were 
L  The  counsel  for  the  prosecution  has 
1  that  the  words  "  at  present "  do  not 
lie  sense  of  the  statement  We  think, 
"er,  that  they  must  have  been  intended 
ivey  some  meaning,  and  we  must  aidea- 
x>  give  effect  to  that  meaning. 
}  possible  that  when  the  statement  was 
ead  over  to  the  deceased,  she  may  have 
ibered  that  what  she  had  been  asked 
rhether  she  had  '^  any  present  hope  of 
ay/'  and  observing  that  the  word  "  pre- 
was  omitted,  that  she  merely  wished  to 
t  the  discrepancy  between  the  words  as 
1  and  those  written  down,  without 
ig  to  make  any  alteration  in  the  mean- 

uioee  words.  On  the  other  h«id,  she 
[laYe  meant  to  alter  and  qualify  the 
lent  as  first  written.  She  may  have 
1  to  express, "  All  I  meant  to  say  was, 
'6  not  hope  at  present  -^  "  but  not  to  say 
he  had  aosolutely  no  hope.  The  case  is 
le  of  either  of  these  two  constructions. 


one  of  which  is  against  and  the  other  in  favour 
of  the  prisoner;  and  if  we  had  simply  to 
choose  between  the  two,  without  anything  to 
guide  us  as  to  the  real  meaning  of  the  deceased, 
wo  should  resolve  the  doubt  in  favour  of  the 
prisoner  in  fevorem  vit». 

But  another  mode  of  solution  is  presented 
which  calls  on  us  to  decide  for  the  prisoner 
on  anotibcr  ground.  The  deceased  was  asked 
in  express  terms  by  the  clerk  "  to  correct  any 
mistake  that  he  might  have  made."  She 
then  said,  "  Put  in  the  words  '  at  present.* " 
Even  if  this  were  not  a  criminal  cose,  this 
would  be  sufficient  to  shew  that  the  omission 
of  "at  present"  was  a  mistake  —  that  she 
meant  "no  present  hope"  as  distin^shed 
from  *'  no  hope."  She  therefore  intended  the 
words  to  have  some  substantial  meaning ;  and 
if  they  have  any  meaning  at  all,  they  must 
qualify  the  absolute  meaning  which  the  decla- 
ration must  contain  in  order  to  render  it 
admissible  evidence.  The  conviction  must 
therefore  be  quashed. 

Bylss,  J.  As  I  tried  the  case,  I  wish  to 
state  that  I  entertain  no  doubt  that  the 
declaration  was  not  admissible.  There  being 
no  otber  evidence  against  the  prisoner,  I 
thought  it  best  to  admit  the  deckuration,  and 
reserve  the  point  whether  it  was  admissible 
evidence. 

Dying  declarations  ought  to  be  admitted 
with  scrupulous,  and  I  had  almost  said  with 
superstitious,  care.  They  have  not  necessarily 
the  sanction  of  an  oath ;  they  are  made  in  the 
absence  of  the  prisoner;  the  person  making 
them  is  not  suojected  to  cross-examination, 
and  is  in  no  peril  of  prosecution  for  perjury. 
There  is  also  great  danger  of  omissions,  and 
of  unintentional  misrepresentations,  both  by 
the  declarant  and  the  witness,  as  this  case 
shews.  In  order  to  make  a  dying  declaration 
admissible,  there  must  be  an  expectation  of 
impending  and  almost  immediate  death,  from 
the  causes  then  operating.  The  authorities 
shew  that  there  must  be  no  hope  whatever. 

In  this  case  the  deceased  said  origioally 
she  had  no  hope  at  present.  The  clerk  nut 
down  that  she  had  no  hope.  She  said  in  effect 
when  the  statement  was  read  over  to  her, 
"  No,  that  is  not  what  I  said,  nor  what  I  mean. 
I  mean  that  at  present  1  have  no  hope ;"  which 
is,  or  may  be,  as  if  she  had  said,  "  If  I  do  not 
get  better,  I  shall  die."    The  conviction  must 

be  quashed. 

Conviction  quashed. 

Attorney  for  prosecution:   Walter  Pigeon, 
Bristol, 
Attorney  for  prisoner :  J.  H.  Clifton,  Bristol 
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MiBdemeanour  necessarily  including  lesser  Mis- 
demeanour— Indictment  for  "  unlawfully  and 
maliciously  wounding  *'  and  for  "  unlawfully 
and  maliciously  inflicting  grievous  bodily 
harm."— Verdict  "  Guilty  of  an  Assault." 

An  indictment  charged  the  prisoner  in  the  first 
count  with  ^^ unlawfully  and  maliciously  wound- 
ing t*  and  in  the  second  count,  with  '*  unlawfully 
and  maliciously  inflicting  grievous  hodily  harm." 
The  jury  found  the  prisoner  guilty  of  an  as- 
sault ;— 

Held,  that  the  prisoner  could  he  properly 
convicted  of  an  assault  on  the  indictment,  as  the 
offences  charged  were  misdemeanours,  and  each 
of  them  necessarily  included  the  lesser  misde- 
meanour of  an  assault. 

Case  stated  by  the  Chairman  of  the  Quarter 
Sessions  for  the  Nwth  Riding  of  Yorkshire : — 

The  prisoner  was  indicted  at  the  Easter 
general  quarter  sessions,  1869,  of  the  North 
Riding  of  Yorkshire,  for  a  misdemeanour'upon 
an  indictment,  the  first  count  of  which  charged 
that  he  "unlawfully  and  maliciously  did 
wound  one  Thomas  Meek."  The  second  count 
charged  that  he  "  did  unlawfully  and  mali- 
ciously inflict  grievous  bodily  harm  upon  the 
said  Thomas  Meek."  The  jury  returned  a 
verdict  of  "  guilty  of  an  assault." 

The  coxmsel  for  the  prisoner  contended  that 
the  prisoner  could  not  be  convicted  of  a 
common  assault  on  that  indictment,  and  that 
the  verdict  therefore  amounted  to  an  ac- 
quittal. 

The  Court  postponed  judgment,  and  re- 
served the  question,  Whether  this  conviction 
can  be  sustained?  The  prisoner  was  admitted 
to  bail. 

The  case  was  argued  before  Kelly,  C.B., 
Byles,  Lush,  and  Brett,  JJ.,  and  Cleasby,  B. 

Shepherd,  for  the  prosecution.  The  ques- 
tion is,  whether  there  should  have  been  a 
count  for  the  assault,  or  the  word  "  assault"  in 
one  of  the  counts.  The  offences  charged  are 
only  misdemeanours,  and  each  of  them  neces- 
sarily includes  the  lesser  misdemeanour  of  a 
common  assault.  A  verdict  for  a  common 
assault  can,  therefore,  properly  be  given  on 
this  indictment.  The  rules  relating  to  felonies 
do  not  apply  in  this  case,  which  concerns 
misdemeanours  only.  In  Beg.  v.  Oliver  (Bell, 
C.  C.  287 ;  30  L.  J.  (M.C.)  12),  a  conviction 
of  a  conunon  assault  was  upheld  upon  an  in- 
dictment that  the  prisoner  did  "make  an 
assault  upon,  and  did  unlawfully  beat,  wotmd, 
and  ill-treat,  and  did  thereby  occasion  actual 
bodily  harm  "  to  the  prosecutor.    The  same 


point  was  decided  in  Reg.  v.  Yeudon  (Leigh  k 
Cave,  81 ;  31  L.  J.  (M.C.)  70).  These  cases 
do  not  go  quite  so  far  as  the  present  one,  be- 
cause the  word  "  assault "  was  used  in  the 
indictments,  but  the  principle  applies  to  this 
case  as  it  is  not  necessary  to  use  the  word 
"  assault"  Every  battery  includes  an  assault 
(1  Hawk.  P.  C.  (8th  ed.)  p.  110),  and  therefore 
wounding  or  inflicting  grievous  bodily  harm 
necessarily  includes  an  assault :  Reg  v.  Ingram 
(1  Salk.  384). 
No  counsel  appeared  for  the  prisoner. 

Kelly,  C.B.  This  conviction  must  be 
afltened.  There  is  no  count  in  the  indict- 
ment for  an  assault,  nor  is  the  word  '*  assault " 
used  in  the  indictment.  Each  of  the  two 
counts  is,  however,  for  an  offence  which  ne- 
cessarily includes  an  assault,  and  the  offences 
charged  as  well  as  the  offence  of  which  the 
prisoner  has  been  found  guilty  are  misdemea- 
nours. If  there  were  an  absence  of  authority, 
we  think  on  principle  that  the  jury  could 
properly  find  a  verdict  of  guilty  of  a  comm(Hi 
assault  on  this  indictment  It  is  not  neces- 
sary that  matters  of  aggravation  stated  in  the 
indictment  should  be  proved,  and  if  not 
proved  the  prisoner  may  be  found  guilty  of 
the  offence  without  the  circumstances  of 
aggravation. 

There  is,  however,  no  want  of  authority. 
In  Reg  v.  Yeadon  (Leigh  &  Cave,  81 ;  31  L.  J. 
(M.C.)  70),  there  was  an  indictment  contain- 
ing a  count  for  an  assault  occasioning  actual 
bodily  harm,  under  14  &  16  Vict.  c.  100,  s.  29. 
The  jury  found  a  verdict  of  guilty  of  a  com- 
mon assault.  The  chairman  of  the  quarter 
sessions  declined  to  receive  it,  and  it  was  held 
that  this  amounted  substantially  to  a  misdi- 
rection, as  the  verdict  was  legal,  and  he  was 
bound  to  receive  it 

In  that  C€ise  the  word  "  assault "  was  used 
in  the  indictment,  but  coupled  with  circum- 
stances of  aggravation.  Nothing,  however, 
turned  on  the  use  of  the  word  "  assault."  The 
effect  of  the  verdict  was  held  to  be  to  find  the 
prisoner  guilty  of  the  offence  charged,  but 
without  the  additional  circumstances  of  aggra- 
vation stated  in  the  indictment  That  prin- 
ciple applies  to  this  case.  On  an  indictm^t 
for  a  misdemeanour  the  jury  mav  find  the 
prisoner  guilty  of  any  lesser  misaemeanour 
that  is  necessarily  included  in  the  offsnoe  as 
charged. 

Conviction  affirmed. 

Attorneys  for  prosecution :  Van  Sandau  A 
Sons,  for  Belk,  Middlesborough, 
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On  a  trial/or  bigamy,  it  inl>  proved  that  the 
pritoBtr  married  A.  in  1836,  le/l  him  in  1843, 
and  married  again  in  1847,  Nothing  v>at 
ktird  of  A.  after  the  priioner  left  him,  nt/r  uxii 
lujr  evtiience  given  of  hit  age: — 

Held,  that  thrre  iom  no  praumftion  of  law 
tilJier  in  favour  of  or  again»t  the  conliiiuanee 
i  a:*  life  up  to  1817 ;  but  thai  it  waa  a 
juctlHli)  for  the  jury,  as  a  matter  if  fact, 
altethrr  or  not  A.  tnu  alive  at  Ike  dale  ^  the 
titond  ntarriagc. 

CuH  Btated  b;  Litsh,  J.  :— 

The  jirisoner  rrae  tried  before  me  at  the 
list  Dttmgs  of  the  Central  Criminal  Court, 
ud  couTicted  of  bigamy. 

The  prisoner  married  one'  Tictor,  at  St. 
Heber's,  in  the  island  of  Jersey,  in  the  year 
IS36,  and  liTod  with  him  in  England  until 
the  middle  of  the  year  1643,  when  they  eepa- 
nted,  and  she  was  token  by  her  parents  back 
to  Jersey,  where  she  resumed  her  maiden 
nune.  On  the  9th  of  July,  1847,  she,  de- 
Kribing  herfiolf  as  a  spineter,  married  Captain 
lamley,  with  whom  she  bved  till  March, 
1S64.  Nothing  was  beard  of  Victor  from  the 
tinw  the  prisoner  left  him  in  1^3.  No  eri- 
dcnee  wsa  giTen  of  the  age  of  Victor,  nor  any 
of  the  age  of  tbe  prisoner,  except  that  a  wit- 
Den,  who  stated  she  was  forty-eight  years 
old,  laid  that  the  prisoner  was  her  senior.  I 
dineted  tbe  jury  that,  there  being  no  circum- 
iteaees  leadn^  to  any  reasonable  inference 
that  ha  had  died,  Victor  must  be  presumed 
to  hare  been  living  at  tbe  date  of  the  sceond 
miTiage.  Whether  that  direction  was  right 
or  not,  is  tbe  qnestion  I  reserved  for  the  opi- 
nico  of  the  Court  (1) 

I  admitted  the  prisoner  to  bail 


kpn[2L  D.Keane,Q.C.(CollinayiHhhmi), 
tr  tlu  prisoner,  llie  direction  is  wrong, 
hcsnae  it  withdraws  &om  the  jury  the  ques- 
tion whether  or  not  Victor  was  alive  at  the 
<iite  of  the  second  marriage.  This  should 
hsra  been  left  to  tbe  jury  as  an  ordinary 
natter  of  fitct :  Bex  t.  Harbome  (2  A.  &  E. 
M^;  Lapiley  T.  Qrierton  (1  K  L.  C.  498). 
It  is  admitted  that  there  is  no  presumption  of 
the  death  of  a  person  until  seren  years  after 
Iw  has  last  been  heard  of,  and  that  after  that 


(1)  TwootherqiiflrtioiuwMreslflorMerredaBto 
Um  admlHilrility  of  certain  Bvidenoe  in  proof  of 
tl«  fint  maniage.  The  decisiou  of  the  Court 
*u,  IkDMTer,  giTcn  on  the  qneition  ebore  stated 
ilai^  ud  the  otber  qncatloiis  wera  not  orgned. 


I  time  he  is  presumed  to  be  dood.  There  is, 
howeTer,  no  presumption  us  to  the  date  of  his 
death :  Nepttrui  v.  Doe  d.  Knight  (2  M.  &  W. 
b9i,  914;  2  Sm.  L,  C,  Ctli  cd.  510);  and 
therefore  no  presumption  of  continuance  of 
life  dimcg  the  seven  years.  On  this  point 
.  there  is  no  presumption  of  law  at  all.  Even 
if  there  is  a  presumption  of  coutiunance  of 
life,  it  is  rebutted  in  a  case  like  this  by  the 
conflicting  presumption  of  innocence:  B^ton 
Evidence,  4th  ed.  p.  44—69;  Sex  v.  Tanning 
(2B.  &  Aid.  386);  Lapiley  \.  Wrifrio"  (IH. 
Ij.  C.  498).  It  then  becomes  necessary  for  the 
prosecution  to  prove  ofGrmatively  that  the 
crime  of  bignm;  has  been  committi^ :  Reg.  v. 
Heaton  (3  F.  &  F.  819) ;  Reg.  v.  Curgerumt 
(Law  Rep.  1  C.  C.  B.  1.)  [He  was  stopped  by 
the  Court.] 

(ii/farJ,  Q  C.  (with  him  Bcslry  and  Gough). 
The  direction  is  right,  even  according  to  the 
contention  of  the  prosecution,  because  the 
question  whether  or  not  Victor  was  alive  at 
the  date  of  the  second  marriage  was  left  to 
the  jury.  The  learned  judge  only  told  them 
what  the  jiresumption  of  law  was. 

[Lush,  J.  It  must  bo  taken  that  I  entirely 
withdrew  the  question  from  the  jury.  In 
effect  I  directed  them  to  return  a  verdict  of 
Guilty.] 

As  the  law  does  not  presume  death  nntil 
the  expiration  of  seven  years  after  a  person  is 
last  heard  of,  it  Is  clear  that  the  law  presumes 
a  continuance  of  life  during  the  seven  years; 
and  on  this  ground  the  direction  was  right 

Cur.  adv.  vult. 

May  1.  Lttsh,  J.  We  are  of  opinion  that 
tlio  direction  to  the  jury  in  this  case,  viz. 
"  that,  there  being  no  circumstances  leading 
to  any  reasonable  inferetico  that  he  had  died, 
Victor  must  be  presumed  to  have  lieen  living 
at  the  date  of  the  second  marriage,"  was  erro- 
ucons.  In  an  indictment  for  bigamy,  it  is 
incumbent  on  the  prosecution  to  prove  to  the 
satisFoction  of  the  jury  that  the  hosband  or 
wife,  as  the  cane  may  he,  was  alive  at  the  date 
of  the  second  marriage.  That  is  purely  a 
question  of  fact  The  existence  of  tnu  party 
at  an  antecedent  period  may  or  may  not  afford 
a  reasonable  inference  that  ho  was  Uving  at 
the  Bubwiqucnt  date.  If,  for  example,  it  were 
proved  that  he  was  in  good  health  on  the  day 
preceding  the  second  marriage,  the  inferenco 
would  be  strong,  almost  irrcsiatible,  that  ho 
was  living  on  the  latter  day,  and  the  jury 
would  in  all  probability  find  that  he  was  so. 
If,  on  the  other  hand,  it  were  proved  that  ho 
was  then  in  a  dying  condition,  and  nothing 
further  was  proved,  they  would  probably 
decline  to  drew  that  inference.  Thus  tbe 
question  b  entirely  fot  ths  pui-    tbft  ^ww 
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makes  no  presmnption  either  way.  The  cases 
cited  of  Beg.  v.  Tm/ning  (2  B.  &  Aid.  386) ; 
Reg,  V.  Uarhome  (2  A.  &  R  540) ;  and  Nepean 
V.  Doe  d.  Knight  (2  M.  <&  W.  894 ;  2  Sm,  L.  C, 
6th  ed.  510),  appear  to  us  to  establish  this 
proposition. 

Where  the  only  evidence  is  that  the  party 
was  living  at  a  period  which  is  more  than 
seven  years  prior  to  the  second  marriage, 
there  is  no  question  for  the  jury.  The  proviso 
in  the  Act  (24  &  25  Vict.  c.  100,  s.  57)  then 
comes  into  operation,  and  exonerates  the 
prisoner  from  criminal  liabilitv,  though  the 
first  husband  or  wife  be  proved  to  have  been 
living  at  the  time  when  the  second  marriage 
was  contracted.  The  Legislature,  by  this 
proviso,  sanctions  a  presumption  that  a  person 
who  has  not  been  heard  or  for  seven  years  is 


dead ;  but  the  proviso  affords  no  ground  for 
the  converse  proposition,  viz.  that  when  a 
party  has  been  seen  or  heard  of  within  seven 
years,  a  presumption  arises  that  he  is  still 
living.  That,  as  we  have  said,  is  always  a 
question  of  fact 

Being  of  opinion  upon  this  ground  that  the 
conviction  must  be  quashed,  it  becomes  un- 
necessary to  consider  the  other  points  re- 
served. (1) 

Conviction  quashed. 

Attorney  for  prosecution  :  IT,  M.  Daniel, 
Attorney  for  prisoner :  D,  Keane, 


(1)  See  ante,  p.  61,  note  (1). 


Feh,  15, 
1869. 


} 


The  Queen,  on  the  Pboseoution  of  The  Oysbsesbs  of  St.  Mabt,  Cabdiff, 
AND  Othbbs,  Besfondents,  V,  The  Bhymney  Bailwat  Compakt,  Appel- 
lants.   [4Q.B.  276.] 


Poor-rate— Bateability  of  Occupier  of  "Wharf  for 
Wharfage  Dues  received  by  others. 

The  owners  of  docks  and  wharves  let  the 
wharves  to  a  railway  company.  The  company 
were  the  sole  occupiers  of  the  wharves,  hut  by 
the  agreement  certain  wharfage  dues  payable  on 
all  goods  shipped  or  unshipped  at  the  wharves 
were  reserved  to  the  landlords^  and  were  paid 
direct  to  them  by  the  owners  or  consignees  of  tJie 
goods : — 

Held,  that  the  railway  company,  as  sole  occu^ 
piers  of  the  wharves,  were  liable  to  be  assessed  to 
the  poor-rate  in  respect  of  the  full  rateable  value 
of  the  premises,  including  the  wharfage  dues, 
without  regard  to  the  amount  of  benefit  which 
they  themselves  derived  from  the  occupation. 

Appeal  to  the  Glamorganshire  Quarter 
Sessions,  by  the  Bhymney  Sulway  Company, 
against  a  poor-rate  for  the  Parish  of  St.  Mary, 
Cardiff,  of  the  27th  of  October,  1866,  whereby 
the  appellants  were  rated  for  their  railway 
sidings,  wharves,  and  tips,  in  the  parish,  on 
the  gross  estimated  rental  of  5960/.  and  the 
rateable  value  of  4304/. 

1.  The  notice  of  appeal,  stated  amongst 
other  things,  that  the  trustees  of  the  Marquis 
of  Bute  were  assessed  in  the  rate  at  lower 
simis  than  they  ought  to  be  charged  with,  and 
notice  to  that  effect  was  given  to  the  trustees. 

2.  At  the  hearing,  the  trustees,  as  well  as 
the  other  respondents,  the  overseers  of  the 
parish,  appeared,  and  the  rate  was  confirmed 
subject  to  this  case. 

3.  There  is  no  dispute  as  to  the  sums  of 
82111.  gross  rental,  and  1584/.  rateable  value, 
forming  part  of  the  above-mentioned  assess- 
ment, and  such  sums  are  admitted  to  be 


properly  charged  as  the  gross  and  rateable 
value  of  the  railway  sidings,  wharves,  euad 
tips,  occupied  by  the  appellauts  in  the  parish, 
exclusive  of  certain  rates  or  dues,  the  pro- 
priety of  including  which  is  the  subject  of 
appeal 

4.  By  the  statutes  1  Wm.  4,  c.  cxxxiii,  and 
4  Wm.  4,  c.  xix.,  the  late  Marquis  of  Bute  was 
empowered  to  construct  a  certain  wet  dock 
ana  other  works  at  Cardiff,  and  such  works 
were  executed,  and  the  dock  which  is  called 
"  The  Bute  West  Dock  "  was  built  and  opened 
for  public  use,  and  certain  rates  and  dues  for 
the  use  thereof  were  charged  by  authority  of 
Parhament. 

5.  In  the  year  1852,  the  trustees  of  the 
present  Marquis  of  Bute,  to  meet  the  require- 
ments of  the  increasing  trade  of  the  port,  ccm- 
menced,  as  a  private  undertaking,  and  without 
any  parliamentary  sanction,  the  construction 
of  another  dock  and  proper  wharf  accommo- 
dation thereto,  on  the  lands  of  the  Marquis. 
This  dock  is  called  the  "  Bute  East  Dock  "  and 
was  completed  with  the  wharves  belonging  to 
it  and  opened  for  public  use  in  the  year  1856. 

6.  By  agreement  dated  the  28th  of  Feb- 
ruary, 1855,  and  made  in  view  of  the  comple- 
tion of  the  Bute  East  Dock  and  works,  the 
trustees  of  the  Marquis  of  Bute  agreed  to  ^rant 
a  lease  to  the  appellante,  of  the  land  necessary 
for  the  construction  of  a  branch  railway  to  the 
Bute  East  Dock,  and  the  trustees  agreed  to 
complete  four  staiths  for  the  shipment  of 
coal  upon  the  wharves  a(^acent  to  such  dock, 
with  sidings  to  connect  such  staiths  with  the 
branch  railway,  and  to  grant  a  lease  of  the 
wharves  upon  which  such  staiths  and  sidings 
should  be  erected,  and  of  the  staiths  and 
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Bidings  thereon,  to  the  appellants;  and  the 
ai^liants  agreed  (so  fieir  as  they  should  be 
able)  to  procure  all  the  trade  which  they  bring 
for  shipment  to  the  port  of  Cardiff  to  \^ 
shipped  at  the  Bute  l>ocks  or  the  shipping 
places  belonging  to  the  trustees;  and  such  trade 
was  to  be  liable  to  the  lockage  and  wharfage 
rates  and  dues  for  the  time  in  force  at  the  docks 
and  shipping  places,  or  either  of  them.  The  pro- 
yiidona  of  the  agreement  were  to  bo  embodied 
into  a  more  formal  instrument  at  tlio  request 
of  either  of  the  i»rties  thereto;  but  no  such 
more  formal  instrument  has  been  executed. 

7.  In  pursuance  of  that  agreement,  the 
trustees  completed  the  wharves,  staiths,  and 
railway  sidings,  and  from  that  time  the  ap- 
])ellants  haye  been  in  the  sole  occupation  of 
the  wharres,  with  the  sidings  and  tips  thereon. 
The  trustees  have  been  in  the  occupation  of 
the  dock  adjoining  to  the  wharves,  namely,  the 
Bate  East  Dock,  since  its  completion  in  1856. 

8.  The  inconvenience  of  having  the  Bute 
West  Dock  r^ulated  by  parliamentary  autho- 
rity, and  the  Bute  East  Dock  remaining  a 
purely  private  undertaking,  led  to  the  obtain- 
ing by  the  trustees  of  the  Act  of  1865. 

9.  By  section  59  of  the  Bute  Docks  Act. 
1865  (28  &  29  Vict.  c.  cccxxv.),  it  is  enacted 
as  follows : — ^'  From  and  after  the  commenoe- 
moit  of  this  Act,  the  undertakers  (the  trus- 
tees) &om  time  to  time  may  demand  and  take 
for  all  goods  specified  in  schedule  3  to  this 
Act  annexed,  wnich  are  shipped  or  unshipped, 
received  or  delivered,  at,  in,  or  upon,  or  from 
any  purt  of  the  docks  and  works,  or  any  lands 
of  the  undertakers,  or  which  are  discharged 
or  received  within  or  at  any  of  the  docks  and 
works,  &om  one  vessel  into  another  vessel,  or 
into  the  waterway  of  any  of  the  docks  and 
vorks,  any  simi  not  exceeding  the  several 
wharfage  rates  in  that  schedule  specified  with 
respect  to  those  goods  respectively;  and  as 
regards  all  goods  so  shipped,  unshipped,  re- 
ceived, delivered,  or  discharged,  which  are 
not  specified  in  that  schedule,  may  demand 
and  take  in  resi)ect  of  the  same  wharfage 
rates  equal  to  the  wharfe^  rates  from  time 
to  time  payable  in  respect  of  goods  so  specified 
which  are  as  nearly  as  may  be  of  like  nature, 
package,  and  quantity ;  and  the  wharfage 
iites  shfdl  be  payable  hj  the  owners  or  oon- 
ngneee  of  the  goods. 

10.  Before  and  since  the  passing  of  the  Bute 
Docks  Acts,  1865,  the  practice  has  been  for  the 
pOBon  who  contracts  with  the  appellants  for 
the  tipping  of  the  coal,  coke,  and  culm,  to 
famish  to  the  trustees  monthly  accounts  of 
the  respective  quantities  thereof  so  shipped 
at  the  wharves  and  tips,  and  for  the  trustees 
to  collect  the  rates  or  dues  payable  under  the 
59tii  section  from  the  freighters  or  consignees 
in  respect  of  such  quantities,  and  to  apply 
them  to  the  pmposes  of  their  trust  And 
with  respect  to  other  goods  shipped  at  the 
wharves,  and  which  are  not  tipped,  the  ac- 
coimts  have  been  famished  directly  to  the 
trustees  by  the  owners  of  snch  goods,  from 


whom  the  trustees  have  collected  the  rates  or 
dues.  The  trustees  also  receive  rates  or  dues 
under  the  same  section  on  all  goods  tran- 
shipped from  vessel  to  vessel  in  the  docks. 

11.  The  rates  or  dues  included  in  the  poor- 
rate  appealed  against  are  the  rates  or  dues 
paid  in  respect  of  all  coal  and  other  goods 
shipped  and  unshipped  at  the  wharves,  as 
stated  in  the  last  preceding  paragraph.  No 
part  of  the  rates  or  dues  paid  in  respect  of 
goods  transhipped  from  vessel  to  vessel  is  in- 
cluded in  the  rate. 

12  and  13.  It  is  admitted  that  the  amount 
assessed  against  the  appellants  is  a  fair  and 
proper  sum,  if  the  rates  or  dues  mentioned  in 
paragraph  11  are  rightly  charged  against 
them  as  forming  part  of  the  value  of  property 
in  their  occupation. 

14.  The  question  for  the  opinion  of  the 
Court  was,  whether  the  appellants  ought  to 
have  been  rated  in  respect  of  the  rates  or 
dues,  as  mentioned  in  paragraph  11. 

15.  If  the  Court  should  be  of  opinion  that 
the  appellants  were  not  so  rateable,  then  the 
rate  was  to  be  amended  by  substituting  the 
sum  of  1584/.  for  the  sum  of  4304/.  as  the  total 
rateable  value  of  the  railway,  sidings,  wharves, 
and  tips,  in  the  occupation  of  the  appellants. 

If  the  Court  should  be  of  opinion  that  the 
sum  of  2720/.,  being  the  dififereuce  between 
the  sums  of  4304/.  and  1584/.  and  which  is 
admitted  to  be  a  proper  assessment  for  the 
rates  or  dues  mentioned  in  paragraph  11, 
forms  part  of  the  rateable  value  of  tenements 
in  the  occupation  of  the  trustees,  then  the 
rate  was  to  be  amended  by  the  insertion  of 
the  same  sa  rateable  value  of  property  in  the 
occupation  of  the  trustees  accordingly;  but 
if  the  Court  should  be  of  opinion  that  such 
rates  and  dues  were  rightly  taken  into  account 
as  rateable  value  of  the  property  so  occupied 
by  the  appellants,  then  the  rate  was  to  bo 
confirmed. 

Jan.  16.  Field,  Q.C.,  and  Fhilbrick,  for  the 
respondents.  The  appellants  alone  are  in  the 
occupation  of  the  wharves,  and  they  are  the 
only  persons  who  can  be  assessed  to  the  rate. 
The  overseers  are  entitled  to  rate  the  land  at 
its  full  value,  and  the  ax)pellants  cannot,  by 
an  arrangement  with  their  landlords,  escape 
their  liability  to  be  assessed  at  the  amount  at 
which  the  landlords,  if  in  occupation,  would 
have  been  assessed.  Frend  v.  Tolleshunt 
Knights  (1  E.  &  E.  753 ;  28  L.  J.  (M.C.)  169) 
shews  that  the  trustees  of  the  Marquis  of 
Bute  could  not  be  rated  for  the  wharfage 
dues ;  and  L<iwrenee  v.  ToUeshunt  Knights 
(2  B.  &  S.  538;  31  L.  J.  (M.C.)  148)  is  an 
authority  that  the  appellants  are  rateable. 
Reg,  V.  Thurlstone  (1  E.  &  E.  502 ;  28  L.  J. 
(M.C.)  106)  presents  some  difficulty  to  the 
argument  for  the  respondents.  There  it  was 
held  that  the  right  of  shooting  being  reserved 
to  the  landlord,  the  tenant  was  not  rateable 
in  respect  of  the  value  of  the  shooting.  But 
that  case  may  be  exphiined  on  the  groimd  that 
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an  incorporeal  hereditament  is  not  rateable : 
BiUan  v.  Botves  (Law  Rep.  1  Q.  B.  359) ;  and 
moreover  the  decision  appears  to  have  been 
doubted  in  Beg.  y.  Battle  Union  (Law  Rep. 
2  Q.  B.  8). 

("Hannen,  J.  Li  Bex  v.  Snowdon  (4  B.  &  Ad. 
713)  it  was  held  that  the  occupier  of  a  toll 
house  was  not  rateable  to  the  poor  for  the 
tolls  taken  there,  but  for  the  toll  house  only : 
and  the  reason  for  the  decision  appears  to  have 
been,  that  if  the  toll  house  had  been  pulled 
down  he  would  nevertheless  be  entitled  to 
receive  the  tolls.] 

There  the  lessee  did  not  occupy  any  portion 
of  the  soil.  It  is  clear  from  Jones  v.  Mersey 
Docks  (11 H.  L.  C.  443 ;  35  L.  J.  (M.O.)  1)  that, 
in  order  to  support  a  rate,  the  occupation  need 
not  be  beneficial  to  the  occupier ;  it  is  suffi- 
cient if  the  property  be  capable  of  yielding  a 
clear  rent  over  and  above  the  necessary 
outgoings.  Beg.  v.  Mar<fais  of  tkdUhary 
(8  A.  &  E.  716)  is  in  favour  of  the  respondents. 
The  appellant  there  was  held  rateable  in 
respect  of  tolls  taken  at  a  bridge,  because  he 
was  occupier  of  the  soil  on  which  the  bridge 
stood.  Bfiherts  v.  Aylesbmy  (1  E.  &  B.  423 ; 
22  L.  J.  (M.C.)  34)  was  decided  on  the  same 
principle.  When  once  it  is  established  that 
a  beneficial  occupation  may  exist,  the  occupier 
is  rateable  in  respect  of  whatever  profit  can 
be  derived  from  the  land,  whether  it  is  made 
or  not :  Beg.  v.  Vange  (3  Q.  B.  242). 

Bulwer,  Q.C.,  E.  G,  Allen,  and  T.  Allen,  for 
the  appellants.  The  appellants  derive  no 
benefit  from  the  wharfage  dues,  which  are  not 
received  even  in  the  first  instance  by  them. 
It  is  true  that  they  are  in  occupation  of  the 
wharves,  but  they  are  liable  to  be  assessed 
only  in  respect  of  their  beneficial  occupation. 
Jse^vis  V.  Swansea  (5  E.  <&  B.  608 ;  25  L.  J. 
(M.C.)  33)  is  in  the  appellant's  favour.  There 
the  corporation  of  Swansea  were  held  not  to 
be  rateable  in  respect  of  toUs  and  dues  taken 
at  quays  the  soil  of  which  was  vested  in  the 
corporation.  The  wharfage  dues  taken  by  the 
trustees  confer  no  benefit  upon  the  appellants ; 
and  in  Mayw  of  Lincoln  v.  Holmes  Common 
(Law  Rep.  2  Q.  B.  482),  the  corporation  of 
Lincoln  were  held  not  rateable  in  respect  of 
land  which  yielded  them  no  profit.  Beg.  v. 
FletUm  (30  L.  J.  (M.C.)  89;  3  E.  &  E.  450) 
establishes  that  the  occupier  of  land  is  rate- 
able at  the  amount  of  profit  actually  derived 
therefrom,  whether  it  is  greater  or  less  than 
the  real  value:  in  that  case  the  amount  of 
profit  derived  from  the  land  was  greater  than 
the  real  value.  In  this  case  the  amount  of 
profit  is  less,  but  the  same  principle  must  be 
applied.  The  Court  cannot  decide  in  favour 
of  the  appellants  without  overriding  Beg,  v. 
Thurhtone  (1 E.  <&  E.  502 ;  28  L.  J.  (M.C.)  106), 
which  is  directly  in  point.  A  tenant  can  only 
hire  what  his  landlord  is  willing  to  let.  In 
the  present  case  the  soil  only  of  the  wharves 
s  let  to  the  appellants  for  a  special  purpose, 
but  the  dues  which  the  trustees,  and  the 
U'UBte^  alone,  are  authorized  by  their  Act  of 


1865  to  levy,  are  not  included  in  the  demise. 
If  the  parish  suffers  any  hardship  by  this,  the 
legislature  alone  can  apply  the  remedy.  As 
the  law  stands,  a  poor-rate  is  not  a  charge 
upon  land,  but  on  the  occupier  in  respect  of 
the  profit  of  his  occupation,  and  the  test  is, 
what  would  a  tenant  give  for  the  tenement  as 
the  person  rated  has  it  ?  Applying  this  test 
the  appellants  are  entitled  to  judgment. 

Cur,  adv.  vuU, 

Feb.  15.  The  judgment  of  the  Court 
(Cockburn,  C.  J.,  Mellor,  Hannen,  and  Hayes, 
JJ.)  was  delivered  by 

Mellor,  J.  The  question  raised  and  ar- 
gued in  this  case  was  whether  the  appellants, 
the  Rhymney  Railway  Company,  as  occupiers 
of  the  wharves,  are  Liable  to  be  rated  in  re- 
spect of  the  wharfage  rates  or  dues  paid  for 
coal  and  other  goods  shipped  and  unshipped 
at  the  wharves  occupied  by  the  appellants, 
and  we  are  of  opinion  that  they  are  liable  to 
be  so  rated. 

These  wharfage  rates  or  dues  are  perfectly 
distinct  from  the  rates  or  dues  payable  in 
respect  of  vessels  passing  into  or  out  of  the 
docks.  The  latter  dues  are  in  no  way  con- 
nected with  the  use  of  the  wharves;  whOe 
the  wharfage  dues  included  in  the  present 
rate  are  payable  for  the  use  of  the  wharves 
only,  ana  are  in  no  way  connected  with  the 
use  of  the  docks.  The  dock  dues  therefore 
enhance  the  value  of  the  docks,  which  are  in 
the  occupation  of  the  trustees  of  the  Marquis 
of  Bute ;  and  the  wharfage  dues  enhance  the 
value  of  the  wharves  in  respect  of  the  use  of 
wliich  they  are  payable,  and  which  are  stated 
in  the  special  case  to  be  in  the  sole  occupation 
of  the  appellants.  Prim&  facie,  therefore,  it 
would  seem  that,  as  the  trustees,  as  occupiers 
of  the  docks,  would  be  rateable  in  respect  of 
the  dock  dues,  so  the  appellants,  as  occupiers 
of  the  wharves,  would  in  like  manner  be  rate- 
able in  respect  of  the  wharfage  dues. 

But  it  was  contended  on  behalf  of  the  ap- 
pellants that  they  were  not  so  rateable  on  the 
ground  that,  although  the  wharfage  dues 
arose  from  the  use  of  the  wharves  which 
were  occupied  by  the  appellants,  yet  they 
were  not  received  by  the  appellants,  but  by 
the  trustees  of  the  Marquis  of  Bute,  on  their 
own  account ;  and  that  as  the  appellants  did 
not,  and  could  not,  derive  any  benefit  from 
these  dues,  they  could  not  in  any  way  be 
considered  as  enhancing  the  rateable  value 
of  the  appellants'  occupation. 

The  argument  in  substance  comes  to  this, 
that  the  appellants  are  not  liable  to  be  rated 
in  respect  of  the  entire  value  of  the  land  oc- 
cupiea  by  them,  but  only  to  the  extent  of  the 
beneficial  interest  which  they  derive  from 
such  occupation. 

It  is  clear  that  no  rate  in  respect  of  these 
wharfage  dues  could  be  imposed  on  the  trus- 
tees of  the  Marquis  of  Bute,  who  are  occupiers 
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of  the  docks  only,  and  not  of  the  wharves ; 
aad  therefore,  unless  the   appellants  were 
liahle  to  be  rated  in  respect  of  the  increased 
T&txie  of   the  wharves  arising  from   these 
wharfage  dues,  the  parish  would  be  wholly 
deprived  of  any  rate  in  respect  of  a  very  con- 
stoerable  xuurt  of  the  true  value  of  the  wharves. 
If  the  trustees  had  made  no  demise  of  the 
wharves,  but  had  themselves  remained  in 
possession  of  them,  as  well  as  in  receipt  of 
the  wharfage  dues,  they  would  have  been 
rateable  in  respect  of  the  entire  value  of  the 
wharves,  taking  into  account  the  daes  in 
question.    So  if  the  trustees  had  included  in 
Aieir  demise  to  the  appdlants  the  right  of 
Tcoeiving  the  wharfage  dues,  the  appellants, 
even  though  liable  to  pay  an  increased  rent 
equal  to  the  amount  of  the  dues,  would  in 
like  manner  have  been  rateable  for  the  entire 
Talue  of  the  wharves  as  enhanced  by  the 
dues.    And  it  would  appear  very  unreason- 
able and  unjust  that  by  an   arrangement 
between  the  parties  like  that  which  exists  in 
this  case,  and  whereby  the  trustees  give  to 
the  appellants  the  sole  right  of  occupation, 
but  reserve  to  themselves  the  right  of  ro- 
ceifing  the  dues,  which  form  in  substance  a 
large  part  of  the  profits  and  value  of  the  oc- 
capation,  they  should  be  able  to  exempt  this 
p^  from  all  rateability. 

We  are  of  opinion  that  no  such  consequence 
will  follow,  and  that  the  appellants,  as  solo 
oocnpiers  of  the  wharves,  are  liable  to  bo 
latea  in  respect  of  the  fall  rateable  value  of 
the  premises  in  their  occupation,  without  re- 
g&ra  to  the  precise  amount  of  benefit  which 
they  themselves  derive  from  such  occupation. 
We  consider  the  principle  to  be  involved 
in  the  decision  of  the  Mersey  Dock  Cases 
(11 H.  L.  0.  443;  S5  L.  J.  (M-C.)  1),  and  it  is 
very  distinctly  stated  in  the  judgments  pro- 
nounced by  the  noble  and  learned  Lords  who 
took  part  in  the  decision  of  those  cases.  Wo 
bad  occasion  to  refer  to  this  decision,  and  to 
act  upon  it,  in  the  recent  case  of  Jieg,  v.  Slier- 
ford  (Law  Rep.  2  Q.  B.  503),  which  has  a  very 
close  application  to  the  present  case.  Li  that 
case  the  incumbent  of  three  united  parishes 
claimed  to  deduct  from  the  assessment  upon 
him  for  his  tithe  rent-charge  the  salaries 
BecesBarily  paid  by  him  to  two  curates,  and 
yhich,  pro  tanto,  diminished  his  beneficial 
nterest  in  the  rentpcharge ;  but  such  a  de- 
duction, although  sanctioned  by  a  prior 
dedaon  in  the  Hackney  Case  (E.  B.  &  £.  1  ; 
27  L  J.  (M.C.)  233\  was  disallowed  by  this 
Court  upon  the  authority  of  the  Mersey  Docks 
C'<w«  (II  H.  L.  C.  443 ;  35  L.  J.  (M.C.)  1), 
uid  we  then  pointed  out  the  fallacy  of  con- 
^oonding  the  ntttaMe  value  C(f  the  property 
occupied  with  the  remunerative  value  to  the  par- 
ticidar  occupier.  It  is  true  that  in  that  case 
tbo  incumbent  received  the  amount  of  the 
rentrcharge,  imd  in  that  respect  it  is  distin- 
pinhal^  tnm  the  present,  but  that  fact  can 
make  no  diflSBrenoe  to  the  parish.  The  wharf- 
^  dues  anso  from  the  use  of  the  land  of 


which  the  appellants  are  the  sole  occupiers, 
and  would,  but  for  the  arrangement  between 
them  and  the  trustees  of  the  Marquis  of  Bute, 
greatly  enhance  tho  remunerative  value  to 
them.  That  arraugemcnt  may  be  improvi- 
dent as  regards  their  own  interest,  but  does 
not  render  tho  wharves  themselves  of  less 
value.  The  decision  of  this  Court  in  Law- 
rence V.  Tdhshunt  Knights  (2  B.  &  S,  533; 
31  L.  J.  (M.C.)  148)  is  substantially  in  ac- 
cordance with  Reg.  V.  Sher/ord  (Law  Hep. 
2  Q.  B.  503),  and  illustrates  the  same  prin- 
ciple. The  several  recent  decisions,  as  to  in- 
cluding or  excluding  the  value  of  the  right 
of  shooting  game,  in  rating  tho  land  on  which 
such  right  was  exercised,  were  referred  to 
and  relied  on  by  the  apx)ellants;  but  these 
decisions  are  in  some  respects  distinguishable 
from  the  present  case,  and  they  appear  not 
wholly  consistent  with  each  other.  In  Hilton 
V.  Dmves  (Law  Hep.  1  Q.  B.  359)  the  right  to 
the  game  had  been  severed  by  statute  from 
the  ownership  of  tho  land,  and  converted 
into  a  distinct  incorporeal  hereditament, 
which,  of  course  was  not  rateable.  Tho  case 
of  J{ey.  V.  Thurlstone  (I  E.  &  E.  502;  28  L.  J. 
(M.C.)  106),  in  which  the  value  of  game  re- 
served was  deducted  from  the  rate  on  the 
occupier  of  tho  land,  has  been  considered  as 
of  somewhat  doubtful  authority ;  and  the  last 
decided  case  of  lieg.  v.  Battle  Union  ^Law 
Rep.  2  Q.  B.  8),  in  which  the  owner  ana  oc- 
cupier of  land,  who  let  the  right  of  sporting 
to  another,  who  enjoyed  it,  was  held  rateable 
for  the  entire  value  of  land  and  game,  is  quite 
consistent  with  our  present  decision.  With 
respect  to  the  case  of  the  Mayor  of  Lincoln  v. 
Holmes  Common  (Law  Hop.  2  Q.  B.  48*2), 
which  was  relied  on  by  the  appellants,  it  ai>- 
pears  to  be  quite  distinguishable  from  the 
present,  on  the  ground  that  the  interest  of 
the  corporation,  which  was  the  mere  owner- 
ship of  the  soil,  was  rendered  absolutely 
worthless,  and  deprived  of  all  rateable  value, 
by  the  existence  of  the  rights  of  stocking 
preserved  to  the  freemen  of  Lincoln  by  tho 
Municipal  Act,  and  which  were  in  the  nature 
of  incorporeal  rights.  In  the  present  case 
the  land  for  wliich  the  appellants  are  rated  is 
of  large  rateable  value,  but  by  arrangement 
between  the  appellants  and  the  trustees  tho 
latter  are  enabled  to  receive  a  considerable 
part  of  the  property  arising  from  the  occupa- 
tion. And  we  consider  that  in  such  a  case 
the  rate  for  the  entire  value,  including  the 
wharfage  dues,  is  justly  made  upon  the  ap- 
pellants, who  are  in  the  sole  occupation  of 
the  land,  and,  consequently,  are  the  only 
parties  liable  to  be  rated. 

We  therefore  consider  that  the  rate  ap- 
I)ealed  against  ought  to  be  confirmed. 

Rule  discharged. 

Attorney  for  appellants :  Rmj, 
Attorneys  for  respondents :  CunUffe  Jc  Bcaw 
moht. 
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Highway— HiKhway  Act,  18M  (27  &  aS  Viet. 
c.  101),  B.  25— CHtUe  ly[ng  about  a  Highway 
— Bight  ol  Pasturage. 

By  27  &  28  Vict.  c.  101,  ».  25, »/  any  Aorse, 
ox,  ^c.,is found  straying  on,  or  lying  aiout  any 
highway,  or  acroa  any  part,  or  by  the  lidtt 
Oiereof,  the  ovmer  »haU  be  liable  to  a  penalty 
not  exceeding  Hs./or  each  anintal,  provided  thai 
nothing  til  the  Act  shall  be  deemed  to  extend  to 
lake  away  any  right  of  pattarage  which  may 
exitt  on  the  sides  <^  any  highway  : — 

Held,  that  the  owner  of  cattle  found  $trayittg 
on  the  metalled  part  of  a  hiyhuray  was  liable  to 
a  penalty,  notwithstanding  he  had  a  riglU  of 
paeturage  on  the  tidet  qf  it. 

Casi  stated  by  Justices  under  20  A  21 
Vict.  c.  43. 

At  a  petl7  sessioiiB  for  the  hundred  of 
'Wisbeocu,  in  the  isle  of  Ely,  an  information 
was  preferred  by  the  respondent,  a  supcrin- 
tendeut  of  police,  againet  the  appellant,  nndet 
8.  25  of  the  ffighway  Act,  186-1  (27  &  28  Vict. 
0. 101)  (1),  charging  that  the  appellant  was 
owner  of  twenty-five  hullocka  which  were 
fonnd  straying  in  a  certain  highway,  not  toeing 
in  Buch  part  of  the  highway  as  passed  over  any 
common,  or  waste  or  unincloscd  ground. 

It  was  proved  that  twenty-five  bullocks 
beloDging  to  the  appellant,  were  on  a  certain 
daystrayiogona  certain  public  highway  and 
by  the  sides  of  it,  nine  of  such  bullocks  being 
upon  the  central  or  gravelled  part  of  the 
highway,  and  the  remainder  of  them  on  the 
BideB  of  it.  None  of  the  boJlooks  were  under 
the  control  of  a  keeper  at  the  time  they  were 
BO  found  straying  upon  the  highway  and  the 
sides  of  it;  and  the  respondent,  who  was 
driving  along  the  highway,  in  order  to  avoid 
driving  againstono  of  the  bullocks  which  waa 
standing  across  the  centre  of  the  highway, 
had  to  pull  his  horse  on  one  side  of  the  high- 
way to  pass  along  it 

It  was  contended,  on  the  part  of  the  ap- 
pellant, that  as  he  was  the  occupier  of  the 
farm  and  Isjid  on  both  sides  of  and  adjoining 
the  highway  where  his  twenty-five  bullocl^ 


(1)  27  &  28  Viet.  c.  101,  s.  25 :— "  Section  74  of 
the  Highway  Act.  1SD5,  shall  be  repealed,  and 
inxteiid  thereof  lie  it  enacted  :  If  any  horse,  marc, 
gtldiug,  boll.  ox.  cow,  heifer,  steer,  calf,  mule,  ass, 
sheep,  Iamb,  goat,  kid,  or  awine  is  at  any  time 
found  straying  on  or  lyiog  about  any  highway,  or 
acmes  any  part  thereof,  or  by  the  sides  thereof 
(except  on  such  parts  of  any  highway  as  paas  over 
any  common,  or  waste,  or  unieoloeed  ground),  the 
owner  or  owners  thereof  shall,  for  evetj  aQlloal  so 
found  Btrayieg  or  lying,  be  liable  to  s  penalty  not 
exceeding  5a.  .  .  .  PiovidMl,  alio,  that  nothing  in 
this  Act  shall  be  deemed  to  extend  to  take  sway 
any  Tif;ht  of  psstnrajie  which  may  exist  on  the 
sides  of  any  highway." 


[  [4  Q.  B.  516,] 

were,  he  had  a  right,  which  he  and  previoos 
occupiers  of  the  same  farm  and  land  for  fifty 
years  last  past  had  exercised,  to  tho  pastiirt^ 
which  eiisted  on  the  sides  of  such  liighway, 
and  that  he  was  in  the  lawful  exercise  of  such 
right  at  tho  time  his  bullocks  were  so  found; 
and  the  provisions  of  the  Highway  Act,  1BG4, 
did  not  extend  to  take  away  any  such  right 
of  pasturage,  the  same  being  reserved  by  the 
proviso  at  the  end  of  s.  25. 

It  was  farther  contended,  on  the  part  of  the 
appellant,  that  at  tho  time  his  bullocks  were 
found  by  the  respondent  on  the  highway  they 
wore  under  tho  control  of  a  keeper,  who  had 
been  sent  by  him  with  tho  bullocks  in  order 
that  they  might  depasture  on  the  sides  of  the 
highway ;  and  that  they  could  not,  therefore, 
be  said  to  have  been  found  straying  on  the 
highway  within  the  meaning  of  s.  25, 

Tho  justices  found,  as  a  fact,  upon  the  evi- 
dence that  nine  of  the  bullocks  were  seen  by 
tho  respondent  and  another  person  straying 
upon  the  central  or  gravelled  port  of  tho 
highway,  as  the  respondent  was  driving 
towards  them  along  the  highway,  for  from 
five  to  ten  minutes  immediately  previous  (e 
the  time  the  respondent  reached  the  spot 
where  the  bullocks  were,  and  that  the  re- 
spondent had  to  pull  on  one  side  oE  the  high- 
way to  avoid  running  against  one  of  the 
bullocks;  and  they  were  of  opinion  that  the 
appellant  was  not,  as  to  those  of  the  bullocks 
which  were  then  upon  the  central  or  gravelled 
port  of  the  highway,  legally  exercising  the 
right  which  ho  had  of  the  pasturage  which 
existed  on  the  sides  of  the  highway. 

The  justices  also  found,  as  a  fact,  that  the 
boy  under  whose  control  tho  bullocks  were 
said  to  be,  could  not,  from  the  position  in 
which  he  said  ho  was  at  the  time  the  bullocks 
were  on  the  highway,  have  the  control  of  the 
bullocks,  the  boy  having  deposed,  and  the 
justices  finding  as  a  fact,  that  he  was  at  such 
time  in  the  appellant's  field,  divided  from  the 
highway  by  a  diteh,  and  forty  yards  off  the 
nearest  of  the  twenty-five  bullocks,  where,  he 
deposed,  that  he  had  gone  to  drive  some  of  the 
bullocks  out  of  thoditches,  to  prevent  their  get- 
ting into  his  master's  wheat,  and  that  he  kept 
'  that  distance  irom  them  in  order  that  they 
'  might  feed  vdthont  his  disturbing  them. 
I      The  justices  were  of  opinion,  upon  all  tiie 
I  evidence,  that,  although  the  appellant  was 
I  the  occupier  of  the  farm  and  lands  on  both 
I  sides  of  the  highway,  and  that  his  boy  or 
I  keeper  was  in  the  field  on  the  other  or  con- 
'  trary  side  of  tho  ditch  dividing  the  highway 
from  such  field  for  the  purposes  stated  by 
him,  and  at  a  distance  not  less  than  forty 
yards  from  the  nearest  of  such  buUocka,  the 
fects  proved  before  &em  brought  the  ease 
within  the  operation  of  b.  25;  and  that  the 
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proriso  did  not  extend  to  exempt  the  appel- 
lant from  the  penalty;  they,  therefore,  con* 
Ticted  the  appellant 

The  question  of  law  for  the  opinion  of  the 
Court  was,  whether  the  bollocks,  or  any  one 
of  them,  were  or  was  straying  on  the  high- 
way within  the  meaning  of  s.  25  of  the  High- 
way Act,  1864. 

Meteayhy  for  the  appellant.  The  conviction 
was  wrong;  the  proviso  in  s.  25  of  27  &  28 
Yict.  c.  101,  reserves  all  rights  of  pasturage ; 
and  without  this,  Fisher  v.  Prowse  and  Coopt^r 
T.  Waika-  (2  B.  &  S.  770 ;  31  L.  J.  (Q.BO  212) 
shew  that  a  highway  may  be  dedicated  sub- 
ject to  a  right  or  obstructions  which  would 
otherwise  be  a  legal  nuisance.  Lawrence  v. 
Kmg  (Law  Bep.  3  Q.  £.  345)  is  distinguish- 
able, as  there  was  there  no  right  of  pasturage. 

Uvru  V.  Jefferits  (Law  Bep.  1  Q.  B.  261)  is 

in  fivour  of  the  appellant 
[LiTSH,  J.    The  lustices  here  find  that  the 

d^  were  not  under  the  control  of  the  boy.] 
The  owner  cannot  be  made  criminally  re- 

qKHisible  for  the  misfeasance  of  his  servant, 

when  the  cattle  are  being  depastured  in  the 

exerdse  of  a  right  which  is  expressly  reserved 

by  8. 25. 
[CocKBXTBK,  GJ.     The  owner   of  cattle 

hftTing  no  right  of  pasture  is  liable,  if  his 


cattle  be  found  straying  or  lying  on  the  high- 
way, or  by  the  sides  of  it ;  but  a  person  having 
a  right  of  pasture  may  turn  his  cattle  on  the 
sides  of  the  highway,  and  if  they  are  generally 
kept  under  proper  control,  but  escax)e  acci- 
dentally for  a  short  time,  and  are  found  on  tho 
gravelled  part  of  the  road,  that  would  not  be 
a  case  for  a  conviction  under  the  section.  But 
it  is  a  question  of  fact  for  the  magistrates.] 

The  proviso  overrides  the  whole  section, 
and  must  apply  as  well  to  the  sides  as  to  the 
road  itself. 

[  Lush,  J.  The  effect  of  the  proviso  is  only  to 
protect  the  owner  in  the  exercise  of  his  right  of 
pasture,  so  far  as  the  sides  of  the  highway  are 
concerned.  He  must  take  care  t6  keep  his 
cattle  from  straying  or  lying  on  the  road  itself.] 

(/Atallty,  Q,C.,  for  the  respondent,  was  not 
heard. 

CocKBUBir,  C.J.  The  conviction  must  be 
afiSrmed.  On  the  facts  stated  the  magistrates 
might  very  well  have  found  the  other  way, 
but  we  cannot  say  they  were  wrong. 

Lush  and  Hannxn,  JJ.,  concurred. 

Conviction  affirmed. 

Attorneys  for  appellant :  Meredith  &  Lucas, 
Attorneys  for  respondent :  Wi7ig  &  Du  Can  e. 


Fbxbstonb,  Apfsllaiit;  Casswell,  Eespondert. 


This  was  a  case  stated  upon  a  similar  con- 
iriet^  by  Justices  of  Lincolnshire. 

Upon  the  hearing  it  was  proved  that,  on 
the  day  named  in  the  information,  eight 
hones  and  one  cow  of  the  appellant  were 
grazing  upon  a  lane  called  Beacon  Lane ;  the 
uimals  were  loose,  and  wandered  without 
restnint  all  over  the  road,  and  about  it  from 
one  aide  of  ^e  metalled  or  stone  part  for  an 
hour  and  a  half,  being  the  whole  time  the 
witoesB  remained  near  the  spot,  and  they 
wers  still  there  when  he  left ;  a  man  with  a 
whip  in  his  huid  was  lying  upon  the  ground 
at  a  distance  of  twenty  or  thirty  yards  from 
tite  animals,  but  he  did  not  drive  or  follow 
tlteni,  but  allowed  them  to  roam  about  at  will. 

It  was  admitted  on  the  part  of  the  appel- 
lut  that  Beacon  Lane  was  a  highway ;  but 
itias  suggrated  that  it  passed  over  "  waste 
onminclcwed  ground,"  and  that,  therefore, 
uiouds  "  straying  or  lying  about  it,  or  on 
the  sides  thereof,"  were  removed  by  this 
aOmd  &ct  from  the  operation  of  &  25  of  the 
Highway  Act,  1864;  and  it  was  further 
tOqged  that  the  waste  or  uninclosed  groimd 
vas  the  i)roperty  of  the  owner  of  the  farm 
occupied  by  the  appellant;  and  that  this 
claim  of  tiUe  ousted  the  jurisdiction  of  the 
JQsticet. 

The  case  then  set  out  at  length  the  evidence 
ac  to  the  xi^t  of  property  or  pasturage,  one 
of  the  £actB  bemg  that  there  were  two  gates 
•eroB  the  lane,  lo  as  to  cut  off  the  part  of 


the  lane  in  question  from  the  rest  of  the 
lane ;  and  proceeded : — As  to  title,  if  to  land 
it  was  admittedly  subject  to  the  highway 
passing  over  it.  If  to  herbage,  to  the  same 
incumbrance  or  casement  in  the  public.  The 
appellant  produced  no  evidence  of  any 
unusual  or  excessive  width  of  road  in  support 
of  his  suggestion  of  "waste."  .  . .  The  justices, 
having  regard  to  the  appellant's  admission  of 
a  highway,  were  of  opinion  that  no  such 
bon4  fide  (question  of  title  was  raised  as  would 
oust  their  jurisdiction ;  and  they  were  further 
of  opinion  that  the  evidence  fuled  to  support 
the  suggestion  of  "  waste  or  uninclosed  land ;" 
and  they  found,  as  fact,  that  the  highway 
differed  in  no  respect  from  an  ordinary  high- 
way;  they  were  of  opinion  that  the  case  there- 
fore came  within  none  of  the  exceptions  in 
s.  25 ;  and  they  accordingly  convicted  the 
appellant 

The  question  for  the  Court  was,  whether 
the  conclusion  at  which  the  justices  arrived 
to  adjudicate  was  correct. 

Jime  5.  (1)  Cave,  for  the  appellant,  argued 
that  a  claim  of  title  was  raised  before  the 
justices,  and  their  jurisdiction  was  ousted; 
that  the  fact  of  there  being  gates  at  each  end 
of  the  lane  where  the  cattle  were  shewed  it 


(1)  This  case  was  detennlned  in  Trinity  Term, 
bat  U  reported  with  Oolding  v.  Slocking  for  con- 
vonicQco  of  reference. 
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pamed  orer  '^ uninclof^  ground;"  and  that 

the  road  was  not  a  highway  within  the  section. 

[Hatk9,  J.,  referred  to  Gelding  y.  Stock- 

if^gj  (1) 
Hie  respondent  did  not  appear. 

CocKBUBV,  C J.  I  have  no  donbt  whatever 
that  the  conviction  was  right ;  but  the  justices 
aeem  to  have  proceeded  on  a  wrong  ground. 
Th^  seem  to  have  thought  that  the  inquiry 
might  be  affected  by  a  question  of  title ;  but 
that  is  not  so.  The  question  simply  is, 
whether  the  api)ellant  comes  within  the  en- 
actment in  the  Highway  Act  [The  Lord 
Chief  Justice  read  8. 25  of  27  &  28  Vict.  c.  101.] 
The  first  question  to  be  determined  was,  is 
this  a  highway  ?  The  justices  have  found 
that  it  is,  and  there  can  be  no  doubt  about  it. 
There  are,  however,  pieces  of  pasturage  land 
on  the  sides  of  the  road,  and  I  so  far  agree 
with  the  appellant's  counsel  that,  having  a 
right  of  pasturage  the  appellant  would  be 
entitled  to  turn  his  cattle  on  these  pieces  of 
land ;  but  that  right  does  not  entitle  him  to 
have  his  cattle  straying  on  the  highway  itself 
which  the  public  use.  Here  the  cattle  were 
not  found  on  the  side  of  the  highway,  but  on 
the  road,  and  I  cannot  agree  that  a  man 
having  this  right  of  pasture  is  entitled  not 
only  to  have  his  cattle  pasturing  on  the  side  of 
the  road,  but  also  straying  on  the  road.  That 
was  the  very  thing  the  statute  was  intended  to 
prevent.  Secondly,  this  was  not  the  case  of 
a  highway  passing  over  uninclosed  ground. 
Where  there  is  a  highway  passing  over  unin- 
closed land,  such  as  a  park,  it  would  be  a  great 
hardship  on  the  owner  to  be  prevented  from 
enjoying  it  by  depasturing  cattle  without  in- 
curring the  risk  of  a  penalty  if  the  cattle  were 
found  on  the  highway.  Here  the  pieces  of  land, 
or  greensward,  are  merely  part  of  the  high- 
way. The  case,  therefore,  does  not  come  within 
the  exception  of  a  h^hway  passing  over  waste, 
common,  or  uninclosed  ground ;  nor  does  the 
fact  of  having  a  right  to  pasture  on  the  sides  of 
the  road  entitle  the  am)ellant  to  have  his  cattle 
on  the  road  itself.  The  appellant,  therefore, 
failed  to  bring  himself  within  the  exceptions 
of  s.  25,  and  was  rightly  convicted. 


(1)  Anto,  p.  65. 


MxLLOB,  J.  I  am  of  the  same  opinion.  Tlie 
ot^ect  of  placing  the  gates  in  the  lane  was 
only  to  determine  the  extent  of  pasturage 
which  the  appellant  was  entitled  to.  The 
I  proviso  prevents  the  section  from  taking  away 
I  any  right  of  pasture  which  the  appellant  may 
have  had;  but  assuming  he  had  a  right  of 
pasture,  he  must  exercise  his  right  in  the  way 
the  statute  requires.  Formerly  he  could  have 
exercised  it  to  the  inconvenience  of  the  public ; 
but  the  statutes  imposed  a  condition  on  the 
exercise  of  the  right  of  pasture,  which  is,  that 
he  do  not  allow  his  cattle  to  wander  on  the 
road  itself.  I  quite  agree  no  question  of  title 
could  arise  in  the  case. 

Lush,  J.  I  am  also  of  opinion  that  the 
justices  were  right  in  convicting  the  appellant, 
and  that  the  conviction  is  unaffect^by  his 
claim  of  right.  The  statute  preserves  to  him 
the  right  of  pasturage,  assuming  he  had  it; 
but  still  he  is  liable  to  a  penalty  if  his  cattle 
stray  on  the  road.  It  is  said  that  the  fact  of 
there  being  gates  across  the  road  shewed  that 
the  road  passed  over  a  common  or  waste  or 
uninclosed  ground;  but  the  finding  of  the 
justices  clearly  negatives  that  The  case  also 
states  that  the  cattle  wandered  without  re- 
straint, and  were  on  the  metalled  part  of  the 
road  more  than  an  hour,  and  the  fact  of  a 
man  being  with  them  makes  no  diflference; 
8.  25  of  the  new  statute  is  more  stringent 
than  s.  74  of  the  former  Act  (5  &  6  Wm.  4, 
c.  50),  the  words  "  without  a  keeper "  being 
omitted ;  under  the  old  section,  possibly,  the 
appellant  could  not  have  been  convictea,  but 
the  present  statute  makes  the  presence  of  a 
keeper  inmiaterial  if  the  cattle  are  found 
straying  on  the  highway. 

Hatbs,  J.  This  case  is  not  distinguishable 
from  GMiitg  V.  JStock'iug.  (2)  The  question 
is  one  of  fact.  No  right  is  taken  away  from 
the  appellant ;  but  he  must  exercise  his  right 
as  the  statute  directs,  and  not  allow  his  cattle 
to  stray  on  the  road. 

Conviction  affirmed. 
Attorneys  for  appellant :  Scott  <fc  Co. 


(2)  Ante,  p.  65. 


April  24, 
1869. 


The  Queek,  on  the  PROSEcunoir  of  The  Great  Western  Railway  Com- 
pany, Appellants;  v.  The  Inhabitants  of  Llantrisbant,  Respondents. 
[4  Q.  B.  354.] 


Poor-rate — Railway — Gontributive  Value. 

The  E,  V.  Railway  runs  through  the  parish 
of  L,f  and  forms  a  junction  with  the  appellants^ 
railtvay,  who  occupy  the  E,  V.  Railway  at  a 
fixed  rent.  On  appeal  against  a  poor-^ate  in 
tJjejHirish  of  L, : — 


Held,  that  the  case  was  governed  by  Great 
Eastern  Railway  Company  v.  Haughley  {Law 
Rep,  1  Q,  B,  666),  and  that  tlte  appellants  were 
to  be  rated  only  in  respect  of  the  profits  which 
the  E,  y.  Railway  earned  within  the  parish  of 
L,,  and  thai  the  value  of  the  traffic  contributed 
by  the  E,  V,  Railway  to  the  appellants*  main 
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line  of  railway  ought  not  to  he  taken  into  con- 
sideration, in  estimating  the  amount  of  the  rate 
M  ike  parish  qf  L, 

On  an  appeal  to  the  Glamorganshire 
Quarter  Sessions  by  the  Great  Western  Rail- 
way Gon]i)any  against  a  poor-rate  of  the  3rd 
of  January,  1868,  for  the  parish  of  Llantris- 
sant, in  which  tiie  appellants  were  rated,  as 
occnpiers  of  the  Ely  Valley  Railway  and 
branches,  at  a  gross  estimated  rental  of  800/. 
ami  a  rateable  yalne  of  400/.,  the  sessions 
amended  the  rate  by  reducing  the  rateable 
Yalue  firam  400/.  to  270/.,  subject  to  the 
opinion  of  the  Court  upon  the  following  case : 

The   Ely  Valley  Railway  commences  at 

Dinas,  a  few  chains  beyond  the  northern 

extremity  of  the  parish  of  Llantrissant,  and 

nmning  through  that  parish  to  a  point  a  few 

Ghains  beyond  its  southern  boundary  forms  a 

jmaetion  with  the  South  Wales  Railway.    It 

.  has  two  branches,  called   respectively  the 

Mynydd  branch  and  Grellyshaidd  branch.    It 

is  also  connected  at  or  near  Mynydd  with  the 

Lkntrissant  and  Taff  Vale  Junction  Railway, 

and  at  the  South  Wales  Junction  with  the 

Gowbidge  Railway,  which    have    running 

powers  over  a  portion  of  the  main  line  and 

one  of  the  branches. 

The  branches  are  situate  wholly,  and  the 
main  line  chiefly,  in  the  parish  of  Llantris- 
eant,  it  being  admitted,  for  the  purpose  of 
this  case,  that  the  entire  length  of  railway  is 
t€n  miles  and ,  seventeen  chains,  of  which 
WTQi  miles  and  twenty-three  chains  are 
Qtuate  in  this  parish. 

The  traffic  is  chiefly  mineral,  and  is  pro- 
duced from  iron  and  coal  works  which  are 
Qtuate  partly  within  and  partly  beyond  the 
parish  The  greatest  portion  of  that  traffic 
18  brought  by  the  Ely  Valley  Railway  to  the 
South  Wales  Railway,  and  conveyed  for  some 
distance  over  that  line  and  over  other  portions 
of  the  Great  Western  Railway  Company's  lines. 

The  South  Wales  line  is  the  property  of 
the  appellants,  who  are  also  the  occupiers  of 
the  Ely  Valley  Railway  and  branches,  under 
an  agreement  for  a  lease  for  999  years  from 
the  lit  of  January,  1861  (which  agreement 
was  confirmed  by  25  Vict.  c.  cxcvi.),  by 
which  the  appellants  undertook  to  pay  the 
By  Valley  Railway  Company  a  fixed  rent  for 
the  year  1864  of  3000/.,  for  the  year  1865  of 
3750/  and  for  the  year  1866  and  remaining 
period  4000/. 

The  Ely  Valley  Railway  brings  a  consider- 
able amount  of  traffic  to  tiie  appellants'  South 
Wales  line,  which  thus  derives  benefit  from 
the  Ely  Valley  Rfdlway  as  a  feeder  to  the 
loainlme. 

In  tiie  poor-rate  made  the  3rd  of  January, 
1S6B,  for  ^e  parish  of  Llantrissant,  at  l%i. 
in  the  pound,  the  appellants  were  assessed 
M  ocenpiers  of  the  Ely  Valley  Railway  and 
hranches  at  ^e  rateable  value  of  400/. 

The  appeUants  appealed  iipon  the  grounds 
thai  tbej  wero  orer-rated.   That  the  rate  was 


not  made  on  an  estimate  of  the  net  annual 
value ;  and  that  the  rate  was  not  made  in  con- 
formity with  the  27  &  28  Vict  c.  39,  s.  4. 

On  the  hearing  it  was  agreed  that  the  only 
question  for  the  sessions  was,  whether  the 
value  of  the  traffic,  contributed  by  the  Ely 
Valley  line  and  branches  as  bringing  traffic 
to  any  portion  of  the  Great  Western  Railway 
Company's  South  Wales  hne,  was  to  be  taken 
into  consideration  in  estimating  the  amount 
of  the  rate  in  the  parish  of  Llantrissant. 

And  it  was  also  agreed  that  if  the  contribu- 
tive  value  of  the  Ely  Valley  line,  so  bringing 
traffic  to  any  portion  of  tiie  Great  Western 
line,  was  not  to  be  taken  into  consideration, 
the  rate  was  to  be  amended  by  reducing  the 
rateable  value  to  270/. ;  but  if  such  contribu- 
tive  value  was  to  be  taken  into  consideration, 
the  rate  was  to  bo  affirmed. 

The  sessions  decided  the  above  question  in 
the  negative,  and  reduced  the  rateable  value 
to  270/. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  respondents  are  entitled  to 
take  into  consideration  in  their  assessment 
the  value  of  the  line  to  the  appellants  as 
bringing  traffic  to  the  Great  Western  Rail- 
way Company's  South  Wales  line,  in  addition 
to  the  net  profit  as  derived  from  the  traffic 
passing  through  the  parish  of  Llantrissant. 

If  the  Court  should  be  of  opinion  that  the 
question  should  be  answered  in  the  affirma- 
tive, the  order  of  sessions  was  to  be  quashed 
and  the  rate  affirmed ;  but  if  the  Court  should 
be  of  the  opposite  opinion,  the  order  of  sessions 
was  to  be  confirm^. 

Field,  Q,  C,  and  J,  W.  Bow^n,  for  the  ap- 
pellants. The  question  raised  in  this  case 
has  been  in  effect  decided  in  Great  Eastern 
Hallway  Company  v.  Huvghley  (Law  Rep. 
1  Q.  B.  666).  It  was  there  decided  that  a 
railway  must  be  rated  in  respect  of  the  profit 
earned  in  the  particular  parish,  and  that 
profit  earned  in  other  parishes  could  not  be 
taken  into  account  to  enhance  the  value. 

The  Coubt  then  called  upon 

Michael,  for  the  respondents.  There  is  no 
doubt  that  the  parochial  and  not  the  mileage 
principle  of  valuation  is  to  be  followed  in 
rating  a  railway ;  but  in  certain  cases  profits 
earned  without  the  parish  are  to  be  added  to 
those  earned  within  the  parish,  in  estimating 
the  rateable  value ;  and  further,  although  rent 
actually  paid  cannot  be  taken  as  an  absolute 
criterion  of  value,  yet  it  is  prima  facie  evidence 
of  it.  Here  the  appellants  give  the  large  rent 
of  4000/.  for  the  Ely  branch,  that  is  greatly  in 
excess  of  the  profits  earned  by  the  branch 
line,  and  it  is  clear  that  the  hypothetical 
tenant  would  give  more  for  the  branch  lino 
than  the  actual  profits  earned  on  it.  The 
rateable  value  is  what  that  tenant  would 
give.  South  Eastern  EaUway  Company  v. 
Dorking  (3  E.  &  B.  491 ;  23  L.  J.  (M.C.)  85) 
is  precisely  this  case.    Lord  Cam^bQ\l«Ci.> 
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The  Quzkn  v.  Llantbissant. 


there  says  (3  E.  &  B.  at  p.  513;  23  L.  J. 
(M.C.)  at  p.  95) :  "  The  UabiUty  of  the  ap- 
pellants to  be  assessed  to  the  relief  of  the 
poor  in  the  parish  of  Dorking  in  respect  of 
the  portion  of  the  Beading  line  in  that  pajrish 
cannot  be  confined  to  the  net  profits  derived 
by  the  appellants  from  the  traffic  passing 
through  that  parish.  .  .  The  rent  that  was 
paid  by  the  appellants  is  strong  evidence  that 
it  was  of  greater  value  to  them  than  the  mere 
net  profit  from  traffic  upon  it."  Newmarket 
Railway  Company  v.  8t.  Andrews  (3  E.  <&  B. 
94;  23  L.  J.  (KO)  76)  is  also  in  point 
London  and  North  Western  Bailway  Company 
V.  Cannock  (9  L.  T.  325)  is  in  favour  of  the 
respondents.  There  Oockbum,  G.J.,  says: 
"Bient  is  prim&  facie  evidence  of  value. 
Suppose  at  this  moment  there  were  no  lease, 
and  the  appellants  wanted  to  take  it,  what 
is  the  rent  they  woidd  give?  They  would 
arrive  at  that  by  this  process.  What  is  the 
traffic  on  the  branch,  wnat  are  the  expenses, 
what  are  the  profits  it  would  produce  to 
the  main  line?  And  Blackburn,  J.,  says, 
"What  would  be  the  elements  of  the  rent? 
Why,  amongst  others,  the  capacity  to  add  to 
the  tilings  of  the  main  line."  The  Court 
cannot  decide  against  the  respondents  with- 
out overruling  those  cases.  Great  Eastern 
Bailway  Company  v.  Haughley  (Law  Bep. 
1  Q.  B.  666)  is  distinguishable.  There  the 
rate  was  sought  to  be  made  on  the  mileage 
principle  in  disguise ;  it  was  an  attempt  to 
bring  m  traffic,  not  originating  in  the  parish, 
as  contributing  to  the  profit  earned  by  di- 
minishing the  expense  of  working  the  whole 
traffic  on  the  line,  while  here  it  was  the  traffic 
over  the  branch  that  earns  the  profit  on  the 
main  line. 
Field,  in  reply. 

MsLLOB,  J.  It  is  not  very  easy,  and  I  do 
not  attempt  to  reconcile  all  that  has  been 
said  in  the  various  cases  on  the  subject  of 
assessing  to  the  poor-rate  branch  Imes  of 
railway,  or  lines  contributing  to  the  traffic  or 
feeding  of  other  lines.  It  appears  to  me  to 
be  immaterial  whether  the  Ime  be  a  branch 
or  a  main  line.  The  true  principle  on  which 
the  rate  ought  to  be  made  is  by  ascertaining 
what  is  the  rateable  value  in  each  particular 


parish  through  which  the  railway  X)a8se8,and 
that  is  to  be  based  on  what  a  hypothetical 
tenant  would  give  for  the  line  in  that  parti- 
cular parish.  The  question  we  are  asked  is, 
whether  the  fact  that  the  railway  in  the 
parish  of  Llantrissant  contributes  additional 
traffic  to  the  Great  Western  Bailway  is  to 
cause  it  to  be  rated  to  something  in  addition 
to  the  profit  which  the  railway  itself  earns. 
This  question  is  decided  in  principle  by  the 
JHaughley  Case  (Law  Bep.  1  Q.  B.  666),  and  I 
abide  by  what  I  said  in  that  case.  I  think  it 
must  be  taken  that  the  Lord  Chief  Justice  in 
the  EaugJdey  Case  (Law  Bep.  1 Q.  B.  666)  did 
not  quite  adhere  to  the  su^estion  he  threw 
out  in  the  Cannock  Case.  (1)  I  do  not  believe 
there  was  any  difiference  of  opinion  between 
us  in  the  Haughley  Case  (Law  Bep.  1 Q.  B.  666), 
and  certainly  what  I  expressed  in  that  case  I 
abide  by  in  the  present  case,  that  the  rateable 
value  in  each  parish  of  a  line  of  railway 
passing  through  several  parishes  must  depend  . 
on  the  actual  earnings  of  the  part  of  the  rail- 
way within  the  particular  parish,  deducting 
the  actual  expenses  of  that  part.  Some  diffi« 
culties  have  been  introduced  by  confound- 
ing the  hypothetical  tenant  with  the  actual 
tenant ;  it  is  not  because  a  particular  tenant 
will  give  a  large^sum  as  rent  that  that  is  any 
criterion  of  the 'rateable  value.  The  simple 
question  is,  whether  or  not  because  the  trmo 
that  passes  over  the  mnsh  of  Llantrissant 
gets  on  to  the  Great  Western  Bailway,  and 
thereby  enhances  the  traffic  of  the  Great 
Western  Bailway,  any  additional  sum  is  to 
be  allowed  to  the  parish  of  Llantrissant? 
Putting  the  question  in  that  simple  form,  I 
can  give  but  one  answer  to  it,  that  no  addition 
ought  to  be  made ;  and  I  think  therefore  the 
order  of  sessions  must  be  confirmed. 

Hannen  and  Haybs,  JJ.,  concurred. 

Ordtr  of  sessions  confirmed. 

Attorneys  for  appellants:  Young,  Maples, 
&Co. 

Attorneys  for  respondents  :  Wrentmore  <fe 
Son,  for  Spickttt  &  Frice,  Pontypridd, 


(1)  London  and  North  Western  Railufay  Com' 
jTany  v.  Cannock  (9  L.  T.  325). 


Mav  12,  \ 
1869.    I 


Thb  Quebn  on  thb  Pbosxoution  of  Thb  Guabdians  of  tbb  Stband  Ukion, 
BsspoNDENTS ;  V.  Thb  Governors  and  Guardians  of  E^^txr,  Appellants. 
[4  Q.  B.  341.] 


Evidence— Declamtion  or  Entry  of  a  deceased 
person  against  Proprietary  Interest — ^Poor — 
Settlement  by  Beating  a  Tenement,  under 
6  Geo.  4,  c.  67,  s.  2— Evidence  of  Payment  of 
the  Bent — Presumption  of  Payment  from 
Vndiaturhcd  Occujpetion. 


A  declatation  or  written  entry  by  a  deceased 
person  when  occupier  of  a  house  that  he  was 
tenant  at  so  much  rent,  and  had  paid  it,  is 
admissible  evidence,  as  a  declaration  against 
proprietary  interest,  to  prove  the  fact  of  the 
payment  as  well  as  of  the  tenancy,  and  so  to 
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i  the  deceased  had  acquired  a  settle-^ 
\der  6  Qeo.  4,  c.  57,  ».  2,  by  renting  a 

m 

i,  whether  undisturbed  occupation  for 
rsby  a  person  proved  to  be  a  tenarU  at 
t  not  presumptive  evidence  that  the  rent 
paid. 

ppeal  to  the  Middlesex  Qnarter  Ses- 
;aiiist  an  order  of  remoyal  of  James 
e  from  the  Strand  Union  to  the  Exeter 
fche  sessions  confirmed  the  order,  sub- 

&case. 

[Mnper  James  McGnire  was  the  mater- 
j:idson  of  Nathaniel  Welsford,  who,  it 
ieged,  acquired  a  settlement  (which 
e  settlement  relied  on)  in  the  parish 
idweU's,  within  the  appellants'  union, 
ing  a  tenement  for  some  time  in  1B26 
[idsummer,  1830. 

lets  necessary  to  substantiate  a  settle- 
f  Welsford  in  the  apoellants'  union  by 
;  a  tenement  were  admitted  as  having 
royed,  except  the  feet  of  actual  pay- 
f  rent  (under  6  Geo.  4,  c.  57,  s.  2). 
as  proved  that  Welsford  rented  the 
snt  for  the  above-mentioned  period,  and 
)  died  many  years  ago. 
jarct  McGuire,  his  daughter  and  the 
•'s  mother,  deposed  that  she  had  heard 
ceased  father  state  that  he  rented  the 
[being  the  above-mentioned  tenement) 
les  Brook  at  22/.  a  year,  and  paid  the 
r  the  same. 

\  was  objected  to  by  the  appellants  as 
issible  to  prove  payment  of  rent,  but 
hnitted  on  the  ground  that  it  was  a 
ition  of  a  deceased  person  against  pro- 
ry  interest,  and  on  the  authority  of 
.  Birminyham  (1  B.  &  S.  763;  31  L.  J. 

63. 
garet  McGuire  also  produced  a  book 

contained,  as  she  deposed,  the  follow- 
mongst  other  entries  in  her  father's 
rriting: — 

May,  1830.  Paid  James  Brook  part 
quarter's  rent  due  Midsummer  next, 
f. 

:  July,  1830.  Paid  Brook  balance  of  a 
jr's  rent  due  24  June  last,  3?. ;  deduct 
ate,  3».  6rf."  (1)  .     ^ 

B  evidence  was  also  objected  to  as  inad- 
>le  to  prove  payment  of  rent,  but  the 
B  were  admitted  and  read  on  the  same 

d, 

)  sessions  found  that  sufficient  proof 

)een  given  of  the  payment  of  rent,  and 

Welsford  had  gamed  a  settlement  in 

ar. 

d  question  for  the  Court  was,  whether 

bove  evidence  was  rightly  admitted.    If 

B,  the  order  of  sessions  was  to  be  affirmed ; 

fas  not^  the  orders  were  to  be  quashed. 


If  Webford  was  only  tenant  till  Midsnmmer, 
tliis  entry  would  appear  to  have  been  nuide 
he  ceMM  to  be  oooopier. 


April  28.  Poland,  for  the  respondents. 
Declarations,  both  verbal  and  written,  by  a 
deceased  occupier,  are  admissible  as  against 
proprietary  interest,  not  only  to  prove  the 
fact  of  the  tenancy,  but  the  collateral  facts 
connect^  with  it :  Beg,  v.  Birmingham  (1  B. 
&  S.  763 ;  31  L.  J.  (M.C.)  63) ;  and  therefore 
to  prove  the  fact  of  the  payment  of  the 
rent. 

Lopes,  for  the  appellants.    The  6  Geo.  4,  c. 
57,  s.  2,  requires  that  the  rent  should  have 
been  paid.    This  is  a  substantive  fact  which 
must  be  proved  in  order  to  shew  that  a  set- 
tlement has  been  gained.    The  whole  of  the 
written  entry  amounts  to  no  more  than  that 
the  deceased  had  paid  6^.  lOs.  to  Brook.    If 
this  entry  is  held  admissible  in  the  present 
case,  if  an  ejectment  were  brought  and  it 
became  necessary  to  prove  payment  of  rent 
within  twenty  years,  the  same  declaration 
would  be  admissible.    In  the  fourth  and  later 
editions  of  Smith's  Leading  Cases,  it  is  laid 
down  in  the  notes  to  Higham  v.  Ridgvxiy 
(2  Sm.  L.  C.  6th  ed.  305) :  "  The  tendency, 
however,  of  the  more  recent  decisions  seems 
to  be  in  favour  of  limiting  the  extent  to  which 
the  admissibility  of  both  sides  of  an  account 
should  be  carried.    In  Knight  v.  Waterfiird 
(4  Y.  &  C.  283,  294)  a  steward's  account  con- 
tained on  one  side  an  entry  of  a  receipt  of 
money,  30?.,  and  on  the  opposite  side  an  entry 
in  discharge  of  the  former  item.     It  was 
sought  to  give  both  the  entries  in  evidence, 
and  Stead  v.  HeuUm,  (4  T.  R.  669),  BuLlen  v. 
MicheU  (2  Price,  399),  WiUiams  v.  Qeaves  (8  C. 
&  P.  692),  were  cited.    Alderson,  B.,  how- 
ever, refused  to  receive  the  entry  in  discharge, 
expressing  an  opinion  that  8ttud  v.  JJtatan 
(4  T.  R.  669)  goes  to  the  extreme  verge  of  the 
law ;  and  that  all  the  reasons  for  the  decision 
in  BuUen  v.  Michell  (2  Price,  399)  were  not 
satisfactory.    This  judgment  was  afterwards 
approved  of  by  the  Court  of  Common  Pleas 
iKnoe  V.  Beviss  (7  C.  B.  456 ;  18  L.  J.  (C.P.) 
128),  when  the  subject  underwent  an  elaborate 
discussion  .   .  .  Williams,  J.,  saying:   'It 
seems  to  me  that  the  doctrine  laid  down  by 
the  Court  of  Exchequer  in  Davies  v.  Humphreys 
(6  M.  &  W.  153, 166),  upon  the  authority  of 
lligham  v.  Bidgway  (10  East.  109)  and  Doe  v. 
Bobsan  (15  East,  32),  that  the  entry  of  a  pay- 
ment against  the  interest  of  the  party  making 
it  is  to  have  the  effect  of  proving  the  truth  of 
other  statements  contained  in  the  same  entry 
and  connected  with  it,  has  gone  far  enough. 
I  for  one  do  not  feel  inclined  to  carry  it  any 

farther.' " 

Cur,  adv.  vuU, 

May  12.  The  judgment  of  the  Court 
(Lush,  Hannen,  and  Hayes,  JJ.)  was  de- 
livered by 

Hates,  J.  This  was  a  case  from  the  Mid- 
dlesex sessions  respecting  the  admissibility  of 
evidence  on  the  trial  of  an  appeal  relating  to 
the  settlement  of  one  J^m^  ^c^^»3%,^\l^ 
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The  Queen  v.  Exeter. 


had  been  removed  from  the  Strand  union  to 
Eseter,  where  it  was  alleged  that  he  had  a 
derivatiye  settlement  from  his  maternal 
grandfather,  gained  in  St.  SidweU  s  parish, 
Exeter,  by  renting  a  tenement. 

It  was  proved  that  the  grandfather,  who 
had  been  long  dead,  had  rented  and  occupied 
a  house  in  St.  Sidwell's  parish  for  four  years, 
ending  at  Midsummer,  1830;  and  the  pauper's 
mother  was  called  to  prove  that  she  had 
heard  her  father  say  that  he  had  rented  the 
house  of  James  Brook  at  22/.  a  year,  and  had 
paid  the  rent  for  it;  and  she  produced  a 
book  containing  entries  in  his  handwriting, 
stating  that  he  had  paid  Brook  two  sums 
amounting  to  5/.  lOs.  for  the  quarter's  rent 
due  at  Midsummer,  1830.  The  verbal  state- 
ment and  the  entries  in  the  book  were  both 
objected  to,  as  inadmissible  evidence  as  to  the 
fiact  of  the  payment  of  the  rent;  but  the 
sessions  received  them  subject  to  a  case, 
which  was  argued  before  us  in  last  t^rm,  and 
we  are  of  opinion  that  they  were  rightly  re- 
ceived by  the  sessions. 

As  the  four  years'  occupation  by  the  grand- 
father would  have  been  good  presumptive 
evidence  of  a  seisin  in  fee,  his  declaration, 
which  rebutted  the  presumption  and  cut 
down  his  estate,  was  clearly  admissible  as  a 
declaration  against  proprietary  interest.  The 
case  is  undistinguishable  in  this  respect  from 
Jifff.  v.  Rirmivgham  (1  B.  &  S.  763a  31  L.  J. 
(M.C.)  63),  where  it  was  held,  on\  similar 
question,  that  a  declaration  by  a  deceased 
occupier  of  a  house  that  he  held  at  an  an- 
nual rent  of  20/.,  was  evidence,  not  merely 
as  to  the  fact  of  the  tenancy,  but  also  as  to 
the  amount  of  the  rent ;  and  we  consider  it 
equally  evidence  as  to  the  fact  of  payment. 
It  would  be  absurd  to  hold  that  a  declaration 
was  admissible,  but  to  hold  that  it  was  no 
evidence  as  to  one  of  the  main  facts  which  it 
imported. 


The  principle,  that  a  declaration  against 
interest  was  evidence  as  to  all  that  formed  an 
essential  part  of  it,  was  long  since  settted  as 
to  a  declaration  against  pecuniary  interest  in 
I/ighnm  v.  RicUfumy  (10  East,  109)  and  the 
numerous  cases  that  followed ;  and  this  prin- 
ciple was  applied  to  declarations  against 
proprietary  interest  in  the  case  of  H^-g.  v. 

Birmingham  (1  B.  &  S.  763 ;  31  L.  J.  (M.C.) 

63) ;  as  it  had  been  in  several  earlier  cases. 

It  was  pressed  on  us  that  there  was  a  dis- 
tinction between  the  first  declaration  and  the 
written  entry,  as  the  latter  did  not  expressly 
mention  the  tenement ;  but  we  cannot  appre- 
ciate this  distinction.  It  was  a  question  of 
fact  for  what  the  rent  was  payable,  and 
having  regard  to  the  other  evidence  in  the 
case,  it  was  plain  that  the  entry  could  only 
apply  to  the  house  occupied  by  the  giand- 
father. 

Having  regard  to  the  great  changes'  that 
have,  in  recent  times,  been  made  in  admitting 
the  evidence  of  interested  witnesses,  when 
alive,  it  would  be  most  objectionable  to  lay 
any  narrow  restrictions  upon  the  reception 
of  declarations  in  any  way  against  interest 
which  have  been  made  by  persons  since 
deceased,  and  which  are  frequently  the  only 
evidence  that  can  be  obtained  on  the  subjects 
to  which  they  refer,  and  where  the  Courts  are 
frequently  obliged  to  supply  the  want  of 
eviaence  by  presumptions.  Lideed  in  cases 
like  the  present  we  think  that,  independently 
of  the  declarations,  the  undisturboa  occupa- 
tion by  the  tenant  of  the  premises  for  four 
years  would  of  itself  lead  to  the  presumption 
of  the  fajci  of  payment  of  the  rent. 

Order  confirmed. 

Attorney  for  appellants:  J.  EUvott  Fox, 
Attorneys  for  respondents :  C,&  J.  Alien  <fc 


June  2, ) 
1869.   J 


Edwards,   Appellant;   The   Oversebbs 

[4  Q.  B.  554.] 


OF     HUSHOLME,    BeSFONDENTS. 


Poor-rate — Apportionment  under  17  Geo.  2,  c.  88, 

6.12. 

By  8, 12  of  17  Oeo,  2,  c.  88,  where  any  per- 
son shall  come  into  or  occupy  any  house^  ifrc., 
out  of  which  any  other  person  assessed  to  any 
poor-rate  shall  he  removed,  or  which  cU  the  time 
of  making  the  rate  was  empty  or  unoccupied, 
every  person  so  removing  from  and  every  persofi 
80  coming  into  or  occupying  the  same  shall  be 
liable  to  pay  to  such  rate,  in  proportion  to  the  time 
that  such  person  occupied  the  same  respectively. 

A  poor-rate  for  eleven  months  having  been 
made  on  the  appellant  on  the  2bth  of  October, 


1866,  in  respect  of  a  house  which  he  was  then 
occupying,  he  went  out  of  occupation  on  the 
^th  of  November  foUmoing :  the  house  remained 
unoccupied  till  the  \Oth  of  May,  1867,  when  a 
new  tctiant  entered : — 

Held,  that  the  appellant  was  liable  to  pay  to 
the  rate  for  the  time  the  house  remained  un- 
occupied as  well  as  for  the  fourteen  days  during 
which  he  occupied  it. 

Case  stated  by  the  Stipendiary  Magistrate 
of  Manchester,  &c.,  under  20  &  21  Vict 
C.43. 

On  the  25th  of  October,  1866,  the  respond- 
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£dWA&I>8  V,  SUSHOLME. 


made  a  poor-rate  for  their  township  for 
nsuing  eleyen  months,  which  was  duly 
ed  and  published. 

the  date  of  the  making  of  the  rate,  the 
lant  was  the  tenant  and  occupier  of  a 
ing  house  in  the  township ;  but  he  left 

the  8th  of  November.  The  house  re- 
ad unoccupied  until  the  10th  of  May 
dng,  when  another  tenant  entered  into 
Mition. 

/er  the  entry  of  the  new  tenant,  the  re- 
lents apportioned  the  rate  under  17 
2,  c.  38,  8.  12  (1),  and  charged  the  ap- 
it  rather  less  than  six  mouths  and  a  half 
9  whole  rate,  extending  over  the  time 
len  the  25th  of  October,  186G,  the  date  of 
taking  of  the  rate,  and  the  20th  of  May, 
when  the  new  tenant  entered  into  occu- 
a ;  and  they  charged  the  remaining  pro- 
m  of  the  rate  to  the  new  tenant, 
demand  of  the  rate  or  any  portion  of  it 
irer  made  on  the  appellant  while  he 
ded  the  dwelling-house,  nor  until  after 
ew  tenant  came  into  occupation,  the 
lant  having  removed  &om  the  township 
is  address  not  being  known. 
9  appellant,  upon  receiving  notice  of  the 
tionment,  objected  to  it,  and  to  the  prin- 
on  which  it  was  made,  and  contended 
>y  17  Geo.  2,  c.  38,  s.  12,  he  was  only  hable 
r  the  Droportion  of  the  rate  for  the  time 
^upica  the  house,  viz.,  fourteen  days. 

the  question  of  the  apportionment 
ig  lx;fore  him  for  decision,  the  magis- 
was  of  opinion  that  the  appellant,  being 
snpation  at  the  time  the  rate  was  made, 
liable  under  s.  12  to  pay  the  rate,  not 
br  the  time  he  occupi^,  but  also  for 
3riod  during  which  the  house  remained 
npied,  up  to  the  time  the  new  tenant 
)d  into  i)ossession,  and  gave  his  decision 
st  the  appellant  accordingly. 
2  question  for  the  Court  was,  whether 


17  Geo.  2,  c.  38,  s.  12 :— •*  And  wherccis  per- 
loqnently  remove  out  of  parishes  itnd  plaoes 
it  .payiug  the  rates  assessed  on  them,  and 
persons  do  enter  and  occupy  their  houses  or 
3nt8  part  of  the  year,  by  reason  wheroof  great 
ire  annually  lost  to  such  parishes  and  places ; 
therefore  enacted,  that  where  any  person  or 
»  ahall  come  into  or  occupy  any  Iwuse,  land, 
ant,  or  hereditament,  or  other  premises,  out 
from  which  any  other  person  assessed  shall 
koved,  or  which  at  the  time  of  making  such 
ras  empty  or  unoccupied,  that  then  every 
I  80  removing  from,  and  every  person  so 
^  into  or  occupying  the  same  bhall  be  liable 
to  such  rate,  in  proportion  to  the  time  that 
lerson  occupied  the  same  respectively,  in  tlie 
nanner  and  under  the  Uke  penalty  of  distress 
meh  person  so  removing  had  nut  removed, 
ti  person  so  coming  in  or  occupying  had  been 
Jly  rated  and  assessed  in  such  r^ ;  which 
roportion,  in  case  of  dispute,  shall  be  asoer- 
by  any  two  or  more  of  his  Majesty's  justices 
penee.**  This  section  is  repealed  by  32  &  33 
J.  41,  s.  16,  poet,  p.  74,  n.  (1.) 


the  appellant  was  liable  under  17  Geo.  2, 
c.  38,  s.  12,  to  pay  a  proportionate  part  of 
the  rate  for  the  time  during  which  the  house 
was  unoccupied,  viz.,  between  the  8th  of 
November  and  the  10th  of  May,  or  whether 
he  was  only  liable  to  a  proportionate  part  for 
the  fourteen  days  during  which  he  occupied 
the  house  after  the  making  of  the  rate. 

J.  Kay,  for  the  appellant.  Section  12  only 
made  the  appellant,  **  as  the  person  remov- 
ing," liable  to  pay  to  the  rate  **  in  proportion 
to  ^e  time  that  he  occupied," 

Ambrose,  for  the  respondents.  Under  the 
statute  of  Elizabeth  there  was  full  power  to 
enforce  the  rate  against  the  occupier  inmie- 
diately  on  its  allowance,  and  by  s.  12  of  17 
Geo.  2,  c.  38,  publication  only  was  added; 
and  then  by  s.  7,  power  is  given  to  levy  on 
the  occupier's  gooas,  wherever  they  may  be; 
and  from  this  and  the  recital  of  s.  12,  it  is 
clear  that  the  enactment  is  not  for  the  relief 
of  the  outgoing  tenant,  but  for  the  benefit  of 
the  overseers  of  the  parish,  that  they  may 
have  the  liability  of  the  new  occupier  pro 
rat4.  The  outgoing  tenant  remains  liable  as 
he  was  before,  at  least  for  the  proportion  up 
to  the  time  the  new  tenant  came  in :  Fiutcher 
V.  BiHxllt  (34  L.  J.  (C.P.)  77;  18  C.  B.  (N.S.;i 
152),  shews  that  this  primary  liability  still 
remains. 

[GocKBUBH,  C.J.  The  rate  is  payable  from 
the  time  it  is  made.  If  no  person  comes  in 
the  outgoing  tenant  would  still  be  liable  for 
the  whole,  or  ha  might  have  been  distrained 
upon  for  the  whole  the  day  before  he  went  out] 

J,  Kay,  in  reply.  The  argument  for  the 
respondents  gives  no  force  to  the  enactment 
that  the  outgoing  tenant  shall  pay  in  propor- 
tion to  the  time  he  occupied. 

CocKBUBN,  C.J.  The  enactment  is  not 
very  easy  to  construe  with  perfect  satisfiuj- 
tion;  and  it  would  appear  that  obscure 
statutes  are  not  confined  to  our  own  da^r. 
When  we  come  to  deal  with  the  section  it  is 
necessary  to  look  to  the  recital  which  pre- 
cedes the  enacting  part,  and  it  is  clear  horn 
that  recital  that  the  legislature  were  not  pro- 
ceeding with  the  design  of  making  an  equi- 
table adjustment  between  the  outgoing  and 
incoming  occupier,  but  with  a  design  to  pre- 
vent the  loss  which  accrued  to  parishes  m)m 
persons  liable  to  a  poor-rate  failing  to  dis- 
chaiige  their  liability,  and  leaving  the  over- 
seers no  remedy  by  reason  of  their  going 
away  with  their  goods ;  and  they  accordingly 
enacted  that  the  period  of  occupation  shall 
be  divided  between  the  outgoing  and  incom- 
ing occupier,  and  that  each  shall  be  liable  to 
pay  his  proportion  of  the  rate  with  reference 
to  the  length  of  his  occupation.  In  thus 
enacting,  I  cannot  help  thinking  that  the 
legislature  contemplated  the  occupation  of 
the  incoming  tenant  as  following,  as  a  matter 
of  course,  immediately  on  the  leaving  of  the 
old  tenant;   and  that  the  possibility,  that 
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between  the  going  out  of  the  one  and  the 
coming  in  of  the  other  there  might  be  a 
period  during  which  the  premises  might  re- 
main unoccnpied,  was  lost  sight  of.  What 
they  had  in  mind  was,  that  quarter-day,  or 
Bome  other  da;  for  the  determination  of  the 
tenancy,  might  occur,  and  the  old  tenant  go 
out  and  a  new  one  come  in,  before  the  over- 
seers had  obtained  payment  of  the  rate ;  and 
in  each  a  case  they  enacted  that  the  rate 
Bhonld  he  apportioned  between  the  two. 
That  leavea  anch  a  case  aa  the  present  an- 

Jroridod  for.  How  is  it  to  be  dealt  with  1 
cannot  think  the  l^iislatnre  intended  to 
relieve  the  flist  occnpier  from  all  liability 
except  dnring  his  occupation :  bocanse  if  no 
new  tenant  had  come  in  the  oripnal  occupier 
would  have  continued  to  be  liable  for  the 
vhole  rate.  And  it  was  with  a  view  to  thia 
continued  liabiUty  that  s.  7  gave  a  remedy  by 
diatrees  against  the  occupier's  goodn,  where- 
ever  they  might  be ;  and  therefore  it  seems 
clear  that  iJie  legislature  did  not  intend  to 
relieve  the  original  occupier  from  liability, 
but  intended  to  give  an  additional  tcmedy 
i^nst  tlie  new  occupier.  I  think,  therefore, 
by  so  reading  8. 12,  and  holding  the  outgoing 
tenant  to  be  liable  up  to  the  time  that  the 
new  tenant  comes  in,  we  shall  be  carrying 
out  the  intention  of  the  legislature  and  solv- 
ingthedifficnltywhich  the  terms  of  the  enact- 
ment present.  It  was  clearly  the  intention 
of  the  legialftture  not  to  relieve  the  outgoing 
tenant,  and  clearly  the  intention  to  give  the 
parish  a  remedy  against  the  new  occupier  for 
the  proportion,  during  the  time  the  rate 
should  Im  running  after  he  came  in ;  but  for 
the  intermediate  time,  at  the  firet  occnpier 
was  always  liable  for  the  whole,  bo  he  remains 
liable  for  the  period  daring  which  there  is  no 
actual  occupier.  The  magistrate  was  there- 
fore right,  and  this  decision  must  be  affirmed. 

Hellor,  J.  I  am  of  the  same  opinion. 
The  object  of  the  s^^on  was  to  protect  the 
parish.  And  the  l^islature  had  to  deal  with 
two  classes,  6t8t,  where  there  is  a  person  in 
occnpation  when  the  rate  is  made,  who  after- 
Tar^  goes  out;  in  which  cam  it  is  clear 
ttiat  it  was  intended  that  he  should  remain 
liable;  and,  by  s.  7,  remedies  are  given 
t^iainst  his  goods,  although  removed  from 
the  premises.  Another  class  was  where  there 
was  no  person  in  occnpation  when  the  rate 
was  made;  in  ench  a  case  they  could  only 
deal  with  an  incoming  tenant,  and  it  was 
intended  to  give  the  parish  the  benefit  of  his 
Gontribalion  towards  the  rate  for  ho  long  as 
he  occupies.  But  as  to  the  outgoing  tenant 
there  is  no  intention  evinced  to  give  him  any 
relief;  and  I  cannot  come  to  any  other  con- 
clusion than  that  the  section  gives  a  double 
remedy  so  far  as  the  time  which  is  covered 
by  the  occupation  of  the  new  tenant,  leaving 
the  liability  of  the  outgoing  tenant  un- 
touched. I  am  therefore  of  opinion  that  the 
magistrate  was  right 


LosH,  J.  We  must  put  such  a  meaning 
on  a.  12  as  will  effect  the  obvious  intention 
of  the  legislature ;  and  that  was,  not  to  re- 
lieve outgoing  tenants,  but  to  secure  parishn 
against  loos  from  their  leaving  without 
having  paid  the  current  rate.  The  l^isb- 
tnre  had  already,  by  a.  7,  given  the  overseen 
an  additional  remedy  against  the  original 
occupier ;  and  the  recital  of  s.  12  shews  what 
the  grievance  was  which  it  was  intended  to 
remedy;  and  the  primary  object  was  to 
remedy  this  grievance  by  making  the  incom- 
ing tenant  proportionably  liabla  We  must 
do  some  tittle  violence  to  the  langu^e  used ; 
and  if  the  enactment  were  imposing  a  new 
lialiility  on  the  old  tenant  as  weU  as  on  the 
new  one,  no  doubt  we  could  not  say  that  the 
old  tenant  was  to  be  held  liable  during  the 
intermediate  time  between  his  going  ont  and 
the  new  tenant  coming  in;  but  the  enact- 
ment is  imposing  no  new  liability  on  the  out- 
going tenant,  for  he  was  already  liable  to  the 
whole  rate,  and  he  is  not  relieved  by  the  enact- 
ment, except  so  far  as  that,  where  there  is 
a  new  occupier,  the  latter  is  to  pay  for  the 
time  that  he  actually  occupies.  The  original 
occupier,  therefore,  remains  liable  for  all 
except  that  which  is  obtained  from  the  uev 
occupier,  and  the  magistrate  was  right. 

Hatks,  J.  The  outgoing  tenant  continnes 
liable  de  die  in  diem  up  to  the  moment  of  the 
new  tenant  coming  in,  and  he  then  only 
ceases  to  be  liable. 

Judgment /or  the  retpondmU,  (I) 

Attorneys  for  appellant :  Jdhntoa  <fc  TFm- 

theralh. 

Attorneys  for  respondents :    N.  C.  A  C. 

Mitaf.  

(1)  By  32  A  33  Vict.  c.  41,  s.  16  (which  oomea 

into  operation  on  the  29tii  of  September,  18G9 ;  see 
8.  22) :  "  If  the  occupier  aeHesHd  in  the  rato  when 
made  ehnll  (case  to  occupy  before  the  rate  shall 
b»vo  been  wholly  diai^h&rged,  or  if  the  hendit*- 
ment,  being  unncoupii'd  at  the  time  of  the  m^M'ig 
of  the  rate,  become  occupied  during  the  period  for 
whir'h  the  rate  is  mode,  the  ovcrenrs  shall  eutlr 
in  the  rate-book  the  name  of  the  person  who  aoo- 
ceeds  or  comes  into  the  occnpatioo,  as  the  can  may 
be,  and  the  date  when  aiich  occapntioa  commence*, 
BO  far  tu  the  tame  shall  be  kauwn  to  them,  and 
such  oooiiplor  sIibII  thenceforth  bedeemed  to  ban 
been  actually  rHtect  fmm  (he  dute  to  entered  by  tlie 
overacern,  nml  shall  be  liable  to  pay  so  much  of  Um 
rate  HB  aliall  be  pioportianate  to  tlio  time  between 
the  commencement  of  hiaoccupstionand  the  eipi- 
ratian  of  tUe  period  for  whieli  the  rate  was  madtv 
in  like  manner  and  with  ttio  like  remedy  of  appaJ 
as  if  lie  tiad  been  rated  when  the  mte  was  made; 
sndaiioutgiiine  occupier  ah  all  remain  liable  in  lika 
milliner  for  no  much  and  uo  more  of  the  rate  as  it 
proportionate  lo  tlie  time  of  his  occupation  wttbb 
tlic  pciind  for  wliirh  the  rate  was  made ;  and  tlM 
12th  nootion  of  (he  statute,  IT  Geo.  2,  o.  3S,  shall 
be  re|>efik-d.'' 
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€iit8  made  a  poor-rate  for  their  township  for 
the  enAuiiig  eleven  months,  which  was  duly 
allowed  and  published. 

At  the  date  of  the  making  of  the  rate,  tlio 
appellant  was  the  tenant  and  oocupier  of  a 
dwelling  house  in  the  township ;  but  ho  left 
it  on  the  8th  of  November.  The  house  re- 
mained unoccupied  until  the  10th  of  May 
foUowing,  when  another  tenant  entered  into 
occupation. 

After  the  entry  of  the  new  tenant,  the  re- 
spondents apportioned  the  rate  under  17 
Geo.  "I,  c.  38,  s.  12  (1),  and  charged  the  ap- 
pellant rather  less  than  six  moiitlis  and  a  liaif 
of  the  whole  rate,  extending  over  the  time 
between  the  25th  of  Octolx^r,  186C,  the  date  of 
the  making  of  the  rate,  and  tlie  20th  of  May, 
1867,  when  the  new  tenant  entered  into  occu- 
pation ;  and  they  charged  the  remaining  pro- 
portion of  the  rate  to  the  new  tenant. 

No  demand  of  the  rate  or  any  portion  of  it 
ms  ever  made  on  the  appellant  while  he 
oocapied  the  dwelling-house,  nor  until  after 
the  new  tenant  came  into  occupation,  the 
tppellant  having  removed  from  the  township 
and  his  address  not  being  known. 

The  appellant,  upon  receiving  notice  of  the 
apportionment,  objected  to  it,  and  to  the  prin- 
ciple on  which  it  was  made,  and  contended 
that  by  17  Geo.  2,  c.  38,  s.  12,  he  was  only  hable 
to  pay  the  proportion  of  the  rate  for  the  time 
he  occupioa  the  house,  viz.,  fourteen  days. 

On  the  question  of  the  apportionment 
ooming  before  him  for  decision,  the  magis- 
trate was  of  opinion  that  the  appellant,  beii^ 
in  occunation  at  the  time  the  rate  was  made, 
▼as  liable  under  s.  12  to  pay  the  rate,  not 
odIj  for  the  time  he  occupied,  but  also  for 
the  period  during  which  the  house  remained 
nnoocupied,  up  to  the  time  the  new  tenant 
CQtcrea  into  possession,  and  gave  his  decision 
against  the  appellant  accordingly. 
The  question  for  the  Court  was,  whether 


<1)  17  G€o.  2.  e.  38.  0. 12 :— •*  And  whereas  per- 
sons frequently  remove  out  of  parishes  and  plaoes 
vithout  .payiug  the  rates  assessed  on  them,  and 
otiier  peroons  <£>  enter  sod  occupy  their  houses  or 
teoemcnts  part  of  the  year,  bv  reason  wher^-of  great 
amu  are  annually  lost  to  such  parishes  and  places ; 
!«  it  tht-n-fore  enacted,  that  where  any  person  or 
pcttons  shall  oome  into  or  occupy  aiiy  Iwuse,  land, 
Element,  or  hereditament,  or  other  premises,  out 
of  or  from  which  any  other  person  assessed  shsU 
Ik  removed,  or  which  at  the  time  of  making  such 
ate  was  empty  or  unoccupied,  that  then  every 
person  so  removing  from,  and  every  person  so 
coming  into  or  oecnpying  the  same  kball  be  liable 
to  paj  to  sueh  rate,  in  proportion  to  the  time  that 
<neb  peison  occupied  the  same  respectively,  in  tlie 
Mine  manner  ana  under  the  like  penalty  of  distress 
u  if  soeh  person  ao  removing  iiad  not  removed, 
or  sueh  person  so  coming  in  or  ooeupying  liad  been 
vigmally  rated  and  aasesaed  in  such  rate ;  which 
■in  proportion,  in  mm  of  dispute,  shall  be  asoer^ 
tuaeil  by  any  two  or  moce  of  ms  Majesty's  justices 
^ihtpmmr  ThiasectioaiB  repealed  by  82  &  33 
Viet  e.  il,  a  16^  poet,  p.  74,  a.  (1.) 


the  appellant  was  liable  under  17  (xeo.  2, 
c.  38,  s.  12,  to  pay  a  proportionate  part  of 
the  rate  for  the  time  during  which  the  house 
was  unoccupied,  viz.,  between  the  8th  of 
November  and  tlie  lOtli  of  Mj^,  or  whether 
he  was  only  liable  to  a  proportionate  part  for 
the  fourteen  days  during  which  ho  occux)ied 
tlie  house  after  the  making  of  the  rate. 

J,  Kay,  for  the  appellant.  Section  12  only 
made  the  appellant,  *'  as  the  person  remov- 
ing," liable  to  pay  to  the  rate  **  in  proportion 
to  the  time  that  he  occupied." 

Ambroid,  for  the  resiwndonts.  Under  the 
statute  of  Elizabeth  there  was  full  power  to 
enforce  the  rate  against  the  occupier  imme- 
diately on  its  allowance,  and  by  s.  12  of  17 
Geo.  2,  c.  38,  publication  only  was  added; 
and  then  by  s.  7,  power  is  given  to  levy  on 
the  occupier's  gooas,  wherever  they  may  be; 
and  itom  tlus  and  the  recital  of  s.  12,  it  is 
clear  that  the  enactment  is  not  for  the  relief 
of  the  outgoing  tenant,  but  for  the  benefit  of 
the  overseers  of  the  parish,  tliat  they  may 
have  the  liability  of  the  now  occupier  pro 
rat&.  The  outgoing  tenant  remains  liable  as 
he  was  before,  at  least  for  the  proportion  up 
to  the  time  the  new  tenant  came  in :  Flutcher 
V.  liijo.llt  (34  L.  J.  (C.P.)  77 ;  18  C.  B.  (N.S.) 
152),  shews  tliat  this  primary  liabiUty  still 
remains. 

[CocKBURN,  C  J.  The  rate  is  payable  from 
the  time  it  is  made.  If  no  person  comes  in 
the  outgoing  tenant  would  still  be  liable  for 
the  whole,  or  ha  might  have  been  distrained 
upon  for  the  whole  the  day  before  he  went  out] 

J.  Kay,  in  reply.  The  argument  for  the 
respondents  gives  no  force  to  the  enactment 
that  the  outgoing  tenant  shall  pay  in  propor- 
tion to  the  time  he  occupied. 

GocKBUBN,  C.J.  The  enactment  is  not 
very  easy  to  construe  with  ixjrfect  satisfieuj- 
tion;  and  it  would  appear  that  obscure 
statutes  are  not  confined  to  our  own  da^. 
When  we  come  to  deal  with  the  section  it  is 
necessary  to  look  to  the  recital  which  pro- 
cedes  the  enacting  part.,  and  it  is  clear  from 
that  recital  that  the  legislature  were  not  pro- 
ceeding with  the  design  of  making  an  equi- 
table adjustment  between  the  outgoing  and 
incoming  occupier,  but  with  a  design  to  pre- 
vent the  loss  which  accrued  to  parishes  from 
persons  liable  to  a  poor-rate  failing  to  dis- 
chaige  their  liability,  and  leaving  the  over- 
seers no  remeily  by  reason  of  their  going 
away  with  their  goods ;  and  they  accordingly 
enacted  that  the  period  of  occupation  shall 
be  divided  between  the  outgoing  and  incom- 
ing occupier,  and  that  each  shall  be  hable  to 
pay  liis  proportion  of  the  rate  with  reference 
to  the  length  of  his  occumtion.  In  thiis 
enacting,  1  cannot  help  thinking  that  the 
legislature  contemplatea  the  occupation  of 
the  incoming  tenant  as  following,  as  a  matter 
of  ooune,  immediately  on  the  leaving  of  the 
old  tenant;   and  that  the  possibility,  tliat 
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or  elsewhere,  pxirsnant  to  the  general  laws 
relating  to  the  poor  and  this  Act,  with  power, 
neyertheless,  to  remove  by  the  usual  means 
such  of  them  whose  settlements  may  happen 
to  be  elsewhere  than  in  such  place  to  the 
place  or  respective  places  of  his,  ner^  or  their 
settlement. 

9.  Section  40  is  as  follows:  "It  shall  be 
lawful  for  the  vestry,  or,  in  case  of  immediate 
necessity,  for  the  overseers,  or  other  officers 
or  persons  having  by  law  the  care,  manage- 
ment, or  direction  of  the  poor  of  a  parish  or 
place  within  the  said  unitea  district,  m)m  time 
to  time  to  take  or  send  any  poor  person  or  per- 
sons chargeable  thereto  to  the  said  house  of 
industry,  with  or  without  suitable  clothing, 
by  writing  signed  by  the  vestry  clerk  or  a 
director  or  overseer  of  the  poor  appointed  for 
or  in  respect  of  the  same  parish  or  place ;  and 
such  poor  person  or  persons  shall  be  there- 
upon received  into  the  said  house,  and  there 
provided  for  under  the  provisions  of  this 
Act.  And  that  it  shall  he  lawful  for  such 
vestry,  overseers,  or  other  officers  or  persons 
having  such  management  or  direction  as 
aforesaid,  by  writing  signed  in  like  manner, 
at  any  time  or  times,  to  require  the  discharge 
of  any  of  the  said  poor  persons  who  now  is  or 
are  or  shall  be  in  the  said  house  of  industry 
belonging  to  such  parish  or  other  place,  or 
from  or  in  respect  of  which  such  writing 
shall  be  sent,  and  such  person  or  persons 
shall  be  thereupon  discharged  accordingly, 
suitably  clothed,  and  shall  be  taken  and  re- 
moved by  such  overseer  or  other  officer  of 
such  parish  or  place  from  the  said  house, 
either  back  to  the  same  parish  or  place,  or  to 
the  place  or  respective  places  of  his,  or  her, 
or  their  settlement." 

10.  By  ss.  41  and  42,  persons  afflicted  with 
insanity  or  with  contagious  disorders,  were 
to  be,  or  might  be,  removed  from  the  said 
house  of  industry,  and  provisions  are  made 
for  defining  the  parish  or  place  the  overseers 
whereof  shall  be  bound  to  make  such  re- 
moval. 

11.  The  house  of  industry  was  vested  in 
the  guardians  of  the  united  district  (s.  2). 
The  poor  in  the  house  are  under  the  entire 
care,  control,  and  management  of  the  direc- 
tors of  the  poor  of  the  Montgomery  and  Pool 
United  District  (s.  43);  but  their  relief  is 
charged  to  and  paid  by  the  respective  parishes 
to  which  they  belong  (s.  47),  as  is  also  the 
outdoor  relief  which  is  entirely  under  the 
control  of  the  overseers  of  the  respective 
parishes,  and  not  of  the  board  of  directors. 
The  direijtors  are  elected  as  provided  by  s.  15 
of  the  Act. 

12.  Section  43  is  as  follows:  "The  said 
directors  for  the  time  being  shall  have,  and 
they  are  hereby  vested  with,  the  entire  care, 
control,  management  and  government  of  the 
laid  house  of  industry,  and  of  all  the  poor 
who  now  are,  or  shall  at  any  time  be  received 
therein,  until  lawfully  discharged  therefrom, 
with  power  to  provide  for  their  better  main- 


tenance and  employment  there;  and  shall 
from  time  to  time  for  ever  set  and  keep  them 
to  work  and  maintain  and  provide  for  them 
during  their  respective  continuance  in  the 
said  house  in  such  manner  as  overseers  of  the 
poor  are  empowered  and  required  to  do  in 
any  poorhouse,  workhouse,  or  elsewhere,  by 
any  law  now  being,  or  which  shall  hereafter 
be  enacted,  relating  to  the  poor,  or  in  such 
other  legal  manner  as  the  said  directors,  or 
any  three  of  them  shall  think  proper,  subject 
to  the  provisions  of  this  Act,  and  to  the  rules, 
orders,  and  regulations  to  be  made  by  virtue 
hereof." 

13.  Section  76  is  as  follows :  "  This  Act 
shall  be  deemed  a(]yudged  and  taken  to  be  a 

Eublic  Act,  and  be  judicially  noticed  as  such 
y  all  judges,  justices,  and  other  persons 
without  being  specially  pleaded." 

14.  The  fund  for  paying  the  general  ex- 
penses of  the  corporation  is  raised  as  pointed 
out  by  ss.  47  and  48,  the  former  of  which 
declares  that  such  poor  persons  as  shall  be 
thereafter  sent  to  the  said  house  of  industry, 
shall,  during  the  time  they  remain  therehi, 
be  lodged,  clothed,  maintained/and  provided 
for  by  the  directors  at  the  costs  of  the  re- 
spective parishes  and  other  places  in  the  said 
united  district  to  which  they  shall  respec- 
tively belong,  or  from  or  in  respect  of  which 
thev  shall  respectively  be  received  into  the 
said  house ;  and  by  s.  48  it  is  provided  that 
the  general  expenses  of  the  maintenance  and 
management  of  the  house  of  industry  shall  be 
paid  by  the  several  parishes  and  places  with- 
in the  district  in  certain  fixed  proportioDB 
according  to  a  schedule  given.  In  the  sche- 
dule the  lower  middle  and  upper  divisions  of 
the  parish  of  Pool  appear  separately,  and  a 
different  proportion  is  fixed  for  the  contribn- 
tion  of  each  towards  the  common  fond. 

15.  By  s,  49,  the  directors  are  to  issue 
warrants  to  the  overseers  of  the  respective 
places  in  the  district,  requiring  them  to  raise 
the  required  contributions,  and  such  over- 
seers are  to  pay  the  same  amoimts  out  of  the 
poors*  rates  for  their  respective  parishes  or 
places. 

16.  The  corporation  have  no  common,  fond 
other  than  that  referred  to  in  ss.  47,  48,  and 
49,  and  the  directors  and  guardians  have  no 
power  whatever  to  raise  any  funds  except 
under  these  sections. 

17.  The  paupers  and  their  mother,  who  k 
a  widow,  had  immediately  before  the  3rd  of 
February,  1866.  resided  in  the  middle  divi- 
sion of  the  parish  of  Pool  for  several  years, 
and  were  irremoveable  therefrom  by  reason 
of  9  &  10  Vict.  c.  66 ;  on  that  day  they  re- 
moved from  that  township  to  the  lower  divi- 
sion of  the  parish ;  where  the  paupers  have 
continued  to  reside  up  to  the  time  when  the 
order  was  made,  and  the  mother  continued 
to  reside  there  until  she  was  sent  to  prison 
where  she  now  is. 

18.  The  paupers  are  removeable  from  the 
lower  division  of  the  parish,  if  their  residence 
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tnd  that  of  tlioir  mother  is  alone  to  be  I 

The  app^Iiuits  contend  that  the  pan-  ' 
CEJdcnce  in  the  middle  diTisJoit  of  Pool 
«  joined  with  their  residence  in  the 
diviaion,  and  that  the;  are  irremove- 
vm  the  latter  place,  becftuse  they  have 
1  for  one  year  or  upwards  in  one  or  ' 
pariahes  forming  puii  of  the  united 
i,  which  it  is  contended  ie  a  "  union  "  I 
1  the  meaning  of  21  &  25  Vict.  c.  55,  j 

The  respondents  contend  that  the 
nmery  and  Pool  United  District  is  not 
-  law  onion  contemplated  by  that  Act,  , 
lat  the  duties  of  the  directors  are  con- 
solely  to  the  internal  management  of 
>ose  and  of  tie  poor  who  may  be  there- 
1  that  the  directors  have  no  common 
mt  their  disposal,  nor  have  they  the 
;  of  raising  any  out  of  which  paupers 
I  snpportccL 

The  respondents  admit  that,  if  the 
ace  in  dlfierent  parishes  which  form 
of  the  united  district  may  bo  joined 
ter,  the  paupers  are  irremoTeable. 
I  question  for  the  opinion  of  the  Court 
rhether  the  paupera  were  ixremoreable 
the  lower  division  of  PooL 

md,  for  the  appellants.  ^  9  &  10 
D,  66,  B.  1,  a  person,  who  had  resided  in 
di  for  five  years  next  before  the  appli- 
I  for  the  warrant  of  removal,  acquired  a 
I  of  irrcmoveability  in  that  parish,  liy 
35  Vict.  c.  55,  B.  1,  the  residence  of  a 
a  for  three  years  and  in  any  part  of  a 
I  enabled  him  to  acquire  a  status  of  irre- 
ibility ;  and  by  28  &  29  Vict,  c.  79,  s.  8, 
ear  is  substituted  for  three  years.  The 
ion  is,  whether  the  residence  of  the 
at  in  the  middle  division  of  Pool  can 


By  9  dc  10  Vict.  o.  CG,  b.  1 :— '■  No  pereon 
ha  removed,  nor  aha)]  any  warrant  be  granted 
a  lemovaJ  of  any  poraon,  from  any  patidh  iii 
k)aeb  person  shall  have  rcstded  fur  five  yean 
Wore  the  application  fbrlhe  warrant.  .  .  ." 
'  M  4  25  Vict.  0.  55,  ■•  1,  after  the  25th  of 
^  1862,  "  The  period  of  tlii<;e  ycara  shall  be 
SM«d  for  that  of  five  years  specified  in  a  1  of 
HTjet  c  66,  and  the  raddence  of  a  person  in 
|Bt<^  a  imioa  sball  have  the  same  effect  in 
■K  to  the  provisions  of  the  said  eection  as  a 
lace  in  any  parisli." 

»«ft  29Vict.e.  79,  B.  8.  Bfter  the  25th  of 
■ii  1366,  the  period  of  one  year  shall  be  snb- 
U  Kk  that  of  three  years  specified  in  s.  1  of 
lUTid.  e.  55.  "^ 

fH  A  25  Vict.  c.  55,  s.  12,  the  words  used  in 
•U  ue  to  be  coniitniod  in  like  manner  as  in 
■  IVn.!,  c.  76.  Uy  B.  109  of  the  latter  Act, 
"l'  tball  be  construed  to  include  any  i 


[■Miahcii  united  for  any  parpose  whatever 
■■»  provisious  of  this  Act ;  or  incorporated 
■S(W3,o.83,  intituled, 'An  Act  for  the 
pBtlief  and  Employment  of  the  Poor:'  or 
■VUEdfoi.tho  rvlicf  or  maintenance  of  the 
■■fcfaoy  local  Act." 


bo  united  with  the  residence  in  the  lower 
division  as  a  residence  within  a  union.  This 
depends  upon  whether  the  incorporated  dis- 
trict, formed  of  these  parishes  and  townshipe 
by  the  local  Act  (6  Geo.  4,  c.  czxiii.),  is  a 
nniou  within  the  meaning  of  s.  I  of  24  &  25 
Vict.  o.  55.  Now,  by  s.  12  of  that  Act,  the 
words  used  in  that  Act  are  to  be  construed  in 
like  manner  as  in  4  &  5  Wm.  i,  c.  76 ;  and 
by  B.  109  of  the  latter  Act,  " '  Union '  shall 
be  construed  to  include  any  number  of 
parishes  united  for  any  purpose  whatever 
under  the  provisionB  of  this  Act ;  or  incor- 
porat«d  under  22  Geo.  3,  o.  83;  or  incor- 
porated for  the  rehof  or  maintenance  of  the 
poor  under  any  local  Act."  This  last  defini- 
tion applies  to  the  present  case,  for  it  can 
hardly  bo  contended  that  these  parishes  and 
townrfiips  are  not  incorporated  for  the  relief 
or  maintenance  of  the  poor.  The  poor  in  the 
house  of  indoBttj  are  in  the  entire  control  of 
the  directors,  although  it  must  be  admitted 
they  are  not  snpptuted  out  of  a  general  fund, 
but  by  each  parish  to  which  they  belong  (ss. 
43  and  47,  pars.  12  and  14).  That  cannot 
make  any  difference :  nor  that  the  poor  out 
of  the  house  are  under  the  care  of  tne  ovor- 
seere  of  the  respective  parishes.  The  whole 
Act  has  for  its  object  "  the  better  relief  and 
employment  of  the  poor"  which  is  its  title, 
08  weU  as  the  title  to  22  Geo.  3,  c.  83.  Lea- 
tham  V.  BolUm  Le  Sands  (6  B.  &  S.  547;  85 
L.  J.(M.C,)62),was  decided  on  the  lai^uage 
of  s.  1*7  of  16  &  17  Vict.  c.  97,  and  has  no 
application  to  the  present  caee. 

Melntyre,  for  the  respondents.  This  is  not 
a  union  within  the  meaning  of  24  &  25  Vict, 
c.  55,  s.  1,  and  4  *  6  Wm  4,  c.  76,  s.  109. 
There  is  no  common  fund  out  of  which  the 
paupers  are  supported ;  each  pariah  or  town- 
ship supports  its  own  paupers.  These 
parishes  are  joined  together  merely  for  the 
purpose  of  maintaining  a  house  of  industry, 
and  there  ie  a  conunon  fund  only  for  the  pur- 
pose of  supporting  the  general  expenses  of 
the  houae.  Section  1  of  24  &  25  Vict  c.  55 
must  be  read  in  conjunction  with  s.  9 ;  and 
it  will  be  seen  that  the  object  of  that  Act 
was  to  make  chargeability  and  removeability 
co-extensive.  The  intention  was,  that  all 
the  paupers  reeiding  in  the  union  should  be 
supported  out  of  a  common  fund,  contributed 
by  the  parishes  forming  the  nnion,  in  propor- 
tion to  the  amonnt  of  rateable  property  in 
each  parish.  It  therefore  made  no  diGTerence 
whether  the  pauper  gained  a  status  of  irre- 
moveabUity  by  residmg  a  whole  year  in  one 
parish,  or  by  uniting  a  lesser  period  of 
residence  in  several  pariahes  of  the  some 
union.  But  where  each  parish  supports  its 
own  paupers  there  would  be  great  nardahip 
in  holding  that  the  same  nUe  applies.  In 
Eeg.  T.  h'oTtlnnith  (Law  Rep,  2  Q.  a  388),  the 
Union  Cbargeability  Act  (28  &  29  Viot.  c.  79) 
was  held  to  apply  only  to  a  union  fumed 
under  4  &  5  Wm.  4,  o.  76,  a.  2&. 
I'vland  was  not  heard  in  t«vV] . 
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CoCKBtmti,  C.J.  I  am  of  opinion  that  the 
pEiiipers  were  iiremoveahle.  The  question 
tarns  on  the  meaninjj  of  the  ■word  "  union  " 
u  used  in  24  ft  25  Vict  c.  5.5.  We  all 
know  that  in  formei  times  groat  biiriiEhip  and 
great  crnelty  were  sometimes  inflicted  on 
panpera  from  their  Iwinf;  torn  awa;  from 
places  in  which  the;  had  long  resided  and  in 
which  there  were  certain  asKocialionB  attach- 
ing them  to  the  neighbourhood,  and  being 
taken  away  to  some  place  of  settlement  which 
they  had  not  x«rhaps  ever  seen ;  for  Ihey  were 
Tory  often  remoTed  to  places  where  they  had 
only  a  settlemtnt  by  parentage.  The  legisla- 
ture proceeded  to  remedy  that,  by  enatting 
that  a  residence  in  a  parish  for  a  certain  tinje 
should  constitnteirremovenbility;  and  that,  if 
pour  persons  became  chai^able  in  a  parish 
where  they  had  long  resided,  they  should  be 
entitled  to  be  left  there  in  peace.  That  Tery 
wise  and  humane  legislatiun  has  been  ex- 
tended and  improved  by  betngmade  applicable 
to  several  parishes  united  in  a  union.  The 
extension  of  that  principle  to  a  najon  ought, 
jierhape,  in  justice,  lo  be  limited  to  a  nnion  in 
which,  as  unions  are  generally  constituted, 
every  pariah  contributes,  not  according  to  the 
number  of  its  poor  chai^eable  on  the  union, 
bat  according  to  the  amount  of  rateable  pro- 
perty in  the  parish ;  and  the  whole  union 
being  treated  as  an  entire  district,  it  matters 
not  whether  paupers  come  from  jMrisli  A.  or 
parish  B.,  as  they  are  rclievable  out  of  the 
comnion  fund.  That  would,  perhaps,  haTe 
been  the  most  satisfactory  fixating  on  wfaloh 
to  put  this  legislation,  but  I  do  not  think  that 
is  what  the  lef^Klature  have  done.  They  luvo, 
in  24  ft  25  Vict.  c.  56,  s.  1,  used  the  term 
"  nnion,"  and  by  s.  12,  the  words  used  in  t  hat 
Act  are  to  be  interoretod  as  in  the  Poor  Law 
Amendment  Act  (4  &  5  Wm.  i,  c.  76),  and  by 
B.  109  of  the  latter  Act  "the  word  'union' 
shall  be  constrned  to  inclnde  any  number  of 
parishes  united  for  any  purpose  whatever 
nuder  the  provisions  of  this  Act,  or  incorpo- 
rated under  the  22  Geo.  3,  o.  S3,  intituled, 
•  An  Act  for  the  bettor  Relief  and  Employment 
of  tho  Poor'(Gilbert'H  Act),  or  incorporated 
for  the  relief  or  maintenance  of  the  poor 
under  any  local  Act."  Therefore  Uiere  are 
three  things  to  which  the  word  "union"  is 
applicable:  a  union  as  constituted  nndir  the 
Poor  Law  Amendment  Act  itself,  or  under 
Gilbert's  Act,  or  an  incorporation  of  several 
parishes  for  tJie  relief  or  maintenance  of  the 
poor  under  any  local  Act  The  reference  to 
Gilbert's  Act  shews  that  "  uniMi "  is  not  con- 
fined to  tho  cases  where  the  whole  of  the 
Sarixhea  of  a  district  are  united  into  a  union 
ir  the  maintenance  of  the  poor,  and  have  a 
common  purse  formed  out  of  the  contribu- 
tione  of  each  parish  according  to  the  amount 
of  rateable  property  in  each;  for  under  that 
Act  each  parieh  contributes  according  to  the 
average  eipenses  of  ita  pauper.  (1)  But  there 


(J}See22aco.3,e.BS,».2i. 


is  another  and  stronger  ground  for  raying 
that  ne  must  consider  this  particular  instance 
as  falling  within  the  third  branch  of  tlie  deG- 
nition  in  the  Poor  Law  Amendment  Act 
Though  I  attach  considerable  importance  to 
the  title  given  to  Gilbert's  Act,  "  An  Act  for 
the  better  Relief  and  Employment  of  the 
Poor,"  which  are  precisely  Uie  terms  used  irf 
the  litlo  of  this  local  Act,  it  is  clear  that 
"  union  "  was  not  intended  to  be  confined  to 
unions  under  Gilbert's  Act,  because  the  iit- 
Itrpretfttion  clause  goes  on  to  say,  "  Any  other 
ccffporation  for  the  relief  or  maintenance  of 
the  poor  under  any  local  Act."  Now  let  ni 
see  with  what  object  this  local  Act  was  passed. 
Its  objects  are  the  same  as  Gilbert's  Act,  wilh 
one  trifling  exception,  viz.,  tliat  althongh  the 
purpose  of  both  statutes  was  to  put  an  end  to 
outnioor  relief  and  bring  pauperism  within 
the  wails  of  the  poor-houses,  yet,  as  regard* 
out-door  relief,  that  is  Left  by  the  local  Act  ii 
the  hands  of  the  parish  officers.  I  think  it 
impossible,  looking  at  the  whole  scope  of  this 
local  Act,  to  say  it  is  other  than  an  Act  ftr 
the  relief  or  maintenance  of  the  poor,  or  an 
Act  for  the  union  of  parishes  to  be  incorporaltd 
for  the  relief  or  maintenance  of  the  poor.  The 
local  Act  alters  the  system  of .  manafn^moit 
under  the  statute  of  Elizabeth,  and  establishei 
a  form  of  government  partly  by  directors  and 

Sartly  by  parish  officers ;  and  the  Tiniled 
istrict  comes  within  the  last  definition  of 
"  union  "  given  in  the  Poor  Law  Amendment 
Act;  and  I  must,  therefore,  hold  th«t  this 
combination  of  town»lupa  and  parishes  is  a 
"  union.''  and  that  these  paupers  were  irre- 
moveable,  and  therefore  that  the  order  of 
remoW  was  bad. 

Hbllor,  J.  The  object  of  this  legtslstioii 
was  to  keep  paupers  from  being  arbitrarily 
removed  from  districts  where  they  have  re- 
sided some  time.  It  is  admitt«d,  that  if  thia 
nnitud  district  were  an  ordinary  union  the 
paupers  would  have  been  irremoyeabla  fc 
the  jwapers*  condition  to  be  made  worse  in 
this  respect  merely  because  the  burthen  of 
their  maintenance  ha])pens  to  be  cast  on  each 
parish  ?  No  donbt,  when  the  burthen  is 
general  on  all  the  parishes  of  a  union  tin 
equity  of  the  enactment  may  be  more  oon^ 
ptele ;  but  when  ttiis  is  not  the  case,  the  ooii' 
dition  of  the  paupers  ought  not  to  be  msda 
worse.  It  is  deHitable  that  there  shoold  be 
uniformity  ;  and  I  am  therefore  of  opinion 
tliat  judgment  on  this  appeal  should  be  given 
for  the  appellants. 

Lush  aiid  HAyas,  JJ.,  concurred. 

Jadgmetil  for  the  apprUantt. 

Attomeys  for  appellants :  Frict,  Btilon,  ^ 
FiUier. 

AttMTieys  fbi  rcepoudents:  Qngory,  Sim*— 
diffa,  it  BatnU. 
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Thi  Qukbn,  on  the  Prosecution  of  William  Cook,  Bespondbnt, 
v.  William  Wood,  Appellant.    [4  Q.  15.  559.] 


Bread,  Sale  of,  otherwise  than  by  weight — Bread 
**■  onmlly  aold  **  as  French  or  Fancy  Bread — 
6  &  7  Wm.  4,  c.  37,  s.  4—3  Geo.  4,  c.  cvi, — 
1*2  Vict 0.28. 

.By  6  ^  7  Wm,  4,  c.  37,  a.  4,  any  baker  or 
idler  of  bread ^  who  shall  tell  or  cause  to  be  sold 
hnnd  in  any  other  manner  than  by  weighty  is 
SMhjtd  to  penalties^  provitled  that  nothing  in  the 
Ati  shall  ejriend  to  jprevent  a  baker  or  seller  of 
hrtad  from  selling  bread  usually  sold  under  t/w 
dnomiMiiion  of  French  or  fancy  bread  without 
frrmusly  weighing  the  same : — 

Held  (by  Lush  and  Ilayes^  JJ, ;  Uannen,  e/., 
diu»aUiug\  that  bread,  which  was  usually  sold 
Sifnuey  breaH  at  tJie  time  of  the  passing  of  the 
J^(1836),  but  was  not  usually  sold  as  fancy 
hrrod  at  tfie  time  of  the  sale,  was  not  within  the 
proviso. 

At  a  petty  session  holden  at  Epsom  on  the 
28th  of  October,  1867,  the  api)ollant  was  con- 
TKted  on  an  information  exhibited  by  the 
rapondent,  the  inspector  of  weights  and 
measures,  for  tiiat  he,  on  the  22nd  of  August, 
being  a  baker,  unlawfully  did  sell  a  certain 
kmf  of  bread  oUierwise  and  in  another  manner 
than  1^  weight,  the  said  loaf  not  being  such 
bread  as  is  usually  sold  under  the  denomina- 
tion of  French  or  fancy  bread  or  rolls,  con- 
tmry  to  6  &  7  Wm.  4.  c.  37,  s.  4.  (1) 

On  appeal  the  quarter  sessions  affirmed  the 
ooDviction,  subject  to  a  case. 

Upon  the  hearing  of  the  appeal  it  was  found 
as  a  &ct  that  a  lot^  of  bread  was  sold  by  the 
affiant  to  Alfred  Cook  otherwise  than  by 
veight,  such  loaf  of  bread  not  lx;ing  such  as  at 
the  time  of  such  sale  was  usually  sold  under 
the  denomination  of  French  or  fancy  bread. 

The  sessions  also  found,  as  a  fact,  that  at 
the  time  of  the  passing  of  6  <&  7  Wm.  4,  c.  87, 
nch  bread  was  usually  sold  under  the  deno- 
aunation  of  fancy  bread. 

It  was  contended  on  behalf  of  the  appellant 
that  the  words  "usually  sold,  Ac,  in  the 
i&  flection  refer  to  the  tune  of  the  passing  of 
the  Act  On  the  part  of  the  respondent  it 
VM  argued  that  those  words  refer  to  the  time 
it  wfaidi  the  bread  is  sold. 

The  question  for  the  opinion  of  the  Court 
VI8,  whether  the  appelUmt's  or  respondent's 
coDstraction  of  Uie  Act  is  the  correct  one. 

^'oT.  28, 1868.  Meaish,  Q.  C,  and  Thompson, 
^  the  respondent. 

^^^^i^fitM,  Q.C,  and  Oppenheim,  for  the  ap- 
pellant 

Tbi  Goubt  intimated  they  would  hear  the 


Q)  Bet  the  Mctum  in  the  judgntent  of  Lush,  J. 


cases  of  Reg,  y.  Kennett  and  Reg.  t.  /Saunders  (2)- 
before  giving  judgment. 

Cur,  adv,  vult, 

June  7.  The  judgment  of  Lush  and 
Hayes,  JJ.  was  deUvered  by 

Lush,  J.  We  understand  the  justices  to 
have  found,  as  a  fact,  that  bread,  which  at 
the  passing  of  the  Act  in  1886  was  of  an  ex- 
ceptional quality  and  known  as  fancy  bread, 
has  now  become  the  common  article  of  con- 
sumption in  the  neighbourhood,  and  the 
question  submitted  to  us  is,  whether  bread  of 
that  description  is  within  the  enacting  part 
of  s.  4  of  6  &  7  Wm.  4,  c.  87,  or  within  the 
proviso.  We  are  of  opinion  that  it  is  within 
the  enactment.  The  section  runs  thus: 
**  From  and  after  the  commencement  of  this 
Act  (1886^  all  bread  sold  beyond  the  limits- 
aforesaid  (3)  sliall  be  sold  by  the  several  bakers  • 
or  sellers  of  bread  respectively  beyond  the  said 
limits  by  weight ;  and  in  case  any  baker  or 
seller  of  bread  beyond  the  limits  aforesaid 
shall  sell  or  cause  to  be  sold  bread  in  any 
other  manner  than  by  weight,  then  and  in 
such  case  every  such  baker  or  seller  of  bread 
shall  for  every  such  offence  forfeit  and  pay 
any  sum  not  exceeding  forty  sliillings,  which 
the  magistrate  or  magistrates,  justice  or 
justices,  before  whom  such  offender  or  offen- 
ders shall  be  convicted,  shall  order  and  direct: 
Provided  always,  that  nothing  in  this  Act 
contained  shall  extend  or  be  construed  to  ex- 
tend to  prevent  or  hinder  any  such  baker  or 
seller  of  bread  from  selling  bread  usually  sold 
under  the  denomination  of  French  or  fancy 
bread  or  rolls  without  previously  weighing 
the  same." 

If  the  Act  had  been  passed  for  a  limited 
period  only,  there  might  nave  been  reason  for 
supposing  that  the  legislature  thought  there 
would  be  no  change  in  the  staple  article 
during  that  period;  and  in  that  case  the 
proviso  might  well  have  been  read  as  if  the 
words  had  been  "  now  usually  sold  under  the 
denomination  of  fancy  bread.**  But  the  Act 
is  a  perpetual  one,  intended  to  regulate  the 
sale  of  bread  for  all  time.  A  similar  Act  had 
been  in  operation  in  London,  and  within  the 
bills  of  mortality  since  1822  (8  Greo.  4,  c.  cvi.), 
and  in  1888  an  Act  was  passed  for  Ireland  in 
terms  precisely  the  same  as  regards  the  present 
question  (1  &  2  Vict.  c.  28).    The  same  con- 


(2)  Poet,  p.  81. 

(3;  The  limits  aforesaid  (e.  2)  are  '*ont  of  the 
city  of  London  and  liberties  thereof,  and  bejond 
the  woekly  bills  of  mortuhty  and  ten  miles  of  tlie 
Boyal  Exchange.*'  The  3  (ieo.  4,  o.  ovi.  s.  4,  is  in 
identical  terms  as  to  ^ale  viiihin  those  limits.  See 
also  1  &  2  Vict  c.  28,  aa  \o\t€iKik!\. 
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straction  must,  of  course,  be  pnt  upon  the 
same  words  in  each  Act,  and  what  is  the 
proper  reading  of  them  now  must  be  the 
xeaoing  a  hundred  years  hence. 

We  cannot  suppose  that  the  legislature 
meant  to  stereotype  a  particular  article,  and 
to  say,  that  because  it  was  then  an  article  of 
luxury  it  should  be  so  regarded  in  all  time, 
no  matter  what  changes  or  improvements  may 
take  place  in  the  common  fooa  of  the  country. 
So  to  hc^d  would  be,  in  the  course  of  time,  to 
neutrahzo  the  Act  instead  of  making  it  one  of 
perpetual  obligation. 

The  object  of  the  l^slature  in  passing  the 
Act  was  to  liberate  the  trade  from  the  reac- 
tions of  the  Assize  Act,  and  leave  the  baker 
at  liberty  to  make  bread  of  any  size  and  shape 
he  pleased,  and  to  charge  his  own  price  for  it ; 
but  in  order  to  protect  the  customer  from 
imposition  it  required  the  baker  to  sell  by 
weight.  He  is  no  longer  at  liberty  to  sell  at 
so  much  per  k)af ;  he  must  sell  at  so  much 
per  pound,  and  the  customer  is  to  be  supplied 
with  so  many  pounds  of  bread,  unless  he 
ehooses  to  have  an  article  of  exceptional 
quality,  something  that  is  not  ordinary  bread ; 
and  if  he  buys  that,  the  baker  is  to  be  at 
liberty  to  sell  it  without  reference  to  its 
weight.  But  unless  it  is  of  an  exceptional 
character,  if  it  is  the  common  article  of  con- 
sumption, the  baker  must  sell  it  as  such.  It 
is  obvious  that  if  what  is  now  ordinary  bread, 
is  to  be  treated  as  exceptional  and  an  article 
of  luxury  because  it  was  so  at  the  date  of  the 
Act,  the  enactment  becomes  a  dead  letter. 

Moreover,  this  construction  of  the  Act 
places  the  customer  at  the  mercy  of  the 
baker.  For  how  can  the  custcnner  know  what 
was  fancy  bread  in  1822  or  1886?  N(»*  does 
it  concern  him  to  know.  By  the  hypothesis, 
he  asks  for  that  which  is  the  staple  bread  of 
the  neighbourhood,  and  he  loses  all  the  benefit 
the  Act  intended  for  him,  if  he  does  not  have 
that  bread  supplied  to  liim  by  weight. 

We  are,  therefore,  of  opinion  that  the  con- 
viction must  be  affirmed. 

Hahnui,  J.  I  am  of  opinion  that  our  judg- 
ment should  be  for  the  appellant,  and  that 
the  conviction  should  be  quashed. 

By  8.  4  of  6  <&  7  Wm.  4,  c.  37,  it  is  enacted 
that  ''from  and  after  the  commencement  of 
that  Act  all  bread  sold  beyond  certain  limits 
out  of  London  shall  be  sold  by  weight,  pro- 
vided that  nothing  in  the  Act  contained  shall 
extend,  or  be  construed  to  extend  to  prevent 
or  hinder  any  baker  or  seller  of  bread  from 
selling  bread  usually  sold  under  the  deno- 
mina^on  of  French  or  fancy  bread  or  rolls 
without  previously  weighing  the  same." 

The  appellant  has  been  convicted  of  selling, 
without  previously  weighing  it,  bread,  whicn 
at  the  tune  of  the  passing  of  the  Act  was 
usually  sold  under  the  denomination  of  fancy 
bread,  but  which  at  the  time  of  the  sale 
had  ceased  to  be  sold  under  that  dencxni- 
nation. 


It  is  not  stated  in  the  case  under  what  de- 
nomination the  bread  in  question  is  now  sold. 
It  may  be  sold  by  some  other  name  which 
indicates  equally  with  fancy  bread  that  it  is 
the  kind  which  the  legislature,  at  the  time  of 
the  passing  of  the  Act,  intended  to,  and  did» 
exempt  from  being  sold  by  weight,  but  because 
in  course  of  years  it  has  changed  its  name, 
and  name  only,  the  magistrate  have  held 
that  it  has  ceased  to  be  exempted. 

I  think  that  this  construction  of  the  Act  is 
erroneous.  In  the  first  place,  the  language 
of  the  proviso,  in  it«  strict  grammatical  con- 
struction, means  which  i$  usually  strid,  i.e.,  at 
the  passing  of  the  Act.  The  proper  mode  of 
expressing  the  sense  which  the  magistrates 
have  put  upon  the  section  would  have  been 
"which  shall  &om  time  to  time  be  usually 
sold."  And,  secondly,  it  seems  to  me  the 
objects  which  the  legislature  must  have  had  in 
view  will  be  obtained  by  ccmstruing  the  words 
of  the  proviso  as  including  bread  usually  sold, 
at  the  time  of  the  passing  of  the  Act  as  fancy 
bread.  The  main  object  of  the  legislature  was 
to  protect  the  general  public  in  the  purchase 
of  household  bread.  This  bread,  whetlier 
baked  in  large  loaves  or  in  batches,  has  a 
smaller  surface  exposed,  from  which  evapora- 
tion and  consequent  loss  of  weight  can  take 
place ;  but  it  was  not  thought  to  be  necessary 
to  protect  in  the  same  way  those  persons  who 
desired  to  have  a  more  costly  bread,  and 
therefc»re  the  baker  was  exempted  from  selling 
by  weight  that  kind  of  loaves  which,  by  being 
baked  apart,  occupy  more  space  in  the  oven, 
and  lose  more  of  their  weight  by  evaporation. 

These  reasons  equally  apply  to  tlie  kind  of 
bread,  which  was  once  sold  under  the  name 
of  fancy  bread,  now  that  its  name,  but  not  its 
character,  is  changed.  It  is  a  more  expensive- 
and  uncertain  article  for  the  baker  to  make. 
Why  should  the  legislature  be  supposed  to 
have  intended  that  on  a  mere  change  of  name 
in  the  article  the  law  as  to  the  baker's  ex- 
emption should  cease,  though  the  reason  for 
it  continued?  There  can  be  no  doubt  that 
the  name  has  changed,  because  the  habits  of 
the  people  have  changed.  So  many  mote 
persons  now  indulge  in  fancy  bread  that  it 
has  lost  that  designation  which  belonged  to  it 
as  an  article  of  luxury ;  but  it  is  very  impro- 
bable that  the  legislature  contemplated  bu(^ 
a  change  of  halnts,  and  intended  that  the 
baker's  liability  shoukl  depend  not,  indeed,  ob 
that  change,  but  on' the  purely  accidents  con- 
sequence following  on  an  alteration  of  the 
name.  Suppose,  in  the  course  of  time  "  rolls'' 
should  a^ase  to  be  so  called,  according  to  the 
contention  of  the  respondent  they  must  then 
be  sold  by  weight.  Another  inconvenient 
result  of  this  construction  would  be  that  the 
operation  of  the  statute  would  vary  both  as  to 
time  and  place.  There  must  be  many  jMurts 
of  England  into  which  the  names  of  French, 
or  fancy  bread  and  rolls  have  not  been  intio- 
duced.  The  argument  for  the  respondent 
leads  to  the  conclusion  that  in  such  places 
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?RDch  bread  and  ToUs^if  sold  at  all,  must  be 
Bokl  bj  weight. 

Ibis  confitmction  also  leaves  the  time,  at 
which  a  baker  may  become  subject  to  a  fine 
for  selling  fiincy  bread  otherwise  than  by 
veigfat,  wholly  uncertain.  He  may.  have  con- 
ducted his  businesB  for  thirty  years  previonsly 
IS  he  did  at  the  passing  of  the  Act,  and  snd- 
denly  find  himself^  bv  reason  of  a  change  of  the 
IsDgnage  only  of  other  bakers  and  their  cus- 
tfloeiSy  liable  to  a  fine  for  continuing  to  sell 


his  bread  as  before.  A  constmction  which 
leads  to  snch  results  appears  to  me  unrea- 
sonable, and  should,  I  think,  bo  rejected. 

Conviction  affirmtd,  (1) 

Attorney  for  appellant :  J.  Michael, 
Attorneys  for  respondent :  Dyne  dt  Harvey. 


(1)  Bee  the  next  cases. 


Th«  Qussn,  on  the  Fbosboution  op  Thomas  Dbew,  Restondknt,  v.  Fanny 
J«k7,  I  Ebnnstt,  Appbllant. 

1869.   I     Ths  Qukkn,  on  thn  Fbosboution  of  Thb  Samb,  Rbspondbnt,  v.  Elizabbtu 

Saundbbs,  Appbllant.    [4  Q.  B.  665.] 


tea,  SiOeof;  otherwise  than  by  Weight--^  &  7 
Wm.  i,  c  37,  B.  4. 

By  6  dfc  7  Wm.  4,  c  37,  «.  4,  any  Inker  or 
tdltr  df  bread,  who  diaiJ  sell  bread  in  any  other 
wiajmer  than  by  weight,  i»  gubjuct  to  penalties, 
jronded  that  nothing  in  the  Act  shall  extend  to 
vteteid  a  baker  or  seller  </  bread  from  selling 
tnad  usually  sold  under  the  denomination  of 
Fnndi  or  fancy  bread  without  having  previously 
fBti^ied  the  same, 

(Man  information  for  contravening  the  above 
tttUim,  it  was  proved  that  a  purchaser  went  into 
c  feier*!  shop  and  asked  for  a  4  lb,  loaf;  a  loaf 
trai  \anded  to  him  by  the  baker,  which  turned 
«rf  nAslantially  deficient  in  weight.  The  pur- 
(hater  did  r.ot  ask  to  have  the  loaf  weighed,  and 
then  was  no  evidence  as  to  wh^her  the  loaf  had 
tttr  heen  weighed  or  not.  The  baker  contended 
ikat  the  lonf  tvas  fancy  bread.  The  justices 
htring  convicted  the  baker : — 

Hdd,  that  the  customer  having  asked  for 
^nad  by  weight,  the  baker  was  hound  to  sell  by 
wigktfWhether  the  bread  was  ordinary  or  fancy 
md;  and  though  he  was  not  bound  to  weigh 
tt  ttf  presence  of  the  customer,  unless  requested 
^  do  90,  he  was  bound  to  weigh  at  some  time  or 
<^i  and  that,  as  the  loaf  was  substantially 
^ffdmt  in  weight,  it  must  be  taken,  as  against 
^  defendant,  that  fie  had  never  weighed  it ; 
<i^tke  conviction  Ufos  therefore  right. 

Thus  were  two  appeals  to  the  Hampshire 
Qmrter  Sessions  agamst  convictions  under 
(  &  7  WuL  4,  c.  37,  s.  4,  for  selling  bread 
otliennBe  than  by  weight;  the  sessions  af- 
^^nned  the  conviction  in  each  case,  subject  to 

Both  the  appellants  are  bakers,  residing  at 
^^ndttm.  It  was  proved,  in  support  of  the 
cnrnt^oii  of  ihe  first  appellant,  that  Henry 
HivkiiM,  a  policeinap,  went  to  her  shop,  and 
»MiMra41b.kNii:  A  loaf  was  handed  to 
|um  aenKi  tlie  coonter  by  the  appellant. 
^oOku  the  p^pellant,  nor  aoy.  other  person 


in  her  shop,  weighed  the  loaf  in  the  presence 
of  Hawkins.  No  request,  express  or  implied, 
was  made  by  him  that  the  loaf  should  bo 
weighed.  The  loaf  was  carried  by  him  to 
the  suiKjrintendent  of  police,  by  whom  it  was 
weighed,  and  found  6  oz.  4  dwts.  deficient  in 
weight. 

It  was  proved,  in  support  of  the  conviction 
of  the  second  appellant,  that  Hawkins  wont 
to  her  shop  and  asked  for  a  2  lb.  loaf.  A  loaf 
was  supplied  to  him  across  the  counter  by 
the  appellant.  Neither  she,  nor  any  one  in 
her  shop,  weighed  the  loaf  in  the  presence  of 
Hawkins.  No  request,  express  or  implied, 
was  made  by  him  that  the  loaf  should  bo 
weighed.  The  loaf  was  carried  by  him  to  tho 
superintendent  of  police,  by  whom  it  was 
weighed,  and  found  to  be  I  oz.  13  dwts.  defi- 
cient in  weight. 

It  was  contended,  on  behalf  of  the  appel- 
lants, that,  in  each  case,  the  loaf  of  bread 
sold  was  of  that  description  which  is  exempted 
from  being  weighed,  under  the  proviso  in 
s.  4  of  6  &  7  Wm.  4,  c.  37,  as  coming  within 
the  denomination  of  "  fancy  bread.*'  It  was 
proved  that  the  loaves  in  question  were  mado 
of  the  same  materials  as  household,  or  batch 
bread,  but  were  made  up  and  baked  sepa- 
rately from  other  loaves,  and  not  in  batches ; 
that  loaves  baked  separately  undergo  a 
greater  diminution  in  weight  than  loaves 
baked  in  batches,  by  reason  of  the  increase 
of  evaporation;  that  they  become  entirely 
crusty,  and  assume  a  different  form  and 
solidity  from  ordinary  batch  bread. 

It  was  further  contended  by  the  appellants, 
that  the  mere  omission  to  weigh  bi^ad  when 
sold  in  the  presence  of  the  purchaser  (no  re- 
quest bavins  been  made  by  him  that  such 
bread  should  be  weighed),  is  not  an  oficnco 
under  the  statute. 

It  was  in  evidence  that  a  loaf  baked  sepa- 
rately was  sometimes  called  a  "  crusty  loaf,*' 
and  sometimes  a  "&Dcy  looi;"  «ixvsi  it  ^sres^ 


82 


THE  LAW  EEP0RT3.-  SESSIONS  CASES,  1869. 


ThB.  QuSEN   V,  KSNNIDTT. 


stated  by  fifteen  witnesses,  some  of  whom 
were  bakers^  and  others,  that  they  had  been 
in  the  habit  of  reepectiyely  selling  and  pur- 
chasing such  loayes  by  the  name  of  "  fancy 
loaves/'  and  that  such  loaves  were  usually 
termed  by  them  "  femcy  loaves."  There  was 
no  evidence  that  this  was  "French  bread." 
It  was  contended  on  behalf  of  the  respondent, 
that  the  terms  "  French  "  and  "  fancy  "  were 
synonymous,  and  that  the  loaves  in  question 
not  being  Frpnch  bread  or  roUs,  the  convic- 
tion was  good  tmder  6  &  7  Wm.  4,  c  37, 
8.  4 

The  questions  for  the  Court  were,  first, 
whether  bread  of  the  description  given  by 
the  evidence  was  included  in  the  proviso  to 
s.  4  of  the  above  statute,  and  consequently 
exempted  from  being  weighed ;  secondly, 
whether  an  omission  to  weigh  bread  in  pre- 
sence of  the  purchaser,  no  request  having 
been  made  by  him  that  the  same  should  he 
weighed  in  his  presence,  renders  the  seller 
liable  to  be  convicted  tmder  the  above 
statute. 

If  the  Court  should  answer  the  first  ques- 
tion in  the  affirmative,  or  the  second  question 
in  the  negative,  the  convictions  were  to  be 
quashed. 

May  1.    Mellish,  Q,C,,  for  the  appellants. 
Jdaule^  Q,C,,  for  the  respondent. 

Cur,  adv,  vult, 

June  7.  After  the  judgment  in  The  Queen 
v.  Wood  (1)  had  been  delivered, 

CooKBUBN,  C.J.  There  were  two  other 
cases.  The  Queen  v.  Kennett,  and  The  Queen  v. 
Saunders,  before  my  Brothers  Mellor  and 
Hayes  and  myself,  which  turned  on  the  same 
statute,  and  in  which  a  similar  question  was 
raised  by  the  justices,  the  parties  having 


(1)  Ante,  p.  79. 


been  convicted  and  the  convictioi 
by  the  sessions.  It  does  not  ap 
necessary  to  go  into  a  distinctioi 
common  or  ordinary  bread  and  fie 
in  these  cases.  The  facts  were  thi 
cases  the  person  applying  to  pure] 
asked  for  bread  by  weight ;  in  one 
4  lb.  loaf,  and  in  the  other  case  for  i 
The  loaves  were  delivered  as  such, 
away  and  afterwards  weighed,  i 
stance  it  turned  out  that  the  loa 
stantially  deficient  in  weight.  "^ 
when  a  customer  asks  for  bread 
that  clearly  is  a  case  in  which,  wl 
baker  chooses  to  give  him  ordinar 
fancy  bread,  the  baker  is  bound 
weight.  Under  the  circumstanc 
cases,  we  by  no  means  say  that  the 
bound  to  weigh  in  the  presence  o 
tomer,  but  he  was  bound  to  weigh 
at  some  time  or  other  l)efore  he  s 
to  sell  it  by  weight  instead  of  by 
mination  of  household  bread",  fanc^ 
any  other  denomination.  We  th] 
fore,  the  baker  being  bound  to  sell 
and  the  loaves  having  turned  out 
cient  in  weight,  we  must  take  it 
had  never  been  weighed :  for  we  a 
pose,  as  against  the  baker,  that  he 
tentionally  pass  oflf  upon  a  custo] 
which  he  knew  to  be  deficient  in  w 
think,  therefore,  the  magistrates 
ranted  in  coming  to  the  conclusioi 
bread  had  never  been  weighed, 
opinion  that,  under  the  circumst 
baker  ought  to  have  sold  by  weig 
has  not  sold  by  weight  the  case  is 
statute,  and  the  conviction  is  right 

Convictions 

Attorneys  for  appellants:  Whitt 
<fe  Floif(l,/"r  HailiSj  1  oitsDiouth. 
Attorney  for  respondent:   JL  J^ 
B.  Woodhaiiif  Hijichtsltr. 


rn 


June  9, 1869.    Ex  parte  Wason.    [4  Q.  B.  573.] 


Vexatious  Indiotmenta  Act  (22  &  23  Vict.  c.  17), 
8.  2 — ^Duty  of  Justice  as  to  taking  Recogni- 
zance of  Prosecutor — Conspiracy  by  Members 
of  Parliament. 

A  magistrate^  %f  he  refuses  to  commit  or  hail 
the  person  charged^  is  bound,  under  22  &  23 
Vict,  e,  17,  s,  2,  to  take  the  recognizance  of  the 
prosecutor^  if  the  information  discloses  any  of 
the  offences  mentioned  in  the  statute ;  hut  he  has 
a  discretion  to  refuse  if  no  indidalie  offence  is 
disclosed. 

Where,  therefore,  the  offence  charged  is  that  of 
conspiracy,  by  three  persons,  two  qf  whom  are 


members  of  the  Ilotise  of  Lords,  to 
House,  and  so  to  prevent  the  due  cot 
tice  and  injure  and  prejudice  a  thirc 
making  statements  in  the  house  whia 
to  be  faUe^  the  magistrate  is  right  i 
to  take  any  proceedings :  as  membe 
House  of  Parliament  are  not  civilly 
ally  liable  for  any  statements  made  it 
nor  for  a  conspiracy  to  make  such  sU 

RiOBY  Wason  moved,  in  person 
calling  on  one  of  the  metropoli 
magistrates  to  shew  cause  why  ne 
take  the  recognizance  of  the  applic 
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rict.  o.  17,  s.  2)  (1),  to  proeecnte  on 
preferred  by  lum  before  the  magis- 
iDBt  Earl  RoBBelt,  Lord  Chelmsford, 
joid  Chiof  Baron,  for  conspiracy. 
ipljcant's  affidavit  Bct  ont  the  infor- 
i  which  the  followinK  are  the  mate- 
n— 1.  Od  the  5th  of  February,  1867, 
'  Earl  Bussell  a  petition  from  myself 
[onse  of  Lords,  which  he  had  pre- 
innnised  to  pr«eent.  Such  petition 
f  charged  the  Lord  Chief  Baron  with 
rben  a  Queen's  Connsel,  told  a  wilful 
berate  falnehood  to  a  committee  of 
se  of  Commons,  sitting  as  a  judicial 
3.  Such  petition  prayed  for  an 
into  the  charges  contained  in  the 
;  and  if  found  true,  that  the  law, 
eclsced  that  it  may  be  lawful  to  re- 
Iges  by  addresses  from  both  Houses 
uncnt,  might  be  put  into  operation. 
Busell,  Lord  Chelmsford,  and  the 
ief  Baron  did  prevent  the  course  of 
md  did  injure  and  prejudice  a  third 
ij  making  etatementii  which  they 
!ie  not  true,  in  order  to  prevent  tbe 
of  my  petition  being  granted;  and 
1  make  such  statemente  after  con- 
together.  6.  1  verily  believe  that 
sell.  Lord  Chelmsford,  and  the  Lord 
iron  did,  between  the  6th  and  13th 
oary,  1B6T,  coDspire,  combine,  con- 
,  ami  agree  togetber  to  prevent  the 
t  justice,  and  to  injure  and  prejudice 
party,  to  wit,  me,  this  deponent  6. 
OBpiracy  to  prevent  the  course  of 
onsisted  of  the  fact  that  Earl  Russell, 
elmeford,  and  the  Lord  Chief  Baron 

0  make  statements  which  they  knew 
;  true,  in  order  to  prevent  the  prayer 
itition  for  inquiry  Dcine  granted.  7. 
nspiracy  to  injure  and  prqudice  a 
irty,  to  wit,  Ac.,  consisted  in  the  fact 
rL  Kussell,  Lord  Chelmsford,  and  the 
lief  Baron  did  agree  to  deceive  the 
f  Lords  by  stating  tliat  the  charge  of 

1  contained  in  my  petition  was  false, 
t  I  was  a  calumniator ;  when  Earl 
IiOTd  Chelmsford,  and  the  Lord  Chiof 


Jt  23  Viet  o.  17,  •-  2 ;— "  Tliat  where 
ge  or  tompUtnl  Bhall  be  (iiade  before  any 
ne  of  her  Hajeety'i  jiuticea  of  the  peace 
person  haii  committed  any  of  tbe  offences 

JcoDHpitacy  being  one]  within  the  juriB- 
■nch   justice,  and  mcb  jiusticjo  jjiull 

commit  or  lo  hail  tbe  peisou  chargeil 
1  oflcnoe  to  be  tried  fnr  the  samei  then,  in 

pnuecator  ahsll  dcdrc  to  prcfrr  an  in- 

tBapertine  (he  said  offence,  it  Hhall  be 
t  the  KBid  justice  and  he  is  hereby  re- 
itakf)  the  RotKsiiance  of  such  prosecutor 
ate  the  said  charge  or  complaint,  and  to 

•odb  leoogniunee,  iiifonnation,  and  de- 
,  if  any,  to  tbe  court  in  whicli  such  in- 

m^  to  be  prefbncd,  in  the  same  manner 
jwnw  would  have  ^ne  in  case  he  hsd 
rillw  penoD  diatged  U>  be  tried  for  inch 


B&ron  well  knew  that  tbe  chai^  of  Msehood 
committed  by  the  Lord  Chief  Baron,  when 
Queen's  Connsel,  yna  perfectly  troe.  S.  I 
desire  to  prefer  an  indictment  ^;ainst  Earl 
Bussell,  Lord  Chelmsford,  and  the  Lord  Chief 
Baron  for  conspiracy ;  and  I  therefi>re  request 
you  [the  magistrate  >  to  take  my  recognizano^ 
in  accordance  with  22  &  23  Vict,  c  17. 

The  magistrate  adjourned  the  case  for  the 
purpose  of  taking  the  applicant's  recogniz- 
ance; but  at  the  adjournment  he  refused  to 
do  so,  on  the  ground  that  no  indictable  offence 
was  disclosed  by  the  information. 

CooEBDBN,  CJ.  I  am  of  opinion  that  s 
rule  ought  not  to  be  granted.     I  entirely 

agree  that,  supposing  the  matter  brought 
bcf  >ru  the  magistrate  had  been  matter  cog- 
nizable by  the  criminal  law,  and  upon  which 
an  indictment  might  have  been  preferred,  the 
magistrate  would  have  had  no  discretion,  but 
would  have  been  bound  to  proceed  se  directed 
by  the  statute :  and  if,  in  such  a  case,  the 
magistrate  bad  refused  to  receive  the  infor- 
mation, it  would  have  been  the  duty  of  this 
Court,  ei  debito  justitiss,  to  grant  a  rule  or  . 
issue  a  mandamns,  commandjug  the  magis- 
trate to  take  the  rccoguizaiicos.  On  the 
other  hand,  I  have  no  doubt  that,  suppoeing 
the  matter  brought  before  the  mog]strat« 
does  not  establish  facts  npon  which  an  in- 
dictment could  be  preferred  and  sustained, 
the  magisteate  has  a  discretion  which,  if 
rightly  exercised,  we  ought  to  uphold;  and 
the  question  is  whether  the  matter  brought 
by  the  present  applicant  before  the  magis- 
traie  was  sutnect-matter  for  an  indictment. 
To  ascertain  this  we  mnst  look  at  the  infor- 
mation laid  before  tbe  magistrate;  and  I 
gather  from  the  affidavit  that  the  information 
was  in  substance  this,— Mr.  Wason  haying 
given  Earl  Russell  a  petition  to  present  to  the 
House  of  Lords,  which  charged  the  liOtd 
Chief  Boron  witli  having  tola  a  wilful  and 
deliberate  falsehood,  and  the  object  of  which 
was  that  the  Lord  Chief  Baron  might  bo 
removed  from  his  office  by  an  address  of  both 
Houses  of  Parliament,  tbe  information  goes 
on  to  charge,  that  Earl  Busastl,LordChdni»- 
ford,  and  tbe  Lord  Chief  Baron  conspired 
together  to  prevent  the  course  of  justice  by 
agreeing  to  make  statements  which  they 
kucw  to  be  untrue.  The  information  then 
charges  that  Earl  Russell,  Lord  Chelmsford, 
and  ihe  Lord  Chief  Baron  agreed  to  deceive 
the  House  of  Lords  by  stating  that  the  cha^o 
of  falsehood  brought  against  the  Lord  Chief 
Baron  was  unfounded  and  false,  whereas  they 
knew  it  to  be  true.  Now,  inasmuch  as  these 
statements  wore  alleged  to  have  been  for  the 
purpose  of  preventing  the  prayer  of  the  peti- 
tion, and  the  statements  could  not  have  had 
that  effect  unless  made  in  the  Honae  of  Lord^ 
it  seems  to  me  that  the  ^ux  and  legitimate 
inferenoe  is  tbat  tbe  allied  conspiracy  was 
to  make,  and  that  the  statements  were  mada. 
in  the  House  of  linda.    I.  U)iDk,\! 
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that  the  magistrate,  looking  at  this  and  the 
rest  of  the  information,  was  warranted  in 
coming  to  the  conclusion,  that  Mr.  Wason 
charg^  and  proposed-  to  make  the  substance 
of  the  indictment,  that  these  three  persons 
did  conspire  to  deceiye  the  House  of  Lords 
by  statements  made  in  the  House  of  Lords 
for  the  purpose  of  frustrating  the  petition. 
Such  a  charge  could  not  be  maintained  in  a 
court  of  law.  It  is  clear  that  statements 
made  by  members  of  either  House  of  Parlia- 
ment in  their  places  in  the  House,  though 
they  might  be  imtrue  to  their  knowledge, 
could  not  be  made  the  foundation  of  civil  or 
criminal  proceedings,  howeyer  imurious  they 
might  be  to  the  interest  of  a  third  person. 
And  a  conspiracy  to  make  such  statements 
would  not  make  the  persons  guilty  of  it 
amenable  to  the  criminal  law.  The  magis- 
trate therefore  came  to  a  right  conclusion, 
when,  after  reconsidering  his  first  determina- 
tion, he  decided  that  he  was  not  bound  to 
take  Mr.  Wason's  recognizances  to  prosecute 
the  charge,  inasmuch  as  he  had  not  brought 
before  the  magistrate  facts  disclosing  an  in- 
dictable offence. 

Blagkbttbn,  J.  I  am  enturely  of  the  same 
opinion.  I  fidly  agree  that  when  a  charge 
or  complaint  of  one  of  the  offences  named  in 
the  statute  has  been  brought  before  a  magis- 
trate, he  has  no  discretion  but  to  commit  or 
bail  the  person  charged,  or  take  the  recog- 
nizance of  the  prosecutor;  and  therefore  if 
such  a  charge  has  been  brought  before  a 
magistrate  and  he  has  refused  to  take  either 
liltemative,  we  should  be  bound  to  interfere 
and  compel  him  to  do  so.  The  magistrate, 
in  the  present  case,  appears  at  first  to  have 
thought  he  ought  to  receiye  the  information. 


but  on  reflection  he  came  to  the  ccmcIusiQn 
that  there  was  no  charge  disclosed  of  any 
indictable  offence,  and  he  refused  to  do  any* 
thing;  and  I  agree  that  he  did  right  to 
refuse.  I  perfectly  agree  with  my  Lord  as 
to  what  the  substance  of  the  information  is; 
and  when  the  House  is  sitting  and  state- 
ments are  made  in  either  House  of  Parlia* 
ment,  the  member  making  them  is  not  amezi- 
able  to  the  criminal  law.  It  is  quite  dear 
that  no  indictment  will  lie  for  making  them, 
nor  for  a  conspiracy  or  agreement  to  main 
them,  eyen  though  the  statements  be  fiedse  to 
the  knowledge  of  the  persons  making  them. 
I  entirely  concur  in  thinking  that  the  infor- 
mation did  only  charge  an  agreement  to 
make  statements  in  the  House  of  LordB, 
and  therefore  did  not  charge  any  indictable 
offence. 

Lush,  J.  I  am  also  of  the  same  opinion. 
The  only  question  ia  whether  the  information 
contained  a  charge  of  an  indictable  offence. 
If  it  did,  the  magistrate  ought  to  haye  bound 
oyer  Mr.  Wason  to  prosecute ;  if  it  did  not, 
the  magistrate  was  right  in  refusing.  I  quite 
agree  with  what  has  been  said  as  to  what  the 
information  amounts  to.  I  cannot  doubt 
that  it  charges  a  conspiracy  to  deceiye  the 
House  of  Lords,  and  so  frustrate  the  applicfr* 
tion,  by  means  of  making  false  statements  in 
the  House.  I  am  clearly  of  opinion  that  vb 
ought  not  to  allow  it  to  be  doubted  for  a 
moment  that  the  motiyes  or  intentions  of 
members  of  either  House  cannot  be  inquired 
into  by  criminal  proceedings  with  respect  t^ 
anything  they  may  do  or  say  in  tiie  House. 


Hates,  J.,  concurred. 


Bute  rrftaed. 


June  12, 1869.    The  Queen  v.  Lord  Newbobough  and  Othebs.    [4  Q.  B.  585.] 


Special  Constables — Appointment  and  Payment 
of  Special  Constables — Fonn  of  Order  on 
Treasurer— 1  &  2  Wm.  4,  c.  41,  ss.  1  &  13— 
Certiorari — Practice. 

J5y  «.  1  (/  1  <fe  2  Wm,  4,  c.  41,  justices  are 
empowered  to  appoint  special  constables  in  the 
manner  therein  provided. 

By  8,  13  justices  are  empowered  to  order  *'  at 
a  special  session  to  he  held  for  that  purpose  " 
allouxinces  to  such  special  constables  for  tlieir 
trouble,  &C. ;  such  order  to  he  made  on  the 
treasurer  of  the  county. 

Special  constables  were  appointed  hy  justices 

for  the  county  of  C,  hut  their  appointment  urns 

not  made  in  the  manner  pointed  out  hy  the  Act, 

They  acted,  and  an  order  on  the  county  treasurer 

was  made  for  payment  for  their  trouhU,  &c,,  hy 

Juslices  then  sitting  for  the  purpose  </  auditing 


tlie  accounts  of  the  expenses  of  special  constahlet 
after  the  husittess  of  an  ordinaig  petty  session 
hud  heen  concluded.  No  notice  for  the  holding 
of  any  special  session  had  heen  given. 

The  order  was  general  in  form,  being  a  men 
direction  to  pay,  and  it  did  not  recite  any  (fUs 
facts  which  gave  the  justices  jurisdiction  to  mah 
it.  The  treasurer  paid  the  amount,  and  Ua 
paymerit  wjls  afterwards  allowed  at  quarter 
sessions : — 

Held,  that  although  the  appointment  qf  the 
special  constables  vkis  not  regular,  and  assumini/ 
that  the  order  for  their  payment  was  arigwaUg 
invalid  because  not  made  at  a  special  sesti(» 
held  for  tliC  purpose,  yet  the  Court,  in  the  wtf 
cise  of  its  discretion,  would  not  grant  a  eertto- 
rari  to  bnng  up  the  order,  as  the  prooeedingt 
were  conhpletely  Jinished  and  no  benefit  cotm 
arise  from  re^opening  them^ 
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Thb  Quebn  V,  Nbwbobouoh. 


\ai  the  BessioH  at  uihich  the  order 

18  not  ^a  special  tessum  held  for 

wUkin  8. 13  o/l  <£  2  Wm, 4,  c.  41, 

order  was,  there/ore,  originally 

at  the  order  was  sufficient  inform. 

ling  on  Lord  Newborongh,  and 
(tioes  for  the  county  of  Caraarvon. 
e  why  a  writ'  of  certiorari  shoala 
remove  into  this  Court  an  order 
hands,  whereby  the  treasurer  of 
•f  CamarYon  was  ordered  to  pay 
95^.  Is.. 3(2.,  being  the  amount  of 
ranees  to,  and  expenses  incurred 
',  special  constables, 
iber,  1868,  a  number  of  special 
ere  appointed  in  the  county  of 
jy  justices  of  the  county,  in  ap- 
of  expected  disturbances  at  the 
ry  elections  which  were  then 
e  place.  Before  the  special  con- 
appointed,  oath  was  niade  before 
;  tumult  and  riot  might  be  rea- 
'ehended,  but  the  constables  were 
3d  by  precept  in  writing  under 
'  the  justices,  as  requirea  by  s.  1 
1.  4,  c.  41. 

il  constables  subsequently  acted, 
»th  of  December,  1868,  the  defen- 
were  justices  of  the  county  of 
and  always  act  in  and  for  the 
r  chief  petty  sessional  diyision  of 
held  an  ordinary  petty  session  at 
and  after  the  business  of  such 
1  had  been  concluded,  they  sat 
ose  of  auditing  the  accounts  for 
3  of  special  constables  who  had 
out  to  serye  within  that  division, 
ing  they  made  an  order  for  the 
95/.  Ix,  3d.  on  account  of  allow- 
l  expenses  incurred  in  respect  of, 
{tables.  The  order  was  signed 
3e  defendants.  No  notice  liad 
for  the  holding  of  any  special 
he  purpose  of  making  such  allow- 

r  was  headed  "  County  and  Bo- 
jtion  Bills,  1868."  It  was  simply 
as,  conmiencing,  '*  To  Merioneth- 
ibulary,  16  men,  15/.  17«.  lid." 
ting  in  the  whole  to  95/.  Is.  3d., 
Ir^sed  "  To  the  treasurer  of  the 
ly  the  above  95/.  U.  3d." 
mt  of  this  order  was  subsequently 
3  treasurer,  and  the  allowances 
buted  amongst  the  i)ersons  en- 

h  of  January,  1869,  this  payment 
.  by  the  court  of  quarter  sessions 
ints  of  the  treasurer,  although  two 
then  objected  to  such  idlowance 
ited  the  Court  to  disallow  the 

mds  upon  which  the  rule  was 
16:  tmit  the  special  constables 
en  pfoperly  afypointed  under  b.  1 


of  1  &  2  Wm.  4,  c.  41  (1);  that  the  order  had 
not  been  made  at  "  a  special  session  held  for 
that  purpose "  under  s.  18  of  1  &  2  Wm.  4, 
c.  41  (2) ;  that  the  order  was  bad  in  form,  for 
not  stating  the  &cts  which  gave  the  justices 
jurisdiction  to  make  it. 

Maule,  Q.C,and  McTntyre,  shewed  cause.  (8) 
A  disturbance  was  apprehended  in  Carnarvon, 
and  the  justices,  in  the  exercise  of  their  dis- 
cretion, appointed  special  constables.  The 
Court  will  not  now  mquire  whether  the  pro* 
visions  of  the  statute  have  been  observed 
with  perfect  accuracy.  The  order  for  the 
payment  of  the  special  constables  was  duly 
made  at  a  "  special  session  held  for  that  pur- 
pose," because  when  the  order  was  made  the 
justices  had  concluded  the  business  of  the 
petty  session,  and  were  then  sitting  for  the 
special  purpose  of  auditing  the  accounts. 
This  was,  therefore,  a  special  session  held  for 
the  purpose  of  making  these  allowances.  Beg, 
V.  Hamilton  (Law  Bep.  3  Q.  B.  718)  shews 
that  an  order  of  this  sort  for  the  expenses  of 
special  constables  may  be  rightly  made  at  a 
special  session  of  the  justices  usually  acting 
in  the  petty  sessional  division  and  need  not 
be  made  at  a  special  session  of  the  whole  body 
of  justices  for  the  county.  The  form  of  tho 
order  is  correct,  because  it  is  not  a  judgment 
between  parties  in  a  contentious  procc^ng, 
but  is  a  mere  direction  to  the  treasurer  to 
pay  a  sum  of  money.  No  particular  form  is 
required  for  this  purpose.  Even  if  there 
have  been  some  irregularities  in  the  pro- 
ceedings, the  Court  will   not  now  reopen 


(1)  1  &  2  Wm.  4,  0.  41,  8.  1,  enacts,  "  where  it 
shall  be  made  to  appear  to  any  two  or  more 
jiisticcs  .  . .  upon  the  oath  of  any  credible  witness 
that  any  tumult,  riot,  or  felony  has  taken  place,  or 
may  be  reasonably  apprehendr-d  in  any  parish, 
township,  or  place  .  .  .  and  such  justices  shall  be 
of  opinion  that  the  ordinary  ofQcers  .  .  .  are  not 
sufficient  for  the  preserration  of  the  peace,  &c.,  in 
any  such  parish,  &o.  .  .  .  such  justices  .  .  .  are 
hereby  authorized  to  nominate  and  appoint  by  pre- 
cept in  writing  under  their  hands  so  many  as  they 
shall  think  fit  of  the  householders  ...  to  act  as 
special  constables,**  &c,  &c. 

(2)  S.  13;— "The  justices  of  the  poooe  acting 
for  the  division  or  limits  within  which  any  such 
special  constables  shall  have  been  called  out  to 
serve  at  a  special  session  to  be  held  for  that  pur^ 
pose  .  .  .  are  hereby  empowered  to  order  .  .  . 
such  reasonable  allowances  for  their  trouble,  loss 
of  time,  and  expenses,  to  be  paid  to  such  special 
constables  ...  as  to  the  justices  shall  seem  pro- 
per, and  the  said  justices  .  .  .  may  also  order  thq 
payment  of  such  expenses  as  may  have  been  in- 
curred in  providing  staves  or  other  necessary 
articles  for  such  special  constables,  and  tiio  said 
justices  so  ordering,  if  justices  for  any  county,  &c. 
.  .  .  shall  make  every  order  for  the  payment  of 
such  allowances  and  expenses  upon  the  treasurer 
of  such  countv  .  .  •  who  is  hereby  required  to  pay 
the  same,  and  the  said  treasurer  shall  be  allowed 
all  such  payments  in  his  accounts.'* 

(3)  In  the  Bail  Court,  before  haish  and Hayea^JJ« 
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tbem.  The  maxim  quod  fieri  non  debnit 
factam  valet  applies  to  this  case.  The  special 
constables  were  appointed,  and  have  acted. 
An  order  for  their  payment  was  made  which 
the  treasurer  obeyed,  and  his  accounts  have 
been  allowed  at  the  quarter  sessions,  and  he 
is  discharged  from  all  liability  by  s.  9  of 
12  Geo.  %  c.  29.  (1) 

Poland,  in  support  of  the  rule.  The  whole 
of  the  proceedings  in  this  case  have  been 
illegal  fh)m  beginning  to  end.  As  there  is  a 
mode  of  appointing  special  constables  pointed 
out  by  B.  1  of  1  &  2  Wm.  4,  c.  41,  that  mode 
of  appointment  must  be  followed.  If  it  is 
not  followed,  no  special  constables  are  ap- 
pointed, and  there  are  no  persons  for  whom 
the  justices  have  jurisdiction  to  order  pay- 
ment Even  if  special  constables  are  properly 
appointed,  the  order  for  payment  must  be 
inade  "at  a  special  session  neld  for  that  pur- 
pose." The  order  in  this  case  was  not  made 
in  such  a  session,  as  the  session  was  held 
without  notice. 

fLuBH,  J.  We  think  it  is  clear  that  the 
oraer  was  not  made  "at  a  special  session 
held  for  that  purpose."] 

Then  the  order  is  void,  and  there  is  really 
no  order  at  all  The  order  is  also  bad  in 
form,  as  it  should  state  those  facts  which 
alone  can  give  jurisdiction  to  make  the  order. 
It  should  state  that  the  justices  who  made  it 
were  sitting  at  a  special  session  as  required 
by  the  Act;  that  95Z.  Is.  8(/.  was  a  reasonable 
allowance;  that  the  constables  had  been  pro- 
perly appointed,  &c.,  &o.  All  these  mcts 
should  appear  on  the  face  of  the  order.  The 
order  bemg  void,  both  on  account  of  its  not 
being  made  at  a  special  session  and  on  ac* 
count  of  its  form,  the  treasurer  ought  not  to 
have  paid  it,  and  its  allowance  at  quarter 
sessions  can  have  no  effect. 

LiTBH,  J.  I  think  it  would  be  a  bad  pre- 
cedent, and  we  should  be  doing  a  mischicTous 
act  if  we  made  this  rule  absolute.  The  first 
question  is,  as  to  the  validity  of  the  appoint- 
ment of  the  special  constables.  I  am  far  from 
agreeing  with  the  argument  that  if  the  ap- 
pointment was  bad  me  whole  of  the  subse- 
quent proceedings  are  void ;  I  am  not  prepared 
to  say  that  after  these  constables  had  acted 
they  would  be  liable  to  be  sued  as  if  they  had 
received  no  appointment  at  all.  Even  if  the 
provisions  of  the  statute  (1  <&  2  Wm.  4,  c.  41) 


(1)  12  Geo.  2,  0.  29,  s.  9,  enacts  that  the  dis- 
charges of  justices  at  their  general  or  qnarter  ses- 
sions to  treasurers  ^  shaU  be  deemed  and  allowed 
as  good  and  sufficient  releases,  acquittances,  or 
discharges  in  any  court  of  law  or  equity  to  all 
intents  and  purposes  whatsoeyer.** 


were  not  followed,  it  is  clear  that  the  : 
trates  were  informed  upon  oath  that  t 
and  riot  might  be  reasonably  appreh* 
On  this  information  they  acted,  wheth 
constables  were  appointed  by  writing  < 
and  we  are  not  inclined  to  do  any  act 
may  imperil  the  position  of  the  constal 

The  second  question  is,  whether  the 
is  good  in  point  of  fprm.  It  is  not  nee 
to  express  an  opinion  upon  this  point, 
see  no  objection  to  its  form.  It  is  not 
sary  that  the  form  of  an  order  like  this  i 
be  the  same  as  in  a  contentious  proce 
where  there  is  a  judgment  between  tw 
ties.  This  is  a  mere  direction  to  the 
surer ;  the  form  is  general,  but  I  thinl 
it  is  a  sufficient  direction  to  the  treasu 
pay. 

It  appears  that  the  order  was  not  m 
a  special  session,  and  I  tliink  that  the 
is  on  that  account  invalid.  Mr.  Poland 
titled  to  any  benefit  that  may  be  derive* 
this  expression  of  opinion.  If  any  qn 
arose  as  to  the  validity  of  the  order,  I  fi 
hold  it  to  be  invalid,  as  not  having  been 
at  a  special  session.  The  reason  for  th 
vision  requiring  such  orders  to  be  mad 
special  session,  is  obvious,  viz.  to  give 
to  all  the  justices  of  the  division  thai 
may  have  an  opportunity  of  attending 
the  order  is  made.  If  the  order  had  no 
acted  on,  a  different  question  might 
arisen.  But  it  was  acted  on.  It  was 
in  December,  and  the  money  was  pai 
mediately  and  distributed  amongst  th« 
stables  who  had  been  employed.  The  ac 
was  allowed  at  quarter  sessions  in  Jai 
As  the  account  has  been  allowed,  the 
surer  is  justified  by  the  terms  of  the  si 
(12  Geo.  2,  c.  29,  s.  9).  He  might  have 
liable  if  the  account  had  not  been  all 
and  the  order  did  not  appear  to  have 
properly  made.  As  it  is,  however,  the  i 
ance  of  the  account  discharges  the  tree 
absolutely  by  12  Gteo.  2,  and  no  questio 
arise  about  this  now. 

It  is  in  the  discretion  of  the  Court  to 
or  to  refuse  a  certiorari,  and  it  is  not  a  n 
of  right.  As  the  order  has  been  acted  o 
money  paid,  and  the  account  allowed 
think  we  ought  not  to  do  anything  to  re 
these  proceedings.  If  Mr.  Poland's  argi 
is  right,  and  the  whole  proceedings  are 
we  do  not  affect  the  matter  by  our  decij 

Hayes,  J.,  concurred  on  the  same  gro 

Rule  di&chan 

Attorney  for  applicant :  E,  Byrne. 
Attorneys  for  aefendants :  Bloxam,  E\ 
<fc  Bloxam,for  W,  J,  Poole,  Carnarvon, 
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June  16, 1869.    Gbawbhay  v.  Mobgan  and  Others.    [4  Q.  B.  581.] 


Foor-mte — ^Kon-iateabilitj  of  Iron  Mines— 43  Eliz. 

c.  2,  8.  1. 

Trcn  mines  are  not  rateable  to  the  poor-rate 
wader  43  Eliz.  c.  2,  s.  1,  coal  mines  being  the 
mdff  mines  mentioned  in  the  statute. 

AcnoH  against  the  defendants,  the  over- 
aeets  of  the  township  of  East  Dean,  for  having 
aeaed  the  {plaintiff's  goods  as  a  distress  for  a 
poof-xate. 

k  case  was  stated  withont  pleadings. 

The  plaintiff  was  the  occupier,  and  entitled 

io  the  beneficial  eigoyment  of  the  gales  of 

foiain  mines  of  iron  ore  in  the  forest  of  Dean, 

MGOEding  to  the  custom  there.    He  had  been 

nted  to  the  poor-rate  in  respect  of  these 

omei;  and  the  question  raised  was  whether 

iron  Bines  were  rateable  to  the  poor-rate 

jodtt  43  Eliz.  c.  2,  which  enables  overseers 

,  loiaiK  fonds  for  the  support  of  the  poor  by 

■  tile  taxation  of  "  every  occupier  of  lands, 

kmses,  tithes,  coal  mines,  or  ^eable  under- 

[    Judgment  in  the  Queen's  Bench  was  taken 
fnfonnft  for  the  plaintiffl 
Onezror, 

E.  James,  for  the  defendants,  cited  Reg.  v. 


Todd  (12  A  &  E.  816),  and  relied  on  Jone^  v. 
Mpts^  DiKks  (35  L.  J.  (M.C.)  1 ;  11  H.  L.  C. 
443)  as  having  been  supposed  to  have  decided 
that  every  tenement  was  rateable. 

AfanuUg,  Q.C,  for  the  plaintiff,  was  not 
heard. 

The  Coubt  (Kelly,  C.B.,  CJhannell  and 
Cleasby,  BB.,  Byles,  M.  Smith,  and  Brett,  JJ.) 
pointed  out  that  Jones  y.  Mersey  Docks  (35  L.  J. 
(M.C.)  1 ;  11 H.  L.  C.  443)  was  only  a  decision 
as  to  what  was  a  beneficial  occupation  so  as 
to  make  the  occupier  rateable,  not  as  to 
what  subject-matters  were  rateable ;  and  they 
"  thought  it  wiser"  [in  the  language  of  Tin- 
dal,  C.J.,  in  Crease  v.  tyawle  (2  Q.  B.  at  p.  886)] 
"  to  abide  by  the  construction  which  numerous 
decisions  have  given  to  the  words  of  the  sta- 
tute, and  which  has  been  for  a  long  time  acted 
upon ;"  and  they  therefore  held  the  occupier 
of  an  iron  mine  not  to  be  rateable,  coal  mines 
alone  being  mentioned  in  the  statute. 

Judgment  affirmed. 

Attorneys  for  plaintiff :  Jones  A  Stirling, 
Attorneys  for  defendants :  Hogerson  <fc  Ford, 


July  3, 1869.    Fabbeb,  Appbllant;  Close,  Respondent.    [4  Q.  B.  602.] 


f^indly  Sodety-^Enfoicing  Boles— Trade  Union, 
Illegality  of— 18  &  19  Vict.  c.  63,  bs.  9,  24,  44. 

Information  under  ss,  24  and  44  o/*  18  cEr  19 
J*dL  c  63,  against  an  officer  of  a  friendly  society 
^  Bradford,  charging  him  with  having  mis- 
appropriated 40/.  ojf  the  money  of  the  society. 

Most  of  the  rules  of  the  society  were  legit  i- 
^ate  rules  of  a  friendly  society ;  but  rule  18, 
*L  6,  was :  "  Any  officer  being  discharged  from 
^sployment  for  holding  office,  if  he  sign  the 
^mnt  book  each  day,  shall  be  paid  at  the  rate 
Y  wages  he  was  receiving  when  discharged, 
fueh  remuneration  to  continue  till  he  receive 
fmploymeut,"  Sect.  7  :  "  Any  free  or  non-free 
^inttnber  or  members  leaving  his  or  their  employ^ 
^ent  under  circumstances  satisfactory  to  the 
^ninch  or  executive  council,  shall  be  entitled  to 
'he  sum  of  15s,  per  week."  Sect,  9:  ^*  Any 
Tiemher  refusing  work  from  private  objections, 
unless  he  can  t^eio  sufficient  reason  to  a  com- 
nitt^  of  a  majority  of  the  members  at  the  next 
mmeh  meeting,  shall  be  suspended  from  dona" 
ion  until  after  he  has  been  employed.**  Bute  25, 
I.  2 :  **  In  the  event  qf  an  application  to  the 
j-ecutive  committee  from  other  trades  for  assist- 
ncf,  the  general  society  shall  obtain  information 


resjjpcting  the  same,  and  on  the  executive  com- 
mittee being  satisfied  as  to  the  gmiuineness  of 
the  case,  shall  grant  such  assistance  as  the  state 
of  the  funds  tvairants,  or  the  case  may,  in  their 
opinio?i,  deserve.**  Bule  31,8. 1:  "  There  shall 
be  an  equalization  every  twelve  months  (ending 
with  the  last  meeting  night  in  December)  of  thtt 
portion  of  the  funds  of  the  society  which  has  not 
been  personally  invested,  such  equalization  to  }>e 
in  proportion  to  the  number  of  members  in  each 
branch**  It  was  stated  in  evidence  by  one  of 
the  members  :  "  In  case  of  sickness  12«.  per  week 
is  allowed ;  when  drawn  out  of  shop,  or  turned 
off  for  being  member  of  society,  full  wages  or 
15s.  is  allowed.  In  case  of  long  strike  at  a 
purticulnr  place,  and  funds  exhausted,  the  mem- 
bers would  7iot  contribute,  except  annu<dly  to  an 
equalization  fund.  We  have  monthly  reports. 
Strikes  are  reported-.  Members  of  our  society 
would  not  he  allowed  to  go  to  places  where  there 
are  strikes  if  we  am  prevent  them.  We  would 
give  a  mernber  21.  or  3/.  to  send  him  someiohere 
else.  If  he  vwre  out  of  work  at  Bradford, 
rather  tJian  a  man  should  go  to  Keighley  (if  a 
strike  v/as  ow),  tve  would  grant  money  to  send 
him  a  thousand  miles  another  way.  We  can 
pay  this  moriey  at  our  discretion.     We  would 
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tenii  men  to  Halifax  or  Lecdt,  pay  (krir  rail- 
teay  fare*,  and  keep  them  on,  ^  it  ihould  be  a 
ea$e  tatU/aclory  to  the  braneh.  The  execulive 
council  can  give  money  to  ttrika  on  any  trade. 
Any  lentible  man  can  tee  from  our  monthly 
rtport  tohere  there  are  itrikea,  and  where  to 
avoid.  If  lam  on  $trike,  or  vx  draw  men  out, 
and  monty  it  paid  to  me  or  them  by  the  tacitly, 
all  lueh  paj/menti  are  trade privHegeM,andjiuli- 
Jied  by  the  rules.  Our  toeiely  hat  nothing  to  do 
inith  ordering  vxtrk  to  be  done  by  the  piece" 

The  juetieel  ditmiaed  the  infonnation,  on  the 
ground  that  the  ruUt  of  the  toeicty,  at  ihcwn  by 
the  evidence,  were  illegal  and  in  rettraint  if 
trade,  and  that  the  tociely  vxu  not  loUhin 
18*19  Vkt.cea.i.H:— 

HeJd,  hy  CoelAum,  CJ.,  and  Mdlor,  J.,  that 
ike  evidence  Aewed  thai  the  rutet,  in  pra<iiee, 
are  applied  lo  at  to  render  the  fund*  of  the 
tociety  available  for  the  purpose  <f  tupporting 
ttri/cei,  by  allowing  tumt  qf  money  to  workiTien 
wanting  employ,  in  order  to  prevent  them  from 
tetking  work  in  dittriett  where  men  are  on 
ttrike,  and  also  by  giving  ataiitance  to  other 
branch  atioeiationt  in  whote  dittriett  etriket  are 
going  on;  thai  thete  purpote*  are  not  of  a 
friendly  toeiety,  but  of  a  trade  union,  and  tuch 
at  are  illegal  at  being  in  rettraint  of  trade, 
according  to  Hornby  w.  Close  (Law  Rep,  2  Q.B,  j 
163)  ;  and  Ouii  the  juiticet  viere  right. 

By  Bannen  and  Hayet,  JJ.,  (Aa(  itriket  are 
not  neeettarily  illegal;  and  that  there  wot  no- 
thing in  Me  evidence  to  thew  that  the  funds  iff 
the  toeiety  had  ever  been  applied  to  the  tupport 
of  illegal  ttriket ;  that  no  obligations  in  restraint   , 
^  Irade  were  impoted  by  the  rules,  and  that  tlie 
toeiety  was  not  thewn  to  be  ettablithed  for  an   , 
illegal  purpoie ;  and  thai  the  decision  of  the   ^ 
j'uttica  ivat  wrong, 

da  stated  b;  jasticeB  nnder  20  &  31  Vict, 
0.43. 

An  information  was  laid  by  the  appellant 
against  tho  respondent,  that,  on  the  28th  of 
January,  1867,  at  Bradford,  the  respondent, 
then  being  an  officer  of  a  friendly  society,  to 
vit,  the  secretary  of  the  Amalgamated  Socie^ 
of  Carpenters  and  Joiners,  dia  then  and  thero 
have  in  his  possession  the  sum  of  40/.  belong- 
ing to  the  society,  and  hath  wilfully  misap-  ! 
proprifttod  lie  same,  contrary,  &c. 

The  justices,  though  they  were  moat  de-  , 
cidedly  of  opinion  that  the  case,  as  laid  in  the  . 
information  against  the  respondent,  was  fully  I 
proved,  and  that  tbere  wae  no  doubt  about 
the  giult  of  the  respondent,  dismissed  the  I 
charge)  on  the  ground  that  the  rules  of  the  ' 
society,  as  shewn  by  the  evidence  adduced  I 
before  them,  were  in  restraint  of  trade.  | 

The  respondent  contended  that  the  society 
was  not  a  society  within  a  44  of  18  &  19  Vict. 
c.  63  (1),  and,  further,  that  it  was  a  society 


establiahed  for  poiposes  which  art 
being  against  pnblio  poUcy  in  real 
trade ;  that  the  society  was  an .  orga 
for,  or  tending  to,  the  encouraging  an 
taining  of  struea. 

In  support  of  his  argoments  and  o\ 
the  respondent's  attorney  called  atte 
the  following  mles: — 

"  Itnle  18,  s.  6.  Any  officer  beingdis 
from  employment  for  holding  office,  il 
tbe  vacant  book  each  day,  he  shall  be 
the  rate  of  wages  he  was  receiving  w 
charged,  such  remuneration  to  conti 
he  receive  employment," 

"  Sect.  7.  Any  free  or  non-free  me 
members,  leaving  his  or  their  emp 
under  circumstances  satis&ctor;  to  tni 
or  execntive  oooncil,  shall  be  entitles 
sum  of  15*.  per  week." 

"  Sect.  9.  Any  member  refusing  w( 
^vate  objections,  nnle%  he  can  she 
cient  reason  to  a  committee  of  a  ma 
the  members  at  the  next  branch  meetii 
be  suspended  from  donation  nntil  i 
has  been  employed." 

"  Rule  25,  a  2.  In  the  event  of  an . 
tion  to  the  E.  C.  [Executive  Oonunittt 
other  trades  for  assistance,  the  G.  S.  [ 
Society]  shall  obtain  iuformalion  ret 
the  same,  and  on  the  E.  C.  being  sati 
to  tho  genuineness  of  the  case  shall  grt 
assistance  as  the  stat^  of  the  funds  it 
or  the  case  may  in  their  opinion  desei 

"  Rule  31,  s.  1.  There  shall  be  an  e 
tion  every  twelve  raoatha  (ending  w 
last  meeting  night  in  December)  of  that 
of  the  funds  of  the  society  wliich  has  i 
personally  invested,  snch  equalizatio 
in  proportion  to  the  number  of  men 
each  branch."  (2) 

The  justices  subjoined  the  eviden< 


(1)  18  &  19Tict  a  63,  a  9,  make*  it  lawful  for 
any  number  of  penonB  to  establiah  a  friendly 
lociety  for  lattinfc  voluntuy  rafaeeriptknii  of  the 
''  I.  For  inming  a  «atn  to  be  paid  on 


the  birth  of  a  member's  child,  or  on  the  d- 
member,  or  for  Ihe  funiinil  eipenscB  of  Ihi 
child  of  a  member.  2,  For  the  roliuf  or  i 
Bnoe  of  membure,  their  linabBiida,  wives,  i 
btotljers  or  slBters.  nupliewE  ur  nieces,  in 
gitknesB,  or  widowhood."  .  . .  provided  the 
the  society  be  fertitled  by  the  regietrar. 

By  a.  2t.  It  any  officer  or  member 
money  of  exich  goclLty  Id  his  po&ae»aion  sh 
oppiy  tlie  same,  jurisdiction  ie  given  to  two 
to  hoar  the  complaiut,  as  undw  II  AISV: 
and  Bi^udicnte  upon  it. 

8.  44.  "  In  the  caae  of  any  friendly  so 
tablished  for  any  of  the  purposes  mentione 
01  for  any  purpose  which  is  not  illegal 
writleu  or  printed  rntes,  whose  rules  have 
cerlifled  by  tho  registrar,  provided  a  copy 
rules  shall  have  be«a  depositud  with  the  re 
every  dispute  between  any  member  and  a 
Ac.,  of  Bucb  society  slioll  be  da^ded  as  in 
mentioned,  a[id  also  b.  24  shall  be  appli 
such  uocertiSed  aocietica. 

S2]  Aoapyof  the  rules  was  attached  to  1 
,  they  wore  all  (with  the  exception  of 
out  in  the  case],  admittedly,  legitimate  n 
friendly  sooie^.  See  the  judgment  of  Ha 
p(X!t,p  90.    . 
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-a,  treacnrer  of  tbe  Hiciet;,  in  cnmi- 
mied  :  I  bsve  bona  nearly  four  jeua 
te  KNiietj.  .  .  .  Tlieie  baa  not  beeQ 
I  dutricL  Theie  baTB  been  itiikod 
:1a,  wbme  bmda  privilegos  are.  Vv 
Bj  to  ottier  dktricta  for  benaiolent 
■tioiu  of  trade.  We  haye  not  Kent 
■ha  had  left  Work  for  too  low  WDgBB. 
uoDej  to  other  societict. 
I.  We  do  not  impose  aii7  reatric- 
of  laboar,  or  price  of  labour. 
SBB  Btuted :  I  wn  a  membai  of  tbe 

led.  I  wan  {inddent  in  Jantiar;, 
beeo  vice-president  before.    I  Lave 

aincetbelStbof  Jiil7,lKG5.  I  had 
abcr  of  a  curpeoter'a  societj  before 
i  have  not  diacuratd  prioea  or  hoora 
b09o  meetings,  Dor  at  anj'  special 
at  mj  own  price  on  mj  own  labour. 
;n  DO  nociety'a  price-  Them  are 
f  in  the  town  ;  aome  hare  noialiet  of 

fixed.  That  ia  an  ariHngemeat  be- 
and  men.    If  mu8tem  or  men  do  not 

oa'  Haaodatiuiu.  Suppoaa  maiitera' 
nmred  by  aa;  tuoatar  offondiog,  tlio 

diami  nnay  froia  tliat  shop,  aod 
ciety.  In  case  of  aickneaa  lit.  per 
id.  When  drawn  out  of  shop  or 
Miing  member  of  aodet;  full  wagra 
''d.    Iti  case  tweu^  men  drairn  out 

back,  the  aooiety  would  take  no 
reapond  with  branch  aaaociatioDa  in 
[n  case  of  a  strike  at  DeTonport  we 
■aider  the  propriety  of  whether  we 

not  if  the  bmncb  committee,  with 
'.  the  executive  committee,  luul  ap- 
intion  being  aent.  In  caae  of  long 
id  fnud*  c5iauBt«<l,  wo  should  nut 

E  annually  to  an  equalization  ftind. 
r  anbjeota  which  affect  our  own 
h.     I  do  not  bnow  what  mooey  hus 

of  our  society  to  any  other  society. 
ibiy  reports.  Siribta  are  reported. 
r  HDcieiy  wuald  not  b«  allowed  to  go 
1  there  are  stribee  if  we  can  prevent 
il'l  give  a  meiaber  2t.  or  SI.  to  at^nd  i 
1  elae,  i.c,  if  he  were  out  of  work  at  I 
sr  thhn  a  man  stionld  go  loKciglilev 

on)  we  W'>ald  grant  money  In  e<ml 
Miaaud  miiea  anuther  way.  We  can 
-  at  our  own  discretion.  We  would 
[alifux  or  Lei-ds,  pay  their  milnniy 
>  them  on,  if  it  should  bo  a  case 

the  branch.  I  do  nut  know  unr 
word  about  money  being  given  to 
)  have  given  to  extciitive  couiicil 
WD  or  three  jcsra.  The  eioculive 
a  appeula  if  ihoy  come  fiom  otlier 
J  send  a  remittancu  to  btanch  cor- 
tiona.  They  have  also  coniudoroit 
her  trades,   it  may  be  to  as<tiBt  luoii 


J  report  where  there 
void.  In  the  quarterly  report  trade 
ntnUoned.  Wilaon'a  men  lost  toola 
Igtit  Uiam  new  toola.  If  I  am  out 
r«  dmw  men  out,  and  money  ia 


passed  to  me  or  them  by  the  aociot^,  all  auch  p»y- 
ments  are  trade  privilegea,  and  jusliQed  b;  th« 
'  rulea  of  the  society. 

Our  society  has  nothing  to  do  with  ordering 
work  to  be  done  bypiece. 

RoH^xamined.  we  have  members  working  at 
all  prices,  from  12.  1<.  n  week  to  2Ti.  or  2S).  The 
society  did  agitate  about  the  Dumber  of  honrs. 
Any  member  may  work  aa  lie  liken.  The  reporti 
are  fumialied  by  the  executive  council.  I  have 
been  diamiMed  for  being  a  member  of  tliis  society. 
I  Rot  work  the  day  after.  I  am  an  employer  now. 
I  nave  been  so  for  fire  montlis.  Nothing  has 
been  done  under  tbeae  rales,  in  my  opinion,  in 
restniint  of  trade,  or  1  would  not  remain  a  mem- 

In  the  report  of  I86C,  !tOJ.  is  staled  to  be  given  to 
the  Bhoffield  flle-cutlera  who  were  locked  out. 

Tho  question  for  the  opinion  of  tbe  Court 
was,  whether  the  determination  of  the  justices, 
upon  the  &cts  and  grounds  stated  in  the  case 
or  contained  in  tbe  evidence  annexed,  was  oc 
was  not  erroneous  in  point  of  law. 

Jan  16.  Quaiii,  Q.C.,  for  tbe  appellant, 
contended  that  tbe  rules  were  not  illegal,  and 
tliat  the  society  was  a  friendly  society  within 
18  &  19  Vict  0.  63,  and  that  tho  decision  of 
the  justices  was  eironeous. 

The  respondent  did  not  appear. 

Car,  adv.  vuU. 


CocKBtJRK.  C.J.  The  only  question  in  this 
case  is  whether  a  certain  society,  called  "The 
Amalgamated  Society  of  Carpenters  and 
Joinore,"  is  essentially  a  friendly  society, 
properly  so  called,  so  as  to  be  withm  tbe  pro- 
tection of  18  &  19  Vict  c.  63,  ss.  24  and  44, 
or  whether,  thoiigli  established  as  a  friendly 
society,  it  does  not  so  far  partake  of  the  clut- 
ractcr  of  a  trades  union  as  to  fall  within  tlie 
principle  of  tho  decision  of  this  Court  in 
JJomhi/  V.  Close  (Law  Rep.  2  Q.  B.  153). 

The  qtieslion  turns  on  tbe  constrnotion  to 
be  pat  on  certain  of  tlie  mlea  of  tho  society, 
■viz.  rule  IS,  ss.  6,  7,  and  9,  rule  25,  s.  2,  and 
rule  31,  a,  1;  more  especially  on  s.  7  of  rule  18. 
The  latter  section  is  in  these  terms:  "Any 
free  or  non-free  member  or  members,  leav- 
ing his  or  their  employment  under  circnm' 
stances  satisfactory  to  the  branch  or  executive 
ooancil,  shall  be  entitled  to  the  sum  of  15i^ 
per  wi«k." 

It  WHS  urged  upon  uH,  on  the  ar(cimiont, 
that  the  rales  in  question,  including  rule  18, 
B,  7,  admitted  of  a  perfectly  innocent  con- 
struction, and  were  capable  of  being  applied 
to  purposes  only  which  were  within  the  scope 
of  the  object  ot  a  friendly  society;  and  that, 
as  the  society  professed  lo  bo  a  friendly 
society,  and  was  established  as  such,  the  rules 
ought  to  receive  such  a  construction  as  would 
make  tliem  consiBtent  with  that  ohoiacteE. 
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We  Bhotild  be  disposed  to  concur  in  this 
view,  if  there  were  nothing  to  show  that  the 
rales  in  question  had  not,  in  their  practical 
application  by  the  society,  been  made  sub- 
servient to  the  purposes  of  a  trades  union 
instead  of  being  confined  to  those  of  a  friendly 
society.  But  on  referring  to  the  fiEU^ts  as  es- 
tabli^ed  by  the  evidence,  more  especially 
that  of  the  witness  G^rge  Farrer,  who  had 
filled  the  offices  of  president  and  vice-presi- 
dent of  the  society,  and  who  is  the  appellant 
in  this  case,  we  clearly  see,— agreeing  herein 
with  the  view  taken  by  the  justices, — that  the 
rules  in  question  are,  in  practice,  so  construed 
and  applied  as  to  render  the  funds  of  the 
society  available  for  the  purpose  of  supporting 
strikes,  by  allowing  sums  of  money  to  work- 
men wanting  employ,  in  order  to  prevent  them 
from  seeking  work  in  districts  where  men  are 
on  strike,  and  also  by  giving  assistance  to 
other  branch  associations  in  whose  districts 
strikes  are  going  on.  Such  is  the  general 
effect  of  tiie  evidence  of  the  witness  Farrer. 
I  would  particularly  refer  to  the  following 
passage,  "  Strikes  are  reported.  Members  of 
our  society  would  not  be  allowed  to  go  to 
places  where  there  are  strikes  if  we  can  pre- 
vent them.  We  would  give  a  member  2/.  or 
SL  to  send  him  somewhere  else,  i.e.  if  he  were 
out  of  work  at  Bradford ;  rather  than  a  man 
should  go  to  Eeighley  (if  a  strike  was  on), 
we  would  grant  money  to  send  him  away  a 
thousand  miles  another  way.  We  can  pay 
this  money  at  our  discretion.  We  could  send 
men  to  Halifax  or  Leeds,  pay  their  railway 
fares,  and  keep  them  on,  if  it  ^ould  be  a  case 
satisfactory  to  the  branch." 

Now  these  are,  clearly  as  it  seems  to  me, 
purposes,  not  of  a  friendly  society,  but  of  a 
trades  imlon,  and  such  as  would  be  illegal  as 
being  in  restraint  of  trade,  so  that  the  case 
would  clearly  fall  within  the  decision  in 
B<yrnby  v.  Close  (Law  Rep.  2  Q.  B.  153),  if  the 
illegal  purpose  had  been  explicitly  avowed  in 
the  rules. 

It  is  true  that  in  the  present  case  the  rules 
are  ambiguous ;  but' I  think  we  are  bound  to 
look  not  only  to  the  rules  themselves,  but  also 
to  the  conduct  and  operations  of  the  society ; 
and  that  we  must  treat  the  society,  not  ac- 
cording to  what  it  professes  to  be,  but  accord- 
ing to  what  it  practically  is.  Otherwise,  a 
society  by  framing  its  rules  ambiguously,  so 
as  to  be  capable  of  being  applied  to  carry 
out  the  purposes  of  a  friendly  society  or  those 
of  a  trades  union,  might,  while  carrying  on 
its  operations  as  a  trades  union,  evade  the  law, 
and  obtain  the  advantages  secured  by  statute 
to  a  friendly  society  and  which  would  be  re- 
fused to  it,  if  its  true  character  were  avowed. 
Such  a  result  sufficiently  shews  that  it  is  to 
the  actual  working  of  the  society,  and  not  to 
its  ostensible  character,  that  we  must  look. 
And  in  this  case  I  am  satisfied  that  the  society, 
though  in  the  main  a  friendly  society,  is,  with 
reference  to  some  of  its  objects,  practically  a 
trades  union. 


I  am  therefore  of  opinion  that  the  case 
comes  within  the  principle  of  the  decision  in 
Tlornf^  V.  Close  (Law  Rep.  2  Q.  B.  153).    Wo 
are  not  called  upon  to  consider  the  principle 
on  which  that  decision  proceeded;  namely, 
that  a  society,  one  of  the  purposes  of  whidi 
is  the  support  of  members  when  on  strike,  is 
illegal  vfdthin  the  meaning  of  s.  44  of  18  dk  19 
Vict  c  63,  as  being  in  restraint  of  trade; 
and  that,  consequently,  the  society  is  not  en- 
titled to  the  advantages  secured  to  a  friendly 
society  by  that  Act,  but  in  case  of  any  misap- 
propriation of  its  funds  must  be  left  to  & 
ordinary  legal  remedies.    Nor  is  it  necessuy 
to  discuss  the  policy  of  the  law  which  holdi 
contracts  which  are  in  restraint  of  trade  to  bo 
illegal,  or  to  pronounce  any  opinion  on  the 
expediency  of  affording  to  trades  unions  the  • 
full  protection  which  the  statute  in  questioa^: 
affoitls  to  friendly  societies.    Trades  unicnii' 
have  of  late  found  many  able  defenders,  but 
none  more  so  than  an  illustrious  foreigner,  ] 
who,  in  a  treatise  of  singular  ability,  hM  ] 
placed  in  the  clearest  light  the  entire  system 
and  working  of  the  trades  unions  of  thiB 
country.  (1)    It  must  not,  however,  be  fo^ 
gotten  that  while  some  strikes  may  be  pe^ 
fectly  justifiable  to  enforce  honest  and  jut 
demands,  others  may  be  resorted  to  in  order 
to  extort  unreasonable  exactions  or  enforos 
tyrannical  rules,  and  that  the  only  corrective 
against  such  attempts  is  to  be  found  in  ths 
freedom  of  the  labour  market,  which  it  is  the 
purpose  of  those  combinations  to  prevent   It 
is,  however,  for  the  legislature  to  deal  w^ 
any  proposed  alteration  of  the  law.    We  ha?a 
only  to  deal  with  the  case  before  us  according 
to  previous  decisions.    In  the  case  of  Horvif 
V.  Close  (Law  Kep.  2  Q.  B.  153\  we  had  bo 
alternative, — even  had  we  been  disposed  to  do 
otherwise, — than  to  follow  the  <iecision  in  tbo 
case  of  Hilton  v.  Ecker&ley  (6  E.  <&  B.  66;  25 
L.  J.  (Q.  B.)  199),  which,  being  the  decision  of 
a  court  of  error,  was  binding  upon  us.    The 
present  case,  when  the  purposes  of  the  society 
are  gathered  from  the  other  evidence  in  thl 
case,  in  addition  to  the  rules,  appears  to  me  J 
to  come  strictly  within  the  rule  in  Homhy  T. 
Close  (Law  Rep.  2  Q.  B.  153).  and  I  feel  there- 
fore bound  to  hold  that  the  decision  of  the 
magistrates  in  refusing  to  convict  was  rig^ 
and  ought  to  be  affirmed. 

I  have  to  add  that  my  Brother  Mellor  agrees 
in  this  judgment. 

Hannen,  J.  I  regret  that  I  am  unable  to 
concur  in  the  judgment  of  my  Lord  and  my 
Brother  Mellor.  I  am,  therefore,  obliged  to 
state  the  reasons  which  lead  me  to  a  different 
conclusion. 

This  was  a  proceeding  under  s.  24  of  18  & 
19  Vict.  c.  63,  against  the  secretary  of  a 


(1)  "The  Trades  Unions  of  England"  by  M.Le 
Gomte  de  Paris ;  the  original,  Paris,  1869 ;  tmoslft- 
tion  by  N.  J.  S^or,  London :  Smith,  Elder,  &  Co., 
1869. 
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tciet;  cklled  tha  Amalgamated 
Sftrpenters  and  JoinerB,  for  wilfully 
ubBg  40'.  belonging  to  the  sooiet  j. 
B  faave  found  that  the  guilt  of  the 
was  fillip  proved;  bat  thev  dis- 

complamt,  on  the  gionnd  th&t 

was  not  entitled  to  the  remedy 
7  the  Act,  becanse  they  were  of 
1,%  the  roles  of  the  society  shewed 
oarpoee.  Sy  a.  44  of  the  statnte 
I,  that  in  the  case  of  any  friendly 
iUished  for  any  of  the  pnrpoeea 
in  8.  9,  or  for  any  purpose  which 
^,  B.  'Jl,  which  enactH  a  panieh- 
ue  of  Grand  or  imposition  by  an 
1  be  applicable. 

no  doaht  that  the  society  in  qnes- 
tablished  for  some  of  the  ptirpas«s 

in  H.  9;  for  example,  first,  for 
earn  of  money  to  be  paid  for  the 
lenses  of  a  member  or  his  wife; 
>r  the  relief  or  roainteoance  of  a 
I  sickaes&  The  only  quaKtion, 
B,  whether  the  society  was  also 

for  some  other  and  ille^l  pur- 

prefiice  to  the  printed  rules  of  the 
I  forth  in  forcible  language,  the 
t  which  there  is  nothing  in  the 
wires  to  impeach,  the  purposes  for 

society  was  fbrioed;  and  all  of 
lt  from  being  illegal,  appeared  to 
lost  praiseworthy  character, 
mble  to  the  rules  is  as  follows : — 
lis  Bociety  shall  be  called  The 
ted  Society  of  Oarpentera  and 
econd.  Tlie  object  of  tbis  society  is 
ids  for  the  mntnal  support  of  ita 
1  case  of  sickneffi,  accident,  super- 

fbr  the  burial  of  members  and 
;  emigration ;  loss  of  tools  by  fire, 
left ;  and  for  assistance  to  members 
k;  also  for  granting  aseiatance  in 
[treme  distress  not  otherwise  pro- 
by  the  rules,  for  which  purpose 

and  benevolent  funds  shall  be 
Third.  It  shall  be  divided  into 
each  branch  to  appoint  its  own 
d  conduct  its  own  buKincsa,  ^a 
a  the  following  rules."  The  rules 
ow  fill  fifty-nine  clone ly-prin ted 
moll  type.  It  is  sufficieut  to  say 
lat  there  is  not  one  which,  upon 
f  it,  is  not  necessary  or  conducive 
te  objects  of  a  friendly  society.  (1) 
t  said  that  the  rules,  though  appo- 
cted  to  the  attainment  of  proper 
apable  of  being  applied  to  illegal 
sd  that  the  evidence  shews  that 

so  apphed.  Undoubtedly,  if  the 
lea  are  not  the  real  rules  of  the 
,  and  if  the  society,  under  the 
'  being  a  benevolent  institution,  is 
lemOiin  whole  or  in  part,  designed 


ly  of  the  rales,  to.,  WM  attached  to  the 


for  the  encouragement  and  support  of  illegal 
strikes,  the  society  must  bo  deemed  to  be 
established  for  an  il!i^»l  purpose ;  but  I  can 
see  no  ground  for  suppomng  that  the  rules 
were  not  honestly  fronied  fur  the  purpose  ot 
carrying  out  the  excellent  objects  specified  in 
the  preamble ;  and  although  they  are,  like 
the  laws  of  every  institution,  however  good, 
capable  of  being  perve^ed  to  evil  ends,  I  can 
find  in  the  evidence  nothing  to  prove  that  the 
members  of  the  society  have,  as  a  body,  sanc- 
tioned the  abuse  ot  the  rules  for  illegal  pur- 
poses; hut,  farther,  I  am  of  opinion  that  the 
acts  relied  on  by  the  juaticos  aa  illegal  are 
not  Ro. 

The  juaticea  have  found  that  the  society 
was  formed  for  an  illegal  purpose,  on  the 
ground  that  the  rules  were,  as  shewn  by  the 
evidence,  in  restraint  of  trade ;  and  they 
have  pointed  out  certain  rules  which  they 
consider  open  to  this  objection. 

It  is  necessary  to  examine  thcM)  in  detail. 
The  flrat  is  rule  18,  a.  0 :  "  Any  officer  Ixang 
discharged  from  employment  for  holding 
office,  if  be  sign  the  vacant  l>ook  each  day, 
he  shall  be  paid  at  the  rate  of  the  wages  he 
was  receiving  when  discharged,  such  remune- 
ration to  continue  until  ho  receive  employ- 
ment," There  arc  some  eight  or  nine  dif- 
ferent officers,  and  the  memlicrs  ore  liable  to 
fines  if,  when  elected,  they  refuse  to  accept 
office.  The  duties  of  some  of  the  officers  are 
onerous,  and  must  occaaionftlly  occupy  much 
of  their  time,  particularly  the  secretaries  and 
the  six  stewards,  who  arc  required  to  visit 
the  aick  twice  in  each  week.  It  may  well  be, 
therefore,  t^at  an  officer  may  be  dismissed 
from  his  employment  by  reason  of  the  fulfil- 
ment of  the  duties  of  the  society  interfering 
with  the  due  discharge  of  hia  duty  to  his 
employer;  or  it  may  be  known  from  expe- 
rience that  some  masters  disapprove  of  all 
combinations  amongxt  the  men,  and,  treating 
them  all  as  hostile  to  their  intcreat,  refuae  to 
employ  an  officer  of  any  of  thum.  In  either  of 
these  cases  it  ia  only  just  tliat  the  society 
should  indemnify  its  officers  against  loss  saa- 
toined  in  ita  service.  There  is  nothing  in  the 
evidence  in  any  way  relating  to  the  operation 
of  this  rule. 

The  next  regulations  to  which  attention 
is  directed  are  seotiona  7  and  9  of  nile  18: 
"Any  free  or  non-free  member  or  members, 
leaving  his  or  their  employment  under  cir~ 
cmnstancea  satisfactory  to  the  branch  or  the 
executive  council,  shall  be  entitled  to  tho 
sum  of  15>.  per  week."  Those  regulations 
are  absolutely  necessary  for  the  proper  admi- 
nistration of  tho  society's  funds;  without 
them  a  member  might  claim  relief  when  oat 
of  work  from  idleness  or  sickness  indnccd  by 
intemperance,  or  other  misconduct  But  it 
appears  from  the  evidence  of  Farror,  a  mem- 
bor  of  the  society,  though  an  employer,  that 
the  branches  make  donations  to  members 
who  are  out  on  strike,  "  if  it  should  be  a  case 
satiB&ctory  to  the  brajich."    It  VAB,ho«eT«i;,_ 
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stated  by  all  the  witnesses  that  no  coercion  is 
used,  and  that  the  society  would  take  no  steps 
against  men  going  back  to  work.  The  wit- 
ness Farrer  added :  "  Nothing  has  been  done 
under  these  rules,  in  my  opinion,  in  restraint 
of  trade,  or  I  would  not  remain  a  member 
of  it." 

Now,  unless  we  are  to  hold  that  every 
strike  is  of  necessity  illegal,  there  is  nothing 
in  this  evidence  to  shew  that  the  funds  of  the 
society  have  ever  been  applied  to  the  support 
of  illegal  strikes. 

I  am,  however,  of  opinion  that  strikes  are 
not  necessarily  illegal.  A  strike  is  properly 
defined  as  "  a  simultaneous  cessation  of  work 
on  the  part  of  the  workmen,"  and  its  legality 
or  illegality  must  depend  on  the  means  by 
which  it  is  enforced,  and  on  its  objects.  It 
may  be  criminal,  as  if  it  be  part  of  a  combina- 
tion for  the  purpose  of  injuring  or  molesting 
either  masters  or  men ;  or  it  may  be  simply 
illegal,  as  if  it  be  the  result  of  an  agreement 
depriving  those  engaged  in  it  of  their  liberty 
of  action,  similar  to  that  by  which  the  em- 
ployers bound  themselves  in  the  case  of 
jJiltoyi  V.  Ecktrdey  (6  E.  &  B.  47,  66 ;  24  L.  J. 
(Q.B.)  353 ;  25  L.  J.  (Q.B.)  199^ ;  or  it  may  bo 
perfectly  innocent,  as  if  it  be  tue  result  of  the 
voluntary  combination  of  the  men  for  the 
purpose  only  of  benefiting  themselves  by 
raising  their  wages,  or  for  the  purpose  of 
compelb'ng  the  fulfilment  of  an  engagement 
entered  into  betAveen  employers  and  employed, 
or  any  other  lawful  purpose. 

On  this  point  I  would  refer  to  the  recent 
Memorandum  of  Sir  W.  Erie  on  the  law  re- 
lating to  trades  unions,  a  work  which  it  would 
be  unbecoming  in  me  to  praise,  but  which 
appears  to  me  to  contain  a  complete  exposi- 
tion of  the  principle  of  law  applicable  to  this 
subject.  (1)  That  learned  writer  says,  at  p. 
23 :  "  As  to  combination,  each  person  has  a 
right  to  choose  whether  he  will  labour  or  not, 
and  also  to  choose  the  terms  on  which  he  will 
consent  to  labour,  if  labour  be  his  choice.  The 
power  of  choice  in  respect  of  labour  and  terms, 
which  one  person  may  exercise  and  declare 
singly,  many  after  consultation  may  exercise 
jointly,  and  they  may  make  a  simult^aneous  de- 
claration of  their  choice,  and  may  lawfully  act 
thereon  for  the  immediate  purpose  of  obtain- 
ing the  required  terms;  but  they  cannot 
create  any  mutual  obligation  having  the  legal 
effect  of  binding  each  other  not  to  work  or 
not  to  employ  unless  upon  terms  allowed  by 
the  combination."  The  foregoing  passage 
clearly  defines  the  dividing  line  between  what  is 
legal  and  what  is  illegal ;  and  the  evidence  in 
this  case  shews  only  that  the  society  permits 
its  members  to  draw  upon  the  funds  to  which 
they  have  contributed,  in  the  event  of  their 
being  out  of  work,  for  some  purpose,  not 


(1^  "The  Law  relating  to  Trade  Unions,  by 
Sir  William  Erie,  formerly  Chief  Justice  of  the 
Coma*ou  Pleas."     London  :  Macmillan  &  Co., 


shewn  to  be  illegal,  and  which  the 
considers  meritorious ;  while  there  is 
absence  from  the  rules  and  practice 
society  of  anything  tending  to  imp 
obligation  or  coercion  on  its  members 

AjQother  passage  in  the  evidence 
may  be  relied  on  in  support  of  the 
of  the  justices,  is  that  in  which  it  i 
that  in  the  event  of  there  being  a  i 
which  the  branch  approve,  at  a  pe 
place,  a  meml)er  will  be  paid  2f.  or  ol. 
him  somewhere  else.  This  appears  i 
be  legal,  on  the  same  ground  that  t 
ment  of  the  weekly  allowance  to  mem 
of  work,  by  reason  of  a  strike,  is  legal 
assuming  that  the  strike  itself  is  not 
The  object  of  sending  a  member  to  a 
place  is  that  ho  may  get  work  then 
than  that  he  should  go  to  the  plac 
the  strike  is  in  operation,  and  that  tli 
of  the  society  may  be  so  relieved 
burden  of  supporting  a  member  whil 
work.  The  tendency  of  this  undoul 
to  support  and  maintain  the  strike  for 
time,  and  so  to  increase  the  chance  of 
obtaining  the  object  of  the  strike.  T 
alleged,  is  in  restraint  of  trade :  that  ] 
turbs  ^e  course  and  postpones  the 
competition  amongst  the  men,  which, 
itself,  might  sooner  compel  them  to  r 
work ;  and  this  it  is  contended  is  coi 
public  policy.  I  think  that  our  judgme: 
not  to  be  based  on  this  line  of  argumeni 
expression  that  a  thing  is  contrary  *'  t 
policy  "  I  understand  that  it  is  mean 
is  opposed  to  the  welfare  of  the  comn 
large.  I  can  see  that  the  maintenance  o 
may  be  against  the  interest  of  emplo; 
cause  they  may  be  thereby  forced  to 
their  own  expense,  a  larger  share  of  ] 
other  advantage  to  the  employed ;  bu 
no  means  of  judicially  determining  t 
is  contrary  to  the  interest  of  the  whc 
munity;  and  I  think  that  in  decidi 
it  is,  and  therefore,  that  any  act 
its  furtherance  is  illegal,  we  should  b 
our  judgment,  not  on  recognized  leg 
ciples,  but  on  the  opinion  of  one  of  i 
tending  schools  of  political  economist; 

The  cases  which  were  referred  to 
ment  do  not  appear  to  me  to  appl; 
present  case.  In  Hilton  v.  Eckerdy 
B.  47;  24  L.  J.  (Q.B.)  353;  in  error 
B.  66,  25  L.  J.  (Q.B.)  199\  it  was  h 
employers  could  not  legally  bind  th< 
to  carry  on  business  as  a  majority 
body  should  direct.  In  Hornby  v.  Clt 
Kep.  2  Q.  B.  153),  on  the  other  han( 
held  that  the  men  could  not  legally  bir 
selves  not  to  seek  work  at  a  shop  where 
connected  with  the  trade  had  arisen,  < 
encourage  or  to  instruct  a  labourer  • 
to  the  rules  of  the  society,  or  not  to  i 
influence  to  procure  employment  fo] 
member ;  and  that  a  society  whose  rx 
designed  to  enforce  such  engageme 
established  for  an  illegal  purpose. 
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case  no  obligations  in  rostraint  r>f 
impoeed  by  the  rales ;  and  for  the 
\Kve  given  I  think  that  there  is  no 
iiat  the  rules  are  applied  in  re- 
trade.  I  am,  therefore,  of  opinion 
lociety  is  not  shewn  to  be  estab- 
an  illegal  purpose,  and  that  the 
the  justices  was  erroneous. 

r.  I  am  of  opinion  that  the  deci- 
»  justices  in  dismissing  the  charge 
)  respondent  was  erroneous. 
36tion  in  the  case  is  whether  "  The 
.ted  Society  of  Carpenters  and 
t  Bradford  in  Yorkshire  is  entitled 
14  of  the  Friendly  Societies  Act, 
Vict  c.  63,  to  proceed  summarily 
lion  21  of  the  Act  against  the  re- 

who  was  the  late  secretary,  for 
ly  appropriating  40/.  of  their  money. 

question  depends  on  the  point 
is  or  is  not  a  society  established  for 
mrpose. 

xs  were  thoroughly  satisfied  of  the 
b's  guilt,  but  they  determined  on 

the  charge  and  giving  him  entire 
as  far  as  they  were  concerned, 
ley  considered  that  some  of  the 
e  society  were  in  restraint  of  trade, 
quently  that  the  society  must  l)e 
.  as  established  for  an  illegal  pur- 
3  particular  ille^l  purpose  imputed 
ierstand,  that  the  rules  in  question, 
xl  and  interpreted  by  the  evidence 

magistrates  as  to  the  practice  of 
f,  shew  that  it  is  an  object  ot  the 
encourage  and  maintain  strikes,  so 
ite  in  restraint  of  ti^e. 
dsion,  therefore,  does  not  depend 
illegality  apparent  on  the  face  of 
hemselves,  and  the  case,  therefore, 
respect  quite  distingiiishable  from 

case  of  fJoniby  v.  (Jfose  (Law  Rep. 
3),  where  several  of  the  rules  set 
rc^rt  of  the  case  were  highly  ob- 
i  and  restrictive.    The  rules  now 

contain  no  attempt  to  interfere 
reedom  of  the  members  as  to  the 
they  may  think  proper  to  make 
•  employers,  or  to  restrain  in  any 
le  free  exercise  of  their  own  will 
tion  in  regard  to  their  calling  and 

eral  objects  of  this  society  appear 
nles  to  be  the  ordinary  objects  of  a 
Kdety,  or  purposes  of  a  like  nature, 
provide  for  payment  in  cases  of 
ocident,  death,  and  burial,  loss  of 
srannuation,  and  emigration,  all  of 
ire  recocrnized  as  fit  purposes  of 
ideties  in  the  former  general  Act, 
ict  c  115.  They  also  provide  for 
lembers  out  of  employment,  though 
ioned  by  sickness  or  accident,  but 
refol  limitations  and  restrictions. 
>  is  also  provision  made  by  a  sepa- 
,  eaUed  a  contingent  and  benevolent 


fund,  supported  by  a  trifling  quarterly  pay- 
ment, for  affording  discretionary  relief  in 
peculiar  cases  of  distress,  not  falling  with- 
in the  ordinary  cases  for  which  the  rules 
provide. 

These  provisions  exjwund  the  purposes 
and  objects  of  the  association ;  and  one  feels 
startled  at  the  idea  of  pronouncing  a  society 
with  such  objects,  all  of  which  appear  to  be 
substantially  good  and  legal,  to  be  a  society 
established  for  illegal  purposes  and  unworthy 
of  having  its  funds  prot^ted  from  depreda- 
tion, upon  the  ground  of  an  apprehended 
restraint  of  trade.  I  am  ready  to  admit  that 
it  is  a  bad  thing  to  restrain  trade,  but  I  think 
it  a  worse  thing  not  to  restrain  thieving ;  and 
a  very  clear  case  of  illegality  ought  in  my 
judgment  to  be  made  out  to  support  the  con- 
clusion at  which  the  justices  have  arrived. 

The  rules  which  are  selected  and  set  out  in 
the  case  as  open  to  objection  are  ss.  6, 7  and 
9  of  rule  18,  relating  to  the  allowance  to 
members  out  of  work,  s.  *2  of  rule  25  relating 
to  the  contingent  and  benevolent  fund,  and 
s.  1  of  rule  31  relating  to  what  is  caHed 
equalization  of  funds.  And  the  question 
raised  is  whether  these  rules,  read  in  connec- 
tion with  the  evidence,  which  is  said  to  ex- 
plain or  interpret  them,  shew  that  the  society 
was  established  for  an  ill^al  purpose.  In 
considering  this  question  1  shall  first  examine 
the  rules  themselves,  and  afterwards  the 
evidence  which  is  said  to  shew  their  ille- 
gality. 

As  to  rule  18,  the  earlier  sections  of  it, 
which  provide  generally  for  relief  to  members 
out  of  employment,  are  not  objected  to,  but 
only  the  latter  sections  which  relate  to  such 
relief  under  circumstances  in  which  the  in- 
terests of  the  workmen  appear  to  come  into 
conflict  in  a  certain  degree  with  those  of  the 
employers. 

Section  6  seems  to  me  to  stand  quite  inde- 
pendently of  the  evidence,  and  is  very  clearly 
expressed.  It  simply  provides  that  any  officer 
of  the  society,  being  discharged  from  employ- 
ment for  holding  office,  shaU  be  paid  the  rate 
of  wages  he  was  receiving  when  discharged, 
until  he  again  receive  employment.  I  cannot 
imagine  that  any  serious  objection  is  made  to 
this  rule,  yet  I  do  not  know  why  otherwise  it 
is  set  out.  It  in  no  way  restrains  an  em- 
ployer from  discharging  his  workmen,  but,  as 
an  act  of  common  fairness,  provides  some  in- 
demnity for  those  who  may  sustain  special 
injury  for  performing  services  to  the  society. 

The  7th  and  9th  sections  respectively,  re- 
late to  the  cases  of  members  either  leaving 
their  employment  or  refusing  to  accept 
employment,  in  both  of  which  cases  they 
are  to  have  an  allowance,  if  they  can  shew 
causes  satisfactory  to  the  society,  but  other- 
wise, not. 

The  other  rules  objected  to  seem  scarcely 
deserving  of  mention.  With  regard  to  rule  25, 
8.  2,  as  to  the  application  of  &e  contingent 
or  benevolent  fund,  a  \vds»8yi^  ia  «xfctwi\RA. 
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whicli  shews  that,  in  some  cases  a(  application 
being  made  to  the  society  by  other  trades  as 
to  a  case  of  distress,  relief  may  be  given,  if 
the  case  be  ascertained  to  be  genuine  and  the 
state  of  funds  warrant  it.  And  rule  31,  s.  1, 
declares  that  there  is  to  be  what  is  called  an 
equalization  of  funds,  apparently  between 
different  branches  of  the  society,  once  a  year. 
As  these  two  latter  objections  are  scarcely  re- 
ferred to  in  the  eyidence,  I  may  dismiss  them 
by  observing,  that  I  cannot  believe  that  an 
occasional  discretionary  act  of  relieving  a 
genuine  case  of  distress,  even  though  such 
distress  may  have  resulted  from  a  strike, 
could  furnish  legitimate  proof  erf"  illegality  of 
purpose  :  and  that  I  cannot  understand, 
either  from  the  rule  or  the  evidence  as  to 
equalization  of  funds,  what  sort  of  imputation 
of  illegality  it  conveys. 

With  respect  to  the  7th  and  9th  sections  erf 
rule  18, 1  can  see  no  objection  to  the  general 
principle,  that  a  body  of  working  men  should 
make  out  of  their  own  funds  a  careful  limited 
provision  for  temporary  relief  during  periods 
when  they  may  be  thrown  out  of  employment. 
It  would,  in  fact,  be  objecting  to  forethought, 
prudence,  and  common  sense.  But  it  may  be 
said  that  those  particular  rules  relate  to  cases 
where  members  can  get  employment  but 
choose  to  quit  or  refuse  it ;  and  that  no  rea- 
sonable need  can  exist  for  such  provisions, 
and  that  as  a  man  who  can  fall  back  on  a 
fund  when  unemployed,  can  hold  out  much 
longer  on  any  question  of  wages  with  an  em- 
ployer, the  rule  must  necessarily  have  a  ten- 
dency to  keep  men  unemployed,  and  so 
encourage  strikes  and  operate  in  restraint  of 
trade,  or,  at  all  events,  can  be  readily  used 
for  such  objects.  But,  on  the  other  hand,  it 
is  plain  enough  that  many  good  causes  may 
exist  for  leaving  or  refusing  a  particular  em- 
ployment, and  one  of  the  most  frequent  and 
legitimate  causes  may  be  a  disagreement  as 
to  the  amount  of  wages.  It  is  true  that  men 
can  hold  out  longer  on  such  a  questicm  who 
have  a  society's  fund  to  fall  back  upon ;  but 
this  applies  equally  to  the  case  of  any  indi- 
vidual workman,  who  by  industry  and  fru- 
gality has  laid  by  a  sum  of  money  on  his  own 
account ;  but  it  would  be  a  strange  inference 
to  draw  from  this  that  industry  and  firugality 
operated  against  public  policy  and  in  restraint 
of  trade. 

No  doubt  the  trade  of  an  employer  is  re- 
strained when  workmen  decline  to  take  the 
wages  which  he  is  willing  to  give ;  but  it  must 
be  remembered  that  the  men  are  traders  as 
well  as  the  employers,  and  it  would  be  an  odd 
way  of  promoting  freedom  of  trade  to  hold  it 
an  illegal  purpose  on  their  part  to  endeavour, 
out  of  their  own  savings,  to  put  themselves  in 
a  better  position  to  get  what  they  think  a  fair 
price  for  their  labour.  If  it  be  objected,  that 
the  condition  of  satisfying  the  society  as  to 
the  grounds  of  leaving  or  refusing  work  may 
^^oMe  the  society  to  organize  a  strike,  it  may 
^^HUnftwered  that  relief  under  such  circum- 


stances would  be  open  to  abuse,  and 
would  be  difficult  to  devise  a  better  ch 
abuse  than  the  satisfaction  of  the  bodj 
whose  funds  the  relief  is  to  come,  ai 
such  a  condition  would  be,  at  the  le 
likely  to  prevent  strikes  as  to  cause  th< 

These  rules,  theref(»:e,  appear  to  m< 
unobjectionable  in  themselves,  and  1 1 
able  to  understand  how  they  can  be 
"  to  shew  an  illegal  purpose,"  by  evidc 
what  may  have  occasionally  been  done 
officers  of  the  society  in  respect  of  stri 
any  other  questionable  matter. 

The  question  whether  a  society  ha 
established  for  illegal  purposes  or  not, 
as  I  think,  with  rare  exceptions,  to  be  c 
by  the  rules  themselves,  which  decl« 
(Ejects  of  the  society  and  speak  the  ^ 
all  its  members.  To  explain  and  in 
these  rules  by  vague  eeneral  evidence  c 
may  be  sometimes  done,  is,  I  think, 
tionable,  on  principle,  as  explaining  i 
documents  by  loose  parol  evidence,  as 
construction  put  on  them  by  different  o 
and  as  such  construction  might  var; 
time  to  time,  the  result  would  be  to 
the  proper  meaning  and  effect  of  th< 
into  the  utmost  uncertainty  and  con 
If  the  rules  are  legal  in  themselves, 
conceive,  the  duty  of  the  officers  to 
them  out  legally.  The  best  of  rules  i 
abused  in  practice,  but  if,  in  such  a  a 
abuse  is  the  fault  of  the  individuals,  it 
not  to  be  viewed  as  affecting  the  rules 
selves  or  the  general  purposes  erf  the 
to  which  they  belong.  I  admit  tha 
may  arise  where  a  society  may  intent 
be  established  for  illegal  purposes,  h\ 
studiously  keep  such  purposes  fron 
while  they  carry  them  out  in  practic 
such  cases,  parol  evidence  of  the  a< 
practice  of  the  society  might  bo  very  im] 
on  the  question  arising  under  the  44th 
of  the  Friendly  Societies  Act,  whetl 
society  in  question  was  or  was  not, 
established  for  an  illegal  purpose.  Su 
dence  would  not,  however,  be  given  to 
or  interpret  the  rules,  but  to  shew  th 
were  a  fraud  and  a  sham ;  such  a  cas4 
to  be  made  out  by  very  clear  proof, 
such  case  appears  to  be  suggested  or  in 
in  the  evidence  set  out  in  this  case. 

The  whole  of  the  evidence  relied 
obtained  by  cross-examination  by  the 
denf  s  attorney  of  the  witnesses  for  the 
cution,  and  chiefly  of  the  ncxninal  pros 
The  rules  now  in  question  appeared 
been  revised  in  April,  186G  (1),  and 
probably  be  deposited  shortly  aftei 
they  could,  therefore,  have  been  in  op 
only  about  eight  months  befwre  the  c 
ting  of  the  respondent's  offence,  wliich 
December,  1866,  or  January,  1867. 


(1)  This  appeared  from  the  title-pag< 
rules  attached  to  the  case. 
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referred  to  in  the  evidenoe,  it  be- 

my  mind,  very  doubtful  whether 

rhat  is  stated  may  not  refer  to  matr 

Ting  before  the  revised  rules  came 

ition. 

jt  witness,  Brown,  the  treasurer,  who 
four  years  a  member,  says  nothing 
lence  which  tends  to  operate  in  any 
Qst  the  scxaety,  but  much  in  its 
hen  he  states,  on  cross-examination, 
e  had  not  been  a  strike  in  the 
a  bis  time,  which  negatives  very 
he  objection  made  in  i£e  case,  that 
fy  is  an  organization  tending  to 
)  or  maintain  strikes.  He  denies 
at  money  to  men  who  had  left  work 
•w  wages,  but  admits  having  sent 
other  societies  or  branches,  but 
at  circumstances  he  does  not  state, 
)t  asked  on  re-examination.  He 
,  they  impose  no  restriction  on  hours 
or  prices  of  labour.  The  other  and 
srial  witness  is  the  prosecutor,  who 
^resident,  but  had  been  a  member 
July,  1865.  He  also  states,  on  his 
lination,  that  the  society  have  not 
issed  prices  or  hours  of  labour  at 
iix  meetings,  that  he  fixed  his  own 
lis  own  labour,  and  that  there  have 
Ksieties*  price.  This,  as  well  as  the 
»f  the  former  witness,  is  conclusive 
lat  the  silence  of  the  rules  as  to  all 
s  on  labour  is  an  honest  one,  and 
Q  out  in  practice.  He  also  says,  at 
osion  of  his  evidence,  that  ho  is 
has  been  for  five  months,  an  cm- 
labour,  and  that  nothing  has  been 
er  the  rules  of  the  society,  in  his 
1  restraint  of  trade,  or  he  would  not 
her  of  it. 

nts  relied  upon  in  his  cross-exami- 
9  the  parts  where  he  refers  to  the 
5  society  interfering  between  masters 
who  have  rules  agreed  on  between 
which  are  not  observed  in  practice, 
ise  he  says  that  under  certain  cir- 
gs,  not  very  intelligibly  stated,  but 
ply  that  the  masters  are  to  blame, 
I  might  be  drawn  away  from  that 
paid  by  the  society."  Now,  there 
3  whatever  having  any  reference  to 
dee.  The  witness  refers  to  no  par- 
oe,  nor  does  he  even  profess  to  state 
been  done;  he  mentions  no  date, 
)lj  says  what  might  be  done.  It 
8  here  that  the  witness  may  refer  to 
under  some  former  unrevised  rules, 
lerve  that  amongst  the  restrictive 
Hornby  v.  Close  (Law  Eep.  2  Q.  B.  at 
ilules  28  and  29)  there  were  some 
anted  the  interference  of  the  society 
f  this  nature.  At  all  events,  I  can- 
dve  that  such  vague  and  indistinct 
as  this  would  be  of  any  moment 
ixm  whether  this  society  was  esta- 
xr  an  illegal  purpose. 
BMunder  of  ue  witness'  evidence,  on 


cross-examination,  is  entirely  confined  to 
strikes,  which  is  the  point  of  alleged  illegality 
made  in  the  case.  The  evidence  on  this 
point  also  is  all  of  the  same  vague  and  indis- 
tinct nature  as  that  above  noticed;  neither 
facts,  nor  times,  nor  any  particulars  are 
stated,  nothing  of  what  has  been  done  in 
practice,  but  mere  general  statements  as  to 
what  could,  or  would,  or  might  be  done  under 
certain  supposed  circumstances.  Thus  ho 
says  what  the  society  would  do  in  case  of  a 
strike  at  Devonport,  if  the  branch  committee, 
with  the  sanction  of  the  executive  committee, 
approved  of  it,  and  similar  statements.  The 
only  passage  deserving  attention  seems  to  be 
where  he  says  that  members  of  the  society 
would  not  be  allowed  to  go  to  places  where 
there  were  strikes  if  we  (meaning  apparently 
the  officers  of  the  society)  could  prevent 
them,  and  that  they  would  give  them  money 
to  prevent  them,  and  send  them  to  look  for 
work  to  distant  places,  and  keep  them  there. 
This  would  be  ai>  objectionable  practice  if 
carried  out  habitually,  but  nothing  can  be 
more  inconclusive  thcai  the  evidence  on  the 
point  Is  it,  in  point  of  fact,  done  habitually  ? 
Or  was  it  done  at  all  ?  And,  if  so,  when  was^ 
it  done,  and  to  what  extent?  And  was  ilr 
under  the  present  or  any  former  rules? 
Upon  all  these  points  the  evidence  is  wholly 
imsatisfoctory.  There  is  no  rule  to  sanction 
such  a  practice,  no  penalty  to  prevent  mem- 
bers, when  they  are  out  of  work,  from  going 
where  they  think  proper,  or  to  disentitle 
them  to  the  allowance  they  might  be  other- 
wise entitled  to. 

The  substance  of  the  evidence  is  that  the 
witness  considers  that  the  men  would  be 
advised  not  to  seek  work  at  places  where 
strikes  are  on,  and  would  be  enabled  to  travel 
to  other  places,  though  upon  the  rules  there 
could  be  no  right  in  the  member  to  claim  or 
the  officer  to  advance  such  money.  Would 
this  be  wrong  and  against  what  is  called 
public  policy?  Without  professing  to  know 
much  of  what  is  public  policy  on  this  subject 
at  the  present  time,  it  appears  to  me  that  it 
would  in  general  be  very  good  pohcy  to 
advise  a  man  to  look  for  employment  at  some 
other  place  than  where  a  strike  existed :  for 
in  general  the  real  cause  of  a  strike  arises 
from  a  depressed  state  of  trade  in  the  place, 
which  makes  it  necessary  for  the  master  to 
offer  lower  wages  than  the  men  are  willing  to 
accept;  and  it  stands  to  sense  that  such  a 
place  Avould  afiford  the  worst  prospect  to  a 
man  out  of  work  of  getting  that  reasonable 
amount  of  wages  which  every  man  would  be 
desirous  of  getting. 

In  my  opinion,  the  utmost  result  of  this 
evidence  would  be  to  shew  that  the  officers  of 
the  society,  on  some  occasions,  pursued,  in 
regard  to  strikes,  a  course  of  conduct  that 
was  fjEiirly  questionable ;  but  I  consider  that 
this  and  all  the  other  evidence  totally  fail  to 
establish  either  that  the  rules  shew  an  illegal 
purpose,  or  that  the  society  was  established 
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for  any  such  purpose,  and,  consequently,  I 
think  that  the  society  is  entitled  to  the  full 
benefits  intended  to  be  conferred  by  s.  44. 
The  summary  remedies  intended  to  be  con- 
ferred are  of  vital  importance  to  such  societies 
as  the  present,  and  the  Act  being  of  a  re- 
medial and  beneficial  nature  ought  to  receive 
a  liberal  construction.  It  is  also  a  well 
established  principle  that  illegality  ought 
always  to  be  distinctly  proved  and  not  left  to 
speculation  and  presumption;  and  I  may 
further  observe  that  unreasonable  provisions 
in  restraint  of  trade  are,  in  general,  to  use  the 
words  of  Patteson,  J.,  in  delivering  the  judg- 
ment of  the  Exchequer  Chamber  in  Price  v. 
Grem  QB  M.  &  W.  at  p.  353}  "  only  void,  not 
illegal  On  this  ground  also  I  think  that 
the  principle  acted  on  in  Hornby  v.  Ctose 
(Law  Rep.  2  Q.  B.  153)  ought  not  to  be 
extended  to  a  case  in  which  the  Friendly 
Societies  Act  does  not  plainly  require  it, 
and  which  in  my  judgment  is  not  the  case 
here. 

I  think  that  it  would  be  a  very  harsh  and 
unwarrantable  construction  of  the  Act,  to 
hold  that  the  society  was  established  for 
illegal  purposes,  under  the  circumstances 
stated  in  the  case;  and  therefore,  I  think  | 


that  the  determination  of  the  magistrates 
should  be  reversed. 

The  Ck>UBT  being  equally  divided. 

Appeal  dismissed,  (I) 
Attorneys  for  appellant :  Shaen  &  Boscoe, 


(1)  By  32  &  33  Vict.  c.  61,  **  An  Act  to  protect 
the  funds  of  Trades  Unions  from  embezueme&t 
and  misappropriation,''  s.  1 :  *'  An  association  of 
persons  nayiug  rules,  agreements,  or  practicei 
among  themselves  as  to  the  t«rms  on  whidi  they 
or  any  of  them  will'  or  will  not  cunsent  to  employ 
or  bo  employed,  shall  not,  by  reason  only  that  any 
of  such  rules,  agreements,  or  practices  may  opente 
in  restraint  of  trade,  or  that  such  association  ii 
partly  for  objects  other  than  the  objects  mentioned 
m  the  Friendly  Societies  Acts,  be  deemed  for  the 
purposes  of  s.  24  of  the  Friendly  Societies  Act, 
1855  (18  &  19  Vict.  c.  63),  for  the  puniiihment  of 
frauds  and  impositions,  to  be  a  society  established 
for  a  purpose  which  is  ille^l,  or  not  to  be  a 
friendly  boclety  within  the  meaning  of  s.  44  of  the 
said  Act." 

By  s.  2  the  Act  is  not  to  continue  in  force  after 
the  31st  of  August,  1870. 


Feb,  12, 1869.    Davis,  Appbllant  ;  Scraoe,  EEsroNDENT.    [4  C.  P.  172.] 


Public-house  —  Evidence  —  Onus  of  Proof —  Re- 
freshment for  Travellers  on  Sunday — 2  &  3 
Vict.  c.  47,  s.  42—11  &  12  Vict.  c.  43,  s.  14. 

By  2  <fe  3  Vict,  c,  47,  «.  42,  no  licensed  victu- 
aller sludl  open  his  house  for  the  sale  of  imne^ 
spirits^  iftCf  on  Sundays  **  before  the  hour  of 
one  in  the  afternoon  except  refreshment  for 
travellers,^ 

By  11  <fc  12  Vict,  c,  43,  s,  14,  if  a  complaint 
before  justices  "  shall  negative  any  exemption, 
exception,  proviso,  or  condition  in  the  statute  on 
which  the  saihe  shall  be  framed,^  it  shall  not  be 
necessary  for  the  complainant  to  prove  such  nega- 
tive, but  the  defendant  maypi'ove  the  affirmative 
thereof  in  his  defence  if  he  would  have  the 
advantage  of  the  same. 

Upon  a  complaint  against  a  keeper  of  an  ale- 
house under  s.42of2d;S  Vict,  c.  4t7,for  keep- 
ing his  house  open  for  the  sale  of  wine,  spirits, 
ike,  "  before  one  o'clock  on  Sunday  afternoon, 
the  same  not  being  for  the  refreshrnent  of  travel- 
lers "  :— 

Held,/oZ7oMwi5r  Taylor  v,  Humphries  (17  C,  B, 
(N,  S,)  539 ;  34  L,  J,  (M,a)  1),  that  notwith- 
standing s,  i  of  11  &  12  Vict,  c,  43,  the  com- 
plainant was  bound  to  prove  affirmatively  that 
the  persons  supplied  by  the  defendant  were  not 
travellers. 


Case  stated  under  20  &  21  Vict.  c.  48. 

This  was  a  summons  against  the  appellant, 
licensed  to  keep  an  ale-house  known  by  tlie 
sign  of  the  Pegasus,  in  the  parish  of  Stoke 
Newington,  in  the  county  of  Middlesex,  fpr 
opening  the  house  for  the  sale  of  wines,  spirits, 
&c.,  before  the  hour  of  one  in  the  afternoon, 
the  same  not  being  then  for  the  refreshment 
of  travellers,  contrary  to  the  Metropolitan 
Police  Act,  2  &  3  Vict.  c.  47. 

Inspector  Goble,  at  half-past  twelve  on 
Sunday  afternoon,  December  l3th,  visited  the 
appellant's  public-house,  and  found  six  men 
in  front  of  the  bar.  On  the  counter  there 
were  three  glasses  containing  spirits,  and  two 
pint  pots  containing  malt  liquor.  A  plate  of 
bread  and  cheese  was  put  up  in  front  of  the 
bar ;  and  a  large  cheese  was  behind  it ;  but 
no  one  appeared  to  be  eating.  The  defendant 
said  that  all  the  jmrties  there  were  travellers. 
Two  of  the  six  present,  who  gave  their  names 
as  "  Jones,"  said  that  they  came  from  Gun 
Alley,  South wark ;  two  others  from  Hoxton« 
and  had  been  for  a  drive  in  the  country;  and 
two  of  them  made  no  answer.  The  defendant 
thereupon  said  that  the  inspector  had  no 
business  to  question  them.  Inquiries  were 
subsequently  made  as  to  the  persons  who  said 
they  redded  in  Gun  Alley ;  and  no  such  per- 
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15  oonid  be  fonnd  living  there.  There  was 
eYidence  before  the  magistrate  as  to  whether 
i  appellant  did  or  did  not  know  of  the  mis- 
presentation  as  to  the  residence  of  the 
sn  Jones.  There  was  a  vehicle  outside  the 
iblic-hoose. 

Between  ihe  hours  of  nine  and  one  on  that 
me  morning,  about  one  hundred  and  sixty 
nons  enterod  the  public-house.  The  defend- 
tt  and  his  potman  were  standing  outside,  and 
)oke  to  some  of  the  persons  who  came  up, 
id  several  went  away.  None  of  the  persons 
ho  entered  the  house  were  known  to  the  in- 
)ector.    A  large  number  of  people  come  into 

16  neighbourhood  on  Sunoays,  who  do  not 
)me  on  other  days. 

The  appellant  called  no  witnesses. 
The  appellant  contended  that  the  burden 
f  proof  that  the  parties  were  not  travellers 
IT  apon  the  complainant ;  and,  on  the  other 
ide,  it  was  argued  that  the  appellant  was 
omd  to  shew  that  they  were  travellers.  The 
Mgntrate  decided  that  the  onus  of  proof  was 
pon  the  appellant  imder  s.  14  of  11  &  12 
'id.  c.  43 ;  and  that  there  was  not  evidence 
D  ntisfy  him  that  the  persons  who  entered 
he  house  were  honk  fide  travellers ;  that  the 
jefeudant  did  unlawfully  open  his  house  for 
he  sale  of  spirits  and  beer  before  the  hour  of 
ne  o'clock  in  the  afternoon  on  the  day  named : 
ikI  he  convicted  the  appellant,  and  adjudged 
lim  to  pay  a  penalty  of  Is,  and  2s,  costs. 
The  question  for  the  opinion  of  the  Ck)urt 
ns,  whether  the  complainant  was  bound  to 
iio?e  affirmatively  that  the  persons  in  ques- 
MHiwere  not  travellers.  If  the  Court  should 
Kof  opinion  in  the  affirmative^  the  conviction 
ns  to  be  quashed. 

Quoin,  Q,C.,foT  the  appellant.  The  con- 
iction  in  this  case  is  upon  s.  42  of  the  Me- 
copolitan  Police  Act,  2  &  3  Vict.  c.  47,  which 
nacts  that  "  no  licensed  victualler  or  other 
enon  shall  open  his  house  within  the  me- 
x^Htan  i>olice-district  for  the  sale  of  wine, 
liritB,  &c.,  on  Sundays,  Christmas  Day,  or 
ood  Friday,  before  the  hour  of  one  in  the 
ftemoon,  except  refreshment  for  travellers ;" 
ltd  the  question  is,  upon  whom  lies  the  onus 

nf.  Tai/hr  v.  I/umphritts  (17  C.  B.  (N.S.) 
,  _  J:  L.  J.  (M.C.)  1),  where  a  question  simi- 
irto  that  in  the  present  case  arose  upon  the 
I  &  12  Vict.  c.  49,  s.  1,  disposes  of  this.  The 
mnsol  for  the  respondent  in  that  case  re- 
ared to  8.  14  of  Jervis's  Summary  Convic- 
(Hif!  Act  (1),  and  contended  that  the  burthen 
[  establisiiing  the  exception  of  refreshment 


G)  11  &  12  Vict.  0.  43,  8. 14,  provides  that,  if 
le  inibrmatioD  or  oompluint  in  any  case  bcforo 
Mitioei  **  thalL  negative  any  exemption,  exception, 
rariao^or  oonditiun  in  the  statute  on  which  the 
UK  shall  be  framed,  it  shall  not  be  necessary  for 
^  proseeotOT  or  complainant  in  that  behalf  to 
>ov«  such  D^;atiTe,  but  the  defendant  may  prove 
be  tffirmatm  thereof  in  his  defence,  if  ho  would 
*ve  advuliige  of  the  same." 


for  travellers  was  cast  upon  the  accused.  It 
was  held,  however,  "  that,  as  the  exception  of 
refreshment  to  a  traveller  is  containea  in  the 
clause  creating  the  prohibition,  tlie  burthen 
of  proving  that  the  prohibition  has  been  in- 
fringed, and  that  the  case  is  not  within  the 
exception,  is  cast  on  the  informer :  Hex  v. 
Hratten  (6  T.  R.  559),  QiU  v.  Scrivena  (7  T.  B. 
27),  and  that,  if  the  publican  believed,  and 
had  reason  to  believe,  when  he  supplied  the 
drink,  that  he  was  supplying  refreshment  to 
a  traveller,  he  ought  not  to  he  convicted."  It 
is  impossible  to  distinguish  that  case  from  the 
present. 

F.  M,  White ^  for  the  respondent.  But  for 
11  &  12  Vict  c.  43,  s.  14,  it  would  no  doubt 
have  been  incumbent  on  the  complainant  to 
negative  the  exception :  Aikinsan  v.  Sellers  (5 
C.  B.  (N.S.)  442;  28  L.  J.  (M.C.)  12),  Taylor 
V.  ffumphreys  (10  C.  B.  (N.S.)  429 ;  30  L.  J. 
M.C.)  242).  The  later  case  of  Taylor  v.  Hum- 
phi^ (17  C.  B.  (N.S.)  539;  84  L.J.  (M.C.)  1), 
however,  seems  to  have  decided  tliat  this 
section  does  not  alter  the  law  in  this  respect, 
but,  according  to  the  report  in  the  Law 
Journal,  the  section  does  not  appear  to  have 
been  referred  lo;  and  the  Lord  Chief  Justice 
does  not  allade  to  it  in  the  considered  and 
probably  written  judgment  of  the  Court.  But 
for  Taylor  v.  Humphries  (17  C.  B.  (N.S)  539; 
34  L.J.  (M.C.)  1),  it  is  perfectly  clear  that  the 
magistrate  in  this  case  would  have  called  upon 
the  defendant  to  shew  that  he  was  within  the 
exception  :  Paley  on  Convictions,  5th  ed.  p. 
124.  To  uphold  Taylw  v.  Humphries  (17  C.  B. 
(N.S.)  539 ;  34  L.  J.  (M.C.)  1)  will  operate  as 
a  repeal  of  the  proviso  in  s.  14  of  11  <&  12  Vict. 

Keating,  J.  I  am  unable  to  distinguish 
this  case  from  Taylxjr  v.  IJumphries  (17  C.  B. 
(N.8  )  539 ;  34  L.  J.  (M.C.)  1).  It  has  been 
strongly  pressed  ui)on  us,  that  inasmuch  as 
the  report  of  that  case  in  the  Law  Journal 
makes  no  mention  of  s.  14  of  the  11 A 12  Vict. 
c.  43,  and  the  Lord  Chief  Justice  does  not 
allude  to  it  in  his  judgment,  we  ought  to  as- 
sume that  the  attention  of  the  Coui^  was  not 
called  to  it,  and  therefore  we  ought  not  to 
hold  ourselves  bound  by  that  decision.  Look- 
ing, however,  at  the  report  in  17  C.  B.,  New 
Series,  we  can  entertain  no  doubt  that  that 
proviso  was  distinctly  brought  to  the  atten- 
tion of  the  CJourt,and  was  present  to  the  mind 
of  the  Chief  Justice  when  he  prepared  the 
judgment  Not  only  was  the  statute  referred 
to,  but  a  case  of  Tennunt  v.  Cumherlaiui  (23 
Just,  of  Peace,  51),  where  it  was  held  that 
the  burthen  of  proof  lay  ui)on  the  innkeeper, 
was  cited.  Taylor  v.  Ilumphriis  (17  C.  B. 
(N.S.)  539;  34  L.  J.  (M.C.)  1),  therefore,  must 
bind  us,  unless  we  can  see  clearly  that  it  pro- 
ceeded upon  a  mistake.  I  agree  with  Mr. 
White  as  to  the  serious  consequences  which 
may  ensue  from  our  pronouncing  a  decision 
which  may  have  the  effect  of  repealing  the 
proviso  in  quoBtioiu   TYie  O^wt^.  \^^  tlq  \s^ 
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tention  to  do  so  upon  the  present  occasion ; 
neither  did  Erie,  C. J.,  in  Taylor  v.  Humphrits 
(17  C.B.  (N.S.)  639 ;  34  L.  J.  (M.C)  1),  intend 
to  do  anything  of  the  kind.  All  the  Court 
there  intended  to  decide  was,  that,  under  the 
pieculiar  words  of  the  statute  then  under  con- 
sideration, that  which  appeared  to  be  an 
exception  was  in  truth  not  an  "  exemption, 
exception,  proviso,  or  condition,"  within  the 
proviso  in  s.  14  of  Jervis's  Act,  11  &  12  Vict, 
c.  43.  And  I  think  a  contrary  decision  would 
cast  upon  the  innkeeper  an  intolerable  bur- 
then ;  for,  he  would  then  be  precluded  from 
supplying  refreshment  to  any  person  whom 
he  did  not  i)er8onally  know.  Under  these 
circumstances,  I  think  it  right  to  adhere  to 
the  decision  in  Taylor  v.  Humphries  (17  C.  B. 
(N.S.)  539 ;  34  L.  J.  (M.C.)  1). 

MoNTAouB  Smith,  J.  I  also  think  we  must 
hold  ourselves  bound  by  the  decision  of  this 
Court  in  Taylor  v.  Humphries  (17  C.  B.  (N.S.) 
539 ;  34-  L.  J.  (M.C.)  1).  It  is  a  decision 
which  is  entitled  to  great  weight.  The  Court 
took  time  for  deliberation ;  and  Erie,  C.J., 
seems  to  have  bestowed  much  attention  upon 
the  Act  of  Parliament.  Still,  it  is  an  autho- 
rity upon  this  Act,  and  upon  this  Act  only, 
and  in  the  construction  of  the  Act  there  is 
undoubtedly  some  diflBculty.  The  Court,  in 
dealing  with  the  question,  considered  the  state 
of  the  common  law  as  to  the  liability  of  an 
innkeeper,  as  well  as  the  particular  language 
of  the  statute.  The  innkeeper  is  under  an 
obligation  to  supply  refreshments  to  all  per- 
sons who  come  to  the  inn  as  travellers.  This 
statute,  the  object  of  which  was  to  close  pub- 
lic-houses within  certain  hours  on  the  Sunday, 
leaves  the  innkeeper  open  to  his  common  law 
liability  for  refusing  to  supply  refreshment  to 
a  traveller.  He  is  bound  to  receive  travellers 
and  to  supply  them  with  refreshment;  and  he 
is  rendered  liable  to  consequences  which  are 
highly  penal  if  he  opens  his  door  to  persons 
who  are  not  travellers.  All  he  can  do  is  to 
do  his  best  to  satisfy  himself  whether  the 
persons  presenting  themselves  are  or  are  not 
travellera  The  substance  of  the  enactment 
is,  that  he  must  close  his  house  during  the 


prohibited  hours  on  Sunday  to  a 
vellers.  The  Court  in  Taylor  v. 
a7  C.  B.  (N.S.)  639  ;  34  L.  J.  (M. 
aently  thought  that,  though  the  r 
for  travellers  was  in  form  an  exc 
substance  of  the  enactment  was 
suggested.  The  proviso  in  s.  14  • 
Vict.  c.  43,  was  pointedly  brought 
tention  of  the  Court ;  and,  after  tic 
consider,  they  held  that  it  lay  up 
former  to  shew  that  the  persons  suj 
refreshments  were  not  travellers, 
that  decision  be  well  founde<l  or  n( 
feel  bound  by  it ;  but  I  think  thei 
reasons  for  supporting  that  cons: 
the  statute. 

Brett,  J.  It  is  quite  impossi 
tinguish  this  case  from  Taylor  v. 
(17  C.  B.  (N.S.)  539 ;  34  L.  J.  (M. 
was  a  decision  upon  the  very  st 
under  discussion;  and  it  is  clear  fi 
port  in  the  Common  Bench  that  1] 
c.  43,  s.  14,  was  in  the  minds  of  tl 
all  events  upon  the  argument  of 
They  seem  to  have  held  that,  thoug 
"  excopt "  is  used  in  11  &  12  Vict, 
it  is  not  in  truth  an  exception  ^ 
moaning  of  the  proviso  in  s.  14 
Vict.  c.  43,  and  that  therefore  tli 
had  no  application  to  the  case  ii 
tliink  we  must  adopt  the  same  cc 
here. 

Quain  asked  for  costs,  referrinj 
Strain  (28  L.  J.  (M.C.)  221). 

Per  Curiam.  This  is  an  app< 
the  decision  of  a  magistrate  ujx 
which  was  fairly  arguable ;  and, 
being  in  our  discretion,  we  do  not 
case  in  which  they  ought  to  be  allt 

Dcckion 

Attorney  for  appellant :  J,  Crofi 
Attorneys  for  respondents  :  EUi 


(1)  See  Caswdl  v.  Cook,  12  C.  B.  (> 


May  6, 1869.    Callaghan,  Appellant  ;  Dolwin,  Respondent.    [4  C.  P.  2 


Friendly  Society — Coostmctlon  of  Rules — Finality 
of  Decision  of  Arbitrators  or  Jostiees — ^Appeal 
under  20  &  21  Vict.  o.  43. 

No  appeal  lies  against  a  decision  of  a  magis" 
trate  under  8,  b  of  the  Friendly  Societies  Act, 
21  &  22  Vict,  c.  101^  notwithstanding  the  general 
i^f-ds  o/20  &2X  Vict.  c.  43,  «.  2,  that^  "  after 


the  hearing  and  determination  by  c 
justices  of  any  information  or  compl 
he  or  they  have  power  to  determine  in 
way  by  any  law  now  in  force  or  here 
made,"  either  party,  if  dissatisfied  w< 
sion,  may  demand  a  case  for  the  oj 
superior  court, — the  persons  selected  < 
of  the  society  to  settle  all  disputes  J 
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iodety  cmd  Us  mfmbers  being^  whether  justices 
or  other  referees^  to  be  regarded  as  arbitrators, 
vhifse  decision  is  to  be  final  and  conclusive. 

Beg.  V.  Lambarde  (Law  Hep,  1  Q,  B.  388) 
overruled. 

Casi  for  the  opinion  of  the  Court,  under 
5W  &  21  Vict,  c  43  :— 

1.  At  the  police-court,  Marlborough  Street, 
on  tbe  30th  of  April,  1868,  a  complaint  was 
preferred  by  Richard  Dolwin  against  the 
secretary  of  the  Loyal  King's  Lodge  Benefit 
Society. 

2.  The  complaint  was  made  under  21  &  22 
Vict  c.  101,  s.  5,  and  charged  that  the  appel- 
lant, on  the  25th  of  April,  1868,  unla^-fully 
refused  to  pay  the  respondent,  ho  being  a 
free  member  of  the  society,  and  having  com- 
plied with  the  regulations  thereof,  the  sum 
of  IW.,  being  the  sum  allowed  by  the  3rd  rule 
of  the  society  for  the  funeral  of  the  wife  of  a 
free  member  thereof. 

Si  The  respondent  produced  a  copy*  of  the 
society's  rules,  and  stated  that  he  cleared  the 
books  (yiz.  according  to  rule  14  of  the  society, 
haeinafter  set  out)  on  the  8th  of  April  last, 
that  is,  he  paid  on  that  day  the  three  quarters' 
money  then  due,  at  the  office  of  the  society ; 
tint  his  wife  died  on  the  22nd  of  April  last ; 
and  Uiat  he  gave  the  secretary  notice  of  her 
death  on  the  25th,  and  claimed  10/.,  which 
vasrefosed. 

i  The  rules  of  the  society  are  certified  by 
Mr.  Pratt,  the  registrar  of  friendly  societies ; 
Md  by  rule  36,  disputes  tmder  the  rules  be- 
tween members  and  the  trustees,  treasurer, 
or  other  officer  shall  be  referred  to  justices, 
pnrenant  to  21  &  22  Vict.  c.  101,  s.  6. 

5.  By  rule  13,  headed  "  The  regulations  of 
the  Bociety  in  cases  of  death,"  notice  must  be 
ttnt  to  the  secretary  at  his  office,  and  ho  or 
bis  appointee,  a  free  member,  shall  attend 
ttd  see  that  provision  is  made  for  a  decent 
ftmeral ;  but  m  no  case  will  the  funeral  money 
be  paid  if  the  claim  be  not  made  within  tlireo 
iDonths  of  the  death  of  such  member  or  such 
member's  wife. 

6.  By  rule  14,  headed  "  Suspension  and 
expulsion,"  such  member  must  clear  the 
books  on  the  first  meeting  night  after  quar- 
terly night,  or  be  fined  according  to  rule  32. 
"If  such  member  neglect  payment,  he  shall 
be  suspended  from  all  and  every  benefit  set 
M  in  these  rules,  until  one  week  after  such 
urears  and  fines  are  paid ;  such  suspension 
to  follow  if  the  member  leave  such  quarter's 
<^tribution  and  pay  it  when  the  six  months 
become  due:  but  any  member  being  six 
months  in  arrears  can  pay  one  quarter's  con- 
tribution, with  the  fine,  on  the  quarterly 
mght,  but  shall  be  suspended  from  all  and 
^^ery  benefit  until  one  month  after  such 
^neuB  are  paid,  which  can  only  be  on  a 
iiieeting  night  But  no  member  can  be 
^*fled  till  tbe  third  quarter  s  contribution  is 
doe ;  bat,  sabjeot  to  the  foregoing  suspension, 
^  toy  moDegr  be  paid  in  the  interval,  such 


member  cannot  claim  from  the  funds  until 
two  months  have  elapsed  since  the  arrears 
wore  paid.  If  any  member  leaves  his  six 
months'  contribution  until  the  third  quarter 
becomes  due,  the  whole  three  quarters'  ar- 
rears must  be  paid,  or  such  member  shall  bo 
erased." 

7.  The  appellant  did  not  object  to  tho 
amount  claimed,  but  resisted  payment  on  the 
ground  that,  the  respondent's  wife  having 

i  died  within  two  months  after  the  payment 
of  the  three  quarters'  arrears,  a  period  of 
suspension  was  then  in  force,  and  tho  re- 
spondent was  not  entitled  to  recover  at  any 
time. 

8.  In  the  first  place,  the  magistrate  thought 
that  the  penal  consequences  of  suspension  of 
payment  did  not  apply  to  any  cases  not  ex- 
pressly provided  for,  and  that  the  case  was 
not  included  in  those  cases.  He  also  thought 
that,  if  the  case  was  within  the  rule  of  sus- 
I)ension,  the  respondent  would  still  be  entitled 
to  recover  after  two  months  had  elapsed  from 
the  x>ayuient  of  the  three  quarters'  arrears. 
Under  the  whole  circumstances,  he  ordered 
payment  of  10/.,  and  10<.  costs. 

The  opinion  of  the  Court  was  requested 
whether  in  point  of  law  the  magistrate's  con- 
struction of  rule  14  was  correct ;  and,  if  tho 
Court  should  be  of  opinion  that  it  was  not 
correct,  they  were  requested  to  say  whether 
the  respondent  was  in  point  of  law  estopped 
from  all  remedy  to  recover  10/.  after  the  lapse 
of  two  months  from  the  last  payment  of  three 
quarters'  arrears. 

Lister  (T.  Atkinson,  Serjt,,  with  him),  for 
the  appellant,  contended  that  the  magistrate 
had  put  a  wrong  construction  on  rule  14. 

\iartoh,  for  the  respondent.  No  appeal 
lies  in  this  case.  The  magistrate  stood  in  the 
position  of  an  arbitrator,  and  his  decision  is 
final.  The  whole  policy  of  the  legislation  on 
the  subject  was  to  submit  these  disputes  be- 
tween members  and  officers  of  these  societies 
to  an  inexpensive  domestic  tribunal :  Crisp  v. 
Buuhury  (8  Bing.  394,  401);  Kelsall  v.  Tyhr 
(11  Ex.  513 ;  25  L.  J.  (Ex.)  153).  Provision  was 
made  for  the  reference  of  disputes  to  justices 
by  4  &  5  Wm.  4,  c.  40,  s.  7.  (1)  By  18  &  19 
Vict  c.  63,  s.  40,  it  was  enacted  that  "  every 
dispute  between  any  member  or  members  of 
any  society  established  under  this  Act  or  any 
of  the  Acts  hereby  repealed,  or  any  person 
claiming  through  or  under  a  member,  or 
under  the  rules  of  such  society,  and  tbe 
trustee,  treasurer,  or  other  officer,  or  tho 
committee  thereof,  shall  be  decided  in  manner 
directed  by  the  rules  of  such  society,  and  tho 
decision  so  made  shall  be  binding  and  con- 
clusive on  all  parties,  without  appeal :  Pro- 
vided that,  where  the  rules  of  any  society 
established  under  any  of  the  Acts  hereby  re- 
pealed shall  have  directed  disputes  to  be 


(1)  Sec  Bfg.  V.  Erans,  ^  U  3 .  V>V.C,.^  V5»» 
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referred  to  jnstices,  snch  disputes  shall  be 
referred  to  and  decided  by  the  county-cotirt 
as  hereinafter  (s.  41)  mentioned."  That  pro- 
viso is  repealed  by  21  &  22  Vict.  c.  101,  s.  5, 
and  in  lieu  thereof  it  is  enacted  that  **  where 
the  rules  of  any  society  established  under  the 
said  Act  or  any  of  the  Acts  thereby  repealed 
shall  direct  disputes  to  be  referred  to  justices, 
then  any  justice  of  the  peace  acting  in  the 
county,  &c.,  upon  complaint  made  by  any 
membeor,  his  executors,  &c.,  or  by  any  person 
claiming  under  the  rules  of  the  society,  of  any 
matter  in  dispute  between  him  or  them  and 
the  society,  to  summon  the  person  against 
whom  such  complaint  is  made  to  appear  at  a 
time  and  place  to  be  named  in  such  summons, 
and  any  two  justices  present  at  the  time  and 
place  mentioned  in  such  summons  shall  pro- 
ceed to  hear  and  determine  the  said  complaint, 
which  complaint  shall  be  heard  and  deter- 
mined, in  England,  in  manner  directed  by  tlie 
11  &  12  Vict.  c.  43 ;  and  such  justices  may 
make  such  order  thereupon,  either  for  the 
payment  of  money  or  otherwise,  together  with 
costs  not  exceeding  10«.,  as  they  shall  think 
fit."  The  object  of  that  enactment  was,  to 
take  away  the  jurisdiction  of  the  county- 
courts,  and  to  restore  that  of  the  justices; 
but  the  earlier  part  of  18  &  19  Vict.  c.  63, 
s.  40,  is  not  thereby  repealed.  The  justices 
remain,  as  before,  arbitrators,  whose  decision 
is  final  and  not  subject  to  appeal. 

ILisUr  referred  to  Heg.  v.  Lambarde  and 
Others,  Justices  of  Kent  (Law  Rep.  1  Q.  B.  388). 
where  it  was  held  that  a  proceeding  under  21 
&  22  Vict  c.  101,  s.  5,  is  one  in  which  the 
magistrate  is  bound  to  state  a  case  under  20 
&  21  Vict  0.  43.] 

That  was  a  decision  of  a  single  judge, 
and  no  reasons  are  given  to  support  the 
judgment. 

[Bylks,  J.,  referred  to  the  wording  of 
20  &  21  Vict.  c.  43,  s.  2.] 

A  special  provision  in  an  Act  of  Parliament 
applicable  to  a  particular  subject-matter  or  a 
particular  class  of  persons,  is  not  to  be  affected 
by  general  words  in  a  subsequent  statute: 
Dwarris  on  Statutes,  2nd  ed.  668 ;  Vwisti-vw 
tors  of  the  River  Utarrys  v.  Hull  (Law  Rep. 
3  C.  P.  415).  The  general  words,  therefore, 
in  20  <&  21  Vict.  c.  43,  cannot  prevail  against 
the  special  provisions  as  to  friendly  societies 
which  are  contained  in  18  &  19  Vict.  c.  63, 
B.  40,  and  21  &  22  Vict  c.  101,  s.  5.  He  also 
contended  that  the  decision  of  the  magistrate 
was  correct. 

Lister,  in  reply.  The  question  of  jurisdic- 
tion is  precluded  by  authority ;  and  the  general 
words  of  20  &  21  Vict  c.  43,  s.  2,  remove  the 
restriction  contained  in  18  &  19  Vict  c.  63, 
8.  40.  The  justices  hear  and  determine  the 
complaint  in  their  magisterial  capacity ;  and 
the  statement  of  a  case  xmder  20  <&  21  Vict 
c.  43,  is  not  in  strictness  an  appeal,  but  a 
mere  submission  of  a  question  of  law  for  the 
opinion  of  a  superior  Court. 

Cur,  adv.  tndt. 


May  6.  The  judgment  of  the  Couf 
Keating,  and  Montague  Smith,  JJ.) 
livered  by 

Montagus  SMrrn,  J.  A  dispute  be 
member  of  the  Loyal  King's  Lodge  ] 
Society  and  one  of  the  officers  of  th< 
was  decided  by  a  magistrate ;  but, 
instance  of  the  officer  of  the  soci* 
magistrate  stated  a  case  for  the  op 
this  Court  under  20  and  21  Vict.  c.  4 

Upon  the  case  coming  on  to  be  hear 
us,  it  was  objected  by  the  responds 
there  was  no  power  in  the  magistrate 
the  case,  on  the  ground  that  he  acl 
referee,  and  that  his  decision  was 
appeal. 

By  the  36th  rule  of  the  society  it 
vided  that  disputes  arising  between  e 
and  any  officers  of  the  society  slmll  be 
to  justices,  pursuant  to  21  &  22  Vict 
s.  5. 

Upon  consideration  of  the  Friendly  i 
Acts,  we  think  no  appeal  lies. 

The  18  &  19  Vict.  c.  63,  s.  40,  ena 
every  dispute  between  a  member  and 
of  the  society  shall  be  decided  in  the 
directed  by  the  rules  of  such  society, 
pressly  enacts  that  "  the  decision  no  va 
be  binding  and  cortclusive  on  all  parties, 
appeal,^  Then  a  proviso  is  added,  tha 
the  rules  of  any  society  shall  have  < 
disputes  to  be  referred  to  justices,  si 
putes  shall  be  referred  to  and  decidec 
county-court  as  thereinafter  mentione 
41st  section  then  provides  for  the  set 
of  other  disputes,  besides  those  by  tj 
referred  to  justices,  by  the  coimty-coi 
declares  that  its  decisions  shall  not  be 
to  appeal. 

The  county-court  was  thas  by  tlie 
of  the  40th  section  of  18  &  19  Vid 
substituted  for  the  justices :  but  their  • 
was  without  appeal.  This  substitutic 
ever,  did  not  loiij^^  continue  to  exist : 
21  <fe  22  Vict.  c.  101,  s.  5,  the  proviso 
40th  section  of  18  <&  19  Vict,  was  r 
and  "in  lieu  thereof,"  it  was  euact< 
where  the  rules  of  any  society  shal 
disputes  to  be  referred  to  justices, 
justice,  upon  complaint  made  by  any  i 
&c.,  may  summon  the  persons  agains 
complaint  is  made  at  a  time  and  pla 
tioned,  and  any  two  justices  then 
"  shall  proceed  to  hear  and  determine 
complaint,  which  complaint  shall  b 
and  determined  in  manner  directed 
12  Vict.  c.  43;  and  such  justices  ma 
such  order  thereupon,  either  for  pay 
money  or  otherwise,  together  with  a 
exceeding  10s.,  as  th*^  shall  think  fit^* 

Now,  this  Act,  which  repealed  the 
of  the  40th  section  of  18  &  19  Vict  c. 
unrepealed  the  body  of  that  section 
enacted  that  every  dispute  should  be 
in  manner  directed  by  the  rules  of  the 
and  that  the  decision  so  made  ^i 
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and  concltifiiTe  on  all  parties,  with- 

t  of  20  &  21  Vict.  c.  43,  impowering 
)  state  a  case  for  the  opinion  of  the 
i  passed  in  the  interval  between  the 
►  Friendly  Societies  Acts, 
contended  by  the  appellant  that, 
mplaint  is  by  21  &  SH  Vict  c  101 
to  be  heard  and  determined  by 
1  manner  directed  by  11  &  12  Vict. 
f  hear  and  determine  it  as  justices ; 
the  power  to  state  a  case  under  20 
.  c.  43,  arises,  as  in  other  complaints 
I  determined  by  them, 
ntention  of  the  appellant  amounts 
rtion  that  there  is  an  implied  repeal 
h  section  of  18  &  19  Vict.  c.  63 ;  and 
3  to  us,  on  an  examination  of  the 
hat  such  an  implication  cannot  be 

further  contended  that  the  power 
.  case  was  for  the  assistance  of  the 
e,  and  was  not  an  appeal  But  an 
on  of  the  provisions  of  20  <&  21  Vict 
J  not  support  that  contention.  No 
i  proceeding  on  a  case  is  only  upon 
nation  erroneous  in  point  of  law : 
rm  and  substance  it  is  an  appeal 
magistrate.  It  is  given,  after  his 
•tion,  to  the  dissatisfied  party,  who 
'  the  appellant,'"  and  the  proceeding 
iL"  Further,  the  effect  of  the  4th 
sections  is,  that  the  justices  are 
Btate  a  case,  unless  the  application 
as ;  and,  if  they  refuse,  the  Court  of 
tench  may  compel  them  to  do  so. 
s.  6,  the  Cotirt  to  which  a  case  is 
id  may  not  only  reverse,  aflftrm,  or 
ut  may  make  such  other  order  in 
)  the  matter  as  they  may  think  fit. 
ilear,  therefore,  that  the  proceeding 
case  is  an  appeal  from  the  deter- 
of  the  justices,  and  that  such  a  pro- 
t  oppoNsed  to  the  enactment  of  s.  40 
:9  Vict  c.  63,  that  "the  decision" 
de  in  manner  directed  by  the  rules) 
>inding  and  conclusiveon  all  parties, 
ppeal." 

1  section  of  21  &  22  Vict  c.  101, 
3  us  to  do  no  more  than  prescribe 
lode  of  procedure  before  the  justices 
3cording  to  11  &  12  Vict.  c.  43,  and 
s  not  meant  to  take  from  them  the 
of  referees,  viz.,  persons  selected  by 
7  to  decide  upon  their  disputes, 
ition  of  costs  to  10/;.  shews  also  that 
iture  meant  the  proceeding  to  be  in- 

ere  to  hold  that  this  appeal  lies,  we 
ribute  to  the  legislature  an  intention 
o  the  whole  policy  upon  which,  in 
ct,  the  Friendly  Societies  Acts  are 
Throughout  the  series  of  statutes 
:gect,  it  has  been  provided  that  dis- 
ween  members  and  the  society  are 
kded  by  arbitration  only;  and  the 
iiB  given  effect  to  this  policy  by 


holding  that  the  jurisdiction  of  the  superior 
Courts  in  such  cases  was  ousted,  although 
not  taken  away  by  express  words :  see  the  cases 
at  law,  of  Crin/t  v.  JBunbury  (8  Bing.  394) ;  J^x 
parte  Payne  (5  D.  &  L.  679) ;  and  Reeves  v.  \\hite. 
(17  Q.  B.  995, 1015\  In  the  last-mentioned 
case  Lord  Campbell,  C.J.,  in  delivering  the 
judgment  of  the  Court,  says :  '*  In  -Ea;  parte 
Payne  (5  D.  &  L.  679),  Erie,  J.,  after  full 
argument  and  great  deliberation,  put  this 
construction  on  the  27th  section  of  10  Geo.  4, 
c.  56,  considering  it  to  be  the  expressed  inten- 
tion of  the  legislature  to  protect  societies  and 
their  members,  who  are  generally  persons  in 
an  inferior  rank  of  life,  with  small  means, 
from  the  vexation  and  ruin  which  might  be 
brought  upon  them  by  litigation  in  Courts  of 
law,  and  to  provide  for  them  a  domestic 
tribunal  by  which  all  their  differences 
might  be  speedily  decided,  and  at  very  small 
expense." 

The  courts  of  equity  have  given  the  same 
construction  to  the  Acts.  In  Aitnitage  v. 
Walker  (2  K.  A  J.  211),  where  a  question 
arose  under  the  Benefit  Building  Societies 
Act  r6  &  7  Wm.  4,  c.  32),  Vice-ChanceUor 
Wood  says:  "The  legislature  carefully  in- 
tended to  provide  that  these  societies  should 
not  be  dragged  before  Courts  of  law  or  equity, 
if  it  could  possibly  be  avoided,  and  has  taken 
care  to  enact  that  the  whole  discussion  of 
their  affairs  shall  be  disposed  of  in  a  cheap 
and  summary  manner,  by  the  decision  of  an 
arbitrator  or  justice,  as  the  parties  shall 
choose ;  and,  when  they  have  once  made  their 
election,  the  power  of  the  justice  or  of  the 
arbitrator,  acting  always  within  the  rules  of 
the  society  is  complete,  and  is  not  subject  to 
revision  by  any  Court  of  law  or  equity.  That 
is  the  primary  matter  to  which  attention  must 
be  drawn ;  and  it  is  necessary  to  be  extremely 
careful  that  the  jurisdiction  of  the  Court  shall 
not  be  set  up  to  control  the  arbitrators  so 
selected,  except  upon  a  very  clear  and  distinct 
case  being  made  out  of  the  abuse  of  their 
office." 

The  gist  of  these  decisions  is,  that  the 
persons  selected  by  the  rules  to  settle  dis- 
putes are,  whether  justices  or  other  referees, 
to  be  regarded  as  arbitrators;  and  the  ex- 
ception in  Vice-Chancellor  Wood's  judgment 
refers  to  the  well-known  equitable  relief 
afforded  in  the  cases  where  arbitrators  have 
misconducted  themselves  and  abused  their 
powers. 

There  is  no  authority  to  be  found  for  the 
view  of  the  appellant,  except  a  decision  of 
Shee,  J.,  in  the  Bail  Court,  where  that  learned 
judge  held  that  the  justices  were  bound  to 
grant  a  case  under  20  <&  21  Vict.  c.  43 :  Reg. 
v.  LamUrde  (Law  Eep.  1  Q.  B.  388).  But,  in 
the  reports  of  that  case,  it  does  not  appear 
that  s.  40  of  the  18  &  19  Vict  c.  63,  was 
brought  to  the  attention  of  the  learned  judge« 
nor  that  the  earlier  statutes  and  the  decisions 
upon  them  were  referred  to.  With  every 
respect,  therefore,  for  the  learned  V3^d%<&^^^R^ 
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cannot  consider  that  decision  binding  upon  a 
question  of  such  great  practical  importance. 

In  the  result,  we  come  to  the  conclusion 
that  the  magistrate,  in  hearing  this  dispute, 
acted  in  the  character  of  an  arbitrator  under 
the  rules  of  the  society,  and  consequently  that 
his  decision  cannot  be  reviewed  by  this  Court 


upon  the  case  stated,  and  that  the  appeal 
should  be  dismissed. 

Appeal  dismissed,  with  costs. 

Attorneys  for  appellant :  Godfrey  <k  Herbert, 
Attorney  for  respondent :  77.  T.  Robertn, 


June  3, 1869.    Glabke,  Appellant  ;  Gsowder  akd  Othebs,  BESPONDEirrs.    [4  C.  P.  638.] 


Game — Searching  on  a  Highway — ^25  &  26  Yict. 

o.  Hi,  B.  2. 

By  *25  &  26  Vict.  c.  114,  s.  2,  it  is  enacted 
that  it  shall  be  lawful  for  any  constable  in  any 
highway,  street ^  or  pvhlic  place,  to  search  any 
person  whom  he  may  have  good  cause  to  suspect 
of  coming  from  any  land  where  he  shall  have 
been  unlawfully  in  pursuit  of  game,  and  having 
in  his  possession  any  game  unlawfully  obtained, 
or  any  guns,  nets,  or  engines  used  for  taking 
game,  and  should  there  be  found  any  game  or 
any  such  article  or  thing  as  aforesaid  upon  such 
person,  to  seize  and  detain  such  game,  article,  or 
thing,  and  such  constable  shall  in  such  case  apply 
for  a  summons  citing  such  person  to  appear  be- 
fore two  justices ;  and  if  such  person  shall  have 
obtained  such  gams  by  unlawfully  going  on  land 
in  pursuit  of  game,  or  shall  have  used  any  such 
article  or  thing  as  aforesaid  for  taking  game, 
such  person  shall  pay  a  penalty,  and  shall  forfeit 
such  game,  guns,  nets^  ic, : — 

Held,  that  in  order  to  justify  a  conviction 
under  this  section  it  is  necessary  that  game  or 
instruments  for  taking  game  should  be  found 
on  the  accused  in  a  highuMiy.  It  is  not  sufficient 
that  the  accused  should  be  seen  in  a  highway  and 
followed,  and  game  found  on  him  elsewhere : — 

Semble,  it  is  also  necessary  that  the  game  or 
instruments  for  killing  or  taking  game  should  be 
detained  and  taken  from  the  accused  in  the  high' 
way,  in  order  to  give  magistrates  jurisdiction  to 
convict  for  tfte  offence. 

Case  stated  by  Justices  of  Yorkshire  under 
20  &  21  Vict.  c.  43. 

At  a  petty  session  holden  at  Botherham,  in 
the  West  Riding  of  Yorkshire,  an  information 
was  preferred  by  William  Clarke  against 
Robert  Crowder  and  others  under  25  A  26 
Vict  c.  114,  s.  2,  charging  that  they  "  on  the 
19th  day  of  July,  1868,  at  the  township  of 
Kimberworth,  in  the  said  West  Riding,  were 
lawfully  searched  by  the  said  William  Clarke 
and  others,  being  constables  for  the  said 
riding,  in  a  certain  highway  there,  they 
having  good  cause  to  suspect  tiiem  of  coming 
from  certain  land  there  where  they  had  been 
unlawfully  in  search  and  pursuit  of  game, 
and  of  having  in  their  possession  game  un- 
lawfally  obtained,  and  nets  and  engines  used 
Jbr  kUUng  and  taking  game,  there  being  then 


found  upon  them  certain  game,  to  wit,  one 
hundred  rabbits  and  eight  nets  used  asidbre- 
said,  they  having  unlawfully  obtained  tiw 
said  game  and  used  the  said  nets  for  killing 
and  taking  game  by  unlawfully  going  on  cer- 
tain land  there  in  search  and  pursuit  of  game, 
contrary  to  the  statute." 

Upon  the  hearing  of  the  information  it  was 
proved  to  the  satisfoction  of  the  justices  that, 
in  consequence  of  information  received  by  the 
appellant,  a  Serjeant  in  the  West  Riding  con- 
stabulary, he  and  four  other  police  constables 
on  the  19th  of  July,  about  4  o'clock  a.ii., 
placed  themselves  near  a  place  called  Wilton 
Gardens,  and  that  a  little  a^r  4  o'clock 
they  saw  the  respondents  and  five  or  six 
other  men  coming  along  the  turnpike  road 
about  sixty  yards  from  where  they  (the 
police)  were  stationed.  As  soon  as  the  re- 
spondents saw  the  police  constables  they 
turned  back,  and  ran  all  together  towards 
Wilton  Grardens,  at  the  same  time  holding  np 
their  coat  laps,  their  pockets  being  large  and 
bulky.  The  police  constables  did  not  speak 
to  the  men,  but  pursued  them  about  160 
yards,  and  then  lost  sight  of  them  amongst 
the  houses.  The  constables  then  went  to  one 
or  two  houses  not  occupied  by  the  respon- 
dents in  search  of  the  men,  but  none  of  the 
men  were  found  there,  and  afterwcurds  (abont 
ten  minutes  after  they  bad  lost  sight  of  the 
men^  they  went  to  the  house,  of  Crowder  (one 
of  the  respondents)  in  Wilton  Grardens,  the 
door  of  which  was  locked,  and  the  window 
shutters,  which  were  outside  of  the  house, 
were  fast;  but  the  constables  pulled  them 
open,  and  afterwards  gained  admittance,  and 
found  all  the  respondents  in  the  house,  all  of 
them  dressed  as  they  were  when  seen  on 
the  road  except  Crowder,  and  their  pockets 
empty.  No  game  or  game  nets  were  found 
on  their  persons ;  but  in  the  house  the  con- 
stables found  eight  nets,  and  a  number  of 
pegs,  used  for  the  purpose  of  fEistening  the 
nets  down  when  they  are  being  used;  soime 
of  the  respondents  were  lying  upon  the  nets 
on  the  house  floor.  In  the  celJbEu*  of  the  house 
(used  as  a  coal  cellar)  102  rabbits,  80  or  90 
of  them  being  alive,  were  found.  The  rablatB 
were  fresh  and  clean,  and  there  was  no 
appearance  of  any  food  heang  supplied  to 
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one  of  the  respondents  were  seen  or 
the  cellar.  The  constables  took 
L  of  the  nets,  pegs,  and  rabbits,  and 
led  the  respondents  and  conveyed 
he  police  station,  where  they  were 

also  proved  to  the  satisfaction  of  the 
that  the  respondent  Crowder  had 
the  superintendent  of  police,  while 
r  had  him  in  custody  at  the  police 
hat  he,  Crowder,  and  others  were 
ig  in  together,  and  that  they,  the 
spondents,  left  the  stuff  at  his, 
3,  house,  and  were  going  away; 
Crowder,  met  them  near  Fenton 
mt  they  were  on  Lord  Fitzwilliam's 
nd  got  the  rabbits  on  his  lordship's 
md  that  the  rabbits  were  Lord 
tm'a  When  Crowder  made  this 
b  the  other  respondents  were  not 

part  of  the  respondents  it  was  con- 
lat  as  there  was  no  search  of  the 
its  in  a  highway,  street,  or  public 
1  as  the  only  search  which  did  take 
s  in  the  respondent's,  Crowder*s, 
d  as  25  &  26  Vict.  c.  114,  gives  no 
constables  to  search  any  person  in 
ite  house  of  any  x>erson,  and  as  no 
9  found  upon  the  respondents  in 
ffay,  street,  or  public  place,  the  jus- 
Id  not  legally  convict  the  respon- 

t  part  of  the  appellant  it  was  con- 
lat  as  the  respondents  were  pursued 

highway  to  the  house  of  the  re- 
Crowder,  the  search  was  legal ;  but 
fche  constables  were  wrong  or  not  in 
:  as  they  did,  it  was  submitted  that 
es  would  be  justified  in  acting  upon 
nee  thus  obtained,  and  all  that  was 

was,  that  they  should  have  such 
%8  was  sufficient  to  lead  them  to  the 
n  that  the  offence  had  been  com- 

istices  were  satisfied  that  the  re- 
s  were  the  same  men  as  the  con- 
aw  upon,  and  pursued  from,  the 
road,  and  afterwards  found  in  the 
at  Crowder's  house,  and  that  they 
ling  from  laud  where  they  had  been 
ly  in  pursuit  of  game  when  they 
L  by  the  constables  on  the  turnpike 
d  ihej  were  also  satisfied  that  the 
d  in  (Powder's  house  had  been  used 
respondents  in  imlawfully  taking 
the  night  in  question,  and  that  the 
ind  in  Crowder's  house  had  been 
ly  taken  by  the  respondents;  but 
iof  opinion  that  there  was  no  search 
way,  street,  or  public  place,  within 
ing  of  the  section  of  the  Act  of  Par- 
onder  which  the  information  was 
therefore  they  dismissed  the  infor- 

leslaoa  of  law  for  the  opinion  of  the 
IB,  whetluer  or  not  the  justices  were 


right  in  their  determination,  or  whether  they 
would  have  been  justified  in  convicting  the 
respondents,  or  any  of  them,  upon  the  evi- 
dence laid  before  them  by  the  appellant,  as 
previously  set  out 

Ktmplay,  for  the  appellant  The  magis- 
trates might  have  legally  convicted  though 
there  was  no  actual  search  on  the  highway. 
All  that  was  necessary  was  that  there  should 
be  sufficient  evidence  of  the  offence  having 
been  committed,  and  the  offence  is  the  being 
unlawfully  on  land  in  pursuit  of  game.  The 
object  of  the  Act  was  not  to  create  a  special 
offence,  but  to  giv^  special  powers  to  con- 
stables of  searching  persons  in  the  highway 
and  taking  guns  and  other  poaching  instru- 
ments  from  them.  There  are  authorities  to 
shew  that  an  actual  search  is  not  necessary. 
There  are  three  cases  on  the  statute.  In 
Broum  V.  Turner  (13  C.  B.  (N.S.)  486 ;  32  L.  J. 
(M.C.)  106')  the  conviction  was  held  good 
though  only  one  of  the  prisoners  had  been 
searched ;  and  in  Hall  v.  Knox  (4  B.  &  S.  615 ; 
33  L.  J.  (M.C.)  1)  it  was  decided  that  a 
search  was  not  necessary  where  the  gun  or 
game  was  seen  without  searching.  There  is 
no  reason  why  the  other  matters  mentioned 
in  the  Act  should  require,  more  than  the 
searching,  to  be  strictly  complied  with.  The 
only  other  case  on  the  statute  is  Evans  v. 
BoUerUl  (3  B.  &  S.  787 ;  33  L.  J.  (M.C.)  60), 
which  has  no  direct  bearing  on  this  case. 

Sturge,  for  the  resix)ndents.  Before  the 
justices  have  any  jurisdiction  it  must  be 
shewn  that  the  X)erson  accused  was  searched 
and  some  game,  or  gun,  or  other  engine  found 
on  him,  and  the  game  or  gun  actually  taken 
from  him,  and  all  in  a  highway.  [He  was 
stopped  by  the  Court.] 

BoviLL,  C. J.  In  construing  this  statute,  it 
must  be  remembered  that  there  is  a  great 
body  of  law  relating  to  game,  and  when  this 
Act  was  passed  it  was  as  an  addition  to  the 
existing  law  and  for  a  distinct  purpose.  It 
was  passed  for  the  purpose  of  giving  autho- 
rity to  constables  and  peace  officers  to  do 
certain  acts ;  and  power  was  given  them  to 
search  in  the  highways  any  suspected  per- 
son, and  also  power  to  stop  and  search  any 
cart.  This  power,  however,  was  expressly 
limited  to  highways  and  public  places,  and  it 
was  never  intended  to  give  power  to  search 
in  places  other  than  those  in  which  the 
officers  would  be  in  the  ordinary  execution 
of  their  duty.  In  those  places,  if  a  i)erson  is 
suspected  of  having  been  on  land  illegally  in 
pursuit  of  game,  power  is  given  to  search 
him,  and  then,  if  any  game,  or  implements 
for  taking  game  are  found  on  him,  the  con- 
stable may  seize  and  detain  them.  If  the 
Act  had  stopped  there,  there  would  have 
been  no  judicial  tribunal  to  judge  of  the  pro- 
priety of  the  exercise  of  these  exceptional 
powers  by  the  police;  and  the  Act, therefore^^ 
proceeds  to  enact  that  the  coi&&t&b\A 
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he  has  so  done,  shall  take  out  a  Bummons 
agaiiist  the  person;  it  is  not  left  to  his 
option,  but  he  is  bound  to  do  it,  and  a  check 
is  thus  placed  on  the  exeidse  of  the  power 
by  the  police.  That  being  so,  what  is  the 
case  in  which  the  sununons  may  and  must 
be  taken  out  ?  The  Act  says,  "  in  such  case." 
The  only  case  preyiously  mentioned  is  of  a 
person  who  has  been  suspected  and  searched 
m  a  highway,  street,  or  public  place,  and 
game  or  implements  found  on  him,  which 
have  been  seized  and  detained ;  and  it  is  dif- 
ficult to  see  how  the  words  ''  such  case  "  can 
apply  to  anything  else.  The  Act  then  speaks 
of  *^8uch  person,"  and  "such  game;"  can  it 
be  any  other  than  the  person  so  suspected 
and  searched,  or  upon  whom  the  game  is 
found,  and  the  game  so  found  and  detained  ? 
At  the  close  of  the  section  it  is  provided  that 
if  a  oonyiction  follows  the  game  may  be  sold 
or  destroyed,  and  if  there  is  no  conviction, 
that  it  shall  be  given  back  to  the  person  from 
whom  it  is  taken — directions  which  seem  to 
be  suited  to  the  consecutive  series  of  acts 
mentioned  at  the  beginning  of  the  section. 
The  first  section  also  requires  that  the  iustice 
who  makes  out  the  summons  should  be  a 
justice  of  the  county  in  which  the  gome  is 
found.  Looking  at  all  these  provisions,  I  am 
clearly  of  opinion  that  the  magistrates  were 
right,  for  even  if  seizing  and  detaining  the 
game  be  not  necessary,  here  it  was  not  even 
"  found  "  withm  the  terms  of  the  Act  The 
summons  cannot  be  taken  out  by  any  con- 
stable, but  only  by  the  constable  who  finds 
the  game  or  implements,  and  such  finding, 
therefore,  is  essential  to  give  the  magistrates 
jurisdiction.  In  the  case  of  Ball  v.  Knox 
(4  B.  &  S.  615;  33  L.  J.  (M.C.)  1),  in  the 
Queen's  Bench,  it  seems  to  have  heen  held 
that  an  actual  search  was  not  necessary  to 
give  authority  to  the  magistrates  to  convict ; 
but  the  Court  did  not  hold  that  finding  was 
not  necessary.  My  present  impression  is, 
that  it  is  necessary  that  there  should  also  be 
a  seizing  and  detaining  of  the  game  in  the 
highway,  street,  or  public  place;  but  it  is 
unnecessary  to  decide  that  point. 

Btles,  J.  I  am  also  of  opinion  that  the 
magistrates  were  right.  It  must  be  remem- 
bered that  this  section  not  only  creates  a  new 
summary  jurisdiction,  but  changes  the  burden 
of  proof  in  a  criminal  case.  It  must,  there- 
fore, be  construed  strictly.  It  seems  to  me 
that  there  are  four  requirements  before  that 
jurisdiction  arises : — 'First,  the  accused  must 
be  found  in  a  highway,  street,  or  public 
place.  Secondly,  a  constable  or  peace  officer 
must  have  good  ground  to  suspect  that  he  is 
coming  from  land  where  he  has  been  unlaw- 
fully in  search  or  pursuit  of  gEune.  Thirdly, 
he  must  have  in  nis  possession  some  game 
unlawfully  obtained,  or  a  gun,  or  part  of  a 
gun,  or  net,  or  engine  for  taking  or  killing 
game.  Fourthly  (which  gives  rise  to  the 
Question  in  this  case),  the  game,  or  other 


article,  or  thing,  must  have  been  fo 
him,  and  by  that  I  understand  that 
been  either  heard,  seen,  or  felt  on  h 
must  then  and  there  have  been  perce 
the  finder's  senses,  and  not  inferred 
jecture.  If  it  be  found  without  sean 
agree  there  need  be  no  search.  I  do 
whether  it  is  necessary  that  the  gs 
other  article,  or  thing,  should  be  thei 
and  detained;  much  may  be  said  in 
of  that  view ;  but  it  is  not  needful  to 
the  point  now,  because,  as  the  fourtii 
site  mentioned  above  has  not  been  hei 
fied,  the  magistrates  could  not  right 
convicted.  I  think,  therefore,  our  ju( 
should  be  for  the  respondents. 

Montague  Smith,  J.  I  am  of  th 
opinion.  I  think  that  the  various  cla 
this  section  are  relative,  and  depend 
another,  and  cannot  be  read  as  Mr.  Ki 
would  have  us  read  them.  I  think 
condition  precedent  to  the  power 
magistrate  to  convict  that  a  constable 
have  searched  the  prisoner  in  a  hij 
street,  or  public  place,  or  when  that 
which  renders  the  search  unnecessai 
he  should  have  found  game  or  a  gun  o 
engine  for  killing  or  taking  game  on  tJ 
son,  and  if  he  does  so  whether  it  is  foi 
search  or  actual  sight  it  seems  to  mi 
importance ;  but  it  must  be  found  in 
position  that  the  constable  can  seize  it 
am  inclined  to  think  seizure  is  as  ne< 
as  the  rest,  and  that  the  jurisdiction 
magistrate  only  arises  when  the  ga 
instrument  has  been  seized  and  de 
The  constable  has  only  power  to  sea 
the  highway,  and  when  ne  has  searc 
without  searching  has  found  game  oi 
instrument  for  taking  game,  and  has 
it,  such  constable  in  such  case  may  app 
magistrate  for  a  summons,  expressions 
plainly  shew  that  it  is  only  the  constat 
nas  so  acted  who  can  apply  to  the 
trate;  the  subsequent  purt  of  the  i 
seem  also  to  indicate  that  the  jurisdic 
the  magistrates  only  arises  when  the 
part  of  the  section  has  been  fulfillec 
have  said.  If  this  is  not  the  construe 
is  difficult  to  escape  from  one  which 
lay  down  that  if  a  constable  sees  a 
whom  he  suspects  of  having  a  hare 
pocket  cross  a  highway  he  may  follow 
his  own  house,  and  then  if  he  finds  th 
may,  without  seizing  it,  take  out  a  su] 
unaer  this  Act.  It  certainly  was  not  in 
to  turn  constables  into  gamekeepers, 
would  be  the  effect  of  such  a  constr 
and  the  section,  even  as  we  construe 
undoubtedly  give  considerable  protecl 
game,  because  it  is  not  necessary  und 
statute  to  prove  on  what  ground  the 
has  been  taken  as  it  is  under  former  st 
I  think  that  the  decision  of  the  magi 
was  right,  and  the  appeal  must  thera 
dismissed. 
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J.  It  seems  to  tne  that  this  statute 
.Tsate  any  new  offence :  the  offence 
:  before  in  a  person  obtaining  game 
ally  going  upon  land  in  search  or 

game ;  but  what  this  Act  does  is 
lew  jurisdiction  to  a  new  tribunal 
in  a  different  way  on  different  evi- 
same  offence ;  but  only,  I  think,  in 
rcximstanccs.  The  new  tribunal  is 
strates  in  petty  sessions;  the  dif- 
lishment  is  by  inflicting  a  penalty 
ting  the  game  or  instrument  for 
cne ;  the  different  evidence  consists 
ig  no  longer  necessary  to  prove  on 
1  the  person  has  illegally  been, 
t  jurisdiction  can  arise  certain  con- 
•e  necessary.     First,  a  constable 

on  the  highway  either  game,  or 
>]e  or  thing  for  killing  or  taking 
Q  some  suspected  person  or  convey- 
must  seize  it,  and  then  the  same 
must  lay  an  information  before  a 
!  respecting  it.  1  think  Mr.  Eem- 
ihewn  that  a  search  is  not  neces- 
only  part  of  the  procedure  referred 
Act.    To  shew  tnat  the  constable 


has  found  the  game  or  other  articles,  I  think* 
it  is  not  necessary  to  prove  that  he  has  seen 
or  felt  them ;  but  it  is  sufficient  if  the  circum- 
stances were  such  as  to  produce  certainty  in 
his  mind  that  the  game  or  other  article  was 
there.  But  I  think  something  more  is  neces- 
sary, viz.,  that  the  game  or  other  article 
should  be  seized  in  the  highway,  and  that  if 
the  accused  were  to  escape  witii  the  article 
the  magistrates*  jurisdiction  would  not  ayise : 
in  the  same  way  as  if  all  these  things  hap- 
pened, and  if  a  different  constable  took  out 
the  summons,  the  magistrates  would  have  no 
jurisdiction.  I  agree  with  liir.  Sturge  that  it 
is  not  all  "persons  who  have  committed  the 
offence  of  being  unlawfully  in  pursuit  of  game 
who  can  be  prosecuted  under  tliis  section, 
but  only  those  persons  who  are  within  the 
terms  of  the  scctiop.  I  think,  therefore,  that 
the  magistrates  were  right  in  their  decision. 

Judgment  for  the  respondents  with  costs. 

Attorneys  for  appellant :  Learoyd  <fe  Bleby. 
Attorney  for  respondents :  ff.  B,  Clarke. 


^ay  81, 1869.    Case,  Appellant;  Stobet,  Bespondent.    [4  Exch.  819.] 


larriage  —  Railway  Station — "  Public 
or  Road  "— •*  Street  or  Place  "— "  Ply- 
Hire  "—1  &  2  Wm.  4,  c.  22,  ss.  4,  35— 
7  Vict,  c  33,  a.  17. 

ey  carriage  whilst  on  the  premises  of 
company  by  thtir  leave  for  the  accom- 
if  passengers  by  their  trains,  is  not 
or  hire  **  in  any  "  street  or  place " 
meaning  of  the  Hackney  Carriage 
the  driver  of  such  carriage  cannot 
e  Acts  be  compelled  to  convey  any  per^ 
ts  of  hiring  it. 

(^per  Bramwellf  B.),  if  the  driver 
be  hired,  the  regulations  of  the  Hack- 
%ge  Acts  as  to  the  amount  of  fare 
U  attach. 

ated  by  a  Metropolitan  Police  Ma- 

Qder  20  &  21  Vict.  c.  43. 

laint  was  preferred  by  the  api)ellant 

e  respondent  that  the  respondent, 

of  the  hackney  carriage  No.  8435, 

>rtain  public  place,  to  wit,  the  Great 

railway  station  at  King's  Cross,  in 

of  St.  Pancras,  and  within  the  me- 

police  district,  refuse  to  drive  the 

ige  to  a  certain  place,  not  exceeding 

to  which  he  was  required  to  drive 

int.  l^e  following  fjBLcts  were  proved 

nng: — 

[eUant  went  to  the  Great  Northern 

teHon,  within  which,  on  a  rank  of 


cabs  by  the  side  of  the  arrival  platform,  was 
the  respondent's  cab.  The  respondent  had 
been  admitted  into  the  station  with  his  cab 
by  the  railway  company,  for  the  purpose  of 
accommodating  passengers  arriving  by  their 
trains.  The  station  is  the  private  pronerty 
of  the  company.  The  appellant  who  haa  not 
on  the  occasion  in  question  been  a  passenger 
by  any  train,  but  had  entered  the  company's 
premises  from  the  street,  required  the  re- 
spondent, whom  he  found  standing  on  the  ar- 
rival platform  near  the  cab,  to  drive  him  to 
Camden  Town  (a  place  less  than  six  miles  off), 
but  upon  learning  that  the  appellant  had  not 
arrived  by  train,  the  responaent  declined  to 
drive  him.  This  was  the  offence  complained 
of.  On  the  part  of  the  appellant  it  was  con- 
tended that  the  respondent  was  bound  to  drive 
him.  and  in  refusing  made  himself  liable  to  a 
pcnity  Tender  1  &  2  Wm.  4,  c.  22,  ss.  85,  42, 
and  IG  &  17  Vict  c.  88,  s.  17.  The  respond- 
ent, on  the  other  hand,  urged  that  the  Great 
Northern  railway  station  was  private  pro- 
perty, and  that  he  and  all  other  cabmen  who 
entered  the  station  to  take  passengers  were 
either  hired  by  the  company,  or,  at  all  events, 
were  on  private  ground  under  the  company's 
license,  and  not  in  any  *'  street  or  place,"  and 
could  not  be  said  to  be  "  plying  for  hire " 
within  the  meaning  of  the  Hackney  Carriage 
Acts.  The  mapstrato  determined  that  a  rail- 
way station  being  tih.©  pm«b\»  ^lo^tNi  <A  SJm^ 
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railway  compaiiy,  the  company  might  at  their 
pleasure  admit  or  exclude  cabs,  or,  as  in  the 
case  of  the  Great  Korthem,  admit  them  on 
such  conditions  as  they  might  think  fit  to  im- 
pose, and  that,  imder  these  circumstances, 
cahmen  coming  into  the  station  under  the 
license  of  the  company  could  not  be  said  to 
be  plying  for  liire  under,  and  to  be  when  there 
governed  by,  the  rules  laid  down  in  the  Hack- 
ney Carriage  Acts,  but  were,  whilst  within  the 
station,  goYemed  in  their  dealings  with  the 
public  by  the  ordinary  law  of  contract  He 
accordingly  dismissed  the  summons.  The 
question  for  the  opinion  of  the  Court  was 
whether  his  decision  was  right. 

The  1  &  2  Wm.  4,  c.  22,  s.  4,  enacts  that, 
"  every  carriage  with  two  or  more  wheels 
which  shall  be  used  for  thlD  purpose  of  stand- 
ing or  plying  for  hire  in  any  public  street  or 
road  at  any  place  within  the  distance  of  five 
miles  from  the  General  PostOflfice,  in  the  city 
of  London  (1)  . . .  shall  be  deemed  and  taken 
to  be  a  hackney  carriage  within  the  meaning 
of  this  Act." 

8.  35  enacts  that,  "  every  hackney  carriage 
which  shall  be  found  standing  in  any  street 
or  place,  and  having  thereon  any  of  the  num- 
bered plates  required  by  this  Act  to  be  fixed 
on  hackney  carriages  (2)  shall,  unless  actually 
hired,  be  deemed  to  be  plying  for  hire,  al- 
though such  hackney  carnage  shall  not  l)e  on 
any  standing  or  place  usually  ai)propriated 
for  the  purpos  J  of  hackney  carriages  standing 
or  plying  for  hire;  and  the  driver  of  every 
such  hackney  carriage  which  shall  not  be  ac- 
tually hired  shall  be  obliged  and  compellable 
to  go  with  any  person  desirous  of  hiring  such 
hackney  carriage;  and  upon  the  hearing  of 
any  complaint  against  the  driver  of  any  such 
hackney  carriage  for  any  such  refusal,  such 
driver  shall  be  obliged  to  adduce  evidence  of 
having  been  and  of  being  actually  hired  at 
the  tune  of  such  refusal,  and  in  case  such 
driver  shall  fail  to  produce  sufficient  evidence 
of  having  been  and  of  being  so  hired  as  afore- 
said, he  shall  forfeit  40s." 

S.  42  enacts  that,  "  if  the  driver  of  any 
hackney  carriage  shall  refuse  to  go  with  any 
person  desirous  of  hiring  his  carriage  for  the 
legal  and  projxir  fare  allowed  by  this  Act .  .  . 
or  if  the  proprietor  or  driver  of  any  haclmey 


(1 J  By  6  &  7  Vict.  0. 86,  s.  2,  the  "limits  of  the 
city  of  London  and  the  libertioe  thereof  ^nd  metro- 
pohtan  police  district"  are  substituted  for  the 
above  limit  of  five  miles  from  the  General  Post 
Office. 

(2)  8. 6  provides  that  hackney  carriages  are  not 
to  be  kept  or  used  without  licenses  and  numbered 
plates.  8.  22  imposes  on  the  owner  of  a  hackney 
carriage  kept  or  used  without  licence,  or  without 
a  numbered  plate,  a  penalty  of  KM.  8.  23  imposes 
a  5L  penalty  on  the  driver  of  any  carriage  without 
a  numbered  plate  *'  used  for  the  purpose  of  stand- 
ing or  plying  for  hire  as  a  hackney  carriage  in 
any  public  street  or  road,  at  any  place  "  within 
Mre  miles  of  the  Genera]  Poot  Office. 


carriage  shall  exact  or  demand  for  the  hire 
thereof  more  than  the  proper  sum  limited 
and  allowed  for  the  same  by  this  Act,  every 
such  proprietor  or  driver  so  offending  shall 
forfeit  40».*' 

The  16  &  17  Yict.  c.  33,  s.  7,  requires  a 
hackney  carriage  driver,  unless  he  have  a 
reasonable  excuse,  to  drive  to  any  place  not 
more  than  six  miles  &om  the  place  where  be 
is  hired,  to  which  the  hirer  may  order  hun  to 
drive ;  and  s.  17  imposes  a  penalty  on  him  H 
he  refuse. 

Hon,  O.Denman,  Q,C.  (Hume  ITiUiafMSSid 
Burford  Hancock^  with  him),  for  the  appellant, 
contended  that  the  terminus  of  a  railway  com- 
pany, being  a  place  of  public  resort  though 
private  property,  was  a  '*  street  or  place " 
within  the  meaning  of  1  &  2  Wm.  4,  c  22,  a 
35,  the  terms  of  which  were  wide  and  general; 
and  that  the  respondent's  hackney  carriage 
was  "  plying  for  hire  "  at  the  Great  Northern 
station  when  the  appellant  claimed  to  hire  it, 
within  the  meaning  of  that  Act  and  of  the 
other  Hackney  Carriage  Acts.  The  result  of 
holding  the  contrary  would  be  to  place  the 

Sublic  at  the  mercy  of  hackney  carriage 
rivers  at  railway  stations.  [He  also  refe^ 
red  to  1  &  2  Wm.  4,  c.  22,  ss.  4,  6, 7, 20, 24, 
34, 42 ;  to  6  &  7  Vict.  c.  86,  s.  29,  and  13  Vid 
c.  7, 8. 5,  authorizing  the  police  commissioners 
to  appoint  standings  at  such  "places"  as  they 
should  think  fit ;  and  to  16  &  17  Vict  c.  38, 
8.  17.] 

J,  Brown,  Q,C.  (A,  inVAswith  him),  for  the 
resi^ondent,  was  not  called  on. 

Eellt,  G.B.  In  this  case  the  question  is 
whether  the  respondent  under  the  circum- 
stances was  bound  to  allow  himself  to  be 
hired  by  the  appeUant,  and  the  answer  prin* 
cipally  depends  on  the  construction  to  be 
placea  on  ceriain  of  the  sections  of  1  &  2 
Wm.  4,  c.  22.  Now  the  4th  section  of  that 
Act  defines  a  "  hackney  carriage  "  to  be  "every 
carriage  with  two  or  more  wheels  which  shall 
be  used  for  the  purpose  of  standing  or  plying 
for  hire  in  any  public  street  or  road  at  any 
place  within  the  distance  of  five  miles  from 
the  General  Post  Office  in  the  city  of  London,* 
whatever  may  be  the  form  or  construction  d 
such  carriage  or  the  number  of  i)crson8  it  is 
calculated  to  convoy,  or  the  number  of  hoaes 
it  may  be  drawn  by.  First,  then,  was  the 
carriage  in  this  case  "  standing  or  plying  for 
hire?"  Those  words  must  mean  that  the  car- 
riage is  to  be  at  the  disposal  of  any  one  of  the 
public  who  may  think  fit  to  hire  it.  I  think, 
therefore,  that  they  are  not  applicable  here. 
The  railway  company,  it  appears,  idlow  a 
number  of  cabs  to  come  upon  their  premises, 
and  there  await  the  arrival  of  the  trains  in 
order  to  provide  accommodation  for  the  ar- 
riving passengers.  In  one  sense,  t^eae  cabs 
are  undoubtealy  plying  for  hire,  but  th^  aie 
not  so  plying  in  a  general  sense,  but  omy  to 
such  an  extent  and  subject  to  such  regiula- 
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Qie  license  given  to  them  by  the  rail- 
ipany  may  admit  To  what  extent, 
ect  to  what  r^;iilations,  mnst  depend 
ftrticnlar  terms  of  the  licence  in  each 
or  example,  there  might  be  an  agree- 
tween  a  company  and  the  cabmen 
»wed  to  enter  their  station  as  to  the 
I  which  passengers  should  be  taken 
so  forth.  But  whatever  particular 
aent  might  be  made,  the  hackney 
I  subject  to  it  could  not  be  said  to  be 
\g  or  plying  for  hire,"  which  must 
adyat  any  moment  to  be  hired  by 
of  the  public. 

aeoondly,  we  have  to  consider  the 
3nt  words  of  the  definition  "  in  a 
reet  or  road."  It  is  clear  to  me  that 
stations  are  not  either  public  streets 
3  roads.  They  are  private  property ; 
M>ugh  it  is  true  they  are  places  of 
•eaori,  that  does  not  of  itself  make 
blic  places.  The  public  only  resort 
on  railway  business,  and  the  railway 
r  might  exclude  them  at  any  moment 
xi,  except  when  a  train  was  actually 
or  departing.  For  the  proper  carry- 
'  their  business  they  must  necessarily 
dr  premises,  which  are  nevertheless 
Emd  in  no  possible  manner  capable  of 
scribed  as  public  streets  or  roads, 
of  opinion,  then — first,  that  the  re- 
f  8  carriage  was  not  "  standing  or 
or  hire;"  and  secondly,  that  at  all 
i  was  not  so  standing  or  plying  for 
{.  4  of  the  Act  requires,  in  a  '.'  public 
r  road."  The  driver,  therefore,  was 
e  to  the  penalty  imposed  by  s.  35  foi 
to  take  a  fieure.  In  that  section,  it  is 
>  penaltv  is  imposed  on  the  driver  of 
imbered  hackney  carriage  standing 
g  for  hire  "  in  any  street  or  place," 
[fkring  somewhat  from  those  of  s.  4, 
Twever  must  be  taken  to  govern  the 
ct.  But  even  these  words  would  not 
this  case.  Mr.  Denman  argued  that 
*  is  a  large  term ;  but  we  must  take 
ly  meaning  a  place  ejusdem  generis 
fcreet.  The  decision  at  which  I  have 
oiay  possibly  lead  to  some  inconve- 
o  the  public  If  so,  it  will  become 
of  the  railway  companies  to  obviate 
aking  proper  regulations  with  the 
whom  they  authorize  to  enter  their 
The  case  really  seems  to  me  exactly 
18  to  that  of  an  owner  of  a  park  per- 
sabmen  to  come  and  stand  within  his 
in  order  to  accommodate  his  depart- 
its;  and  it  could  not  be  contended 
that  case,  any  passer-by  might  enter 
c  and  insist  on  one  of  the  cabmen 
lying  him  as  a  passenger.  My  judg- 
erofore,  is  for  the  respondent 

VSLL,  B.  I  am  of  the  same  opim'on, 
)  onj^  a  few  words  to  add.  Section 
;  2  Wm.  4,  c.  22,  is  very  inartificially 
1^  the  plain  English  of  it  is  that  the 


driver  of  every  hackney  carriage  with  a  number 
on  it  found  in  any  street  or  place  shall,  if  he 
be  not  hired  already,  be  obliged  to  take  any 
person  who  desires  to  engage  him.  ;Well, 
then,  was  the  respondent  the  driver  of  such 
a  carriage  ?  Certainly  not.  The  section  can- 
not be  meant  to  apply  to  a  place  to  which  the 
public  have  no  right  of  access.  Otherwise 
this  absurd  consequence  might  follow,  that 
even  in  his  master's  yard  he  would  be  obliged 
to  take  any  one  who  chose  to  come  into  the 
yard  and  ask  him.  Again,  it  is  to  be  noticed 
that  the  driver  is  to  be  imder  no  obligation 
unless  the  carriage  has  a  numbered  plate  on 
it ;  and  s.  23  imposes  a  penalty  on  the  driver 
of  a  carriage  without  a  numbered  plate, 
standing  or  plying  for  hire  ''in  any  publio 
street  or  road."  Now,  a  hackney  carriage 
might  ply  at  a  railway  station  without  a  plate, 
for  such  a  place  cannot  be  a  public  street 
or  road,  and  then  supposing  more  than  the 
legal  fare  was  demanded,  the  driver  would 
nevertheless  not  be  liable  to  a  penalty  under 
s,  42,  for  the  whole  Act  only  applies  to  num- 
bered cabs.  The  result  would  be  that,  if  the 
magistrate  was  wrong,  all  that  a  cabdriver 
would  have  to  do  would  be  to  take  off  his 
plate  before  entering  a  station.  Nor  does  s.  22 
affect  the  matter,  for  I  think  it  imposes  a 
penalty  on  the  keeping  only  of  un-numberod 
cabs  not  on  plying  with  them,  a  case  pro- 
vided for  by  8.  23,  which  inflicte  a  penalty 
of  6/.  on  the  driver  and  10/.  on  the  owner. 
Beading  s.  42,  therefore,  with  s.  23,  it  seems 
to  me  manifest  that  the  "street  or  place" 
mentioned  in  s.  35  must  be  the  same  thing  as 
the  "  public  street  or  road  "  mentionea  in 
s.  23,  and  that  neither  section  can  include 
the  premises  of  a  railway  company. 

But  it  is  said  that  on  this  construction  of 
the  Act  people  who  hire  cabs  at  railway 
stations  will  be  at  the  cabman's  mercy.  For 
two  reasons  this  will  not  happen.  First, 
there  are  the  railway  authorities,  who  will 
take  care  that  nothing  of  the  sort  occurs. 
Moreover,  s.  42  imposes  on  the  driver  of  a 
numbered  cab  a  penalty  for  asking  more  than 
the  statutory  fare  in  unqualified  terms,  and 
without  regard  to  the  place  where  and  the 
person  by  whom  he  was  hired  in  the  first  in- 
stance. It  nught  perhaps  be  said  that  sec- 
tion only  applies  when  a  driver  is  hound  to 
agree  to  be  hired  upon  anybody's  request,  and 
not  where  he  has  an  option  as  at  a  railway 
station ;  but  I  think  it  applies  to  all  drivers 
when  once  hired,  no  matter  where.  However 
this  may  be,  the  public  can  be  amply  pro- 
tected from  any  extortion  by  the  railway  com- 
panies, who,  whilst  admitting  certain  cabs 
mto  their  premises,  may  insist  on  whatever 
terms  they  think  proper. 

Channell,  B.  I  am  also  of  opim'on  that 
the  magistrate's  decision  was  right  The  case 
turns  on  8.  35  of  1  &  2  Wm.  4,  c.  22,  which  is 
certainly  not  very  accurately  worded.  The 
intention  of  the  section  doubtleea  ^qa  tA  ^t;^ 
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Tent  a  cabdriver  from  capricionsly  refusing 
a  fare.  The  common  moae  of  doing  bo  nsea 
to  be  by  drawing  off  a  stand,  and  then  declin- 
ing to  allow  the  cab  to  bo  engaged,  and  to 
prevent  this  mischief  it  was  enacted  that 
€very  driver  of  a  hackney  carriage  standing 
or  plying  for  hire  in  any  street  or  place  should 
be  compellable  to  go  with  any  person  desirous 
of  hiring  him,  whether  the  carriage  was  or 
was  not  on  the  usual  "stand."  But  the  street 
or  place  meant  must  be  a  street  or  plac«  where 
both  the  driver  and  hirer  may  lawfully  be. 
Now  here  both  elements  are  wanting.  The 
cabman  had  no  right  to  be  on  the  railway 
company's  premises.  Ho  was  allowed  to  be 
there  by  the  company  for  the  accommodation 
of  the  public  who  might  happen  to  be  pas- 
sengers by  the  trains.  Then,  again,  the  per- 
son who  claimed  to  hire  the  respondent,  had  no 
right  to  be  on  the  railway  premises  at  all.  I 
think  therefore  the  provisions  of  s.  35  are  not 
applicable  to  this  case. 

Cleasbt,  B.  I  am  of  the  same  opinion.  It 
is  not  necessary  to  decide  the  case  on  narrow 
groimds.  The  whole  scope  of  the  Act  is  ap- 
plicable to  a  public  matter ;  to  cases  where 


the  cabman  is  performing  a  public  duiy  with 
reference  to  the  hirer  as  one  of  the  public.  The 
language  of  s.  4  entirely  supporte  this  view, 
and  governs  the  whole  Act,  and  I  think  there- 
fore s.  35  only  applies  to  a  "  street  or  place" 
where  the  cabman  himself  has  a  right  to  be, 
and  where  anybody  who  may  wish  to  hire  him 
has  a  right  to  be  also.  A  railway  station  can* 
not  be  such  a  place,  for  at  any  time  the  com- 
pany might  exclude  all  cabs  if  it  so  pleased 
them,  and  some  companies  do  admit  the  cahi 
of  one  proprietor  only.  The  legality  of  snch 
a  course  was  established  ra  Beadel  y.  EatUn 
Counties  Raihvay  Company  (2  C.  B.  (NA) 
509 ;  26  L.  J.  (C.P.)  250),  where  an  injuno- 
tion  was  asked  for  against  the  company  I7 
one  of  the  excluded  cab  proprietors.  But  the 
Court  refused  the  application  on  the  ground 
that  no  inconvenience  was  inilictcd  cm  the 
public.  There  has  been  none  su^ested  is 
the  present  case,  and  I  am  of  opinion  there- 
fore that  our  judgment  should  be  for  the  re* 
spondent. 

Judgment  for  the  respondent. 

Attorney  for  appellant :  J.  T,  Fiy, 
Attorneys  for  respondent :   Wontner  &  Soil 
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Boroogh  Justices  —  Application  of  Penalties  — 
Separate  Commission  of  the  Peace  —  Con- 
struction of  Statute  —  Preamble  restraining 
Enactment  — II  &  12  Vict.  c.  43,  s.  3i  — 
9  Geo.  4.  c.  61,  8.  26—24  &  25  Vict.  c.  75,  s.  4. 

Where  Justices  of  a  borough,  vjhich  has  a  sepa^ 
rate  commission  of  the  2>eace,  but  not  a  separate 
court  of  quarter  sessions,  in  the  exercise  qf 
their  summary  jurisdiction,  impose  penalties 
for  offences  against  the  general  law,  they  act 
for  the  county,  and  the  penalties  must,  under 
11  <£;  12  Vict,  c,  48,  «.  31,  be  paid  over  by  their 
clerk  to  the  treasurer  of  the  county  or  jjUzce  to 
the  quarter  sessions  of  which  the  appeal  from 
their  decision  lies ;  and  it  makes  no  difference 
that  the  borough  has  a  separate  commission  qf 
the  peaee. 

The  4th  section  of  24  &  25  Vict,  c.  75,  which 
declares  that  in  tlie  Alehouse  Licensing  Act 
(9  Oeo.  4,  c.  61)  the  words  **  county  or  place  " 
include  any  borough  having  a  separate  com^ 
mission  of  the  peace,  though  not  a  separate  court 
of  qtmrter  sessions,  only  applies  to  the  power  of 
granting  and  withidrawing  licences  contained  in 
that  Act,  and  does  not  affect  the  application  of 
,  penalties  fixed  by  its  2^th  section* 

Special  oase  stated  in  an  action  brought 
by  the  treasurer  of  the  West  Biding  of  York- 
shire against  the  clerk  to  the  justices  of  the 


peace  for  the  borough  of  Bradford,  to  reooTer. 
certain  fines  and  penalties  imposed  by  the 
justices  acting  summarily  in  respect  of  of- 
fences against  the  general  law,  ana  not  und» 
local  statutes,  and  received  by  the  defendant 
under  11  &  12  Vict.  c.  43,  s.  31,  and  9  Geai 
c.  61,  s.  26. 

In  the  year  1847,  the  parliamentary  borough 
of  Bradford  was  constituted  a  municipal  lx>- 
rough  by  royal  charter,  which  extended  to 
the  inhabitants  of  the  borough  all  the  provi- 
sions of  5  &  6  Wm.  4,  c.  76,  and  of  any  otbor 
Acts  amending  or  altering  or  relating  to  that 
Act. 

The  borough  has  a  separate  commission  of 
the  peace  under  6  &  6  Wm.  4,  c.  76,  s.  98, 
which  was  granted  on  the  6th  of  July,  1848, 
but  has  no  separate  court  of  quarter  8e8sioii& 
It  has  a  borough  fund  and  a  borough  trea- 
surer. It  supports  its  own  police  by  means 
of  rates  upon  the  inhabitants,  and  expends 
annually  a  considerable  sum  in  the  preven- 
tion, detection,  and  punishment  of  crime.  It 
maintains  the  borough  court,  and  pays  the 
salaries  of  the  clerks  and  officers.  It  also 
bears  the  exx>enso  of  those  prosecutions  for 
which  no  allowance  is  made  by  the  county, 
and  in  addition  pays  a  contribution  .of  more 
than  6000/.  per  annum  towards  the  county 
rates. 

The  moneys,  the  subject  of  this  case,  would. 
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i  by  the  treasurer  of  the  borough, 
i  by  him  towards  these  expenses. 
uBtices  of  the  peace  for  the  West 
■e  emi>owered,  by  5  &  6  Wm.  4,  c.  76, 
exercise  the  junsdiction  of  justices 
ice  in  and  for  the  borough,  as  fully 
'  they  may  do  in  and  for  the  county ; 
2  &  13  Vict.  c.  18,  s.  1,  every  sitting 
Dg  of  the  borough  justices  at  the 
pointed  for  the  purpose  is  to  be 
k  petty  sessions  of  the  peace,  and  the 
^r  which  the  same  is  holden  is  to  be 
k  petty  sessional  division  within  the 
of  any  Act  of  Parliament  then  or 
r  to  be  made. 

summary  proceedings  before  the 
court  there  is  an  allegation  that  the 
ve,  or  the  offence  or  cause  of  com- 
066,  within  the  borough ;  the  trial  or 
ilways  takes  place  within  the  petty 
division,  namely,  the  borough ;  and 
r  the  West  Ridmg  justices  assist  in 
aes,  they  are  described  in  the  sum- 
jid  process  as  justices  acting  in  and 
orough. 

nmty  petty  sessional  division  within 
radford  is  situated  is  that  of  j^t 
and  county  special  sessions  are  held 
he  borough  for  various  purposes 
0  not  directly  affect  the  borough, 
for  highways,  passing  accounts,  &c. 
nty  business  and  the  borough  busi- 
to  that  extent  kept  quite  distinct  and 

• 

&  12  Yiot.  c.  43, 8.  31,  penalties  and 
id  under  warrants  of  distress,  or  Con- 
or orders  of  justices,  are  to  be  paid 
the  constables,  &c.,  receiving  them, 
clerk  of  the  division  in  which  the 
r  justices  issuing  such  warrant  shall 
tct ;"  and  all  simis  so  received  by  the 
all  forthwith  be  mid  by  him  as 
by  the  statute  on  which  the  informa- 
omplaint  is  framed ;  and,  if  the  sta- 
tain  no  such  directions,  then  **  to  the 
p  of  the  county,  riding,  division, 
ity,  borough,  or  place  for  which  such 
r  justices  shall  have  acted ;  .  .  .  and 
eh  clerk  is  to  keep  an  cu^count  of  all 
neys  received  by  him,  and  to  render 
)  the  justices  assembled  at  the  first 
ssions  of  every  month  held  for  the 
in  which  such  justice  or  justices  as 
[  shall  usually  act,  and  to  deliver 
eh  return  "  to  the  clerk  of  the  peace 
»unty,  riding,  division,  liberty,  city, 
,  or  place  within  which  such  d[i vision 
situate,  at  such  times  as  the  court 
ar  sessions  for  the  same  shall  order  in 
alf." 

»  Alehouse  Licensing  Act  (9  Geo.  4, 
;  26,  any  justice,  before  whom  any 
is  reoovered  under  the  provisions  of 
may  award  any  portion  not  exceeding 
'  to  the  prosecutor,  "and  the  re- 
io  the  treasurer  of  the  county  or 
which  flooh  justice  shall  then  act" 


r  24  &  25  Vict.  c.  75,  entitled  "  The  Muni- 
cipal Corporations  Act  Amendment  Act, 
1861,"  by  B.  4,  after  reciting  that  doubts  have 
arisen  whether  boroughs  with  separate  com- 
missions of  the  peace,  under  s.  98  of  the 
principal  Act,  but  without  separate  quarter 
sessions,  are  towns  corporate  within  9  Geo.  4, 
c.  61,  so  as  to  give  the  justices  of  such  borough 
control  over  the  granting  or  withdrawing 
licences,  declares,  that  in  the  construction  of . 
the  last^mentioned  Act,  "the  words  'town 
corporate,  and  the  words  '  county  or  place,* 
ana  the  words  'division  or  place,*  include 
every  borough  in  England  having  a  sepa- 
rate commission  of  the  "peace,  although  it 
may  not  have  a  separate  court  of  quarter 
sessions  " 

Under  11  &  12  Vict.  c.  43,  s.  31,  sums 
amounting  to  25/.  had  been  paid  over  by  the 
borough  constables  to  the  defendant,  which 
he  refused  to  pay  over  to  the  plaintiff,  alleg- 
ing that  it  was  his  duty  to  pay  them  over  to 
the  borough  treasurer. 

Under  9  Geo.  4,  c.  61,  jwnalties  had  been 
imposed  by  the  borough  justices  and  received 
by  the  defendant,  the  amoimt  of  which,  after 
deducting  the  portion  awarded  to  prosecutors, 
was  20/.,  and  this  sum  also  tlie  defendant  re- 
fused to  pay  over  to  the  plaintiff,  on  the 
ground  that  24  &  25  Vict.  c.  75,  s.  4,  mado 
these  penalties  also  payable  to  the  borough 
treasurer. 

Hannay  {LtuceUes  with  him),  for  the  plain- 
tiff! First,  the  word  "  borough  "  in  Jervis's 
Act  (11  &  12  Vict.  c.  43),  s.  31,  means  a 
borough  for  which  a  separate  court  of  quarter 
sessions  is  held.  The  case  of  Mayor  of  T^ei- 
gate  v.  Hurt  (Law  Rep.  3  Q.  B.  244)  is  decisive 
on  this  point,  and  differs  from  the  present 
only  in  the  fact  that  the  borough  of  Eeigate 
had  no  senarate  commission  of  the  peace,  the 
mayor  and  ex-mayor  being  the  only  justices 
of  the  borough  under  5  &  6  Wm.  4,  c.  7H, 
s.  67.  But  the  judgment  of  the  Court  pro- 
ceeded upon  grounds  quite  independent  of 
this  circumstance,  and  Beg,  v.  l/ale  (Dears. 
C.  C.  37 ;  22  L.  J.  (M.C.)  44)  also  shews  that 
no  distinction  can  be  drawn  between  the  cases 
on  this  ground.  The  main  ground  of  the 
decision  in.  both  these  cases  was  that  it  would 
be  imjust  if  the  penalties  of  good  convictions 
were  to  go  into  the  borough  fund,  whilst  the 
costs  of  the  convictions  which  could  not  be 
sustained  were  borne  by  the  county.  If  the 
plaintiff  is  right,  there  is  no  injustice,  for  the 
county  rates  which  bear  the  burden  will  also 
reap  the  benefit,  and  the  borough  of  Bradford 
which  contributes  to  the  county  rates  is  also 
interested  in  every  addition  to  them. 

But  further,  s.  31  was  intended  to  secure 
not  only  that  penalties  should  be  paid  to  the 
proper  parties,  but  also  that  they  should  be 
regularly  accounted  for.  But  there  is  no 
clerk  of  the  "peace  for  the  borough  to  whom 
the  accounts  can  be  sent ;  they  must  there- 
fore under  that  section  be  aeut  to  t\v^  ^\«<di» 
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of  the  peace  for  the  West  Biding,  who,  if  the 
defendant's  contention  is  correct,  has  no  in- 
.terest  in  the  matter.  The  money  would  go 
to  the  borough,  and  the  account  of  the  money 
to  the  Riding.  On  the  other  hand,  the  plain- 
tiflTs  construction  satisfies  everj  word  of  the 
section,  for  by  12  &  13  Vict  c.  18,  s.  1,  Brad- 
ford is  a  petty  sessional  diyision;  the  de- 
fendant is  clerk  of  that  petty  sessional 
division ;  he  will  send  a  copy  of  the  return 
to  the  justices  of  the  borough,  and  will  send 
the  return  itself  to  the  clerk  of  the  peace  for 
the  Biding.  That  justices  of  a  borough, 
which  has  no  quarter  sessions,  acting  in  the 
exercise  of  their  summary  jurisdiction  within 
the  borough  in  respect  of  offences  against  the 
general  law,  act  for  the  county,  is  shewn  by 
Jiex  Y.  Amos  (2  B.  &  A.  533),  and  also  by  re- 
ference to  many  sections  of  11  &  12  Vict  o.  43. 
If  in  the  course  of  the  hearing  of  an  informa- 
tion a  recognizance  becomes  forfeited  and  has 
to  be  estreated,  it  must  be  sent  to  the  clerk 
of  the  peace  for  the  coxmty  for  that  purpose, 
ss.  9, 18, 16,  20 ;  when  the  defendant  is  ad- 
judged to  be  imprisoned  he  must  be  sent  to 
the  house  of  correction  or  common  gaol,  ss.  19, 
21, 22, 24 ;  and  when  the  conviction  is  drawn 
up  it  must  be  lodged  with  the  clerk  of  the 
I)eace  of  the  county  among  the  other  county 
records,  &  14. 

Secondly,  as  to  the  penalties  imposed  under 
9  Geo.  4,  c.  61,  s.  26,  the  case  of  Beg.  v.  Dale 
(Dears.  C.  C.  37 ;  22  L.  J.  (M.C.)  44)  is  con- 
elusive  in  the  plaintiff's  favour,  unless  24  & 
25  Vict.  c.  75,  s.  4,  has  altered  the  law.  That 
section  was  introduced  into  the  Act  in  conse- 
quence of  the  conflicting  decisions  in  Brown 
V.  NichoUm  (28  L.  J.  (M.C.)  49),  and  Candlhh 
V.  Simpson  (1  B.  &  S.  357 ;  30  L.  J.  (M.C.) 
178);  and  was  not  intended  to  touch  the 
question  of  the  application  of  penalties.  If 
the  legislature  had  had  any  such  object  in 
view,  one  would  expect  to  find  an  express 
clause  for  the  purpose  dealing  with  penalties 
generally,  especially  since  the  Act  is  an  Act 
to  amend  the  Mimicipal  Corporation  Act  of 
5  &  6  WuL  4.  0.  76 ;  and  that  Act,  which 
dealt  both  with  boroughs  having  quarter  ses- 
sions, and  also  with  boroughs  having  separate 
commissions  of  the  peace,  but  no  quarter 
sessions,  only  gave  to  the  former  class  of 
boroughs,  to  the  credit  of  the  borough  fund, 
penalties  recoverable  on  summary  convictions, 
s.  126.  The  preamble  to  s.  4  shews  that  the 
mischief  to  be  remedied  was  the  doubt  as  to 
what  justices  were  competent  to  grant  or 
withdraw  alehouse  licences,  but  tiiis  is  a 
matter  altogether  distinct  from  the  question 
of  the  application  of  penalties.  If  the  defen- 
dant's view  were  to  prevail,  this  declaratory 
Act,  passed  to  remedy  an  inconvenience,  would 
work  an  injustice.  Again,  there  are  many 
sections  in  the  Alehouse  Licensing  Act  where 
the  words  "  county  or  place  "  cannot  be  con- 
strued so  as  to  include  boroughs  which  have 
separate  commissions  of  the  p€»ce,  but  no 
separate  court  of  quarter  sessions;   s.  25 


speaks  of  the  House  of  Correction 
"  county  or  place ;"  s.  27  gives  an  a] 
the  quarter  sessions  of  the  "  county  oi 
see  also  ss.  28,  29,  and  33.  Lastly, 
Vict,  c  75,  has  in  no  way  affected  th< 
tion  of  the  words  "  treasurer  of  the 
or  place"  given  by  the  37th  section 
Alehouse  Licensing  Act,  which  in 
them  to  mean  "anv  officer  acting 
capacity  or  chargea  with  the  rece 
expenditure  of  moneys  &om  and  out  ( 
the  costs  of  public  prosecutions  ha' 
usually  defrayed."  Ttiere  is  no  ofB 
swering  to  this  description  in  such  a  1 
as  Bradford :  see  Btg,  v.  Dale  (Dear&  ( 
22  L.  J.  (M.C.)  44). 

Maniity,  Q.  C.  0S!emplay  with  him), 
defendant.  First,  as  to  the  construi 
that  portion  of  11  &  12  Vict.  c.  42 
which  directs  the  ultimate  paymeni 
penalties,  its  meaning  is  fixed  by  what 
with  respect  to  the  accoimts.  The  a 
are  to  be  sent  to  the  justices  "  assen: 
the  petty  sessions  for  the  division  ii 
such  justices  as  aforesaid  (that  is,  t 
victing  justices)  usually  act."  Now  i 
mitted  that  the  return  must  be -mad 
borough  justices,  for  it  is  certain  tha 
ford  is  the  petty  sessional  division  fo 
they  act ;  but  if  that  is  so,  then  the  ti 
of  the  borough  or  place  for  which  the 
the  treasurer  of  Bradford,  and  the  p 
must  be  paid  over  to  him.  This  w« 
otherwise  if  there  were  no  separate  c 
sion  of  the  peace,  for  there  would  the 
treasurer ;  but  where  tiiere  is  such  ai 
all  the  words  of  the  section  are  s 
The  construction  is  confirmed  by  the 
of  phraseology  at  the  end  of  the  sectioi 
speaks  no  longer  of  the  place  for  wl 
justices  act,  but  of  the  "  county,  &c.j 
which  such  division  shall  he  situate," 
the  direction  for  rendering  accounts 
quarter  sessions  absurd,  for  that  body  i 
the  county  rate  upon  the  borough  ai 
its  quota  of  contribution,  and  it  has 
an  interest  in  the  information  as  a  m 
police. 

Secondly,  the  words  of  24  &  25  Vic 
s.  4,  are  too  strong  and  express  to 
over ;  the  preamble  cannot  overruh 
for  its  only  function  is  to  explain  w 
doubtful  construction,  not  to  qualify 
certain. 

Hannay  was  not  called  upon  to  repl 

Eellt,  C.B.  We  are  entirely  satis 
the  very  able  argument  of  Mr.  Hamu 
the  plaintiff  is  entitled  to  our  judgmei 
question  is,  whether  certain  penaltiei 
be  X)aid  to  the  treasurer  of  the  West 
of  Yorkshire,  or  to  the  clerk  to  the  jus 
the  borough  of  Bradford.  The  first  p 
have  to  decide  turns  on  s.  31  of  11  & 
c.  43 ;  and,  on  the  ground  that  the  ' 
Bradford  is  a  municipal  borough,  witt 
rate  commission  of  the  peace,  tiiough 
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te  court  of  quarter  eessians,  it  is  con- 
;hat  when  the  borough  jiistices  act 
he  borongh,  the  "place  for  which 
is  the  borough,  and  not  the  Riding," 
<  the  i^enalties  are  therefore  payable 
reasurer  of  the  borough,  ana  not  to 
rarer  of  the  Riding.  Now,  in  the  first 
re  have  a  decision:  Bex  v.  Amos 
A  533),  that  when  borough  justices 
latters  of  general  law  cognizable  by 
justices,  they  act  as  county  justices 
IS  borough  justices.  In  harmony  with 
ifiion  we  have  the  case  of  Mayor  (/ 
T,  Bart  (Law  Rep.  3  Q.  B.  244),  where, 
lis  Tery  section,  the  same  rule  was 
to,  ana  it  was  determined  that  the 
5  most  therefore  be  paid  to  the  trea- 
the  county.  The  matter  is  succinctly 
sively  put  by  Lush,  J.,  who  says  (at 
"  In  such  a  case  [that  is,  where  the 
for  which  penalties  are  imposed  are 
against  the  general  law,  and  not  xmder 
itutes],  Bfx  V.  Amos  (2  B.  &  A  633) 
Ihat  the  justices  are  acting  as  county 
though  acting  in  the  borough.  If 
80,  it  seems  to  me  that  s.  31  is  free 
•ubt ;  it  says  the  clerk  shall  pay  the 
to  the  treasurer  of  the  county,  riding, 
,  liberty,  city,  borough,  or  place  *  for 
mch  justice  or  justices  shall  have 
The  justices  here  have  acted  for  the 
not  for  the  borough." 
pears,  however,  that  there  was  there 
rate  commission  of  the  peace;  here 
and  it  is  said  this  makes  a  difference, 
then  now  turn  to  the  case  of  Beg.  v. 
•ears.  C.  C.  37 ;  22  L.  J.  (M.O.)  44), 
lere  was  a  separate  commission  of  the 
rhifl  case  is  cited  as  an  authority  upon 
od  branch  of  the  argument,  but  it  is 
isive  upon  the  first  question,  since  it 
upon  words  in  the  Alehouse  Act 
i,  c.  61,  s.  26),  similar  to  tiiose  of  the 
low  in  question.  There,  in  delivering 
;ment  of  the  Court,  Jervis,  C.J.,  says 
3.  C.  at  p.  60 ;  22  L.  J.  (M.C.)  at  p.  47) : 
osecutor  asserts  that  the  word  '  place,* 
in  that  section  (9  Geo.  4,  c.  61,  s,  26), 
place  for  which  a  court  of  quarter 
is  held.  This,  we  think,  is  the  right 
tion.  In  many  of  the  sections  in 
le  words  *coun^  or  place'  are  used, 
dfest  that  the  latter  word  applies  only 
where  quarter  sessions  are  held." 
ned  judge  then  refers  to  ss.  27  and  33, 
iceeds:  '*The  iuterpretation  clause 
irther,  that  it  was  intended  that  those 
I  should  be  applied  towards  the  costs 
!  prosecutions,  and  not  to  a  borough 
oause  it  explains  the  words  treasurer 
nty  or  place '  to  mean  an  officer  acting 
amcity»  or  charged  with  the  receipt 
xDoitiire  of  moneys  from  and  out  of 
10  costs  of  public  prosecutions  have 
lall jT  defrayed.  The  person  to  recei  ve 
liy  IB  to  be  an  officer  acting  in  the 
of  ixetmax&t  of  moneys  from  and  out 


of  which  the  costs  of  public  prosecutions  have 
been  usually  defrayed."  He  then  refers  to 
s.  29,  by  which  the  justices  in  quarter  sessions 
are  authorized  to  indemm'fy  justices  from 
their  costs  of  appeal  out  of  the  county  rate, 
and  concludes:  "It  would  be  strange  that 
the  same  word  should  give  to  one  fund,  the 
borough  fund,  all  the  penalties  for  good  con- 
victions, and  charge  upon  another  fund,  the 
county  rate,  all  the  costs  for  convictions  which 
could  not  be  sustained." 

Now  these  two  cases,  taken  together,  would 
be  conclusive  upon  both  branches  of  the  argu- 
ment, but  for  the  latter  Act  of  24  &  25  Vict, 
c.  75,  s.  4,  which  makes  the  words  **  county 
or  place,*'  in  the  Alehouse  Act,  include  every 
borough  having  a  separate  commission  of  the 
peace,  although  it  may  not  have  a  separate 
court  of  quarter  sessions,  and  therefore  (it  is 
contended)  gives  to  such  borough  the  penalties 
recovered  under  that  Act.  But  that  section 
was  enacted,  as  is  stated  in  the  preamble,  to 
meet  certain  doubts  which  had  arisen  on  the 
construction  of  the  Alehouse  Act  (9  Geo.  4, 
c.  61),  whether  borough  justices  in  boroughs 
having,  under  the  98th  section  of  the  Muni- 
cipal Corporations  Act  (5  &  6  Wm.  4,  c.  76), 
separate  commissions  or  the  peace,  but  not 
separate  courts  of  quarter  sessions,  had,  under 
the  former  Act,  the  power  of  granting  and 
withdrawing  alehouse  licences.  There  had 
l)een  a  conflict  of  decisions  on  this  point,  and 
the  recital  clearly  points  to  this  conflict  as 
the  matter  with  which  the  legislature  were 
dealing,  and  to  the  solution  of  this  difficulty 
as  the  sole  object  which  they  had  in  view. 
The  section  then  proceeds  to  enact,  or  rather 
to  declare,  that,  "  in  the  construction  of  tho 
last-mentioned  Act  (i.e.,  9  Geo.  4,  c.  61),  the 
words  *  town  corporate,'  and  the  words 
'county  or  place,*  and  the  words  'division 
or  place,'  include  every  borough  in  England 
having  a  separate  commission  of  the  peace, 
although  it  may  not  have  a  separate  court  of 
quarter  sessions."  These  words  are  no  doubt 
large  enough  by  themselves  to  cover  the  con- 
tention of  the  defendant,  and  give  the  penalties 
levied  under  the  Act  to  the  treasurer  6f  the 
borough  of  Bradford ;  but  when  we  see,  from 
the  preamble  or  recital,  that  the  single  object 
of  the  section  was  to  provide  for  the  one 
special  case  of  granting  licences,  the  effect  of 
the  preamble  is  to  control  the  enacting  part 
of  the  section,  and  limit  it  to  providing  a 
remedy  for  the  difficulty,  by  conferring  on 
borough  justices,  in  the  cases  referred  to,  the 
power  to  license.  Looking,  therefore,  to  tho 
cases,  and  to  the  intention  of  s.  4  of  24  <&  25 
Vict.  c.  75,  it  is  clear  that  both  under  the  Act 
of  Geo.  4,  and  under  11  &  12  Vict.  c.  43, 
s.  31,  the  borough  justices  are  acting  as  county 
justices,  though  acting  within  the  borough, 
and  the  penalties  must  be  paid  over  to  the 
treasurer  of  the  place  for  which  they  act,  and 
by  which  the  machinery  is  providoi  for  the 
trial  of  such  cases  when  carried  by  appeal  to 
the  court  of  quarter  sossLonA. 
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Bramwell,  B.  I  am  of  the  same  opinion. 
The  case  of  Mayor  of  Iteigate  v.  Hart  (Law 
Rep.  3  Q.  B.  244)  is  directly  in  point,  and  no 
attempt  has  been  made  to  distinguish  it  ex- 
cept by  the  argument  that  there  was  there  no 
separate  commission  of  the  peace;  but  the 
Court  did  not  decide  that  case  on  any  such 
ground,  and  to  give  our  assent  to  the  defen- 
dants  argument  would  be  to  fly  in  the  face'of 
that  decision.  Blackburn,  J.,  says  (Law  Eep. 
3  Q.  B.  at  p.  249),  "  I  think  we  must  read  the 
latter  words,  liberty,  city,  borough,  or  place, 
fis  ejusdem  generis  with  county,  riding,  divi- 
sion, and  as  being  places  having  quarter  ses- 
sions;" and  Lush,  J.,  says  (Law  Rep.  3  Q.  B. 
at  p.  250),  '*  Now  there  is  no  court  of  quarter 
sessions  for  the  borough  of  Reigate,  but  only 
for  the  county,  and  if  the  clerk  of  the  justices 
receiving  a  penalty  is  to  pay  it  over  to  the 
treasurer  of  the  county,  and  render  the  return 
to  the  clerk  of  the  peace  of  the  county,  that 
construction  makes  the  section  harmonious, 
and  the  provision  is  fair  and  reasonable ;  for 
if  the  culprit  had  gone  to  prison  he  would 
have  been  maintained  by  the  county,  and  the 
borough  is  part  of  the  county  for  these  pur- 
XX)ses ;  but  if  the  penalty  is  to  be  paid  into 
the  borough  fund  it  would  be  unfair,  as  then 
the  borough  would  receive  a  benefit  without 
participating  in  the  burden.*'  It  is  quite  clear 
therefore  that  the  case  was  decided  on  the 
ground  that  the  borough  had  no  court  of 
quarter  sessions,  and  without  any  reference 
to  the  fact  of  its  having  or  not  having  a  sepa- 
rate commission  of  the  peace. 

As  to  the  other  question  the  matter  is  as 
clearly  decided  by  the  case  of  Reg,  v.  Dale 
(Dears.  C.  C.  37;  22  L.  J.  (M.O.)  44),  unless 
we  are  to  hold  that  that  case  is  overruled  by 
24  (&  25  Vict.  c.  75,  s.  4,  which  would  be  to 
hold  that  this  section,  which  is  declaratory, 
operates  upon  the  earlier  Act  of  9  Greo.  4,  c.  61, 
so  as  to  make  it  mean  and  refer  to  a  person 
and  officer  not  existing  at  the  time  when  it 
was  passed,  but  only  subsequently  established 
by  the  Municipal  Corporation  Act  of  the  fol- 
lowing reign.  The  case  then  is  clearly  in 
point,  and  is  undistinguishable,  and,  not  being 
affected  by  the  subsequent  act  of  the  Queen, 
decides  this  case  in  favour  of  the  plaintiff. 

Channell,  B.  I  am  of  the  same  opinion. 
The  Mayor  of  litigate  v.  IJart  (Law  Rep. 
3  Q.  B.  1^)  is  an  express  authority  for  the 
plaintiff,  unless  it  is  distinguishable  on  the 
ground  that  there  was  there  no  separate  com- 
mission of  the  peace ;  but  the  case  was  not 
decided  on  that  ground,  but  on  a  ground 
equally  applicable  to  the  present  state  of 
facts.  As  to  24  &  25  Vict.  c.  75,  s.  4,  the 
enacting  words  may  perhaps,  taken  by  them- 
selves, go  beyond  the  preamble,  but  their 
effect  may  be  narrowed  on  the  ground  stated 


by  my  Brother  Bramwell.  In  each  • 
effect  is  that  the  penalties  are  payab 
treasurer  of  that  county  or  place  t 
court  of  quarter  sessions  the  apx)eal 
the  convictions  is  given. 

Cleasby,  B.  I  am  of  the  same 
I  do  not  deny  that  the  matter  is  one 
doubt  and  difficulty,  so  far  as  cone 
construction  of  s.  31  of  11  &  12  Vic 
but  here,  as  elsewhere  in  matters  of  < 
construction  of  statutes,  the  doubts  s 
culties  are  only  to  be  solved  by  ai 
As  soon  as  we  have  an  authority,  th 
and  the  difficulty  vanish ;  but  if  w 
reject  this  plain  method,  and,  as  oftei 
suggested  that  there  may  be  a  diffic 
arc  to  discuss  the  whole  matter  ane 
can  be  no  end  to  the  controversy.  N 
we  have  authorities  which  apply  to  tl 
matter  before  us.  It  is  suggested  th 
tinction  is  to  be  drawn  because  there 
a  separate  commission  of  the  peace ; 
circumstance  makes  no  real  differenc< 
look  at  the  conclusion  of  s.  31  it  is  < 
object  was  that  the  amount  of  penaltie 
be  sent  to  those  who  are  interested 
collection ;  the  treasurer  of  the  count, 
an  interest  in  knowing  what  penaltie 
be  received  by  him,  is  entitled  to  have 
of  them.  This  is  the  rational  const 
but  Mr.  Manisty  says  that  the  scctic 
different  object,  and  is  intended  m 
make  a  record  for  general  police  pu] 
the  amount  of  penalties  recovered 
object  plainly  pointed  at  by  the  sc 
that  which  I  have  mentioned.  The 
is  to  be  sent  first,  monthly,  to  the  p 
sions  of  the  division  in  which  the 
usually  act,  and  then  to  the  clerk  of  t 
for  the  place  to  which  the  ijetty  i 
division  belongs,  at  such  times  as  the 
quarter  sessions  for  that  place  shall 
follows  therefore  that  if  the  boroug! 
court  of  quarter  sessions,  there  is  no  j 
at  all  for  the  sending  to  them  of  any 
except  so  far  as  tliey  may  be  a  petty  i 
division  of  some  county  or  place  1 
court  of  quarter  sessions.  It  is  obvioi 
fore,  that  they  are  not  intended  to  re 
IX5nalties,  but  that  they  must  be  pa 
treasurer  of  the  county  or  place  to  w 
petty  sessional  division  l)elongs ;  sucl 
or  place  being,  according  to  the  < 
referred  to,  the  place  for  wliich  the 
have  acted. 

Judgment  for  the  ph 

Attorneys  for  plaintiff:  Bodham,  j 
de7iy  WaktjU-ld, 

Attorneys  for  defendant :  McLeod 
for  McGotuerif  Bradford. 


THE  LAW  BEPORTS.-SESSIONS  CASES,  1870. 


113 


Jan,  21, 1870.    Thk  Qukeh  v.  Eaves.    [5  Exoh.  75.] 


tweciition — Kotioe  of  Appeal — Notioe  of 
Ing — Service  on  Convicting  Mugi»trate8 
I  8  Geo.  4,  o.  53, 8. 83—4  Vict.  c.  20,  s.  30. 

an  adjudication  by  justicts  on  an  in- 
I  undtr  the  Ejrcise  Act  (7  dt  8  Oto,  4, 
ipptcUed  against f  notice  qf  appeal  must, 
he  terved  on  t^us  Justices  : — 
!Aa<  service  in  court  upon  the  clerk  to 
ts,  in  their  jnesence,  wtis  good  service, 

qf  hearing  of  tJiC  appeal  is  also  by 

20,  «.  30,  required-  to  be  served  oti  tlie 
U  at  his  pluce  qf  abode : — 
ihat  such  notice  m>id  be  served  on  the 
ying  the  information,  and  tliat  service 
ice  qf  excise  was  iusttfficient,  altliough 

Geo.  4,  c.  53,  «.  61,  no  in/oimation  can 
\ed  under  the  Act  except  by  the  order  of 
nissioncT^  of  Excise, 

stated  for  the  opinion  of  the  Court 
&  8  Geo.  4,  c.  53,  8.  84  (1),  by  the 
r  of  LiverpooL 

3 15th  of  «f  nne  the  apjpellant  was  con- 
dfore  two  justices  of  Liverpool,  under 
eo.  4,  c  53,  8.  82  and  &  65,  on  an  in- 
>n  by  Beigamin  Evans,  an  officer  of 
)r  being  concerned  in  the  removal, 
and  concealment  of  excisable  goods, 
itely  on  the  conviction  being  pro- 
,  the  appellant  B  counsel  stated,  ver- 
court,  that  his  client  would  appeal, 
it  the  same  time  his  attorney  served 
Dlerk  of  the  magistrates  a  notice  of 
inder  s.  82,  which  gives  an  appeal  to 
ier  sessions,  the  two  convicting  ma- 
t  and  the  clerk  being  then  in  court, 
»  handed  to  the  attoraev  of  the  in- 
copy  of  the  notice,  the  informer  being 
at  the  hearing.  The  clerk  to  the 
ktes  immediately  handed  back  the 
tating  that  he  declined  to  accept  it ; 
appellant's  attorney  insisted  that  the 
as  sufficient. 

B  17th  of  June  a  notice  was  served  on. 
1  the  office  of  the  clerk  of  the  peace  for 
ugh  of  Liverpool. 

s  5th  of  July  the  appellant  served  a 
r  the  hearing  of  the  appeal  on  clerks 
specti  ve  places  of  business  (not  being 
Umoes^  of  each  of  the  justices  (2),  and 
•k  at  tne  excise  office  of  the  borough 
pooL 
1 8  Qeo.  4,  c.  53,  s.  83,  "  no  such  appeal 


1 8  Geo.  4,c.  53,  s.  84 :— *' ...  It  shall  be 
r  such  • . .  justices  of  the  peace  at  snoh 
ivarter  sessions  ...  at  their  discretion,  to 
fscts  of  any  case  on  which  such  appeal 
made  qfiedally  for  the  opuiion  and  auec- 
e  Ckmri  of  Bzehequer.*' 
*  decision  was  pronounced  on  the  necessity, 
r;  thie  auffidency  of  this  senrioe. 


as  aforesaid  (under  s.  82)  shall  be  allowed « 
unless  the  party  or  parties  appellant  shall  at 
and  immediately  upon  the  giving  of  the  judg- 
ment appealed  against,  give  uotioe  in  writing 
of  such  appeal  to  the  .  .  .  justices  of  the 
peace  .  .  .  from  whose  judgment  such  appeal 
shall  be  made,  and  also  to  the  adverse  party 
or  parties  on  such  appeal,  and  shall  lodge 
such  notice  .  .  .  with  the  clork  of  the  peace 
at  such  general  quarter  sessions  ns  aforesaid 

.  .  .  and  no  such  appeal  as  aforesaid  shall 
be  heard  unless  the  party  or  parties  appel- 
lant on  such  appeal  shall,  within  one  week  at 
least  before  such  appeal  is  to  be  finally  ad- 
judged and  d6t<3rmined,  give  notice  in  writing 
to  the  adverse  party  or  parties  on  such  ap- 
peal, of  the  time  and  plaoB  when  such  appeal 
IS  to  be  heard." 

By  4  Vict.  c.  20,  s.  30,  "  the  notice  of  the 
time  and  place  when  and  where  any  appeal 
...  to  the  iustices  assembled  at  the  quarter 
sessions  of  tne  peace  is  to  be  heai-d,  shall  bo 
given  on  the  part  of  the  appellant  to,  or  left 
at  the  place  of  abode  of,  the  respondent,  seven 
clear  days  at  least  before  such  appeal  is  to  be 
heard  and  determined." 

By  7  &  8  Geo.  4,  c.  53,  s.  61,  no  information 
for  penalties  can  be  exhibited  except  by  the 
order  of  the  Commissioners  of  Excise,  and  by 
4  &  5  Wm.  4,  c.  51,  s.  28,  any  penalty  may  bo 
sued  for  and  recovered  by  orcfcr  of  the  Com- 
missioners of  Excise,  and  in  the  name  of  an 
officer  of  excise. 

At  the  hearing  of  the  appeal,  it  was  ob- 
jected on  the  part  of  the  then  respf  >ndent  that 
the  service  of  the  notices  of  api)eal.  or  at  all 
events  of  the  notices  of  hearing,  was  insuffi- 
cient, and  the  learned  Hecordoi*  stated  this 
case  for  the  opinion  and  direction  of  the 
Court.  (3) 

L.  Temjtle,  for  the  appellant,  contended 
that  the  service  on  the  magistrates'  clerk  was 
service  on  them;  and  that  with  respect  to 
the  notice  of  hearing,  the  real  prosecutors  in 
the  proceeding  were  the  Commissioners  of 
Excise,  the  nominal  prosecutor  acting  by  their 
order  (7  &  8  Geo.  4,  c.  63,  s.  61) ;  service, 
therefore,  was  properly  effected  by  leaving  the 
notice  with  the  clerk  at  the  excise  office. 

C.  JinsseU,  for  the  respondent,  contended 
that  the  service  of  notice  of  appeal  on  the 
magistrates  must  be  personal ;  and  that  the 
Act,  4  Vict.  c.  20,  8.  80,  by  using  the  words 
"  at  the  place  of  abode  of  the  respondent," 
made  it  clear  (if  it  were  otherwise  doubtful) 
that  the  actual  respondent  was  intended,  that 


(3)  It  was  not  stated  in  the  special  case  what 
course  had  been  taken  on  the  bearing  of  the 
appeal,  but  it  appeared  that  the  objections,  or 
some  of  them,  weie  allowed  b^  ^  Osraixt. 
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is  the  person  in  whose  name  proceedings 
were  taken,  and  who  was  interested  in  the 
penalty. 

Thk  Court  (Kelly,  C.B.,  Martin  and  Pigott, 
BB.)  held  that  service  in  conrt  of  the  notice 
of  appeal  on  the  clerk  to  the  magistrates  was 
gooa  service  on  the  magistrates ;  but  that  the 
AciB  required  service  of  the  notice  of  hearing 
to  be  made  on  the  person  by  whom  the  in- 
formation was  laid,  and  that  therefore  service 
on  a  clerk  in  the  excise  office  was  insufficient; 


fresh  notices  of  hearing  must  therefore  be 
given. 

Case  remitted.  (1) 

Attorneys  for  appellant :  Vizard  &  Co,  Jar 
Tebay  <k  Lynch,  Liverpool, 

Attorney  for  respondent :  2%«  Solieitar  (f 
Ifilfind  Hevenue, 


(1)  It  was,  however,  underatood  that  the  appeil 
was  to  be  hoard  by  agreement,  without  any  Mi 
notioes  being  required. 


Nov.  13, 1869.    Kent,  Appkllant;  Astlet,  Respondent.    [6  Q.  B.  19.] 


Factory  Acts  Extension  Act,  1867—30  &  31  Yict. 
e.  103),  B.  3,  8ub-8.  7 — Factory — Slate  Quarry. 

A  slate  quarry,  a  large  open  space  extending 
over  an  area  of  ^00  acres,  the  vxn-ks  of  which 
are  carried  on  in  the  often  air,  the  ordy  Imildings 
being  sheds,  and  in  which  more  than  fifty  jtersmis 
were  employ fd  in  splitting  the  rock  into  slates 
and  shaping  them  for  sale,  is  not  "  a  ftcfory  " 
within  the  meaning  ofZO&Sl  Vict.  c.  103,  s,  S, 
sub^.  7. 

QnsBre,  whether  the  process  is  a  "  manvfac" 
turing  process  *'  within  the  meaning  of  the  sub' 
section. 

Case  stated  by  Justices  of  Carnarvonshire 
under  20  &  21  Vict.  c.  43. 

The  appellant,  a  sub-inspector  of  factories, 
laid  an  information  against  the  respondent, 
alleging  that  he  had  offended  against  the 
Factory  Act  (7  Vict.  c.  15),  as  amended  by 
13  &  14  Vict.  0.  54,  16  &  17  Vict.  c.  104,  and 
30  &  31  Vict.  c.  103,  for  that  he,  being  the 
occupier  of  a  certain  factory  within  the  true 
intent  and  meaning  of  the  above  Factory 
Acts,  in  such  factory,  in,  on,  and  within  the 
precincts  of  which  factory  fifty  and  more  per- 
sons were  employed  in  a  certain  manufactur- 
ing process,  namely,  in  altering,  repairing, 
ornamenting,  finishing,  and  otherwise  adapt- 
ing slates  and  slabs  for  sale,  did  unlawfully 
employ,  keep,  and  allow  to  remain  in  the  fac- 
tory a  young  person  requiring  a  sargical  cer- 
tificate of  age,  named  B.  G.  Davies,  without 
the  certificate  of  age  required  by  the  said 
Acts. 

There  was  a  second  complaint  that  the  re- 
spondent did  unlawfully  employ,  keep,  and 
allow  to  remain  in  the  said  factory  a  young 
person  requiring  a  surgical  certificate  named 
R  G.  Davies,  without  having  duly  registered 
the  name  of  the  said  person  and  the  date  of 
his  first  employment  or  re-employment,  In  the 
form  and  according  to  the  diroctions  given  in 
Sch.  R  of  7  Vict,  c  15. 

The  slate  quarry,  of  which  the  respondent 


is  the  occupier,  is  a  large  open  space  extend- 
ing over  al)out  400  acres  (in  which  there  an 
also  covered  sheds  or  huts  where  the  splitters 
work)  over  which  hundreds  of  men  and  very 
young  boys  are  employed  in  getting  laige 
blocks  of  slate,  which  blocks  or  raw  mateiuil 
are  drawn  when  got  to  other  parts  of  the 
same  quarry,  and  split  with  hammers  vdH 
chisels,  used  as  wedges,  in  laminsQ  or  slater 
These  laminsB  or  slates  are  then  edged  squue 
with  an  iron  knife,  bv  hand,  into  sepuwta 
slates  or  articles,  and  divided  into  quantities 
for  sale.  They  are  sent  away  in  thousands 
from  the  quarries  to  the  market.  These 
slates  are  also  sold  by  retail,  eitheo*  separatdy 
or  in  quantity,  by  the  buyers  of  them.  Ib 
these  quarries,  also,  tombstones,  gate-post^ 
chimney-pieces,  t-anks,  and  slabs  of'  every 
size,  are  made  out  of  these  blocks  of  Mb, 
and  ornamented,  when  need  be,  according  to 
order. 

By  30  &  31  Vici  c.  103,  &  8,  factory  dull 
mean.    ... 

7.  "Any  premises,  whether  adjoining  or 
separate,  in  the  same  occupation,  situate  in 
the  same  city,  town,  pari^,  or  place,  and  con- 
stituting one  trade  establishment,  in  or  within 
the  precincts  of  which  fifty  or  more  persons 
are  employed  in  any  manu^turing  process. 

And  every  part  of  a  factory  shaUbe  deemed 
to  be  a  factory  except  such  part  (if  any)  as  is 
used  exclusively  as  a  dwelling : 

"Manufacturing  process"  shall  mean  any 
manual  labour  exercised  by  way  of  trade,  or 
for  purposes  of  gain,  in  or  incidental  to  the 
mklang  of  any  article  or  part  of  an  article,  or 
in  or  incidental  to  the  altering,  repairing,  or- 
namenting, furnishing,  or  otherwise  adapting 
for  sale  any  articla" 

It  appcw)d  from  the  evidence  that  the  hoy. 
R  G.  Davies,  who  was  fourteen  years  old,  m 
had  not  been  certified  by  the  examining  snr* 
geon,  nor  registered,  was  employed  in  tiia 
shaping  of  slates  with  an  instrument  wbidi 
was  used  for  preparing  the  slate  for  ml<&  to 
cleave  and  cut  the  sides ;  and  he  wozkied  in 
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shed  on  an  open  bank,  with  other 

)llowing  eyidence  was  given  as  to  the 

8  carried  on  in  the  quarry : — 

ray :  I  am  agent  at  JDinorwic  qnarry. 
od  flags  are  manufactured  for  sale  at 
rry,  and  the  process  is,  first  of  all 
blasted  out  of  the  rock,  then  reduced 
aller  blocks  by  pilloring  and  cross- 
implements,  being  hammers  and 
worked  solely  by  the  hand.  Then 
3  cleaved  and  dressed,  all  done  by 
thin  chisel  and  mallet  for  cross-cut- 
onger  chisel  and  mallet  for  cleaving. 

9  afterwards  dressed  with  a  knife  by 
This  operation  is  done  in  small  huts 
le  quarry.  They  are  ready  then  for 
ket  Flags  for  pavements  and  cis- 
re  manufactured  there.  Chimney- 
je  manufactured  there,  finished  by 
rhe  sawing  is  done  by  machinery, 
by  steam-power. 

examined :  Seven  persons  are  em- 
n  making  the  chimney-pieces.  Only 
B  ^nployed  in  any  building  within 
rry.  Thirty-threo  are  employed  in 
flags  and  chimney-pieces,  several 
Is  in  working  roofing-^ates. 
ostices  dismissed  the  complaints,  be- 
1^  considered  that  in  the  quarries 
ks  no  possibility  of  such  a  thing  as  a 
ing  visible,  or  capable  of  being  heard 
fsons  employed  in  the  quarry,  which 
appears  to  contemplate  (1),  and  that 
any  clause  could  he  applied  to  quar- 
bo  inside  walls  of  the  factory  were  to 
rashed  (2),  but  that  would  be  difficult 
ord  as  to  a  quarry.  Then  the  defi- 
f  a  factory  was  not  applicable  to  a 
being  described  as  a  place  wherein 
ry  was  used  in  manufacturing  hemp, 
such-like  materials ;  and  the  justices 
it  bring  themselves  to  believe  that 
lature  ever  contemplated  that  quarries 
le  included  under  the  Factory  Acts. 
[uestion  for  the  Cowct  was,  are  the 
nd  premises  before  described  within 
fttion  of  the  Factory  Acts  ? 

D.  CUertdge,  S.  G,  (Archibald  with 
'  the  appeUant  Although  the  quarry 
[  over  ^DO  acres,  yet  that  portion  of 
I  which  the  boy  was  employed  was  a 
iriihin  the  meaning  of  the  Factory 
a  Palmer's  iShipbuUding  and  Iron  Co, 
w  (Law  Bep.  4  Q.  B.  209)  it  was  held  ■ 
)  m  the  separate  departments  of  a 


net  e.  15,  0.  2By  reqaires  the  hours  of 
jiildzen  and  youDg  persons  to  be  rega- 
a  publie  dock,  or  some  other  clock  open 
t  view.  The  Gonrt,  however,  took  no 
khlspoiDt 

ft  fllinot  0. 103,  ached.,  s.  9,  enacts  that 
«Tbe  FMoiy  Act  1844,'  (7  Yict.  o.  15) 
b  Umewaahing  and  washing  of  factories, 
be  ia  faee  ••  lespectB  any  faclory." 


business  was  a  factory  within  30  &  81  Yict. 
c.  103,  s.  3,  sub-s.  5.  Under  sub-s.  7  a  place 
is  not  the  less  a  factory  because  it  is  scattered 
over  a  large  area ;  the  premises  need  not  ad- 
join ;  if  there  are  separate  departments,  they 
may  come  within  the  definition;  here  more 
than  fifty  persons  are  employed  in  sheds  in 
making  roofing  slates,  which  are  squared  by 
manual  labour  and  adapted  for  sale  for  gain. 

PB[anken,  J.  Is  it  a  trade  establishment  ? 
In  Sutton  V.  WeeUry  (7  East,  442,  446)  it  was 
held,  that  the  owner  of  a  brickfield  who  con- 
verted the  soil  into  brick  could  not  be  consi- 
dered a  trader ;  Lord  Ellenborough  says,  "  In 
the  present  case  Weeley,  by  devise,  took  a 
freehold  interest  in  the  brick  earth,  and  can 
in  no  way  be  considered  as  buying  anything 
which  he  sold  again ;  but,  like  a  burner  of  his 
own  chalk  or  rock  into  lime,  the  smelter  from 
his  own  mines  of  iron  or  lead  ore  into  pigs, 
or  the  manufacturer  of  his  own  rock  into 
alum,  appears  to  have  merely  carried  his  own 
soil  to  market,  in  some  way  manufactured." 
What  does  the  owner  of  the  quarry  do 
beyond  enjoying  his  estate  in  the  most  bene- 
ficial way  ?J 

The  object  of  the  Factory  Acts  is  the  pro- 
tection of  young  persons ;  and  trade  establish- 
ments, under  sub-s.  7,  ought  not  to  receive 
the  limited  construction  which  "  trader  "  has 
received  under  the  Bankruptcy  Acts.  To 
make  a  man  a  trader  under  the  Bankruptcy 
Acts  there  must  be  a  buying  and  selling;  but 
the  object  of  the  Factory  Acts  is  beside  the 
question  of  trade,  and  paramount  to  the 
rights  of  a  father  over  his  children.  The 
last  Act  is  intended  to  extend  the  provisions 
of  the  former  Factory  Acts,  and  where  the 
mischief  intended  to  be  remedied  by  those 
Acts  exists  it  ought  to  be  applied.  The  ex- 
emptions from  the  Act  are  contained  in  s.  5, 
and  quarries  are  not  mentioned  amongst 
them. 

Mihmrd,  Q.C.  (ITance  with  himY  for  the 
respondent.  The  word  "  premises  ^*  in  s.  3, 
sulvs.  7,  is  to  be  construed  as  ejusdem  generis 
with  the  same  word  in  the  5th  and  6th  sub- 
sections. It  cannot  mean  a  quarry  extending 
over  several  hundred  acres,  but  it  must  mean 
an  establishment  where  the  manufacture  is 
carried  on  in  a  building,  and  not  in  the  open 
air,  or  under  sheds.  The  provisions  of  the 
Factories  Acts  cannot  be  applied  to  open  air 
employment. 

Sir  J,  D.  Coleridge,  S.  0,,  in  reply. 

CooKBUBN,  C.J.  I  am  of  opinion  that  the 
decision  of  the  magistrates  must  be  affirmed : 
but  I  do  not  agree  with  the  reasons  assigned 
by  them.  I  think  the  business  in  which  the 
boy  was  employed  was  a  manufacturing  pro- 
cess; the  soil  gained  from  the  quarry  was 
converted  into  slates  by  manual  labour  for 
the  purposes  of  trade.  The  slates,  when 
finished,  are  manufactured  articles.  I  quite 
agree  that  H  the  proprietor  of  a  quarry  j 
rerts  its  soil  into  aome  iD&ax]£M:X\ii^ 
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it  must  be  taken  that  he  is  a  mannfactnier 
aaoad  that  article ;  it  is  as  if  a  fiEurmer  grew 
flax,  and  having  a  ropewalk  on  his  fiEumi,  con- 
verted it  into  rone.  Therefore,  if  this  work 
had  been  carriea  on  within  a  bnilding,  I 
think  that  it  wonld  have  fallen  within  the 
■cope  of  the  statnte,  and  that  the  justices 
ought  to  have  convicted.  I  take  it  to  be  cus- 
tomary that  the  soil  should  be  converted  into 
slates  either  in  the  quarry  itself,  or  in  a  place 
immediately  adjoining  it,  and  I  do  not  think 
that  in  using  the  woid  "  premises  **  the  legis- 
lature intended  to  incluae  sheds  erected  in 
the  quarry  merely  as  a  protection  against  the 
weather;  they  are  only  accessories  to  the 
quarry  and  the  quarrying  processes;  and  the 
legislature  has  not  as  yet  declared  that  open- 
air  works  shall  be  within  the  scope  of  the 
Factory  Acts.  No  doubt  the  object  of  the 
legislature  was  to  prevent  the  crowding  to- 
g^her  of  workmen,  and  their  detention  at 
hibour  for  an  undue  time,  and  the  mingh'ng 
of  the  Bcxes.  By  degrees  the  l^slature  has 
extended  the  operation  of  tlie  Acts  to  manu- 
&ctures  not  originally  within  their  scope. 
But,  except  in  cases  which  have  been  specially 
provide  for,  it  has  not  as  yet  included  workis 
carried  on  in  the  open  air,  because  they  are 
less  exposed  to  the  evils  incident  to  manufac- 
tures carried  on  in  buildings.  Where  the 
mischief  is  the  same  the  remeay  ought  to  be 
applied,  but  we  ought  not  to  outstrip  the 
legislature,  and  apply  these  statutes  to  cir- 
cumstances to  which  the  legislature  appears  to 
have  considered  that  they  could  not  be  pro- 
perly applied.  I  cannot  think  it  was  intended 
that  wnere  a  process  like  this  is  carried  on  in 
the  immediate  proximity  to  a  quarry,  it  is 
to  be  included  in  statutes  meant  to  apply  to 
manufactures  carried  on  in  buildings.  It  has 
been  argued  that  the  facte  of  the  present  case 
fall  within  the  mischief  contemplated  by  the 
legislature.  They  may  embrace  some,  but 
they  do  not  embrace  all,  of  the  evils  which 
the  legislature  intended  to  remedy.  Here  the 
sexes  are  not  mingled  together ;  women,  girls, 
and  very  young  children  are  not  employed. 
It  is  true  that  facilities  ought  to  be  afforded 
for  the  education  of  children,  but  children 
emploved  in  agriculture,  as  well  as  those  em- 
ployed in  quarries,  are  deprived  of  this  advan- 
tage. The  legislature  may  hereafter  interfere, 
but  it  is  not  for  us  to  introduce  into  Acte  of 
Parliament  provisions  which  do  not  seem  to  us 
to  be  included  in  them.  Looking  at  the  cir- 
cumstences  of  tlio  case,  I  find  that  the  process 
of  manufacturing  slates  was  practically  carried 
on  in  the  open  air  within  the  boundaries  of 
the  quarry,  and  that  the  evils  of  crowding 
and  mingling  of  the  sexes  do  not  occur,  and 
therefore  I  think  we  shall  be  straining  the 
statute  if  we  decided  that  the  word  "pre- 
mises "  is  applicable  to  this  quarry. 

Mbllor,  J.    I  am  of  the  same  opinion. 

The  legislature  has  from  time  to  time  ex- 

tended  the  Factory  Acts  to  different  trades 


and  businesses.  Numerous  slate 
exist,  and  a  large  number  of  persons 
ployed  in  them :  if  the  legislature  i 
to  apply  the  Factory  Acte  to  them,  i 
have  been  done  by  special  enactment 
ing  at  the  former  part  of  the  section, 
opinion  that  "  premises  "  do  not 
quarries. 

Hakhzbt,  J.    I  am  of  the  same 
I  concur  as  to  the  expediency  that 
employed  as  this  boy  was  employed 
be  subjected  to  some  such  regula* 
these  contained  in  the  Factory  Acte, 
not  think  that  the  l^slature  inten< 
a  boy  employed  in  a  quarry  should, 
ject  to  these  particular  regulations, 
with  my  Brother  Mellor,  that  if  the 
tare  had    intended    to  apply  the 
Acte  to  quarries,  they  would  have  1 
pressly  mentioned,  and  this  omissi( 
strongly  to  the  conclusion  that  it 
intended  to  interfere  with  persons  e 
in  quarries.    I  agree  with  my  Lord 
Brotiier  Mellor,  that  the  word  "pi 
cauDot  be  teken  to  include  a  place  1 
spreading  over   an   area  of   four 
acres.     I  think  it  right  however 
that  I  am  inclined  to  decide  this 
somewhat   narrower   grounds.      Tl 
"premises"  must  be  construed  as  ; 
constituting  a  trade  esteblishment, 
analogy  to  the  bankrupt  law,  these  ] 
do  not  form  an  esteblishment  in 
trade  is  carried  on.    It  is  well  seti 
when  a  person  uses  the  produce  of 
land  for  its  ordinary  purpose,  he  i 
thereby  carry  on  a  trade ;  that  is  cl< 
pressed  in  tiie  passage  I  have  read 
the  argument,  and  I  will  read  anot 
sage  from  WeUs  v.  Parker  (1  T.  R.  a 
in  wliich  Lord  Mansfield  lays  down  1 
doctrine:  "From  the  authorities  tl 
been  cited,  and  the  reason  of  the 
teke  the  true  distinction  to  be  thi 
man  exercise  a  manufacture  from 
duce  of  his  own  land  as  a  necessary 
mode  of  reaping  or  enjoying  that  ; 
and  bringing  it  advantageously  to 
he  shall  not  be  considered  as  a  trader 
he  buy  the  necessary  ingrediente  an 
rials  to  fit  it  for  market ;  as  in  the  • 
farmer  who  makes  cheese  on  his  o\ 
and  who  buys  rennet  and  salt;  or 
case  mentioned  at  the  bar,  where 
makes  his  own  apples  into  cider, 
there  be  an  expense  attending  the  o] 
and  though  many  things  are  to  be 
and  some  mixture,  yet  he  is  no  trade 
is  the  usual  mode  of  enjoying  lane 
cider  counties     So  in  the  alum  w 
determined,  where  the  operation  was 
to  be  the  necessary  and  constant  mo 
tised  by  the  proprietors  of  alum  wor 
like  the  case  of  the  coal  mines,  when 
them  out  of  the  pit  is  as  neoessar; 
enjoyment  of  the  land  as  thrediing  o 
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Then  the  Chief  Justice  states  a  qnalification. 
"  Bat  where  the  produce  of  the  land  is  merely 
the  raw  material  of  a  mannfacture  and  nsed 
u  Bach,  and  not  according  to  the  usual  mode 
of  enjoying  the  land ;  in  short,  where  the 
prodaceof  the  land  is  an  insignificant  article 
m  comparison  of  the  whole  expense  of  the 
mano&cture,  there  he  ought  to  be  considered 
as  B  trader."  If  we  apply  that  to  the  present 
ease,  in  which  the  proprietor  of  a  quarry  is 
prepared  to  convert  the  produce  into  slates, 
can  he  be  said  to  be  carrying  on  a  trade 
estahliBhment  on  his  land?     I  think  not, 


becaiLse  the  most  obvious  use  of  the  produce 
is  to  split  the  raw  material  into  laminse,  and 
whilst  the  o\^Tior  confines  himself  to  this,  I 
think  ho  does  not  carry  on  a  trade ;  and  it  is 
to  be  observed  that  it  is  only  in  this  process 
that  more  than  fifty  persons  are  employed. 

Judymerdfor  the  respotidenU 

Attorney  for  appellant :  The  Solicitor  to  the 
Treasury, 

Attorney  for  resiwndcnt :  Fluktr,  for  Dewes 
<fe  burytss,  Nuneaton, 


Kw.  17, 1869.    CooESB,  Afpellaivt  ;  Cabdwell  and  Othebs,  Rebpondentb.    [5  Q.  B.  15.] 


Noifluicefl  Bemoval  Act,  1855  (18  &  19  Vict.  o.  121), 
B.  12— NuiaAiices  Removal  Act,  1860  (23  &  24 
Vict  c  77),  a.  18— The  SaDitary  Act,  1866 
(29  &  30  Vict.  c.  90),  aa.  14  &  21-Complaiut 
u  to  Nniaanoe  by  an  Inhabitant 

By  18  <fc  19  Vid,  c.  121,  «.  12,  the  local 
QHthnriiy  may  ctiute  ct»mplaint  to  be  made  of  a 
miMmce,  and  the  justices  may  order  an  abate- 
mtniofit;  fty  23  A  24  Vid.  c  77,  s,  13,  tij)on 
cmjiaint  be/ore  a  justice  by  any  inhabitant  of 
(Mf  place  of  the  existencf.  of  a  nuisance  in  the 
fiiee,  the  jutiice  may  issue  a  summons  requir- 
vtg  the  perstm  by  whose  act  the  nuisance  arises 
to  appear  hefore  two  justices,  who  shall  have 
povcr  to  inquire  into  the  complaint,  and  ocl 
wiA  rdntion  thereto  as  in  cases  where  complaiht 
it  made  by  a  local  authority  under  5. 12  r/  IS  iC* 
19  Viet,  c.  121,  and  as  if  the  person  m/iking 
tmplaint  were  such  local  authority.  By  29  <£* 
30  Vkt.  c  90,  «.  14,  part  2  (m.  14—34)  of  the 
Ad  it  to  be  construed  as  one  with  the  ahone 
ttatutes;  and  by  s,  21,  the  nuisance  authority 
•ii/?,  previous  to  taking  proceedings  hfore  a 
imtice  under  s.  12  of  18  A  19  Vict,  c.  121,  serve 
a  notice  on  the  person  by  whose  acts  the  nuisance 
»ites,to  ahiie  the  same  within  a  time  to  be 
ffeeified  in  the  notice : — 

Held,  that  notice  was  not  necessary  before 
^tliiig  a  complaint  by  an  inhabitant. 

Case  stated  by  Justices  of  the  West  Riding 
SDder  20  <t  21  Vict,  c  43 

The  respondents  were  summoned  on  an 
infiwmation  laid  by  the  appellant  under  23  & 
9(  Vict  c.  77,  8.  13,  charging  them  with  a 
BiURance,  1^  allowing  a  chimney  at  their 
nin,  near  Dewsbury,  to  send  forth  black 
Krae. 

At  the  hearing  it  was  piroved,  that  the  ap- 
pellant was  an  inhabitant  of  the  parish  or 
plioe  in  whidh  the  nmsaace  complained  of 
UQie;  a  noisoe  had  been  given  (which  it  was 
admitted  on  aigument  was  insufficient),  and 
tbe  JQgtioes  were  of  opinion  that,  upon  an 


i  information  by  an  inhabitant  under  23  &  24 
,  Vict.  c.  77,  s.  13,  a  notice  was  required  to  be 
j  given,  as  under  29  &  80  Vict.  c.  90,  s.  14,  on 
an  information  by  the  nuisance  authority  or 
cliief  officer  of  police:  and  they  adjourned 
the  case  to  give  the  appellant  the  oppor- 
tunity of  taking  the  opinion  of  the  Court  on 
the  question,  whether  a  notice  was  re- 
quired. (1)       

(1 ,  By  the  Nuidancea  Removal  Act,  1855  (18  &  19 
Vict  c.  121 1,  a.  12,  ^  In  any  caae  where  a  nuiaauce 
ia  au  aacertain(>d  by  the  local  aulhority  to  exiut  . .  . 
they  shiiU  cauao  complaiut  thereof  to  be  made  be- 
fore a  juMtioe  uf  the  peace  ;  and  Buch  justice  ahall 
thereupon  iaauo  a  sunimoiis  requiring  the  peraon 
by  whose  act,  default,  permission,  or  sufferance  the 
nuisunce  arities  ...  to  appear  before  two  justices 
in  potty  sessions  assembleid  at  their  usual  place  of 
meeting,  who  shall  proceed  to  inquire  into  the  6aid 
complaint  ;'*  and  they  may  make  an  order  for  the 
abatement  of  the  nuisance. 

By  the  Nuisances  Removal  Act,  1860  (23  &  24 
Vict.  c.  77),  s.  13,  **  U{)on  complaint  before  a  justice 
of  the  peace  by  any  inhabitant  of  any  parish  or 
place  of  the  existence  of  any  nuisance  on  any 
private  premises  In  the  same  parish  or  place,  such 
justice  shall  issue  a  summons  requiring  the  person 
by  whoKC  act,  &c.,  the  nuisance  arises  ...  to 
appear  before  two  justices  in  petty  sessions  assem- 
bled at  their  usual  place  of  meetiug,  who  shall 
proceed  to  inquire  into  the  said  complaint,  and  act 
in  relation  thereto  as  in  ca sea  where  complaint  ia 
made  by  a  local  authority  under  a.  12  of  18  &  19 
Vict.  c.  121,  and  as  if  the  peraon  making  the  com- 
plaint were  sucli  local  authority.  .  .  ." 

By  the  Sanitary  Act,  18r>6  (29  &  80  Vict.  c.  90), 
part  2, 8. 14 :  **  The  expression  *  Nuisances  Removal 
Acta'  shall  mean  the  Acts  18  &  19  Vict.  c.  121 
and  23  ft  24  Vict.  c.  77,  as  amended  by  this  part  of 
this  Act :  and  this  part  of  this  Act  [ss.  14-34] 
ahall  be  construed  aa  one  with  the  said  Acta,"  &o. 

By  8. 15,  ** '  Nuisance  authority'  shall  mean  any 
authority  empowered  to  execute  the  Naiaancea 
Removal  Acta." 

By  a.  16,  the  chief  ofBcer  of  police  within  the 
district  may,  in  default  of  the  nuisance  authority, 
under  the  direction  of  the  secretary  of  atate^  intfiji- 
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Jtlf,  for  the  appellant.  On  the  true  con- 
struction of  these  three  statutes  no  notice  is 
necessary  previous  to  a  complaint  by  an  in- 
habitant. By  s.  14,  part  2  of  the  last  statute 
is  to  be  construed  as  one  with  the  other  two 
statutes;  and  so,  construing  the  three  sta- 
tutes as  one,  we  have  s.  12,  giving  power  to 
the  local  authority  to  make  complaint  of  a 
nuisance,  s.  13  giving  the  same  power  to  an 
inhabitant,  and  then  s.  21,  requiring  the 
local  authority  and  police  officer  to  give 
notice  previous  to  ma^ng  the  complaint,  but 
omitting  all  mention  of  the  inhabitant ;  and 
the  only  inference  is,  that  the  legislature  in- 
tentionally omitted  the  inhabitant,  thinking 
it  not  necessary,  for  some  reason  or  other, 
that  he  should  give  a  notice. 

The  respondent  did  not  appear. 

CooKBUBN,  G.  J.  I  am  of  opinion  that  the 
construction  contended  for  by  the  appellant 
is  right,  and  that  no  notice  was  necessary. 
As  it  seems  to  me,  we  have  before  us  one  of 
the  most  remarkable  specimens  of  legislative 
incuria  of  the  many  which  are  daily  brought 
before  us.  The  first  Act  gives  power  to  the 
local  authority  to  put  the  law  in  motion 
against  the  person  by  whose  act  or  default 
the  nuisance  is  caused ;  but  it  makes  no  pro- 
vision as  to  any  previous  notice.  The  second 
Act  gives  jurisdiction  to  justices  to  act  in  the 
case  of  a  complaint  of  a  private  individual,  in 
the  same  way  as  if  the  local  authority  had 
made  the  complaint.  There,  also,  there  is 
no  mention  of  notice.  Then  the  third  Act 
requires,  by  s.  21,  that  before  the  nuisance 
authority  or  chief  officer  of  police  shall  apply 
for  a  summons  (omitting  all  mention  of  the 
inhabitant),  they  shall  give  notice  to  the  per- 
son against  whom  they  intend  to  take  pro- 
ceedings. Now  it  is  obvious  to  any  one  that, 
if  it  were  proper  that  a  notice  should  be  re- 
quired before  the  nuisance  authority  should 
act,  who  are  a  public  body  in  whom  some 
confidence  would  be  reposed  that  they  would 
not  act  without  due  inquiry,  k  fortiori  a 
notice  would  be  necessary  in  the  case  of  a 
private  individual.  It  would  appear  that  the 
draftsman  of  the  last  Act  must  have  forgotten 
that  in  the  former  Act  there  was  power  given. 


tute  any  proceeding  which  the  nuisance  authority 
might  iustitute. 

By  8.  21,  "The  nuisance  authority,  or  chief 
officer  of  police,  shall,  previous  to  taking  proceed- 
ings before  a  justice  under  s.  12  of  the  Nuisances 
Bemoval  Act,  1855,  serve  a  notice  on  the  person 
by  whose  act,  default,  or  sufferance  the  nuisance 
arises  or  continues  ...  to  abat(^  the  same,  and  for 
that  purpose  to  execute  such  works  and  to  do  all 
such  things  as  may  be  necessary  within  a  time  to 
be  specified  in  the  notice,"  &c 


not  only  to  the  local  authority  bat 
inhabitant,  to  initiate  proceedings.  Tl 
struction,  however,  which  must  be  pat 
this  piecemeal  legislation  is  clear.  '. 
sections  had  occurred  in  the  same  or 
one  and  the  same  statute,  it  clearly  coii 
have  been  said  that  the  last  section  a 
to  a  private  individual  when  all  men 
him  was  omitted ;  and  the  same  consti 
must  apply  when  the  three  statutes  ap 
construed  as  one. 

Blagkburn,  J.  I  am  of  the  same  o 
I  can  attach  no  blame  to  the  jastict 
entertain  any  surprise,  that  they  ha^ 
such  a  construction  on  the  statutes  f 
have.  The  first  Act  empowers  the 
authority  to  take  proceedings  before  ji 
the  second  gives  the  same  power  to  a 
individual,  and  the  justices  are  to  pro 
if  the  local  authority  had  made  the  con 
Then  the  third  Act  says  that  the  m 
authority  sliall  give  notice  before  takii 
ceedings;  and  I  cannot  see  why  the 
should  not  be  equally  necessary  in  tl 
of  a  private  individual.  I  can  only  s 
that  the  legislature  had  forgotten  hi 
that  this  is  a  casus  omissus.  At  all 
wo  can  put  but  one  construction  on  t 
tutes,  that  no  notice  is  necessary  on  t 
of  an  individual. 

Mellob,  J.,  concurred. 

Hannen,  J.  I  am  entirely  of  tb 
opinion  as  to  the  construction  that  i 
put  upon  those  statutes.  I  only  wish 
that  though  this  may  be  but  another  i 
of  clumsy  and  inartificial  legislation,  ^ 
think  that  reasons  may  be  imagined  \ 
legislature  may  have  intentionally 
to  require  a  notice  in  the  case  of  a 
person.  Other  and  greater  powers  ai 
to  the  nuisance  authority  than  are  g 
a  private  individual.  They  have,  for  ij 
a  right  of  entry  to  inspect  premises 
may  well  lie  that  a  public  body  havij 
powers  should  be  required  to  g^ive  a  i 
notice,  whereas  a  private  individual  i 
of  a  nuisance  may  be  allowed  to  proca 
out  a  notice,  subject  only  to  the 
having  to  pay  costs  if  he  unnecessa 
the  law  in  motion. 

Per  curiam.    The  case  must  be  s< 
to  the  justices,  with  the  intimation 
opinion  of  the  Court,  that  a  notice 
necessary. 

Caw  remitted  accoro 

Attorneys  for  appellant:    Chester 
hart,  for  T.  W.  Clvuyh,  lluddersfield. 
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Highway— limited  Dedioatkm— Right  of  Owner 
of  SoU  to  Fbugh  up  Footpath. 

Tkert  may,  in  law,  be  a  dedication  to  the 
pMk  of  a  right  of  wtiy,  such  as  a  footpath 
amss  a  fidd,  subject  to  the  right  of  the  owner 
if  the  soil  to  plough  it  up  in  due  course  of  hus" 
kudry,  and  destroy  all  trace  of  it  for  the  time. 

At  far  as  living  memory  taent,  the  occupier 
fur  the  time  being  of  a  field  over  which  a  foot' 
fitUk  crossed  had  been  in  the  habit,  in  due  course 
tf farming,  of  ploughing  up  the  whole  field,  and 
io  destroying  the  footpath.  There  was  no  evi- 
denee  tf  the  existence  of  the  footpath  before 
Uping  memory : — 

Hdd,  that  the  inference  to  be  drawn  toas, 
that  the  owner  had  originally  dedicated  t?ie 
rigk  cf  way  to  the  public,  subject  to  this  right 
(f  pervodioaUy  ploughing  it  up, 

Ga8b  stated  by  Justices  of  Worcestershire 
nikbr  20  &  21  Yict  c.  43. 

Upon  the  hearing  of  an  information  pre- 
ferred by  the  respondent  against  the  appel- 
lant under  5  &  6  Wm.  4,  c.  50,  s.  72,  for 
unlawfolly  and  wilfally  destroying  and  injur- 
ing the  sorfoce  of  a  certain  highway  by 
ploughing  up  Uie  same,  the  following  facts 
were  admitted  or  proved: — 

The  appellant  is  the  occnpicr  of  a  field  of 
araUe  land  in  the  parish  of  ficllbronghton, 
•croBB  which  is  a  public  footpath  leading 
from  the  village  of  Bellbroughton  to  the 
Sfamrhridge  and  Bromsgrovo  turnpike  road 
ttd  the  hamlet  of  Fairfield ;  and  in  Septem- 
ber, 1868,  in  due  course  of  farming,  he 
rioDgJied  the  field  and  ploughed  up  and 
oestroyed  all  trace  of  the  footpath. 

The  appellant  bon&  fide  claimed  the  right 
to  pknigh  and  to  continue  to  plough  the  foot- 

Kh,  and  the  previous  occupier  of  the  field 
1  80  ploughed  at  all  times  within  living 
nenxxiy. 

There  was  no  evidence  before  the  justices 
eitber  of  the  existence  of  the  footpath  or 
tiUige  of  the  field  before  living  memory ;  and 
no  witnesses  were  called  on  behalf  of  the 
appellant,  nor  was  any  evidence  given  of  any 
partial  or  limited  dedication  of  the  land,  or 
of  any  reservation  of  the  right  to  plough  up 
the  land  along  the  line  of  footpath,  except  as 
otherwise  appears  by  the  case. 

On  the  part  of  the  respondent  it  was  con- 
tended that  the  footpath  was  a  highway 
irithin  the  meaning  of  5  &  6  Wm.  4,  c.  50, 
and  that  under  the  circumstances  the  justices 
ought  to  convict  the  appellant  under  s.  72  for 
the  destroying  aiid  iiyuring  the  sur£aoe  of  a 
bi^vay. 

On  the  part  of  the  appellant  it  was  con- 
tended that  the  footpath  was  not  a  highway 
within  tiie  meaning  of  the  statute,  but  that  if 
itwere,be  and  the  pievious  occupiers  having 


Eloughod  it  up  as  long  as  it  was  known  to 
ave  existed,  the  public  had  a  right  only  to 
the  use  of  the  footpath  subject  to  its  being  so 
ploughed  up. 

The  justices  were  of  opinion  that  the  foot- 
path was  a  highway  within  the  meaning  of 
the  statute,  and  that  the  appellant,  having 
destroyed  and  injured  the  surface  of  the  foot- 
path, they  were  bound  in  law  to  find  the 
appellant's  acts  to  be  unlawful,  no  further 
evidence  having  been  offered  of  any  reserva- 
tion by  the  owner,  at  the  time  of  dedication 
or  presumed  dedication,  of  a  right  to  plough 
up  the  surface  of  the  footway;  and  accord- 
ingly they  convicted  the  appellant. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  footpath  is  a  highway 
within  5  &  6  Wm.  4,  c.  50 ;  and  if  so,  whetlier 
the  justices  were  bound  in  law  to  convict  the 
appellant  of  an  unlawful  act,  or  whether  the 
justices  would  have  been  justified  in  finding 
the  acts  complained  of  to  be  lawful;  and 
whether  they  had  jurisdiction. 

If  the  Court  should  be  of  opinion  that  the 
justices  were  bound  to  convict  the  appellant, 
and  that  their  jurisdiction  was  not  ousted  in 
consequence  of  the  land  having  been  ploughed 
at  all  times  when  necessary  within  living 
memory,  the  conviction  was  to  be  affirmed ; 
otherwise  it  was  to  be  quashed. 

Harington,  for  the  appellant.  The  only 
evidence  in  tliis  cose  is  that  as  long  as  the 
footpath  has  existed  the  occupier  for  the  time 
being  has  been  in  the  Imbit  of  ploughing  it 
up,  and  the  only  inference  that  can  be  drawn 
is,  that  tlie  highway  was  originally  dedicated 
with  a  reservation  of  the  right  of  the  owner 
to  plough  over  it  when  he  ploughs  the  rest  of 
his  soil.  Thus,  in  Pdham  v.  Hicktrsgill  (1 
T.  R.  6G0),  where  the  liberty  of  passage  over 
the  soil  and  a  toll  for  such  passage  were  both 
sliewn  to  be  immemorial,  it  was  held  that  it 
must  be  presumed  tliat  the  original  grant 
was  subject  to  the  reservation  of  a  toll.  It 
is  clear  law  that  there  can  be  a  qualified  or 
limited  dedication  of  a  highway.  Stafford  v. 
Coyhey  (7  B.  &  C.  257)  and  Fishn'  v.  Frowse 
(2  B.  <&  S.  770 ;  31  L.  J.  (Q.B.)  212)  are  direct 
authorities  for  that  proposition. 

Jiew,  for  the  respondent,  was  then  called 
upon.  The  cases  cited  are  quite  distinguish- 
able from  the  present.  In  those  cases  the 
Iiighway  was  dedicated  subject  to  a  partial 
permanent  obstruction,  but  such  that  the 
highway  could  still  be  used.  Here  there  is 
a  total  destruction  of  the  highway  for  the 
time,  which  is  inconsistent  with  the  dedica- 
tion of  a  highway,  and  amounts  to  an  illegal 
nuisance.  In  James  v.  Hayvxird  (Cro.  Car. 
184)  the  rest  of  the  Court  held  the  erection 
of  a  gate  across  a  road  was  a  nuisance,  which 
no  doubt  is  good  law.    Ciokfi»  ^.>\i^'«^^^ 
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BayR :  "  Bnt  it  seemed  to  me  that  it  is  not  any 
nuisance  in  itself,  being  so  small  a  trouble, 
but  much  for  the  public  good  that  there 
should  be  inclosures  for  the  i)re8ervation  of 
com  and  grass  from  cattle  straying.  And 
the  law  accounts  not  such  petty  troubles  as 
nuisances;  for  it  appears  that  there  are 
many  gates  in  divers  highways  which  hare 
been  always  allowed ;  and  if  it  were  a  nui- 
Fance  in  itself  there  should  not  be  any  gate, 
for  there  cannot  be  any  prescription  for  a 
nuisance."  In  Betf,  v.  CharleswtirfJi  (16  Q.  B. 
1012,  1020),  which  was  an  indictment  for 
nuisance  in  a  highway  by  cutting  it  up  with 
tramways,  Lord  Campbell,  C. J.,  says :  "  It  is 
argued  that  a  right  has  been  reserved  by  the 
luidowner  to  make  as  many  rail  and  tram 
roads  as  he  pleases  in  all  time  to  come,  for 
the  convenient  use  of  his  coal  pits.  But  if 
this  would  Ik)  a  nuisance,  there  could  be  no 
such  right  reserved.  No  authority  has  been 
cited  for  the  reservation  of  a  right  in  future  i 
to  put  up  as  many  gates  or  make  as  many  ' 
tramways  as  the  landowner  thinks  proper. 
No  such  reservation  could  exist,  if  tne  acts 
would  be  a  nuisance." 

[Blagkbukn.  J.  Patteson,  J.  is  much 
more  cautious ;  ho  only  says :  '*  We  cannot 
suppose  a  reservation  of  right  so  large  as  that 
claimed."] 

In  Bateman  v.  Burge  (6  C.  &  P.  391),  Park,  J., 
held,  that  a  stile  or  gate  across  a  footpath 
could  not  be  raised. 

rCooKBUBN,  C.J.  No  one  is  obliged  to 
dedicate  a  highway,  and  if  the  public  take  it 
they  must  take  it  subject  to  any  condition  the 
owner  imposes.] 

Ploughing  up  is  a  destruction  of  the  thing 
granted,  and  is  thus  inconsistent  with  the 
grant  In  Wellbeloved  on  Highways,  p.  443, 
it  is  said,  "  It  may  also  be  stated  as  clearly 
deducible  from  Lord  Ellenborough's  decision 
in  the  case  of  Ifex  v.  Crons  (3  Camp.  224)  that 
it  is  a  common  nuisance  to  plough  up  a  public 
footpath;  not  only  because  the  public  are 
obstructed  in  their  accustomed  pa&sage,  but 
more  particularly  as  all  traces  of  the  way  are 
thereby  obliterated,  and  the  public  are  left  in 
ignorance  as  to  the  route  which  they  ought 
to  pursue.  This  is  a  point  of  law  seldom 
attended  to,  and  yet  very  frequently  violated ; 
but  there  can  be  no  doubt,  that  any  occupant 
who  thus  infringes  the  public  rights  subjects 
himself  to  an  indictment.  In  one  case 
(^Grifslty's  Case)  (1  Vent.  4),  where  an  infor- 
mation was  laid  against  the  defendant  for 
stopping  up  the  highway,  the  word  was 
ttbstujKibtit ;  it  was  proved  in  evidence  that 
he  plotuihcd  it  up,  and  the  Court  resolved 
that  it  did  well  maintain  the  information." 

[Blackburn,  J.,  in  the  notes  to  Domston  v. 
J^ayiie  (2  8m.  L.  C.  at  p.  142,  6th  ed.),  a  case 
(Morfwt  V.  C%'mherlin,  6  H.  &  N.  641 ;  30 
li.  J.  (Ex.)  299)  is  cited  as  shewing  that  yon 
may  dedicate  a  way  subject  to  the  pre- 
existing right  of  the  adjoining  occupiers  to 
obstruct  it  by  placing  their  go(^  on  it.] 


That  is  only  a  partial  obstruction ;  here  is 
a  total  destruction.  But  all  that  was  decided 
in  Morant  v.  Chamherlin  (6  H.  <&  N.  641,  664; 
30  L.  J.  (Ex.)  299,  310)  was,  that  the  Court 
could  not  draw  the  inference  from  the  facts 
that  the  right  of  the  occupiers  had  existed 
before  or  from  the  time  of  the  dedication  of 
the  way;  and  the  Court  only  expressed  an 
inclination  of  opinion  that  there  might  be 
such  a  partial  dedication. 

[Blackburn,  J.  If  there  cannot  be  such  a 
qualified  dedication,  then  there  is  no  evidenoe 
of  any  dedication  at  all.  But  it  is  quite  pos- 
sible for  any  one  to  walk  across  a  fidd  imme- 
diately after  it  is  ploughed  up. 

CocKBURM,  CJ.  Suppose  a  swing-bridge 
dedicated  to  the  public,  but  to  be  opened  at 
times  when  it  is  necessary  to  let  in  the  ship 
of  the  person  dedicating :  surely,  that  can  be 
done.  What  is  that  but  the  present  case? 
In  Bex  V.  NoHhampfou  (2  M.  &  S.  262),  it  was 
held  that  there  could  be  a  valid  partial  dedi- 
cation of  a  bridge  to  the  public,  to  be  used 
at  such  times  only  as  the  ford  across  the 
river  was  dangerous.] 

CocKBURN,  C.  J.  I  am  of  opinion  that  this 
conviction  was  wrong.  There  is  no  doubt 
that  as  far  as  living  memory  goes  back,  while 
on  the  one  hand  the  public  has  enjoyed  this 
right  of  way,  on  the  other  hand  the  owner  or 
occupier  of  the  field  during  the  same  period 
has  from  time  to  time  ploughed  up  the  whole 
of  his  field  without  any  regard  to  the  parti- 
cular track  over  which  the  footpath  -paaaeB, 
The  only  proper  inference  to  be  drawn  is, 
that  the  exercise  of  this  right  of  the  owner 
has  been  coeval  with  the  exercise  of  the  right 
of  way  of  the  public,  and  again  the  prq)er 
inference  from  that  is,  that  the  right  of  the 
pubUc  was  granted,  or  the  original  dedicaticm 
of  the  way  was  made,  subject  to  this  right  in 
the  owner  periodically  to  plough  up  the  sosL 
It  must  not  be  lost  sight  of  that  there  is  no 
obligation  upon  the  owner  to  dedicate  a  right 
of  way,  nor,  on  the  other  hand,  is  there  any 
obligation  on  the  part  of  the  public  to  accept 
the  dedication ;  and  therefore,  if  the  owner 
in  the  present  case  has  said  to  the  public,  you 
may  come  across  my  field  as  a  convenient 
way,  but  it  must  only  be  subject  to  mv  right 
to  plough  across  it  at  proper  times,  and  if  the 
public  have  chosen  to  accept  the  dedication 
on  those  terms,  there  is  no  ii^usUoe  towards 
them  to  hold  them  bound  by  the  terms;  <m 
the  contrary,  there  would  be  great  ii:gustioe 
and  hardship  to  hold  there  had  been  an  abso- 
lute dedication  where  the  owner  had  clearly 
only  intended  a  limited  dedication.  Bex  t. 
Northarnpfoii  (2  M.  &  S.  262)  is  a  direct  au* 
thority  that  there  may  be  in  law  such  a  par- 
tial dedication ;  and  if  there  could  not,  mBHk, 
as  my  Brother  Blackburn  has  pointed  out,  the 
appellant  is  in  this  dilemma,  that  there  is  do 
dedication  and  no  highway  at  idl.  Not  only 
would  there  be  iigustice  in  holding  otherwisa, 
but  it  would  be  productive  of  mischief  to  say 
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1  a  state  of  thiogs  as  shewn  in  this 
Id  not  exist;  every  one  knows  in- 
f  footpaths  ploughed  np  as  the  time 
and  for  ploughiog  fields ;  and  if  the 
r  parish  conld  insist  on  converting 
hB  into  gravelled  ways,  the  owners 
)  chary  in  allowing  aoy  accommoda- 
the  jmblic  over  their  land.  I  am 
r  opinion  that  there  may  be,  in  law, 
dedication  like  that  contended  for  by 
Uant  in  the  present  case ;  but  if  not, 
re  is  no  dedication  at  idl  shewn,  and 
iction  would  be  equally  wrong. 

BUBH,  J.  I  am  of  the  same  opinion, 
igree  that  when  a  highway  has  been 
i  to  the  public  (which  as  the  Lord 
stice  has  said  is  a  purely  voluntary 
e  part  of  the  owner),  anything  after- 
one  by  the  owner  interfering  with 
it  of  way  would  be  a  nuisance ;  and 
ighiDg  up  the  pathway  would  be  such 
erence ;  and  when  a  highway  is  dedi- 
d  the  dedication  accepted,  not  only 
i  right  in  the  public,  but  an  obligation 
irt  of  the  parish  to  repair.  But  in 
ent  case,  in  whatever  way  the  owner 
aken  to  have  given  this  right  of  way 
field,  the  inference  from  the  evidence 
le  did  not  dedicate  it  simpliciter  as  a 
,  but  he  dedicated  it  subject  to  the 
ploughing  it  up  periodically ;  and  if 
it  is  inconsistent  with  a  grant  of  a 
Rray  to  the  public,  then  there  was  no 
»n  at  all,  and  the  present  owner  has 
bo  stop  up  the  pathway  altogether, 
tevent  the  parish  from  repairing  the 
such  a  way  as  to  interfere  with  his 
g.  But  I  can  see  no  objection,  in 
ich  a  partial  dedication.  The  prin- 
»licable  to  such  cases  is  enunciated  in 
Daent  of  the  Court  in  Fisher  v.  Provjse 
L  at  p.  780 ;  31 L.  J.  (Q.B.)  at  p.  218), 
sh  in  the  same  language  as  my  Loid 

to  day :  "  It  is,  of  course,  not  obli- 
1  the  owner  of  land  to  dedicate  the 

as  a  highway  to  the  public.  It  is 
ilear  that  it  is  not  compulsory  on  the 
•  accept  the  use  of  a  way  when  offered 
If  the  use  of  the  soil  as  a  way  is 
»y  the  owner  to  the  public  under 
iiditions  and  subject  to  certain  reser- 
uid  the  public  accept  the  use  under 
xunstances,  there  can  be  no  injustice 
ig  them  to  the  terms  on  which  the 
raa  conferred.  On  tiie  other  hand, 
ofltioe  and  hardship  would  often  arise 
a  public  right  of  way  has  been  ac- 
od^  a  given  state  of  circumstances, 
r  of  the  soil  should  be  held  bound  to 

state  of  circumstances  to  his  own 
ta0B  and  loss,  and  to  make  further 
08  to  the  TpMic  altogether  beyond 
I  of  hia  ooriginal  intention." 

ly  J.     I  am  €i  the  same  opinion. 


The  owner  might  have  dedicated  this  path- 
way, in  express  terms,  with  a  condition  at- 
tached of  ploughing  it  periodically ;  and  we 

■  all  know  many  such  paths  which  the  occu- 
piers are  constantly  in  the  habit  of  ploughing 
up  from  time  to  time.    Can  we  do  otherwise 

*  than  infer  from  the  evidence  in  the  present 
case  that  this  was  the  limit  and  condition 
on  which  the  owner  dedicated  this  footpath  ? 
Mr.  Hew  said  that  the  owner  could  not  dedi- 
cate a  highway  subject  to  a  nuisance,  but  in 
all  the  cases  in  which  such  a  partial  dedica- 
tion has  been  sustained  the  act  must  have 
been  a  nuisance  or  the  question  could  not 
have  arisen. 

Hankbn,  J.  The  authorities  cited  for  the 
respondent  go  to  this  extent  only,  that  where 
there  has  been  an  unrestricted  dedication  of 
!  a  right  of  way,  ploughing  it  up,  though  in 
:  due  course  of  husbandry,  woula  be  a  nui- 
sance. Fisher  v.  Fruwse  (^2  B.  &  S.  770; 
31  L.  J.  (Q.B.)  212)  is  undistinguisliable  in 
principle,  and  is  a  distinct  authority  that  there 
may  exist  in  law  a  highway  subject  to  be  in- 
terrupted at  certain  times  when  the  conve- 
nience of  the  owner  of  the  soil  requires  it. 
If  this  were  not  the  law,  the  effect  would  be 
that  all  these  ways  over  which  the  owner  has 
always  been  used  to  plough  would  be  stopped 
up,  because  in  such  a  case  there  would  be 
no  dedication  at  all,  as  is  pointed  out  by 
Parke,  B.,  in  Poole  v.  HuMnson  (11  M.  &  W. 
at  p.  830),  "  There  may  be  a  dedication  to  the 

gublic  for  a  limited  purpose,  as  for  a  footway, 
orseway,  or  driftway ;  but  there  cannot  be  a 
dedication  to  a  limited  part  of  the  public. 
In  that  respect  the  direction  of  the  learned 
Judge  was  quite  correct ;  not  so  the  alterna- 
tive, that  as  such  a  partial  dedication  was  in- 
valid in  law,  it  would  neveriiheless  operate 
against  the  intention  of  the  owner  of  the  soil, 
in  favour  of  the  whole  public.  I  think  it 
would  be  merely  void.  In  order  to  constitute 
a  valid  dedication  to  the  public  of  a  highway 
by  the  owner  of  the  soil,  it  is  clearlv  settled 
that  there  must  be  an  intention  to  dedicate, 
an  animus  dedicandi,  of  which  the  user  by 
the  public  is  evidence,  and  no  more;  and  a 
single  act  of  interruption  by  the  owner  is  of 
much  more  weight,  upon  a  question  of  inten- 
tion, than  many  acts  of  eiyoyment."  It  fol- 
lows that  the  evidence  in  the  present  case 
shews  a  partial  dedication  only,  and  that 
either  the  right  of  the  public  is  subject  to  the 
reservation  or  there  is  no  dedication  at  all ; 
in  either  case  the  appellant  was  wrongly 
convicted. 

Conviction  quashed. 

Attorneys  for  appellant:  Wood^  Street,  A 
Bayter, 

Attorneys  for  respondent :  8ki(beck  A  Qr\f' 
fith,  far  Harward,  Shepherd,  A  Barward, 
Stourbridge, 
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[5  Q.  B.  87.] 


Highway — Order  that  Parish  shall  oeaae  to  be 
liable  to  repair  Highway  —  Certificate  of 
JnsticeB — ^Appeal — Highway  Act,  1835  (5  &  6 
Wm.  4,  c.  50),  Bs.  84,  85,  88,  91— Highway 
Act,  1864,  (27  &  28  Vict,  c  101),  s.  21— Ckm- 
straction — **  Like  proceedings." 

The  Highwrty  Act,  1835,  5.  84,  enacts,  that 
when  the  inhabitants  in  vestry  shall  deem  it  ex- 
pedient  that  any  highway  sJioufd  be  stopped  up, 
application  may  be  made  to  tioo  justices  to  view 
the  same.  By  s,  85,  when  it  shall  appear  upon 
such  view  that  such  highway  is  unnecessary,  the 
justices^  after  the  giving  of  certain  notices,  Ac, 
shall  proceed  to  certify  the  fact  of  their  having 
viewed  the  highway,  and  the  certificate  shall  state 
that  the  highway  is  unnecessary,  and  shall  be 
lodged  with  the  clerk  of  the  peace  for  the  county, 
and  enrolled  amongst  the  records  of  the  court  of 
quarter  sessions.  By  s,  88,  when  any  such  cer^ 
tificate  shall  have  been  given,  any  fterson  who 
may  think  that  he  would  be  injured  if  such  high- 
way should  be  stojtped  up,  may  make  complaint 
thereof  by  appeal  to  the  quarter  sessions.  By 
s.  91,  if  no  appeal  is  made,  or  if  one  is  made  and 
dismissed,  the  quarter  sessions  shall  make  an 
order  to  stop  up  such  highway;  and  the  pro- 
ceedings thereupon  shall  be  binding  and  conclu- 
sive upon  all  persons. 

By  s,  21  of  the  Highway  Act,  1864,  when  any 
highway  board  consider  any  highway  unnecessary 
for  public  use,  they  may  apply  to  two  justices  to 
view  the  same,  "  and  thereupon  the  like  proceeds 
ings  shall  be  had  as  when  application  is  made 
under  the  Highway  Act,  1835,  to  procure  the 
stopping  up  of  any  highway,  save  only  that  the 
order  to  be  made  thereupon,  instead  of  directing 
the  highway  to  be  stopped  up,  shall  direct  that  the 
same  shall  cease  to  be  a  highway  which  the  parish 
is  liable  to  repair,  and  the  liability  af  the  parish 
shall  cease  accordingly;  and  for  the  purpose 
of  such  proceedings  under  this  enactment  such 
variation  shall  be  made  in  any  notice,  certifi^ 
cate,  or  other  matter  preliminary  to  the  making 
of  such  order,  <u  the  nature  of  the  case  may 
require  ;** — 

Held,  that  the  words  "^ike  proceedings*'  in 
8,21  of  the  Highway  Act,  1S64,  iriclude  all  the 
proceedings  contained  in  s,  85  of  the  Highway 
Act,  1835, /or  the  purpose  of  procuring  the  stop- 
ping up  of  a  highway,  and  alio  those  proceedings 
designated  by  the  general  name  of  appeal  to 
quarter  sessions,  given  by  s,S8of  the  same  Act, 

Bulb,  calling  on  the  JnsticeB  of  Surrey  to 
shew  cause  why  a  writ  of  mandamus  should 
not  issue  to  them  to  hear  and  determine 
appeals  against  four  certificates  of  justices, 
for  the  purpose  of  causing  certain  highways 
to  cease  to  be  highways  which  the  parish  in 
which  they  are  situate  is  liable  to  repair. 


By  the  Highway  Act,  1835  (5  &  6 
c.  50),  ss.  85—91,  highways  maj  in 
cases  be  stopped  up,  on  a  certificate 
justices  and  an  order  of  the  quarter  a 
s.  88  gives  a  right  of  appeal  to  quarter  i 
to  persons  who  may  thmk  that  they  n 
aggrieyed  by  such  stopping  up  of  a  h: 
The  Highway  Act,  186C(27  &  28  Vici 
s.  21,  provides  that  highways  shall  nc 
be  stopped  up  under  the  Highway  Ac 
but  instead  of  being  stopped  up  th< 
cease  to  be  highways  which  the  pi 
liable  to  repair,  and  that  "  the  like  ] 
ings  shall  be  had,"  under  the  Act  of  '. 
relieye  a  parish  of  liability  to  repair 
way,  as  where  a  highway  is  stopped  u 
the  Act  of  1835. 

The  question  was,  whether  the  wore 

froceedings"  in  s.  21  of  the  Highw 
864,  included  the  right  of  appeal  g 
8.  88  of  the  Act  of  1835.  (1) 


(1)  The  Highway  Act,  1835  (5  &  6 
c  50),  s.  84,  enacts: — When  the  inhabi 
▼estry  assembled  shall  deem  it  expedient 
highway  shonld  be  stopped  up,  diverted, 
surveyor  may  be  directed  to  apply  to  two 
to  view  the  same. 

s.  85 : — *'  Whffli  it  shall  appear  upon  m 
of  such  two  justices  .  • .  that  any  public  '. 
is  unnecesBary,  the  said  justices  shall  d 
surveyor  "  to  affix  a  notice,  as  therein  spe 
each  end  of  the  highway  which  is  to  be  sto 
and  to  insert  a  similar  notice  in  some  ne 
and  to  affix  another  similar  notice  on 
church  doors,  and  after  such  notices  hi 
published,  and  proof  thereof  has  been  givi 
satisfaction  of  the  justices,  and  a  plan  of  t 
way  to  be  stopped  up  deUvered  to  me  justic 
said  justices  shall  proceed  to  certify  unc 
hands  the  fact  of  their  having  viewed 
highway  as  aforesaid  . . .  and  the  oertifioi 
state  the  reason  why  the  said  highway  is 
sary ;  and  the  said  certificate  .  • .  together 
proof  and  plan  . . .  shall,  as  soon  as  com 
may  be  after  the  making  of  the  said  certi 
lodged  with  the  clerk  of  the  peace  for  th 
in  which  the  said  highway  is  situated,  ai 
at  the  quarter  sessions, ...  be  read  .  .  . 
court ;  and  the  said  certificate,  together 
proof  and  plan  . . .  shall  be  enrolled  . . . 
the  records  of  the  said  court  of  quarter 
provided  always  that  any  person  whate* 
be  at  liberty  at  any  time  previous  to 
quarter  sessions,  to  inspect  the  said  oertif 
plan  . . .  and  to  have  a  copy  thereof. . . ." 

s.  88 : — '*  When  aoy  such  certificate  al 
been  so  given  as  aforesaid,  it  shall  be  1; 
any  person  who  may  think  tliat  he  '« 
injured  or  aggrieved  if  any  such  high' 
should  be  ordered  to  be  stopped  up  to  make 
plaint  thereof  by  appeal  to  the  quarter  se 

8.  89 :— **  In  case  of  such  appeal,  the  j 
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nwn^  Serjt,,  and  Thesiger,  shewed 
.)  There  is  no  right  to  appeal  against 
ings  under  s.  li  of  the  Highway  Act, 
Ui  appeal,  unlike  a  certiorari,  does  not 
common  right,  and  can  therefore  only 
L  by  the  clearly  expressed  intention  of 
skture :  Rex  v.  The  JuUices  of  Surrt-y 
5(H) ;  Bex  v.  IJaitson  (4  B.  &  A.  519) ; 
Skjck  (8  Ad.  &  £.  405).  No  such  in- 
appears  in  s.  21.  The  words  "  like 
ings"  are  ambiguous.  They  may  or 
ij  not  include  a  right  of  appeal.  If 
ole  statute  of  1864  is  examined,  it 
reasonable  that  the  former  right  of 
(hould  not  exist  in  proceedings  under 
The  persons  who,  under  the  Act  of 
i  in  motion  the  justices  who  view  the 
f,  were  the  inhabitants.     Under  the 


ker  BessioiiB  shall,  for  the  purpose  of  de- 
g  whether  tlie  highway  intended  to  bo 
up  is  nnneceasary,  or  whether  the  party 
^  would  be  injured  or  aggrieved,  impannt^l 

If  the  highway  in  unneoesAry,  or  the 
pealing  would  not  be  injured,  then  the 
Kssions  shall  dismiss  such  appeal,  and 
I  order  therein  mentioned  for  stopping  up 
hway ;  but  if  the  highway  ia  not  unneces- 

Uie  party  appealing  would  be  injured, 
I  quarter  sessions  shall  allow  such  appeal, 

I  not  make  such  order. 
voTidee  for  the  costs  of  appeals. 

-''If  DO  anch  appeal  is  made,  or  being 
all  be  dismissed  as  aforesaid,  then  the 
^t  the  quarter  sessions  shall  make  an  order 
op  up  such  unnecessary  highway  . . .  and 
eedings  thereupon  shall  be  binding  and 
«  OQ  all  persons  whatsoever." 
if  the  Highway  Act,  1864  (27  &  28  Yict 
oacts : — ''  When  any  highway  board  con- 
'  high  way  unnecessary  fur  public  use,  they 
ct  the  district  surveyor  to  apply  to  two 
o  view  the  same,  and  thereupoii  the  like 
10  shall  be  had  as  where  application  is 
\Ser  the  Highway  Act,  1835,  to  procure 
dug  up  of  any  highway,  save  only  that  the 
be  miade  thereupon,  instead  of  directing 
way  to  be  stopped  up,  shall  direct  that  the 

II  oeaae  to  be  a  highway  which  the  parish 
to  r^Mor,  and  the  liability  of  the  parish 
Bd  accordingly;  and  for  the  purpose  of 
seedings  under  this  enactment,  such  varia- 
i  be  made  in  any  notice,  certificate,  or 
itter  preliminary  to  the  making  of  such 
the  nature  of  the  case  may  require ;  pro- 
it  if  at  any  time  thereafter  upon  applica- 
ly  poncm  interested  in  the  maintenance  of 
hway ...  it  appear  to  any  court  of  general 
tr  Missions  that  from  any  change  of  circum- 
ioee  the  time  of  the  making  of  any  such 
aSwcaaidy  under  which  the  Uability  of  the 
lepair  such  highway  has  ceased,  the  same 
me  of  public  use,  and  ought  to  be  kept  in 
f  the  parish,  they  may  direct  that  the 
of  the  parish  to  repair  the  same  shall 
am  and  alter  such  day  as  they  may  name 

oidert  and  such  liability  shall  revive 
jgtf,  mm  if  the  flrst-mentioned  order  had 


Act  of  1864  it  is  the  Highway  Board.  (2)  It 
may  well  be  that  it  was  intended  that  the 
Highway  Board  should  have  greater  powers 
than  were  given  to  the  inhabitanto  by  the  Act 
of  1835.  So  also  the  order  under  s.  21  of  the 
Act  of  1864  is  different  from,  and  less  im- 
portant in  its  effects  than,  an  order  under  the 
Act  of  1835.  Under  s.  21  the  order  only 
directs  that  the  highway  shall  cease  to  be  a 
highway  which  the  parish  is  liable  to  repair, 
and  not  as  under  the  Act  of  1835  that  tho 
highway  shall  be  stopped  up.  Moreover,  tho 
latter  part  of  s.  21  provides  that  a  parish  may 
again  become  liable  to  repair  a  highway  after 
having  ceas<Ki  to  be  liable  to  do  so.  This 
liabili^  may  be  reimposed  upon  a  parish  by 
application  to  the  quarter  sessions.  This 
shews  that  proceedings  before  the  quarter 
sessions  were  not  forgotten  when  s.  21  was 
drawn.  So,  also,  by  s.  38  of  the  Act  of  1864, 
an  appeal  is  expressly  given  in  certain  cases. 
When  an  appeal  is  expressly  given  in  one 
place,  it  is  probable  that  it  would  have  been 
given  in  the  same  manner  in  any  other  part 
of  the  same  statute  whore  it  was  intended 
tliat  there  should  be  an  appeal.  The  words 
"like  proceedings"  therefore  apply  only  to 
the  proceedings  for  stopping  up  tne  highway 
under  s.  85  of  the  Act  of  1835,  and  not  to 
proceedings  to  prevent  such  stopping  up 
under  s.  88. 

Garth,  Q,C,,  and  Oates,  in  support  of  the 
mle.  It  is  clear  that  the  legislature  intended 
that  there  should  be  an  appeal  under  s.  21. 
The  Highway  Acts  of  1835, 1862,  and  1864. 
are  incorporated  together,  and  are  to  be  read 
as  one  Act.  (3)  Therefore,  the  appeal  given 
by  s.  88  of  the  Act  of  1835  is  incorporated 
with  the  Act  of  1864.  The  words  "  like  pro- 
ceedings" are  large  enough  to  include  tho 
proceedings  on  appeal,  and  it  is  therefore  rea- 
sonable to  suppose  that  they  were  intended 
to  include  such  proceedings.  There  is  no 
reason  for  thinking  that  the  legislature  in- 
tended that  the  decision  of  the  Highway 
Board  should  be  final  and  without  appeaL 
There  is  nothing  in  the  Acte  of  1862  or  1864 
to  that  effect  Although  an  order  under  &  21 
does  not  stop  up  a  highway,  yet  by  relieving 
the  parish  from  liability  to  repair  it,  the 
highway  may  become  impassable,  and  so  in 
eflect  be  stopped  up.  When  the  whole  ma- 
chinery provided  by  the  Act  of  1835  for 
stopping  up  a  highway  is  examined,  it  is 
clear  iSsX  what  is  called  an  appeal  is  not 
really  an  appeal,  but  a  mode  by  wmch  persons 
aggrieved  may  prevent  the  making  of  an 
order  by  the  quarter  sessions  for  the  stopping 
up  of  a  highway.  The  certificate  of  the 
justices  has  no  operation  except  to  give  the 


•  • 


Ifea  fiaU  Oonit,  befbio  Hanneu,  J. 


(2)  See  ss.  9-11  of  the  Highway  Act,  1862 
(25  k  26  Yiot.  o.  61),  which  is  incorporated  with 
the  Highway  Act^  186i :  see  next  note. 

(3)  S.  42  of  the  Highway  Act,  1862  (25  ft  26 
Tict.  c.  61 ),  and  s.  2  of  the  Highway  Act,  1804 
(27  &  28  Yiot  c  101). 
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quarter  sessioiis  jurisdiction  to  make  an  order.  > 
The  jtistioes  have  no  power  to  hear  any  one 
against  their  certificate.  What  is  called  an 
appeal  is  an  opposition,  and  the  only  means 
of  opposition  to  the  making  of  the  order  by 
the  quarter  sessions.  To  hold  that  this  right 
of  appeal  does  not  exist,  would  be  to  alter  the 
whole  character  of  the  proceedings,  and  not 
merely  to  prevent  an  appeal  from  proceedings 
complete  in  themselves.  The  latter  part  of 
8.  21  mentions  proceedings  before  the  quarter 
sessions,  because  it  creates  a  new  procedure 
adapted  to  new  rights.  The  appeal  is  not 
mentioned  in  the  earlier  part  of  the  section, 
because  it  is  so  obvious  that  it  is  included  in 
the  words  "  like  proceedings."  S.  88  of  the 
Act  of  1864  gives  an  appeal  expressly,  because 
there  would  have  been  no  right  of  appeal 
at  all  in  cases  within  that  section  without 
an  enactment  to  that  effect,  and  that  appeal 
is  confined  to  the  matters  specified  in  the 
section. 

Hanhen,  J.  I  am  of  opinion  that  an  appeal 
will  lie  in  this  case.  I  think,  therefore,  that 
this  rule  must  be  made  absolute  for  a  man- 
damus to  the  justices  of  Surrey  to  hear  these 
appeals.  I  agree  with  Mr.  Thefdger  that  an 
appeal  can  only  be  given  by  the  clearly  ex- 
pressed intention  of  the  legislature.  This 
must  be  ascertained  by  an  examination  of  the 
whole  of  the  enactment  which  is  the  subject 
of  inquiry.  It  is  not  necessary  that  there 
should  be  any  particular  form  of  words,  but 
it  is  essential  that  an  intention  to  give  an 
appeal  should  clearly  appear. 

The  question  in  this  case  arises  upon  s.  21 
of  the  Highway  Act,  1864,  and  the  words  of 
the  section^  which  are  relied  on  as  giving  an 
appeal,  are  as  follows : — [The  learned  Judge 
read  the  first  part  of  the  section.]  It  is 
argued  that  the  words  *'like  proc^sdings" 
include  all  proceedings  contained  in  s.  85  of 
the  Highway  Act,  1^,  for  the  purpose  of 
procuring  the  stopping  up  of  a  highway,  and 
also  include  those  proceedings  designated  by 
the  general  name  of  appeal  to  quarter  sessions 
given  by  s.  88  of  the  Highway  Act,  1835.  I 
think  this  contention  is  well  founded.  The 
sentence  in  s.  21  next  following  that  in  which 
is  contained  the  words  "like  proceedings" 
points  out  the  change  that  is  to  be  made  in 
the  order,  viz.,  that  the  order  "instead  of 
directing  the  highway  to  be  stopped  up,  shall 
direct  that  the  same  shall  cease  to  be  a  high- 
way which  the  parish  is  liable  to  repair." 
Now,  the  order  which  would  formerly  have 
been  eflfective  for  stopping  up  a  highway  is  an 
order  which  would  be  made  by  the  quarter 
sessions  under  s.  91,  and  the  provisions  and 
proceedings  which  are  provided  for  by  s.  85 
for  the  purpose  of  stoppmg  up  a  highway  are 
all  proceedmgs  which  lead  up  to  an  order  to 
be  made  in  quarter  sessions. 

If  we  look  at  ss.  86  and  87  of  the  Act  of 
1835  we  find  the  word  "  order  "  loosely  used 
in  coiynnction  with  "certificate;"  yet  when 


the  meaning  of  &  85  is  examined,  wa  si 
there  is  no  order  by  the  two  justices  bi 
a  certificate  with  a  view  to  found  the  ji] 
tion  of  the  quarter  sessions  to  make  an 
This  is  clear  from  the  peculiar  way  in 
the  rights  of  parties  interested  are  to  1 
tected.  There  is  an  elaborate  mac 
provided,  and  notices  of  the  alteration 
highway  are  to  be  given  for  the  purj 
affording  information  to  the  persons  \i 
be  injured  by  the  change.  Yet  s.  85  pi 
no  means  for  enabling  those  persons 
heard  before  the  justices  who  give  the 
cate,  but  it  only  seems  to  contemplate  i 
that  they  shall  have  notice  that  the  j 
having  been  put  in  motion  are  about 
a  certificate  which  is  a  condition  essei 
the  order,  and  that  when  the  certifi 
given  the  remaiy  of  any  person  aggri* 
by  taking  those  procec£ngs  which  are 
an  appeal  to  the  quarter  sessions.  T 
no  operative  order  until  the  order  of  c 
sessions  is  made  under  s.  91.  Th( 
I  think  the  words  "like  proceedings 
must  have  been  intended  by  the  legi 
to  include  all  proceedings  up  to  1^ 
of  the  making  of  the  order  of  quarter  « 

This  seems  reasonable,  as  I  cannot  8< 
a  person  affected  by  a  change  in  the  1 
to  repair  a  highway,  should  be  in  a 
position  than  those  who  are  affected 
stopping  up  or  changing  a  highway, 
carriage-way  is  altered  into  a  bridi 
any  such  change  might  be  disadvantage 
the  persons  accustomed  to  use  the  ws 
there  is  no  reason  why  there  should 
the  same  right  of  appeal  in  either  a 
further  find  that  there  is  an  express  pn 
in  the  latter  part  of  s.  21,  that  any 
interestol  in  the  maintenance  of  the  nj 
may,  after  the  making  of  an  order  und 
section,  apply  to  the  quarter  sessions  tl 
liability  of  tbo  parish  may  be  revived, 
power  of  appeal  to  the  quarter  sessioi 
not  exist  on  t^e  original  investigation 
is  this  singular  anomaly,  that  a  person  a 
by  the  original  order  would  be  condi 
bound  by  the  certificate  of  the  justici 
viewed  ttie  highway  without  any  mc 
calling  in  question  the  certificate,  y 
same  person  is  entitled  to  go  to  the  c 
sessions  and  get  a  change  made  in  the 
I  see  no  reason  for  such  an  anomaly, 
would  be  avoided  by  holding  that  s. 
eludes  in  the  words  "  like  proceedin] 
the  proceedings  up  to  the  final  order 
quarter  sessions. 

The  other  sections  which  have  been  r 
to  require  no  further  comment  exoep 
which  undoubtedly  deals  with  the  sul 
appeals.  Although  I  had  a  different  i 
sion  at  first,  I  now  think  that  this 
does  not  touch  the  present  question, 
depends  upon  the  extent  of  the  proa 
under  the  Highway  Act  of  1835,  wh 
included  by  the  words  "  like  prooeedii 
S.21. 
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ftuthoritieB  that  have  been  cited  have 
ch  bearing  upon  this  qnestion,  because 
saaes  the  intention  of  the  legislature 
spend  to  a  great  extent  upon  the  par- 
object  of  the  statute  that  has  to  be 
bed.  I  have  come  to  the  conclusion 
B  l^islatnre  intended  to  give  an  appeal 


in  a  case  like  the  present.    For  these  reasons 
I  think  the  rule  must  be  made  absolute. 

Bule  absolute. 

Attorneys  for  prosecator:  J.AM.  Pontiff x. 
Attorneys  for  aefendants :  SmdUpitct  d:  Son, 
Guildford. 


1869. 


} 


Thb  Qovxs  v.  Thb  Justices  of  thb  West  Riding.    [5  Q.  B.  33.] 

Drake's  Case. 


iDd  Beerhonse  Act,  1869  (82  &  83  Vict. 
87),  OB.  If  8 — Notice  of  Application  for 
itiflcate  of  Justices— Prior  Applicfttion — 
I  judicata. 

9  Oeo,  4,  c.  61,  ».  1,  Justices  in  every 
fSc,  are  to  held  a  general  annuid  licens- 
eHng  between  the  20M  of  August  and  the 
f  September;  and,  by  s.  3,  they  are  re- 
to  continue  such  meeting  by  adjournment 
i  days  (during  August  and  September) 
\aees  as  they  may  deem  most  convenient 
Uing  persons  to  apply  for  a  licence.  By 
S3  Vid,  c.  27,  s,  4,  no  licence  is  to  be 
i  wOhuut  a  certificate  of  justices.  By  s,  5 
tUes  are  to  be  granted  by  the  justices  at 
neral  annual  licensing  meeting  held  in 
tnce  of  9  Oeo.  4,  c.  61,  or  at  some  adjourn-' 
/  swch  meeting.  By  s,  7  every  person 
wg  to  apply  for  a  certificate  shall,  twenty^ 
ys  before  he  applies,  give  notice  in  writing 
Hdeniion,  cu  in  the  section  prescribed : — 
i,  that  the  notice  might  be  given  twenty- 
ys  before,  and  the  application  made  at,  an 
ned  meeting, 

a  general  annual  licensing  meeting  B. 
ifar  a  eertificaie  for  a  certain  house.  It 
roved  that  he  had  been  convicted  of  mis- 
i  m  another  house.  The  justices  refused 
rtificate.  At  an  adjourned  meeting  D. 
ifor  a  certificate  for  the  first  house  : — 
i,  that  the  fact  of  the  certificate  having 
rfused  to  B,  Ufos  no  bar  undei'  s.  8  to  the 
Uion  by  D, 

M,  calling  on  the  Justices  of  the  West 
I  of  the  county  of  York,  to  shew  cauRe 
mandamus  should  not  issue  command- 
6m  to  enter  continuances  and  hear  the 
I  of  Thomas  Drake  against  the  decision 
JQstioes  at  the  adjourned  general  licens- 
Deting  holden  on  the  17th  of  September, 
far  the  borough  of  Halifax,  refusing  the 
iftioa  of  Drake  for  a  certificate  under 
RrridoiDB  of  the  Wine  and  Beerhouse 
869  (82  &  88  Yiei  c  27). 
opened,  from  the  affidavits,  that  on  the 
Maj,  lBi69,  a  license,  granted  to  Joseph 
ck  under  tiie  Acti  relating  to  the  sale 
r  and  cider  hj  retail,  was  in  force  for 


the  sale  by  retail  of  l)ocr  in  the  Nag's  Head 
Inn,  in  Halifax,  to  be  consumed  on  the  pre- 
mises, and  continued  in  force  up  to  the  20th 
of  August,  1869.  On  the  25th  of  June  the 
justices,  at  a  meeting,  appointed  the  20th  of 
August  for  holding  the  general  annual  licens- 
ing meeting  for  the  borough,  of  which  due 
notice  was  given.  On  the  22nd  of  July  Boo- 
cock  gave  a  notice  of  liis  intention  to  apply, 
at  the  general  annual  licensing  meeting,  for  a 
certificate  to  obtain  a  license  to  sell  beer  at 
the  Nag*s  Head  Inn.  On  the  20th  of  August 
Boocock  appeared  before  the  magistrates,  and 
it  was  proved  that  in  December,  1864,  when 
occupying  the  West  Biding  Hotel,  he  was 
fined  5^.  for  knowingly  permitting  prostitutes 
to  assemble  in  his  house.  And  in  August, 
1865,  the  spirit  licence  for  the  West  Biding 
Hotel  was  refused.  The  justices,  therefore, 
refused  the  certificate,  on  the  ground  that  s.  8, 
sub>s.  3,  of  the  Wine  and  Beerhouse  Act,  1869 
(32  &  33  Vict.  c.  27)  applied.  Boocock  did 
not  appeal  against  this  decision.  At  this 
meeting  the  justices  adjourned  such  meeting 
to  the  17th  of  September,  1869,  of  which  duo 
notice  was  given. 

On  the  20th  of  August  Thomas  Drake  gave 
notice,  stating  that  he  was  the  occupier  of  the 
Ntig's  Head,  and  that  he  intended  to  apply,  at 
the  adjourned  sessions  to  be  holden  on  the 
17th  of  September,  for  a  certificate  to  enable 
him  to  sell  beer,  copies  of  which  notice  were 
serv^  on  the  constables  and  the  overseers  of 
the  township,  and  were  also  posted  on  the 
church  doors.  On  tlie  17th  of  September 
Drake  attended  before  tlie  justices,  who  re- 
fused to  hear  the  application  of  any  person 
whose  certificate  had  been  refused  on  the  20th 
of  August,  or  any  application  in  respect  of 
any  premises  respecting  which  the  certificate 
had  been  refused.  Drake  had  not  applied  for 
a  certificate  on  the  20th  of  August,  nor  had 
a  certificate  bc«n  ever  refused  on  account  of 
the  Nag's  Head  being  a  house  of  a  disorderly 
character,  or  for  any  other  reason. 

Dn&e  gave  due  notice  of  appeal  to  the 
quarter  sessions  held  for  the  West  Riding  of 
^e  county  of  York,  and  on  the  19th  of  Oo- 
tober  the  appeal  was  heard,  when  it  was  ad- 
mitted that  the  noticeB  ol  tSo^^^Sb^ol  k<^!ssu*i 
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bad  been  served  and  posted  in  tbe  manner 
required  by  the  Wine  and  BcerhouBe  Act, 
1869,  s.  7,  but  it  was  objected  that  they  were 
too  late,  and  ought  to  have  been  given  in  the 
month  of  July,  and  ought  to  have  expired 
lx3fore  the  20th  of  August,  and  that  any 
notice  given  of  an  intention  to  apply  at  the 
adjourned  annual  licensing  meeting  for  a  cer- 
tificate under  the  Wine  and  Beerhouse  Act, 
1869,  must  be  given  twenty-one  days  before 
the  day  appointed  for  the  general  annual 
licensing  meeting :  for  that  the  general  annual 
licensing  meeting  and  the  adjourned  annual 
licensing  meeting  were,  in  law,  but  one  day. 

The  justices  decided  that  the  notices  of  the 
25th  of  August  were  too  late,  and  dismissed 
the  appeal  with  costs.  (1) 


(1)  9  Geo.  4,  c.  61,  s.  1 : — *'  In  every  division  of 
every  county  and  riding,  and  of  every  division  of 
tho  county  of  Lincoln,  and  in  every  hundred  of 
every  county,  not  being  within  any  such  divibion, 
and  in  every  liberty,  division  of  every  liberty, 
county  of  a  city,  county  of  a  town,  city,  and  town 
corporate,  in  that  part  of  the  United  Kin^om 
called  England,  there  shall  be  annually  holden  a 
speciHl  session  of  the  justices  of  the  peace  (to  be 
called  the  General  Annual  Licensing  Meeting), 
for  the  purpose  of  granting  licenses  to  persons 
keeping  or  being  about  to  keep  inns,  alehouses,  and 
victualling  houses,  to  sell  exciseable  liquors  by 
retail,  to  be  drunk  or  consumed  on  the  premises 
therein  specified ;  and  that  such  meetings  shall  he 
hoMen  in  the  counties  of  Middlesex  and  Surrey 
within  tlie  first  ten  days  of  the  month  of  March, 
and  in  every  other  county  on  some  day  between 
the  twentieth  day  of  August  and  the  fourteenth  of 
Bepteuiber  inclusive ;  and  that  it  shall  be  lawful 
for  the  justices  acting  in  and  for  such  county  or 
phico  assembled  at  such  meeting,  or  at  any  ad- 
journment thereof,  and  not  as  hereinafter  disquali- 
fied from  acting,  to  grant  licenses,  for  the  purposes 
aforesidd,  to  buch  persons  as  they,  the  said  justices, 
eliall,  in  the  execution  of  tho  powers  herein  con- 
tained, and  in  the  exercise  of  their  discrirtiou,  det-m 
fit  and  pniper.** 

8  3 : — **■  It  shall  be  lawful  for  the  justices  acting 
at  the  general  annual  licensing  meeting,  and  they 
are  hereby  required,  to  continue  such  meeting  by 
adjournment  to  such  dav  or  days,  and  to  sucU 
place  or  places  within  the  division  or  place  for 
which  such  meeting  shall  be  holden,  as  such 
justices  may  deem  most  convenient  and  sufficient 
for  enabling  persons  keeping  inns  within  such 
division  or  place  to  apply  for  such  licence  :  Pro* 
vided  nevertheless,  that  the  adjourned  meeting  to 
be  holden  next  after  such  general  annual  licemdng 
meeting  shall  not  be  so  bcdden  in  or  npoii  any  of 
the  Ave  days  next  ensuing  that  on  which  such 
general  annual  licensing  meeting  shall  have  been 
holden  as  aforesaid ;  and  that  every  adjournment 
of  tbe  said  general  annual  licensing  meeting  shall 
be  holden  witldn  the  month  of  March  in  the  coun- 
ties of  Middlesex  and  Surrey,  and  of  August  or 
September  in  every  other  county/* 

32  &  S3  Vict  o.  27,  a  4  :— ''From  and  alter  the 
fifteenth  of  July,  1869,  no  licence  or  renewal  of  a 
lic«DM!«  for  the  sale  by  retail  of  beer,  eider,  or  wine, 
or  any  of  Bocb  artioleB,  under  the  provisioiis  of  any 
of  the  said  recited  Acts,  shall  (save  as  in  this  Aet 
ciberwiae  ptowUkd)  be  grsnled  except  upon  the 


Waddy  shewed  cause.  Tho  c 
whether  an  aoplication  for  a  certii 
the  Wine  and  Beerhouse  Act,  18 
the  first  instance,  bo  made  to  the 


production  and  in  pursuance  of  the  a 
certiticate  granted  under  this  Act. 
granted  or  renewed  in  contravention  < 
ment  shall  be  void." 

S.  5 : — *•  Certificates  under  this  i 
granted  by  the  justices  assembled  at 
annual  licensing  meeting  held  in  ] 
9  Geo.  4.  c.  61,  or  at  some  adjoumn 
meeting  neld  In  pursuance  of  the  se 
tioned  Act . .  .** 

8.  7 : — "  Every  person  intending  to 
justices  for  a  certificate  under  thii 
twenty-one  days  at  least  bi>foro  he 
notice  in  writing  of  his  intention  t( 
overseers  of  the  parish,  township,  or  pi 
tlie  house  or  shop  in  respect  of  which 
tiou  is  to  be  made  is  situate*,  and  to  soi 
or  peace  officer  acting  within  such  ] 
ship,  or  place,  and  shnll  in  such  not 
his  name  and  address,  and  a  descri 
license  or  licenses  fur  wldch  he  inten 
and  of  tlie  situation  uf  the  house  or  sh 
of  which  the  appliaition  is  to  be  made 
case  of  a  house  or  shop  not  theretol 
fur  the  Mde  by  retail  of  beer,  cider,  < 

Serson  shall  also  within  the  space  of 
ays  before  such  application  is  mi 
like  notice  to  be  affixed  and  maintai 
the  huurs  of  ten  in  the  morning  am 
afternoon  of  two  consecutive  Sundayt 
of  such  house  or  shop,  and  on  the  p 
or  one  of  the  doors  of  the  church  or  c 
parish  or  place  in  which  such  hous 
situated,  or  if  there  be  no  such  chur 
on  some  other  public  and  conspicuous 
such  parish  or  place.  Alhere  applica 
to  the  justices  for  the  gri«nt  of  a  certi 
this  Act  by  way  of  renewal  only,  noti 
auce  of  this  section  ^hall  not  be  requii 
S.  8.  All  the  piT)vi&ions  of  the  ^id 
4,  c.  Gl)  as  to  the  terms  upon  whii 
manner  in  which,  and  the  persons  by  y 
of  licences  are  to  be  maoe  by  the  ju 
said  general  annual  licensing  meetii: 
appeal  from  any  act  of  any  justice  sh 
may  be,  have  effect  with  regard  to  gr 
ficates  under  this  Act,  subject  to  this  c 
that  no  application  fur  a  certificate  un 
in  respect  of  a  Uoence  to  eell  by  retail 
or  wine  not  to  be  consiuned  on  the  pr 
be  refused,  except  upon  one  or  more  o 
i;g grounds;  viz.: — 

1.  "^  That  the  applicant  has  failed 
satis&ctoiy  evidence  of  good  charactei 

2.  "'  That  the  house  or  shop  in  teep 
a  lioeoee  is  sought,  or  any  adjacent  hi 
owned  or  occupied  by  the  person  ap| 
licence,  is  of  a  disorderly  character,  o 
by  thieves,  prostitutes,  or  persona  of  faa 

3.  **  That  the  applicant  having  pre 
a  licence  for  the  sale  of  w^ine,  q>intB,  b 
the  same  has  been  forfeited  for  his  mi 
that  he  has  through  miscandact  been 
previously  adjud^  disqualified  froi 
any  such  lioeoocs^  or  from  selling  an] 
articles. . .  ^ 


] 
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Turn  QuiKN  V,  JuBTioss  OF  THi  Wbst  Eidino.    Dbakb's  Case. 


.  Under  s.  1  of  9  Geo.  4,  c.  61,  the 
annual  licensing  meeting  must  be 
some  day  between  the  20th  of  August 
t  14th  of  September ;  and,  by  s.  3,  an 
ed  meeting  may  be  held  on  such  day 
mch  pl€u»i  as  the  justices  may  doom 
nTenient  The  general  meeting  and 
oumed  meeting  are  in  law  one  day, 
3  purpose  of  the  adjourned  mcetiiii; 
srely  to  finish  the  business  Ix^un  at 
end  meeting.  Uuder  s.  10  the  notices 
ition  to  apply  for  a  licence  must  be 
afore  the  last  day  of  July ;  hence  the 
Dtemplates  that  the  notices  must  be 
n  time  for  the  ^neral  meeting,  and 
re  that  the  appbcation  must  be  made 
meeting.  That  section  is  not  repealed. 
^  of  the  Act  of  1869  must  be  construea 
ference  to  it  Secondly.  The  justices, 
sing  BoococVs  application,  have  de- 
bat  no  certificate  ought  to  be  granted 
)  Nag's  Head.  The  matter  is  res 
I. 

wy,  in  support  of  rule.  With  regard 
matter  being  res  judicata,  Boocock's 
was  refused  on  grounds  personal  to 
I'.and  with  reference  to  an  offence  com- 
in  another  house.  The  applicant  has 
t  himself  within  s.  7  of  the  Wine  and 
use  Act,  1869,  and  that  is  all  he  need 
be  entitled  to  a  certificate.  From  s.  8 
o.  4,  c.  61,  it  is  clear  that  an  original 
ktion  may  be  made  at  the  adjourned 
g ;  the  words  of  the  section  are  express. 
I  7  of  the  Wine  and  Beerhouse  Act, 
(2  &  83  Yicl  c.  27),  enacts  that  notice 
«  given  twenty-one  days  "before  he 
,*  that  must  mean  either  before  the 
I  annual  licensing  meeting  or  before 
joomed  meeting.  If  the  legislature 
tended  that  the  application  should  be 
wenty-one  days  before  the  general  an- 
oenaing  meeting,  it  would  have  said  so 
«8B  terms.  The  doctrine  that  a  meet- 
jostioeB  and  its  acUoumment,  are  to  be 
as  being  held  on  one  day  does  not 
It  is  clear  that  a  special  jurisdiction 
3ned,  which  is  to  be  exercised  on  two 
it  days,  and  the  meetings  are  quite 
ndent  of  each  other. 

DKBUBV,  J.  I  am  of  opinion  that  this 
lUst  be  made  ebsolute.  The  9  Geo.  4, 
b  1,  proyides  that  a  meeting  shall  be 
y  JDstioeB  of  the  peace  on  some  day 
n  the  20th  of  August  and  the  14th  of 
iber,  but  section  8  is  that  on  which 
tmacL  must  turn ;  it  proyides  for  the 
Dment  to  such  day  and  such  places  as 
uticea  may  deem  most  conyeniont  and 
nt  far  enabling  persons  keeping  inns 
raeh  diyision  or  place,  to  apply  for 
eenoa  The  decision  of  the  sessions  is 
oautent  with  the  construction  which 
be  pat  on  this  section.  The  justices 
)  adiiig  to  a  diyision  extending  oyer 
I  mileBy  and  it  would  be  yery  inoonye- 


nient  if  the  justices  were  to  compel  an  inn- 
keeper living  at  the  northern  end  of  a  division 
to  apply  to  them  when  sitting  near  the  southern 
end,  and,  consequently,  the  statute  provides 
that  he  may  wait  until  on  adjourned  meeting 
shall  be  held  at  a  place  nearer  to  liim;  for 
this  reason,  I  think  it  was  intended  that  the 
innkeeper  should  apply  for  a  licence  at  the 
adjourned  meeting,  if  that  were  held  at  a  time 
and  place  more  convenient  to  him.  We  havo 
now  to  construe  for  the  first  time,  the  Wine 
and  Beerhouse  Act,  1869,  which  provides  that 
every  person  intending  to  apply,  shall,  twenty- 
one  days  at  least  before  he  applies,  give  notice 
in  writing.  I  quite  agree  with  what  has  been 
urged  on  behalf  of  the  applicant,  that  if  the 
legislature  had  intended  the  twenty-one  days 
to  refer  to  a  j)eriod  before  the  general  anutlal 
hcensing  meeting  only,  and  not  to  a  period 
before  the  adjourned  licensing  meeting, 
nothing  would  have  been  easier  than  to  say 
so ;  but  under  s.  5,  certificates  may  be  granted 
at  the  adjourned  meeting,  and  no  doubt,  ap- 
plication may  be  made  for  them  at  it ;  there- 
fore, by  the  words  of  s.  7,  twenty-one  days 
notice  before  the  adjourned  meeting  will  be 
sufficient.  And  when  we  look  at  s.  3  of 
9  Geo.  4,  c.  61,  by  which  the  later  Act  must 
bo  construed,  wo  find  that  the  adjourned 
meeting  is  to  be  held  for  enabling  persons  to 
apply  for  such  licence,  and  therefore  by  this 
statute,  the  notice  may  he  given  twenty-one 
days  Hn  this  case  it  was  given  twent)'-four 
days)  oefore  the  adjourned  meeting  at  wliich 
the  application  is  to  be  made.  By  this  con- 
struction, no  hardship  or  inconvenience  would 
be  occasioned  to  any  one,  and  it  follows  that 
the  notice  was  in  time,  and  that  the  quarter 
sessions  were  bound  to  hear  the  appeal. 

But  a  second  objection  was  made  that,  as 
the  ai)plication  by  Boocock  for  a  certificate 
had  been  refused,  and  that  refusal  had  not 
been  appealed  against,  the  fact  that  the 
"  Nag's  Head  "  ought  not  to  be  licensed  had 
been  finally  decided,  and  had  become  res  judi- 
cata :  but  this  was  a  matter  personal  to  Boo- 
cock, and  docs  not  affect  the  application  which 
is  in  resjKict  of  the  house ;  the  doctrine  as  to 
res  judicata  therefore  has  no  force. 

The  merits  of  the  case  are  for  the  sessions 
to  decide,  but  they  are  bound  to  hear  it,  and 
the  rule  must  be  made  absolute. 

Mellob,  J.  I  am  of  the  same  opinion. 
Section  5  provides  that  certificates  shall  be 
granted  at  the  general  annual  licensing  meet- 
mg,  held  in  pursuance  of  9  Gteo.  4,  c.  61,  or  at 
some  adjournment  of  such  meeting.  The  re- 
ference to  this  statute  makes  the  matter  very 
plain.  On  considering  the  reasons  why  an 
adjournment  is  allowed,  it  is  clear  that  it  is 
not  like  an  ordinary  adjournment  of  a  court 
of  quarter  sessions,  which  operates  only  upon 
the  disposal  of  the  business  actually  before 
the  court  at  the  time,  but  that  it  is  intended 
that  fresh  application  may  be  made  at  the 
adjournment    The  appViouiVi  m  \2ida  \fc«ie&X 
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case  has  given  twenty-one  days  notice  of  an 
intention  to  apply  before  the  adjourned  meet- 
ing was  held,  and  he  has  fulfilled  the  only 
condition  as  to  notices  which  the  statute  has 
imposed  upon  him.  I  agree  with  my  Brother 
Blackburn,  that  the  decision  at  the  general 
meeting  does  not  act  as  res  judicata,  and  is  of 
no  validity  against  the  present  application. 
The  matter  is  altogether  difierent. 

Lush,  J.  I  am  of  the  same  opinion.  I 
wish  to  add,  with  respect  to  the  second  ob- 
jection, that  if  the  justices'  decision  at  the 
general  annual  licensing  meeting  had  turned 


upon  the  bad  character  of  the  house 
present  advised,  I  should  have  thoug 
they  could  not  be  required  to  detenu 
matter  a  second  time.  But  their  decis 
not  pass  upon  that  ground ;  it  tume 
the  personal  qualifications  of  Boococi 
application  by  Drake,  for  a  certific 
totally  different  from  that  by  Boocock 

BttleaU 

Attorneys  for  prosecution :  Bowen  A 
Attorneys  for  defendants:  Edunrd 
ton,  &  Jaquea, 


Dec.  13,  )    The  Poor  Law  Commibsionbbb  of  Ibeland,  Appellants;  Ths  Select 
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OF  THE  PaBISH  OF  LiVEIlPOOL,  RESPONDENTS.      [5  Q.  B.  79.] 


Poor—  Removal— Iridh  Pauper — Removal  of  Wife 
without  Husband— 8  &  9  Vict.  c.  117,  s.  2. 

Application  was  made  to  juatices  /or  the  re- 
fnovai  of  a  married  woman  and  her  two  children 
from  the  parish  of  />.,  where  they  had  become 
chargeable,  to  her  hirthjjlace  in  Ireland,  The 
husband  was  also  Irish,  and  ntithtr  of  them 
ka*l  acquired  any  settlement  in  Enylaml;  the 
diildrtn  were  the  issue  of  the  marriage,  were 
unemancipated,  and  were  also  horn  in  Ireland, 
The  wife  atid  children  had  been  deserted  by  the 
husband ;  and  it  was  not  known  where  he  was 
living : — 

Held,  that  the  wife  and  children  could  not  be 
removed  to  Ireland  under  8  <fe  9  Vict.  c.  117, 
9.  2,  without  the  husband,  who  was  the  head  of 
thefamily. 

Case  stated  by  consent  under  12  &  13 
Vici  c.  45,  on  appeal  against  an  order  of 
removal. 

At  a  petty  session  for  the  borough  of  Liver- 
pool a  warrant,  dated  the  28th  of  May,  1868, 
which  recited,  amongst  other  things,  that 
Ellen  Keating  was  bom  at  Tullamore,  in  Ire- 
land, was  grjinted  by  two  justices,  for  the 
removal  of  Ellen  Keating  and  her  two  chil- 
dren, Margaret  aged  thirteen,  and  John  two 
years,  from  Liverpool  to  the  union  of  Tulla- 
more. 

The  form  of  the  warrant  was  that  given  in 
the  schedule  to  26  &  27  Vict  c.  89,  form  1. 
The  statutes  under  which  the  warrant  was 
obtained  were  8  &  9  Vict.  c.  117,  as  amended 
by  10  &  11  Vict.  c.  33,  24  &  25  Vict.  c.  76, 
and  26  &  27  Vict.  c.  89.  (1) 


(1^  8  &  9  Vict,  0. 117,  8.  2 :— **  That  if  any  per- 
son bom  in  Ireland  ...  not  settled  in  England, 
become  chargeable  to  anv  parish  in  England  by 
reason  of  relief  given  to  ninuelf  or  herself,  or  to 
hia  wife,  or  to  any  Intimate  or  bastard  child, 
Bach  penon,  his  wife,  and  any  child  to  chargeable 


Ellen  Keating  is  the  wife  of  John  E 
and  Margaret  and  John  mentioned 


shall  be  liable  to  be  removed  to  Ireland  . 
if  the  guardians  of  such  parish,  or  of  any  i 
which  the  same  may  be  oomprijaed,  or,  whe 
are  no  such  guardians,  of  me  overseers 
parish,  complain  thereof  to  any  one  justio 
peace,  such  justice  may,  if  such  person 
attend  voluntarily,  summon  him  to  com 
any  two  justices  of  the  peace  at  any  ti 
place  to  be  named  in  the  summons ;  and 
time  and  place,  or  on  the  attendance  of  si 
son,  any  two  justices  may  hear  and  exam 
the  matter  of  such  complaint,  and  if  it  be 
appear  to  their  satisfaction  that  such  p 
liable  to  be  so  removed  as  aforesaid,  and 
see  fit,  they  may  make  and  issue  a  warrai 
their  hands  and  seals  to  remove  such  perRC 
with  at  the  expense  of  such  union  or  paris 

24  &  25  Vict.  c.  76,  s.  2  :—'*  Such  wa 
removal  shall  be  granted  only  on  the  ap] 
of  the  relieving  officer  or  other  of  the  guar 
the  union  or  parish  where  such  poor  pers 
become  chargeable,  and  shall  contain  th 
and  reputed  age  of  every  person  ordered  t 
moved  by  virtue  of  the  same,  and  the  nam 
place  in  Ireland  where  the  justices  or  mi 
shall  find  such  persons  to  have  been  be 
have  last  resided  for  the  space  of  three  ye 
a  statement  of  such  examination  havii 
made  as  to  the  state  of  health  of  ever} 
ordered  to  be  removed  as  aforesaid;  ai 
warrant  shall  be  addressed  to  ^e  party  • 
for  the  same,  and  to  the  guardians  of  the  i 
parish  to  which  such  poor  person  is  to  be  r 
and  a  copy  shall  be  given  by  and  at  tb 
the  person  applying  for  such  warrant  to  th 
or  the  head  of  the  family  about  to  be  rem 
virtue  of  it" 

10  &  11  Vict  0.  83,  s.  1,  made  it  lawM 
overseer  of  any  parish  in  England  to 
before  two  justices  of  the  peace  withont  v 
or  warrant  any  pauper  who  he  may  have  i 
believe  is  liable  to  be  remoired  fimn  ] 
under  8  &  9  Vict.  c.  117. 
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:  of  remo'val  are  their  legitimate  and 
cipaled  children. 

he  aOth  of  Seplember,  1B67,  Ellen 
;  and  her  two  children  vera  admitted 

»  Vict.  c.  89.  ■.  7:— "If  Ihe  bnani  of 

uofBiijuniim  in  Ireland  tl link  thpniEelvea 
d  by  the  remnval  of  »n  j  |mor  persm.  and 
'unninl  to  the  Pnir  Lew  C^mmis^ianere 
id  s  stateini'iit  of  thH  grounlH  tor  con- 
that  Each  poor  person  i£  legHll;  aettled  in 
ih  or  towDsLip  In  Englaiid.  and  wna  not 
ible  to  be  remoted  to  Iri  land,  and  if  bui/Ii 

gnardianii,  or  any  person  on  their  beliolf, 
ce  to  pnj  all  coats  wliiph  may  ]ie  incurred 
eonsBrT  preliminary  inquiry,  and  in  the 
^n«t  till-  wnrrant  fi<r  tlio  rcmiiviil  of  iui.-h 
anu,  anch  rommis^ioners,  if  tetisScd  tliat 
e  expedient  to  do  an,  mny  n|jpuii>t  wmo 
>  nmke  »  prtliminary  inquiry  into  the  cir- 
«a  BUii'ndiiig  sucli  remnval.  mid  after  sacli 
iiay.  if  tliey  think  flt,  appeal  on  behalf  ol' 
liana  ao  aifgricved  to  tlie  court  of  qoarlcr 

held  ft>r  tlie  coaulj  or  IjotoiirIi  wittjin 
)e  pariah  or  township  from  which  ancli 

was  made  ia  siluiite.  at  stij  time  within 
tbs  slier  such  remnn!  was  i-ompli-teii ; 

lire  Ihe  hoMin^  iif  audi  iK;Neiim,  send  by 
w  f^uardiina  or  OTer«-erB  oa  whose  appli- 
ch  warrant  waa  obtained  nutico  in  writing 
ig  to  he  aipiMl  by  tUeir  uwretary  or  chirf 

ibeir  intt-nlion  to  appeal  agsinst  such 
cuDtniiiing  a  atklcinent  in  writing  of  the 
jf  Hueh  appeal,  and  BUth  court  of  qaarler 
ihall  hear  and  determine  such  appeal ; 
e  wariunt  of  remoTul  be  reversed  or  de- 
^al  hj  such  court,  the  guardians  or  oicr- 
whose  appHcatinn  the  fanu!  was  obtained 

tlie  cootti  and  eipenuBS  iijcorred  byoroa 
tanch  bmnl  ofgnunliana,  both  for  the  pre- 
inquiry  and  the  appeal,  and  for  the  main- 
faoch  poor  peraon, and  for  conTrjing  aach 
ick  to  the  parish  or  township  in  England 
ih  the  remoVaJ  waa  moiie;  and  if  anch  guar- 
oTpraecTS  neglect  or  refuae  to  pay  aooh 

eipenara  within sevon  daja  after  demand 
lis  guardians  on  whose  behalf  suoli  appeal 
g^  or  any  person  autliorized  by  them,  may 
;be  Bme  aa  a  dibt  in  a  c-iurt  of  law  in 
:  pTDvided  always,  tliat  the  aaid  guar- 

orerseeis  mBj,  si  any  timn  after  such 

appeaJ,  send  by  post  in  writing  under 
a  of  wiT  two  or  moro  of  them  lo  the  aaid 
oners  that  tbey  aliandon  such  warraut, 
npon  aoch  warrant  ahull  be  of  no  rfTcct ; 

gnanliana  or  oTi'rseers  thai]  pay  to  the 
too  wboM  behalf  such  i.otice  of  appeal 
,crl«Mnieppr80u  authorized  by  them,  the 
inemcd  by  them  or  on  their  account,  by 

■idi  wanant,  and  of  the  preliminary  in- 
lofaoy  pruceedini;a  eonacquent  thereon, 
rtlMl«xpensea  and  i  hnrgea  of  raaintainiog 
'[MnoD,Midufcoavi'yinganch  poor  person 
Mil  parish  or  townidiip,  and  if  thKydunot 
Wne  within  sevui  days  aftsr  demand  the 
rtencoTered  MB  debt  inaconrtiif  low  i 
ad:  Fimidedalso,  that  If  on  the  hearing 
pMl  judgment  ih^  b«  gJTen  agaloat  the 
%  tiM  ifwwleuU  dudl  be  entitled  to 
b*  «CMta  «Ue]i  they  have  ineorrcd  in  and 
I  appMl  ban  mh  appellants." 


into  the  LiTtrpool  workhoose  aa  the  wife  and 
children,  and  known  by  tho  rcEpondents  to 
be  the  wife  and  ciiildren,  of  John  Keating, 
and  remained  there  nntil  removal  to  TuUilt- 
more  Union,  Ireland,  hy  warrant  dated  the 
28th  of  May,  18C8. 

John  Keating,  the  bnGbnni],  wns  bom  in 
Ireland,  but  not  within  the  diatriet  of  the 
Union  of  Tnllamore,  nor  hod  he  ever  resided 
for  three  ycara  within  the  diKiiii't  of  that 
union.  Ellen  Keating  was  l>oru  within  tlie 
district  of  Tullomore  Union,  luid  tiuth  of  the 
ciiildren,  Margaret  and  John,  were  bom  in 
Ireland. 

On  the  17th  of  September,  18G8,  John 
Keating  was  convicted  of  debcrting  his  wife 
and  children. 

Tho  warrant  of  removal  waa  i»inod  in  the 
absence  of  John  Keating,  and  witliont  any 
summons  liaving  lieen  issued  rtiiniring  his 
attendance  before  the  justices  who  granted  it 

At  the  time  of  granting  the  warrant  of 
removal,  and  until  his  apprehonsiuii  and  con- 
viction, John  Keating  waa  hvin(;aiid  residing 
at  Hull,  and  not  in  the  parish  of  liverpool, 
hut  tho  respondents  did  not  know  at  the 
time  the  warrant  was  matlo  uliere  John 
Keating  was  to  be  found.  It  did  not  appear 
from  the  ciominationR,  or  in  nny  other  way, 
tliat  any  inquiry  had  been  made  as  to  John 
Keating. 

The  queationa  for  the  Court  were,  whether 
the  warrant  of  removal  under  tlie  iiliove  facts 
ahould  liavebeen  granted  by  tlie  justices, and 
if  BO,  whether  it  was  riglitlj-  granted  for  re- 
moval to  the  Union  of  TuIIamore. 

Nov.  6.  ^ranct>,for  the  reRponilcnta  Tho 
question  ia,  whether  a  married  wnnian  and 
her  legitininte  unemancipated  chihlrcn,  all 
bom  in  Ireland,  the  woman  hxviitt:  been  de- 
serted by  her  husband,  and  nuitliu'  husband 
nor  wife  having  any  settlement  in  Kngland, 
can  be  removed  to  her  maiden  tcttkiuent  in 
Ireland.  In  Jl^-Ji  v.  ruth.ghnu  (7  I).  &  C. 
CIu),  a  woman  married  to  an  Irishman,  who 
had  no  settlement  in  England  and  had  de- 
aerted  her,  waa  held  to  be  rcmoveable  to  her 
maiden  settlement  in  li^ngland,  and  tliis 
affords  a  strong  analogy  to  the  jirefient  caiw. 
If  she  were  not  a  married  woman,  it  is  clear 
that  the  warrant  of  removal  would  bo  good ; 
the  doubt  arises  from  her  coverture ;  but 
here  the  wife  being  deserted,  her  maiden  aet- 
tloment  revives,  and  under  8  4  9  Vict.  c.  117, 
s,  2,  and  tho  statutes  amending  it,  she  waa 
rightly  removed  to  her  maiden  Bettlonient  in 
Ireland. 

M-llUh,  Q.a.  {Leofrie  Tfmj.le  with  him), 
for  the  appellants.  Doring  marriage,  a  wife  s 
settlement  is  auspended ;  and  it  is  quite  true 
that  if  the  husband  has  no  settlement,  on  his 
death  or  deeertion  her  maiden  aettlement 
ravivee.  But  the  question  here  ariaes  on  a.  2 
of  8  &  9  Vict  c.  117 ;  and  under  that  section 
she  cannot  be  removed  to  Ireland,  except  aa 
port  of  hei  hmbftn&'e  him"^.  1\a'wiiA& 
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are,  "if  any  peraon  bom  in  L^land  .  .  . 
become  chai^geable  to  any  parish  in  England 
by  reason  of  relief  given  to  himself  or  his 
Wife,  or  any  legitimate  child,  such  person,  his 
ivi/e,  and  any  child  so  chargeable  may  be 
removed  to  Ireland;"  that  clearly  contem- 
plates that  the  whole  fiEunily  shall  be  removed 
together.  The  hnsband  becomes  chargeable 
by  reason  of  relief  given  to  the  wife  and 
children  (4  A  6  Wm.  4,  c.  76,  s.  56\  and  he 
mnst  be  removed  with  them.  Tne  order, 
which  does  not  inclnde  the  hnsband,  who  is 
the  head  of  the  family,  is  therefore  bad. 
Bere  the  wife  and  chilarcn  are  not  charge- 
able, by  reason  of  relief  given  to  them ;  it  is 
the  hnsband  who  is  chargeable. 

Fmncis,  in  reply.  The  wife  having  been 
deserted,  and  the  children  being  nneman- 
cipated,  she  becomes  the  head  of  the  family ; 
the  children  would  follow  her  settlement. 
Rex  V.  Cottihgham  (7  B.  &  C.  615)  is  followed 
in  neg,  V.  Much  JJoo/^  ri7  Q.  B.  548 ;  21  L.  J. 
(M.C.)  1).  Here,  neither  wife  nor  children 
have  a  settlement  in  England,  and  this  dis- 
tinguishes the  case  from  JUg.  v.  AH  Snints, 
Derby  (14  Q.  B.  207 ;  19  L.  J.  (M.C.)  14). 

Cur,  adv,  volt, 

Dec.  13.  The  judgment  of  the  Court  (Cock- 
bum,  C  J.,  Lush  and  Hannen,  JJ.)  was  de- 
livered by 

CooKBUBK,  C.  J.  This  was  a  case  stated  by 
consent  under  the  statute  12  &  13  Vict.  c.  45 
upon  an  appeal  against  an  order  or  warrant 
made  by  two  justices  of  the  peace  for  the 
borough  of  Liverpool,  on  the  21st  of  May, 
1868,  for  the  removal  of  Ellen  Keating  and 
her  two  children  from  the  parish  of  Liver- 
pool, where  they  had  become  chargeable,  to 
the  Union  of  Tullamore  in  Ireland,  the  birth- 
place of  the  said  Ellen  Keating.  The  pauper, 
Ellen  Keating,  was  the  wife  of  John  Keating, 
who  was  an  Irishman ;  neither  of  them  had 
ac<]|uired  any  Fettlemcnt  in  England,  the 
children  were  the  issue  of  the  marriage,  and 
were  born  in  Ireland ;  they  were  infants  and 
nnemancipated,  one  being  aged  thirteen  and 
the  other  two  years.  At  the  time  when 
Ellen  Keating  and  the  children  became 
chargeable,  and  also  at  the  time  of  the  making 
of  the  warrant  of  removal  and  of  executing 
it,  John  Keating  was  not  living  in  tiie  parish 
of  Liverpool ;  he  had  some  time  previously 
deserted  his  wife,  and  was  living  at  Hull  in 
Yorkshire  ;*  but  the  respondents  did  not  then 
know  where  he  was,  or  where  he  could  he 
found.  He  was  consequently  not  summoned, 
or  brought  before  the  removing  magistrates, 
nor  does  it  appear  from  the  examinations, 
warrant  of  removal,  or  any  statement  in  the 
case,  that  inquiry  was  made  as  to  him  or  as 
to  his  place  of  birth.  In  point  of  fact,  he  was 
not  bom  in  Tullamore,  nor  had  he  resided 
there  for  three  years. 

Under  these  circumstances  it  was  con- 
tended  on  behalf  of  the  appellants  that  the 


warrant  of  removal  of  the  wife  ai 
children  to  Tullamore,  the  place  oi 
birth,  was  invalid,  and  ought  n< 
been  granted ;  and  we  are  of  that  < 

The  statute  nnder  which  the 
Irish  paupers^  is  now  regulated  u 
Vict.  c.  117;  as  amended  by  th 
Yict.  c.  33,  the  24  &  25  Vict.  c.  7 
26  &  27  Vict,  c  89.  The  materia 
the  2nd  section  of  the  first-mention 
The  language  of  the  section,  accoi 
plain  natural  meaning,  appears 
that,  where  there  is  a  hnsband  af 
wife  and  children  liable  to  be  ren 
are  all  to  be  removed  together.  ^\ 
to  the  place  to  which  the  removi 
made,  by  the  4th  section  of  the  J 
c.  117,  the  justices  of  a  county  c 
were  empowered  to  make  regulati 
removal  of  "  such  poor  persons,  t 
and  children."  But  this  section 
pealed ;  and  by  statute  24  &  20  "^ 
s.  2,  the  warrant  of  removal  was  i 
contain  (amongst  other  things)  tl 
the  place  in  Ireland  where  the 
justices  shall  find  such  ixx)r  pcrs 
been  bom  or  to  have  last  residec 
years,  and  a  copy  of  the  warrant  w 
required  to  be  given  to  the  perso 
head  of  the  fomily  "  about  to  be  n 
virtue  of  it.  Tliis  shews  that  the 
intended  that  where  there  was  a  h 
family  the  removal  was  to  be  to 
place  of  birth,  or  place  of  reside 
the  26  &  27  Vict.  c.  89,  which  mal 
regulations  concerning  these  rem 
gives  the  right  of  appeal  by  the 
Commissioners  of  Ireland,  prcscrib 
ticular  form  of  warrant  used  in  thi 

No  provision  is  made  in  any  of  1 
or  in  any  of  the  former  statutes  w 
repealed  by  the  Ist  section  of  the  I 
c.  117,  where  a  woman  has  been  d< 
her  husband,  for  her  l)cing  remove 
him,  or  being  removed  to  any  o 
than  the  husband's  settlement  i 
living.  And  upon  a  review  of  tl 
and  the  decisions  upon  them,  we 
such  a  case  is  left  unprovided  for. 

In  Bcj  V.  Cotiihghnm  (7  B.  &  G.  6 
C4ise  arose  on  the  construction  ol 
Act,  the  59  Geo.  3,  c.  12,  which  i 
pealed,  but  which  in  its  cnactme: 
resembled  the  8  &  9  Vict.  c.  117,  s 
held,  that  the  wife  of  an  Irishmai 
no  settlement  in  England  and  ha 
her,  might  be  removed  without  1 
own  maiden  settlement,  which  i 
her  desertion  by  her  husband.  I 
there  laid  down  by  Bayley,  J.,  in 
the  judgment  of  the  Court,  that  t 
of  the  59  Geo.  3,  c  12,  s.  83,  whi 
respect  is  nndistinguisbable  from  tl 
did  not  authorize  the  removal  o 
alone  to  the  place  of  birth  of  her 
and  that,  as  the  husband,  having  < 
parish,  could  not  be  removed  to 
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!e  could  not  be  remoyed  there  withont 
And  that  the  case  was  therefore  not 
the  Act.  It  had  been  preTiously  held 
case  of  Rex  v.  Letdt^  (4  B  <&  A.  498), 
le  wife  and  nnemancipatcd  children  of 
shman,  who  had  not  deserted  his  wife 
18  liying  with  her,  could  not,  even  with 
isent,  be  removed  to  her  maiden  settle- 
but  that  all  were  removeable  with  the 
id  to  Scotland.  In  Rrg,  v.  All  Saihtn, 
(U  Q.  B.  207;  19  L.  J.'(M.C.)  14),  the 
m  of  the  ooDstmction  of  the  present 
Dse  in  the  case  of  the  children  of  an 
ather  by  an  Irish  mother.  The  mother 
ed,  and  the  children  had  been  deserted 
fiither.  It  was  there  decided  that  they 
'emoveable  to  the  parish  of  their  birth 
;1and,  and  not  to  Ireland,  under  the 
3ction  of  the  statute.  Coleridge,  J., 
laid  down  that  according  to  the  Act, 
her  must  be  dealt  with  as  the  subject 
loval.  And  Wightman,  J.,  said  that 
atute,  for  the  purpose  of  removal 
:ed  directly  to  the  father  only,  and  to 
ildren  not  otherwise  than  incidentally 
urt  of  his  family ;  and  that  if  the  father 
'  be  removed  there  is  no  power  over 
ild.**  Coleridge,  J.,  also  observed  that 
ction  mieht  mean  that,  if  the  father 
•ummoned,  the  order  might  be  made 
time  and  place  named,  whether  he 
ed  or  not,  or  at  any  time  when  he  did 
md  that  if  he  were  absent,  service  of 
mmons  upon  him  must  bo  shewn,  so 
all  events  the  proceeding  should  relate 
1.  This  case,  which  recognized  the 
OS  case  oi  Rex  y.  Cottingham  (7  B.  &  C. 
ppears  to  make  it  clear  that  the  wife 
ildren  cannot  be  removed  except  with 
her,  and  at  all  events  as  part  of  the 
B  £uDily,  aaad  in  a  proceooing  having 


reference  to  him ;  and  therefore  a  warrant  of 
removal  which  ignores  the  father  and  the 
father's  place  of  birth,  and  removes  to  that 
of  the  mother,  must  be  considered  as  unwar- 
ranted by  the  statute. 

The  subsequent  cases  of  Reg.  v.  Mftch  Hoole 
(17  Q.  B.  54b ;  '21  L.  J.  (M.C)  1),  and  Rrg,  v. 
St..  Giles,  Crij^kgate  (17  Q.  B.  G3G ;  21  L.  J. 
(M.C.)  26),  are  substantially  in  accordance 
with  me  cases  previously  mentioned,  as  shew- 
ing that  neither  a  wife  deserted  by  her  hus- 
bcmd,  an  Irishman,  nor  a  daughter,  though 
nnemancipatcd  and  becoming  chargeable  in 
a  diflferent  parish  from  that  in  which  her 
parents  who  were  Irish  without  a  settlement 
resided,  can  be  removed  to  Ireland  under  the 
statute  now  in  question.  And  as  we  have 
had  no  instance  brought  to  our  notice  of  such 
a  removal  having  been  made,  and  have  been 
unable  to  discover  any  such  case,  we  consider 
that  this  order  of  removal  ought  to  be  re- 
versed as  illegal,  and  that  the  respondents 
should,  according  to  the  7th  section  of  the 
26  &  27  Vict.  c.  89,  pay  the  expenses  of  the 
preliminary  inquiry  and  appeal,  and  also 
those  of  maintaining  the  persons  removed, 
and  of  conveying  them  back  to  Liverpool 

Judgment  for  the  appellants,  (1) 

Attorneys  for  appellants :  Fidd  rf  Rofcoc 
Attorneys  for  respondents:    Mimckton  A 
Moncktmi, 

(1)  At  the  conclusion  of  tlie  judgment  Cockburn, 
C.  J.,  added,  **  I  can  deliver  this  judgment  only  as 
that  of  my  Brotliers  Lush  and  Hanncn  and  my- 
self, but  I  may  state  that  unanintity  of  opinion 
existed  amongst  the  members  of  tlw^  Coart,  for 
tlie  judgment  was  prepared  by  my  lute  Brother 
Hayes." 


Jan.  15, 1870.    Allsn,  AppELLAirr ;  Worthy,  Bespondent.    [5  Q.  B.  163.] 


itioQ— Seoond  Information — Previous  Con- 
tkm  — Certificate  that  the  Child  is  not 
I  fit  state  to  be  sucoessfully  Vaccinated — 
1 81  Viot  c.  84,  88. 18,  81,  84. 

OifcSl  Viet,  c  84,  ».  31,  '' if  informal 
fiven  to  a  jmtiee  that  a  child  under  the 
fourteen  years  htu  not  been  successfully 
(etf,  and  thai  notice  has  been  given  to  the 
/  the  child  to  procure  its  being  varci' 
nd  hcu  been  disregarded^  the  justice  may 
I  iU€h  parent  to  appear  wUh  the  child 
MB,  ami  if  the  justice  shall  find,  upon 
jUon^  thai  the  chUd  has  not  been  vacci- 
0P  hae  had  the  smaUpox,  he  may,  if  he 
uUk$  €m  order  directing  the  child  to  be 
^  vMim  a  certain  time ;  and  (fat  the 


expiration  of  such  time  the  child  shall  not  have 
been  vaccinated,  the  person  upon  whom  such 
order  shall  have  been  made  shall  be  proceeded 
against  summarily,  and,  unless  he  can  shew 
some  reasonable  ground  for  his  omission  to  carry 
the  order  into  effect,  shall  be  liable  to  a  penalty 
not  exceeding  twenty  shillings  *' : — 

Held,  tluU  a  pareiit,  having  been  fined  under 
this  section  for  disobeying  an  order  to  have  his 
child  vaccinated,  may  be  proceeded  against  from 
time  to  time  ae  long  as  the  child  remains  un^ 
vaccinated. 

By  s.  34,  in  any  prosecution  for  neglect  to 
procure  the  vaccination  of  a  chUd, , ,  ,ifthe  do- 
fendant  procure  the  certificate  in  the  form  B,,  it 
shall  be  a  sufficient  defence,  except  v^ten  the 
time  speeifUd  therein  /or  the  ^poi\«m«ia  -* 
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the  vcLceinatian  shaU  have  expired  before  the 
time  when  the  if^armaiian  $hall  have  been 
laid: — 

Held,  thtU  the  eertifiecUe  was  no  answer  to 
proceedings  under  s,  31. 

Gasx  stated  hj  Jtistices  under  20  &  21 
Vict  c.  43. 

On  the  8th  of  May,  1869,  an  information 
wa^  laid  by  the  respondent,  the  registrar  of 
births  and  deaths,  nnder  s.  31  of  30  &  31 
Vict  c.  84  (1),  before  a  justice  of  the  peace. 


(1^  The  following  aeetions  are  material : — 

30  &  31  Vict.  c.  84,  b.  15  ;— "  The  registrar  of 
births  shall,  on  or  within  seyen  days  after  the  re- 
gistration with  him  of  the  birth  oi  any  child  not 
already  vaccinated,  g^ve  a  notice  according  to  the 
form  in  the  scbedole  hereto  annexed,  marked  A., 
or  to  the  like  effi^t,  to  the  parent,  or,  in  the  event 
of  the  death,  illness,  or  inability  of  the  parent,  to 
the  person  having  the  custody  of  such  child,  if 
known  to  him,  requiring  such  child  to  be  duly 
vaccinated  according  to  the  provLdons  of  this  Act, 
and  specifying  the  days,  hours,  and  places  where 
the  public  vaccinator  of  the  vaccination  district 
wherein  such  child  resides,  or  tlie  vaceimitor  of 
any  station  duly  authorized  by  the  Lords  of  Her 
Majesty's  Council,  will  attend  for  the  purpose  of 
peiforming  the  operation,  to  which  notice  forms 
according  to  those  in  the  said  schedule  marked  B., 
C,  and  D.,  and  also  the  address  of  the  registrar 
giving  the  notice,  shall  be  attached  in  such  form 
as  the  registrar-general  shall  deem  most  con- 
venient.** 

s.  16 : — **  The  parent  of  every  child  bom  in 
England  shall,  within  three  mouths  after  the 
birtii  of  such  child,  or  where,  by  reason  of  the 
death,  illness,  absence,  or  inability  of  the  parent, 
or  other  cause,  any  other  person  shall  have  tlio 
custody  of  such  child,  such  person  shall,  within 
three  months  after  receiving  the  custody  of  such 
ehild,  take  it,  or  cause  it  to  be  taken,  to  the  public 
vaccinator  of  the  vaccination  district  in  which  it 
shall  be  then  resident,  aCi*ording  to  the  provisions 
of  this  or  any  other  Act,  to  be  vuccinatea,  or  shall, 
within  such  |>eriod  as  aforesaid,  caufse  it  to  be  vac- 
cimited  by  some  medical  practitioner;  and  the 
public  vaccinator  to  whom  such  child  shall  be  so 
Drought  is  hereby  required,  with  all  reasonable 
despatch,  subject  to  the  conditions  hereinafter 
mentioned,  to  vaccinate  such  child." 

s.  18  : — "  If  any  public  vaccinator  or  medical 
practitioher  shall  be  of  opinion  that  the  child  is 
not  in  a  fit  and  proper  state  to  be  suooessfully  vac- 
cinated, he  shall  forthwith  deliver  to  the  parent 
or  other  person  havinj^  the  custody  of  such  child  a 
certificate  under  his  hand,  according  to  the  form 
ill  the  schedule  hereto  annexed,  marked  B ,  or  to 
the  like  effect,  that  the  child  is  then  in  a  state 
unfit  for  successful  vaccination,  which  certificate 
shall  remain  in  force  for  two  months,  and  shall  be 
renewable  for  successive  periods  of  two  months 
until  a  public  vaccinator  or  medical  practitioner 
shall  deem  the  child  to  be  in  a  fit  state  for  success- 
ful vaccination,  when  the  child  shall,  with  all  rea- 
sonable despatch,  be  vaccinated,  and  the  certificate 
of  sucoeasfnl  vaccination  duly  given,  if  warranted 
by  the  result.'* 

8.  29:— "BfeiT  parent  or  person  having  the 
ooBtodjr  at  a  flhiM  who  shall  neglect  to  take  such 


at  St  Neof  s,  in  the  county  of  Htu 
that  the  appellant,  within  the  spa 
calendar  months,  did  disobey  a  cert 
made  by  W.  Hnmbley,  one  of  the  ji 
the  peace  for  the  county,  dated 
of  April,  1869,  whereby  the  appe 
ordered  to  have  Eliza  Allen,  undei 
of  fourteen  years,  and  the  l^timati 
the  appellant,  vaccinated  within  se 
from  tne  date  of  the  order,  contra 
form  of  the  statute. 

The  justice  accordingly  issned 
mons  to  the  appellant  to  apx)ear  at 
sessions  at  St.  Neot's  on  May  13. 

At  the  hearing  before  the  justice 
county,  it  was  proved  that  the  or 
tioned  in  the  information  had  been  i 
that  the  appellfljit  had  neglected  t( 


child,  or  to  cause  it  to  be  taken,  to  be  y 
or,  afkt^r  vaccination,  to  be  inspected,  ac 
the  provisions  of  this  Act,  and  shall  nr 
reasonable  excuse  for  his  neglect,  shall 
of  an  offence,  and  be  liable  to  be  proceed 
summarily,  and,  upon  conviction,  to  pa} 
not  exceeding  twenty  shillings." 

s.  31:— "&  any  registrar,  or  any 
pointed  by  the  guardians  to  enforce  the 
of  this  Act,  shall  give  information,  in  wj 
justice  of  the  peace  that  he  has  reason 
that  any  child  under  the  age  of  fourl 
being  within  the  union  or  parish  for 
informant  acts,  has  not  been  successfu 
ated,  and  that  he  has  given  notice  to  tiu 
person  having  the  custody  of  such  child 
its  being  vaccinated,  and  that  this  notic 
disregarded,  the  justice  may  summon  s 
or  person  to  appear  with  the  child  befoi 
certain  time  and  place,  and  upon  the  a 
if  the  justice  shall  find,  after  such  exan 
he  shall  deem  necessary,  that  the  chi 
been  vaccinated,  nor  has  already  had  th< 
he  may,  if  he  see  fit,  make  an  order  undi 
and  seal  directing  such  child  to  be 
within  a  certain  time ;  and  if  at  the  ea 
such  time  the  child  si  all  not  have  bee 
nated,  or  shall  not  be  shewn  to  be  then 
vaccinated,  or  to  be  insusceptible  of  v 
the  person  upon  whom  such  order  bhull 
made  shall  bo  procteded  against  sumn: 
unless  he  can  shew  some  reasonable  j 
his  oniisbion  to  carry  the  order  into  e 
be  liable  to  a  penalty  not  exceedii 
shillings. . .  .'* 

s.  34 :— "  In  any  prosecution  for  nep" 
cure  the  vaccination  of  a  child,  it  sh 
necei^sary  in  support  thereof  to  prove  t 
fendant  had  received  notice  from  the  r 
any  other  officer,  of  the  requirements  of 
this  respect;  but  if  the  defendant  pt 
such  certificate  as  hereinbefore  descril 
register  of  vaccinations  kept  by  the  i 
hereinbefore  provided,  in  which  the  ce 
successful  vaccination  of  such  child  sh 
entered,  the  same  shall  be  a  sufficient 
him,  except  in  regard  to  the  certificate ; 
when  the  time  specified  therein  for  tlM 
ment  of  the  vaccination  shall  have  exp 
the  time  when  the  information  shall 
laid," 
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and  it  was  admitted  that  the  child  had  not, 
at  the  time  of  the  hearing,  been  vaccinated. 

The  appellant  then  stated,  and  the  fact 
was  admitted  by  the  respondent,  that  the  ap- 
pellant had  previously,  on  the  30th  of  March, 
lb69,  been  convicted  of  disobeying  an  order 
dated  the  11th  of  March,  1869,  whereby  the 
appellant  had  been  ordered  to  cause  Eliza 
AlieD  to  be  vaccinated  within  seven  days 
from  that  order. 

It  was  contended,  on  behalf  of  the  ap- 

eint,that  the  information  now  laid  against 
was  for  the  same  offence ;  and  that,  there- 
fore, the  appellant  could  not  bo  again  con- 
Tided;  ana  stress  was  laid  on  the  concluding 
words  in  the  judgment  of  Cockbnrn,  CJ.,  in 
PUchtr  V  Stafford  (4  B.  &  S.  775 ;  33  L.  J. 
(M.  C.)  113). 

The  justices,  however,  considered  that  their 
jurisdiction  under  s.  31  of  the  Vaccination 
Act,  18C7  (30  &  31  Vict  c.  84),  was  not 
limited  to  making  but  one  order  directing  a 
child  under  fourteen  years  of  age  to  bo  vac- 
cinated, and  that  the  neglect  to  obey  each 
order  formed  a  separate  offence  punishable 
on  OQuyiction,  and  that  the  conviction  for 
disobeying  a  previous  order  was  no  previous 
oonTiction  of  the  offence  cliarged  in  tlie  infor- 
ination;  and  that,  consequently,  the  case  was 
in  no  way  governed  by  the  decision  in  Pilcher 
T.  iMoM  (4  B.  &  S.  775 ;  33  L.  J.  (M.  C.)  113) ; 
and  that  s.  31  of  the  Vaccination  Act,  18G7, 
Appeared  to  them  to  have  been  inserted  in 
that  Act  with  the  object  of  avoiding  the  mis- 
chief found  to  exist  when  Fi/chn-  v.  Stafford 
(4B.  &  S.  776;  33  L.  J.  (M.  C.)  113)  was 
decided. 

The  appellant  contended  that  Eliza  Allen 
vu  then  and  since  the  20th  of  April  then 
Ittt  past  had  been,  in  an  unfit  state  for  vac- 
cinatioD;  and  in  support  of  his  contention 
produced  a  certificate  in  the  form  given  in 
«che4  R  of  30  &  81  Vict.  c.  84,  dated  the 
20th  of  April,  1869.  And  it  was  contended 
on  hehalf  of  the  appellant,  that  the  justices 
were  bound  by  the  terms  of  30  &  31  Vict. 
c>  t};!,  s.  34,  to  accept  such  certificate  as  proof 
that  the  child  was  then  unfit  to  be  vaccinated, 
■od  that  the  production  of  such  certificate 
Vtt  reasonable  ground  for  the  omission  of  the 
ftppelhmt  to  carry  the  order  of  the  29th  of 
April  into  effect 

The  justices  drew  attention  to  the  fact  that 
such  certificate  was  dated  on  a  day  prior  to 
the  date  of  the  order  of  the  29th  of  April, 
W,  and  it  was  admitted  that  the  same  cer- 
tificate had  been  produ(^  when  that  order 
^  made,  but  the  justice  making  the  order 
ttd  refused  to  attach  any  weight  to  the  ccr- 
^ficate  on  the  ground  tliat  the  practitioner 
tiyvbam  it  purported  to  have  been  signed 
*ttop|poBed  to  the  operation  of  vaccination 
SenersUy.as  had  been  stated  by  the  appellant 
^ipceviouji  occasion,  and  such  practitioner 
^  ngned  a  certificate  under  80  &  31  Vict. 
^  M,  and  which  had  been  on  such  previous 
^^CGasioa  prodnoed  in  court,  stating  that  Eliza 


I 


Allen  ought  never  to  be  vaccinated ;  that  the 
reproduction  of  the  certificate  of  the  20th  of 
April,  lbG9,  which  had  been  refused  by  the 
justices  making  the  order  of  the  29th  of  April, 
1869,  formed  under  such  circumstances  no 
reasonable  ground  for  the  omission  of  the 
appellant ;  and  the  justices  adjudged  him  to 
pay  a  penalty  of  7«.  and  costs. 

The  questions  for  the  Court  were,  first, 
whether  the  conviction  of  the  appellant  on 
the  30th  of  March,  1869,  was  a  sufficient  de- 
fence to  the  information  of  the  8th  of  May, 
1869;  secondly,  whether  the  production  of 
the  medical  certificate  in  the  form  £.  was  a 
sufficient  answer  to  the  information  of  the 
8th  of  May,  1869. 

Graham,  for  the  apjwllant.  There  are  two 
questions ;  first,  whether  an  order  having 
been  made  by  justices  directing  the  appellant 
to  vaccinate  his  child,  and  disobeyed,  and  the 
appellant  fined  for  that  offence,  a  second 
order  can  l)e  made,  and  if  disobeyed,  whether 
the  appellant  can  be  again  fined:  secondly, 
whether  a  certificate  given  by  a  medical  prac- 
titioner in  the  form  B.,  that  the  child  is  in  an 
unfit  state  to  be  vaccinated,  is  an  answer  to 
the  second  proceedings.  With  regard  to  the 
first  question,  PiicJter  v.  Stafford  (4  B.  &  S. 
775 ;  33  L.  J.  (M  C.)  113),  is  directly  in  point ; 
16  &  17  Vict.  c.  100,  s.  2,  and  30  &  31  Vict, 
c.  84,  s.  31,  are  sul«tantially  the  same,  and 
the  serious  consequences  staled  by  Cockbum, 
C.J.,  in  his  judgment  in  Pikhp.r  v.  Stafford 
(4  B.  &  S.  775 ;  33  L.  J.  (M.  C.)  113)  would 
still  follow.  The  Chief  Justice  there  says; 
"  \Vhen  once  the  offence  is  complete,  and  has 
been  dealt  with,  and  the  pei'son  offending  has 
been  punished,  no  further  offence  can  be  com- 
nutted.  It  is  not  enough  to  say  the  mischief 
continues ;  the  answer  to  that  is,  the  Act  does 
not  provide  a  remedy;  if  we  were  to  hold 
otherwise  on  the  present  enactments,  it 
would  follow  that  for  every  day  during  which 
the  omission  to  vaccinate  a  child  continues 
a  penalty  would  1x3  incurred,  so  that  the 
penalties  might  accumulate  to  a  very  serious 
amount,  which  could  never  have  been  the  in- 
tention of  the  legislature.  If  the  legislature 
had  intended  that  the  parent  should  incur 
penalty  upon  penalty  for  the  same  offence, 
they  should  have  expressed  their  intention  in 
plainer  language."  It  is  clear  law  that  a  man 
once  convicted  cannot  be  convicted  a  second 
time  for  the  same  offence.  As  regards  the 
second  question,  the  certificate  is  a  defence 
to  this  prosecution ;  the  language  of  s.  34  is 
express.  The  justices  are  not  the  judges 
whether  the  child  ought  to  be  vaccinated; 
the  medical  practitioner  is  the  proper  judge 
of  the  fact,  and  if  he  should  give  a  false  cer- 
tificate he  would  be  guilty  of  a  misdemeanour 
under  s.  30. 

Sir  J.  D.  Coleridge,  8.  0.  (Archibald  with 
him),  for  the  respondent  The  later  Act  was 
passed  for  the  puri)ose  of  extending  the  pro- 
visions of  the  former  Act.lfe  &  Yl  NSrJu  f  ^~" 
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The  later  Act  contams  all  the  proyisions 
of  the  first  Act,  and  also  new  proTisions  to 
remedy  the  continuing  mischief,  and  to  meet 
the  very  case  which  Cockbum,  C.J.  pointed 
out  had  not  been  touched  by  the  former  Act. 
Pihher  v.  Stafford  (4  B.  &  S.  775 ;  33  L.  J. 
(M.  C.)  113)  is  correctly  decided,  and  if  this 
had  been  a  conviction  under  s.  16  of  30  (&  31 
Vict.  c.  84,  the  case  would  have  been  in  point. 
Under  tliat  section  tlie  child  must  be  vac- 
cinated within  three  months,  and  there  could 
be  only  one  offence  and  one  penalty.  Sec- 
tions 16  and  ^  are  similar  to  the  provisions 
contained  in  16  &  17  Vict.  c.  100 ;  but  s.  31 
creates  an  offence  of  a  different  character.  In 
that  section  the  period  within  which  the  child 
is  to  be  vaccinated  is  not  limited  to  three 
months,  but  extends  up  to  fourteen  years, 
and  as  the  object  of  the  legislature  was  to  en- 
force vaccination,  fresh  orders  can  be  made 
and  fresh  penalties  can  be  imposed,  so  long 
as  the  parcnt  continues  to  neglect  to  have 
the  child  vaccinated.  He  is  not  convicted  for 
the  same  offence,  but  for  a  fresh  and  distinct 
offence  of  not  obeying  the  order  to  vaccinate. 
The  certificate  is  no  answer  to  proceedibgs 
instituted  under  s.  31 ;  it  may  be  an  answer 
to  proceedings  under  s.  16.  Under  s.  31  the 
justices  have  a  right  to  consider  whether  the 
certificate  was  given  bonS-  fide  or  not.  If 
given  ma1&  fide,  they  have  a  right  to  disre- 
gard it.  The  words  of  the  section  are  general, 
and  unless  it  can  be  shewn  to  the  satisfaction 
of  the  justices  that  there  is  some  reasonable 
ground  for  not  carrying  out  their  order,  they 
can  convict. 

Qraham  was  heard  in  reply. 

CocKBURN,  C.J.  I  think,  after  the  full  dis- 
cussion that  we  have  heard  on  the  i)rovi8ions 
of  this  statute,  that  the  decision  of  the  jus- 
tices was  right,  and  that  our  judgment  must, 
therefore,  be  fDr  the  respondent. 

It  is  quite  clear  that,  by  s.  31  of  30  &  31 
Vict.  c.  84,  it  was  intended  by  the  legislature 
to  give  additional  powers  to  the  officers  ap- 
pointed for  the  purpase  of  ensuring  vaccina- 
tion and  enforcing  the  i)erf(>rmance  of  that 
oi)eration.  This  statute,  however,  does  not 
supersede  the  machinery  provided  by  the  pre- 
vious Vaccination  Act  (IG  *&  17  Vict.  c.  100, 
Rs.  2,  5,  9),  but  in  ss.  15, 16, 18,  and  2U,  re- 
enacts  what  has  been  provi(lcd  by  the  prior 
statute.  By  s.  15  the  registrar  is  to  give 
notice  of  the  requirements  of  the  Act  to  the 
parents  of  children,  which  was  also  necepsary 
under  the  prior  statute.  Section  16  makes  it 
incumbent  upon  parents  to  cause  their  children 
to  be  vaccinated  within  a  certain  time,  and 
this  was  also  required  by  the  former  Act. 
Section  29  makes  it  an  offence  if  the  parents 
omit  to  procure  their  children  to  be  vacci- 
nated according  to  the  requirements  of  &  16. 
Section  18  contains  a  provision  that  if  the 
public  vaccinator,  or  any  medical  practitioner, 
shall  be  of  opinion  that  the  child  is  not  in  a 
J3t  state  to  be  sijocessfully  vaccinated,  he  shall 


forthwith  give  a  certificate  to  thst  effect, 
which  shall  remain  in  force  for  a  period  of 
two  months,  and  shaU  be  renewable  for  sno- 
cessive  periods  of  two  months,  until  the  pub- 
lic vaccinator  or  medical  practitioner  shall 
deem  the  child  to  be  in  a  fit  state  for  suooesft- 
ful  vaccination.  If  no  such  certificate  is  given, 
or  if  the  time  mentioned  in  ^e  certificate  hai 
expired,  and  the  child  is  not  vaccinated,  the 
offence  is  complete  imder  s.  29.  All  that  has 
nothing  whatever  to  do  with  the  interventian 
of  any  magisterial  authority. 

Now,  by  the  construction  pfut  upon  the 
former  Act,  and  which  is  a  perfectly  conect 
construction,  in  the  case  of  PUchery.  Stafford 
(4  B.  &  S.  776 ;  33  L.  J.  (M.C.)  113),  in  this 
Court,  where  the  offence  was  at  once  com* 
plete,  and  the  party  had  be^i  convicted  and 
punished  by  the  inflicticm  of  a  penalty,  there 
was  no  provision  in  the  Act  whereby  a  finesh 
offence  could  be  created  and  a  fresh  penalty 
imposed.  The  question  here  is,  whetner  the 
new  machinery  introduced  by  the  provision 
in  s.  31  of  30  &  31  Vict.  c.  84,  wiU  apply  to 
such  a  case.  It  is  quite  clear  that  Pilchtr  v. 
Stafford  (4  B.  &  S.  775 ;  33  L.  J.  (M.  C)  113) 
would  have  applied  if  s.  31  had  not  been  in- 
troduced into  this  Act;  but  I  think,  upon 
consideration,  that  the  introduction  of  tiiat 
section  distinguishes  this  case.  Section  31 
provides  that  if  any  child  imder  the  age  of 
fourteen  years  has  not  been  successfally  vac- 
cinated, notice  may  be  given  to  the  parents 
to  have  the  child  vaccinated,  and  in  the  event 
of  the  notice  being  disregarded,  the  r^istiar 
is  authorized  to  give  information  to  a  justice 
who  shall  summon  the  parent,  and  inqnire 
into  the  matter,  and  if  he  shall  be  satisfied 
that  the  child  has  not  been  vaccinated,  he 
may  make  an  order  for  the  vaccination  of  the 
child  within  a  certain  time,  and  then,  if  the 
child  shall  not  be  vacccinated  in  oomplianoe 
with  that  order,  the  statute  creates  an  offence, 
namely,  an  offence  of  having  disobeyed  the 
order  of  the  justice. 

Now  in  this  case  the  appellant  received 
notice  from  the  registrar  to  have  the  child 
vaccinated,  which  brings  the  case  within  s.  8L 
The  matter  w^as  brought  before  the  jnstloes, 
and  they  made  an  order  for  the  vaodnation 
of  the  child.  The  order  was  not  ocnnplied 
with,  an  information  was  laid  against  the  ap- 
pellant, he  was  convicted  and  a  penalty  was 
imposed.  Nevertheless  the  order  of  the  jus- 
tices was  not  complied  with.  The  matter 
was  again  brought  before  the  justices,  and  a 
fresh  order  to  have  the  child  vaccinated  wu 
made.  That  order  was  disobeyed,  sjod  now 
the  appellant  has  been  convicted  for  the  ^ 
obedience  of  that  order,  which  is  an  offenoe 
under  s.  31.  It  is  said  that  the  powen  giten 
by  s.  31  cannot  be  exercised  toties  quotiea 
I  was  at  first  disposed  to  think  that  there 
was  some  foundation  for  this  cantention;  bat 
the  Solicitor  General  has  satisfied  xne  tlwt  it 
is  competent  to  justices  to  make  an  ocder 
toties  quoties,  as  it  shall  be  shewn  to  thdr 
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Batis&ction   that   the  notice  has  not  been 
complied  with,  and  that  the  child  rcmaiDS 
un vaccinated.     Tho  language  is  general;  I 
do  not  see  anything  to  control  it;  and,  when 
we  look  to  the  intention  of  the  legislature.  I 
think  we  are  bound  to  give  a  reasonable  cou- 
Rtmction  to  this,  which  was  evidently  intended 
as  a  remedial  Act.     The  question  seems  to 
have  been  agitated  in  the  public  mind  as  to 
whether  Toccination  is  or  is  not  a  beneficial 
measure;  however  that  may  be,  the  legisla- 
ture has  thought  fit  to  make  it  compulsory. 
I  tlunk,  thereforoi  that  the  intention  of  the 
legislature  was  not  simply  that  a  x>enalty 
shoold  be  imposed  on  a  person  once  for  all  if 
he  omitted  to  do  that  which,  in  the  view  of 
the  legislature,  public  health  an<l  safety  re- 
qoired,  but  that  a  penalty  might  bo  im|X)sed 
80  long  as  disobedience  to  its  enactments  con- 
tioTied.     I  therefore  hold  that  the  powers 
given  by  s.  31  are  not  confined  to  one  order 
and  one  conviction,  but  that  the  proceedings 
may  be  repeated  toties  quotios  so  long  as  dis- 
ohedience  continues. 

It  is  said  that  there  was  an  answer  to  the 
proceedings,  because  a  medical  practitioner 
Bad  given  a  certificate  that  the  child  was 
not  in  a  fit  state  to  bo  vaccinated,  and  the 
question  is,  whether  that  certificate  is  a  bar 
to  proceedings  instituted  under  s.  81.      I 
think  it  is  not.    I  think  the  effect  given  by 
the  statute  to  the  certificate  of  the  medical 
practitioner  has  no  application  to  proceed- 
ings imititntal  under  this  section.    It  is  to 
he  observed  that  the  provision  with  regard 
to  giving  such  a  certificate,  and  to  its  efiect, 
is  to  be  found  in  s.  18,  following  immediately 
upon  those  enactments  which  relate  to  vac- 
cination by  parents,  within  three  months  of 
the  child's  birth;  and  therefore  I  think  that, 
prim&  fiacie,  it  must  be  considered  as  intended 
to  apply  to  those  enactments,  and  not  to 
&  31.    There  is  an  obvious  distinction.    The 
earlier  sections  have  reference  to  wliat  parents 
am  to  do  upon  notice  being  given  by  tho 
ftgistrar.    If  they  fail  to  fulfil  tho  require- 
ments of  the   statute  after   receiving  tho 
notice,  they  are,  under  s.  29,  guilty  of  a  mis- 
demeanour, and  to  that  offence  the  certificate 
may  be  an  answer,  becaune  it  has  reference 
to  a  pioooeding  emanating  from  tho  parents 
tbemselves,  and  in  which  there  has  been  no 
intervention  of  any  judicial   authority   to 
estabKsh  tho  fact  that  the  cliild  is  a  fit  sub- 
ject for  Taocination.    But  it  is  a  different 
thbig  when  you  come  to  s.  31,  where  notice 
having  been  previously  given  by  tho  regis- 
trar, tho  matter  is  brought  before  the  justices, 
who  can  hear  all  the  parties,  and  who,  after 
such  inquiry,  are  competent  to  make  an  order 
that  the  child  shall  be  vaccinated.    Then  it 
would  be  proper  that  the  medical  evidence 
npon  the  sabiect  of  the  fitness  of  tho  child  to 
be  vaociiuitea  should  be  received  and  con- 
nd^rod,  bat  not  to  tho  extent  of  taking  away 
from  the  juBtioeB  their  discretionary  power. 
There  is  nothing  in  the  language  of  s.  31 


I  which  puts  any  restraint  uix)n  the  exercise 
.  of  his  judgment  by  the  justice;  but  if  ho, 
'  upon  the  consideration  of  all  tlie  circum- 
I  stances,  shall  see  fit,  ho  is  to  make  an  order 
directing  the  cliild  to  bo  vaccinated,  then 
j  "  if,  at  tho  expiration  of  such  time,  the  child 
shall  not  have  been  so  vaccinated,  or  shall  not 
.  be  shewn  to  he  unfit  to  be  vaccinated,  or  to  be 
!  insusceptible  of  vaccination,  the  person  upon 
I  whom  such  order  shall  have  been  made  shall 
!  be  proceeded  against  summarily,  and  unless 
he  can  shew  somo  reasonable  gi*ound  for  his 
!  omission  to  carry  tho  oixler  into  effect,  he 
I  shall  bo  liable  to  a  ]x.'nalty  not  exceeding 
i  twenty  shillings."     There  is  total    silence 
I  there  as  to  the  production  of  any  such  certi- 
ficate as  that  which  we  liave  under  s.  18 ;  on 
the  contrary,  the  parent  must  shew  some 
reasonable  ground  tor  his  omission,  or  he  is 
liable  to  be  convicted  in  the  amount  of  the 
ixjnalty.    Then  of  tho  reasonableness  of  the 
ground  which  he  alleges  as  the  ground  for 
the  omission  to  carry  the  order  into  effect,  of 
course  the  justice,  before  whom  the  informa- 
tion is  kid,  and  by  whom  the  penalty  is  im- 
posed, must  bo  the  judge.    But  then  it  is 
argued  that,  by  s.  3i,  the  production  of  such 
a  certificate  would  be  a  good  defence.    The 
offence  under  s.  31  is  that  of  disobeying  the 
order  of  the  justice.    The  offence  to  which  a 
certificate  is  an  answer,  under  s.  34,  is  that  of 
neglecting  to  procure  the  vaccination  of  tho 
child.    That  shews  that  what  is  enacted  in 
s.  M  has  reference  to  ss.  15,  IG,  and  29,  and 
not   to  s.  31.    Then  s.  U  states :  "  If  the 
defendant  produce  any  such  certificate  as 
hereinlKjfore  doscrilxid  —  that  is,  tliat  the 
child  Ls  not  in  a  tit  state  to  be  vaccinated,  or 
is  insusceptible  of  vaccination,  or  has  had  the 
smallpox— or  the  register  of  vaccination  kept 
by  the  registrar  as  hereinbefore  provided,  m 
which  the  certificate  of  successful  vaccination 
of  the  child  shall  Iw  duly  entered,  tho  same 
shall  1)0  a  sufficient  defence."    All  this  has 
no  reference  to  h.  31,  but  has  reference  to  the 
earlier  sections.     It  is  for  the  justice,  there- 
fore, in  determining  whether  an  order  shall 
be  made,  under  s.  31,  to  consider  tho  effect 
of  any   certificate,  and  if   ho   is   satisfied 
that  the  certificate  is  not  one  on  which  he 
ought  to  act,  it  is  perfectly  competont  for 
him  to  refuse  to  be  guided  by  it.     Whether 
in  this  case  the  justices  may  not  have  been 
hasty  in  adopting  the  view  which  they  did  of 
the  certificate,  I  cannot  say.    That  is  not  a 
matter  for  us  to  decide.    The  only  question 
for  us  is,  whether  the  production  of  that 
medical  certificate  is  a  sufficient  answer  to 
the  information.    I  tliink  it  is  not.    Under 
these  circumstances,  I  am  of  opinion  that  the 
decision  of  the  justices  was  riglit. 

Mellob,  J.  I  am  entirely  of  the  same 
opinion.  I  was  a  party  to  the  decision  in 
Jt^Udor  V.  Siiifford  (4  B.  &  S.  775 ;  3:3  L.  J. 
(M.C.)  113),  and  I  concurred  in  all  that  was 
said  by  my  Lord  C\\\!cl  J\3L^V\sft  Viv  ^*3cs.'svsaa% 
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the  judgment  of  the  Court  in  that  ca^e,  and 
I  am  satiRficd  that  it  was  the  only  decision 
at  wliicli  the  Court  could  have  arrived  in  tlie 
then  existing  state  of  the  law ;  but  alterations 
have  since  been  made,  the  policy  of  which  is 
obvious,  and  it  is  our  duty  to  carry  out  tlie 
intention  of  the  legislature. 

Section  84  applies  only  to  cases  which 
come  within  ss.  15,  16  and  29,  and  I  think 
tliat  the  intention  of  the  legislature  would 
have  been  more  clearly  understood  if  this 
section  had  followed  immediately  upon  those 
to  which  it  doubtless  refers,  and  we  must 
read  it  as  if  it  had  been  so  placed.  If  wo 
look  at  the  form  of  the  certificates  given  in 
the  schedule  to  the  Act,  we  find  that  they 
apply  to  the  provisions  in  ss.  15, 16  and  29. 
The  first  certificate  is  a  certificate  that  the 
child  is  not  in  a  fit  and  proper  state  for  vac- 
cination ;  but  that  is  only  to  endure  for  two 
months,  and  if  it  is  again  intended  to  make 
that  excuse,  a  fresh  certificate  must  be  ob- 
tained that  the  child  is  still  not  in  a  fit  state 
for  vaccination.  The  second  is  where  the 
child  has  been  three  times  unsuccessfully 
vaccinated ;  then  the  certificate  is  to  Ixj,  that 
the  child  is  insusceptible  of  successful  vacci- 


nation. The  last  is,  that  the  vacdnatimi  has 
been  successfully  performed.  All  these  cer- 
tificates are  a  bar  to  the  proceedings  under 
the  earlier  sections,  but  they  have  no  apf^ 
cation  to  a  case  under  s.  31,  and  I  think  the 
policy  is  obvious.  The  former  sections  dealt 
with  cases  of  children  of  the  tender  age  of 
three  months,  s.  31  extends  the  power  of  the 
justices  to  the  care  of  children  up  to  the  age 
of  fourteen  years.  Whether  the  justices  hM 
sufficient  ground  for  holding  that  the  chili 
was  properly  brought  before  them  is  another 
thing,  but  I  think  they  were  not  bound  to 
hold  otherwise.  I  think,  as  long  as  the  child 
remains  unsuccessfully  vaccinated,  so  long 
is  the  parent  liable  to  have  an  order  made 
on  him  to  vaccinate  the  child ;  and  therefore 
the  justices  were  right  in  their  decision,  and 
our  judgment  must  be  for  the  respondent 

Hannkn,  J.,  concurred. 

Judgment /or  the  respondent. 

Attorneys  for  appellant :  Thomas  d:  Ilollams, 
for  ('oufiHtst  <fe  Stimstm,  Ii*^ford. 

Attorney  for  respondent:  The  Soliciior  is 
tlie  Tttiiaai-y, 


Jan 
1870 


.15,  ) 

;70.    I 


The  Trustees  op  the  Brighton,  Cuokfield,  and  West  Grinvted  TfTsiimi 
Roads,  Appellants;  The  Surveyors  of  Hiohwats  of  the  Paeuh  of 
Preston,  Respondents.    [5  Q.  B.  146.] 

stating  that  the  funds  of  the  Brighton,  Cnck- 
field,  and  West  Grinsted  Trust,  applicable 
under  the  Brighton,  Cuckfield,  ana  West 
Grinsted  Turnpike  Beads  Act,  1854  (17  A 18 
Vict.  c.  cxxxvii.),  by  which  the  trustees  an 
authorized  to  levy  tolls  upon  the  said  roads 
for  the  rtipairs  and  maintaining  of  the  same, 
were  insufficient  for  the  repair  of  the  tmn- 
pike  road  within  the  parish  of  Preston,  fbs 


Turnpike  Road — Deficiency  of  Trust  Fund — Rnto 
in  Aid  —  Apportionment  —  Contribution  — 
4  &  5  Vict.  c.  5i). 

Where  the  roads  of  a  tun^pike  trust  pass 
through  several  parishes,  and  the  funds  of  the 
trusts  applicable  to  the  repairs  of  the  roads  are 
insufficient,  the  funds  ought  to  he  apportioned 
1o  the  roads  in  each  parish  according  to  the 
amount  of  rejHtirs  in  each  parish,  and  not 
according  to  the  mileage  in  each  ;  and  the  defi- 
ciency thus  left  in  each  parish  may  be  supjdied 
by  contribution  out  of  the  highvmy  rates,  under 
4  <fe  5  Vict,  c.  59,  ».  1. 

Case  stated  by  Justices  under  20  &  21 
Vict.  c.  43. 

At  a  special  sessions  for  highways  holden 
at  Hove,  upon  an  information  by  the  clerk  to 
the  appellants,  before  two  justices  for  the 
county  of  Sussex,  under  4  &  5  Vict.  c.  59  (i). 


'^n  4  &  5  Vict.  c.  59,  8.  1 :— •♦  It  shall  be  lawful 
for  the  justices  at  any  special  sessions  for  the  high- 
ways, holden  after  the  passing  of  this  Act,  upon 
information  exhibited  before  tliem  by  the  clerk  or 
treasurer  of  any  tumpiko  trust,  that  the  funds  of 
tlio  trust  are  insufficient  for  the  repairs  of  the  tum- 
pyJte  ToadB  witbiu  any  punaXi,  notice*  iu  writing  of 


such  intended  information  having  been  preTiomly 
given  on  th(^  part  of  such  clerk  or  tzeasorer  to  w 
piribh  surveyor  twenty-one  days  at  least  beftso 
such  special  sessionn,  to  examine  the  state  of  th6 
revenues  and  debts  of  such  turnpike  trmta,  and  \o 
inquire  into  the  state  and  condition  of  the  repun 
of  the  roads  within  the  same ;  and  also  to  aseataiD 
the  length  of  the  roHds,  inclodinff  turnpike  xos& 
within  such  parish,  and  how  mo«i  of  such  nad  if 
turnpike  road ;  and  if  after  such  ezaminatioD  it 
shall  appear  to  the  justices  necessary  or  expediest 
for  the  purposes  of  any  turnpike  road  so  to  do^  tiMi 
to  adjudge  and  order  what  portion,  if  any,  of  ths 
rate  or  assessment  levied  or  to  be  levied  by  Tiitai 
of  5  &  6  Wm.  4,  0.  50,  shall  be  paid  by  the  yMk 
surveyor,  and  at  what  time  or  times,  to  the  tmrieH 
or  to  their  treasurer  or  other  officers  appoinlsd  bgf 
them  ;  such  money  to  be  wholly  laid  out  in  tM 
actual  repairs  of  such  partof  suoh  turnpike  road  M 
lies  within  the  parish  from  which  is  was  rcoHved."- 
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tdered  that  the  respondents  should 
)  appellants  the  sum  of  531,  out  of 
ray  rates  to  be  levied  in  the  parish 

&  18  Vict  c.  cxxxTii.  s.  25,  provides 
ipplication  of  the  tolls  and  other 
1  the  trust,  in  a  certain  order,  the 
W.  being  the  limit  in  any  one  year 
taining  and  keeping  in  repair  the 
%e  roads  of  the  trust  are  of  the 
gth  of  thirty-five  miles,  and  the 
ithin  tiie  parish  of  Preston  is  1  mile 

m  of  850/.  authorized  by  the  Local 
le  expended  in  the  repairs  of  the 
at  the  rate  of  about  24^.  ^.  per  mile 
fiole  length  of  the  roads,  and  such 
holly  insufficient.  The  average  cost 
)airs  has  been  12002.  per  annum. 
)ne  of  the  x)arishes  within  which  the 
road  of  the  trust  lies  can  it  be  kept 
at  the  rate  of  24/.  6s.  i)er  mile, 
timated  cost  of  repairs  for  the  whole 
)ads  for  the  year  ending  the  31st  of 
r,  1869,  was  1350/.;  the  cost  of 
;  so  much  of  the  road  as  lies  within 
h  of  Preston  for  the  year  amounted 
13«.  2d. 

ortion  of  the  turnpike  road  which 
in  the  parish  of  Preston  has  a  great 
]f  traffic  upon  it,  and  costs  oonsider- 
e  to  keep  in  rejmir  than  any  other 
f  the  roads.  There  is  no  toll-gate  in 
sh  of  Preston,  and  imder  the  Local 

trustees  are  expressly  prohibited 
sting  a  toll-gate  in  such  parish. 
jeX  of  keei)iDg  the  roads  in  repair 
•nsiderably  in  the  several  parishes. 
>pellants,  as  trustees  of  the  roads,  at 
g  held  for  (amongst  other  purposes^ 
ixing  the  amount  to  be  contributea 
the  repairs  of  the  roads,  out  of  the 
rates  of  the  several  parishes  within 
\iej  lie.  had  decided  that  the  850/. 
ye  creaited  to  the  several  parishes 
rhich  the  roads  lay,  in  proportion  to 
ftge  of  road  of  the  trust  within  each 
and  they  consequently  applied  to  the 
snts  to  XMiy  them  out  of  the  highway 
the  parish  of  Preston,  the  difference 
the  estimated  cost  of  the  repairs  of 
rt  of  the  turnpike  road  as  lay  within 
sfa,  and  the  sum  (portion  of  the  sum 
which  they  had,  upon  the  mileage 
9,  appropriated  to  the  repairs  thereof. 
eapondents  contended  that  the  trus- 
fat  to  have  exi)ended  the  850/.  accord- 
epsoportion  of  wear  and  tear  in  each 

There  was  no  evidence  to  shew 
the  8oO(.,  or  any  part  of  it,  had  been 
expended  in  proportion  to  mileage 
ypOTtion  to  wear  and  tear, 
r  tiie  mileage  principle,  contended  for 
pjpellaiitB.  uie  proportion  of  the  850/. 
nut  in  ttie  panah  of  Preston,  was 
\UL,  leftiiDg  a  sum  of  115/.  to  be  oon- 
Iqr  the  vBapGHodentByand  this  sum  the 


appellants  applied  to  the  justices  to  order  to 
be  paid  by  the  respondents. 

The  justices  were  of  opinion,  that  whereas 
the  estimated  cost  for  the  entire  year  of  all 
the  roads  of  the  trust  was  1350/.,  of  which 
850/.  was  the  sum  to  be  contributed  under 
the  Local  Act  out  of  the  tolls,  and  the  excess 
500/.,  the  sum  to  be  contributed  under  the 
General  Act,  out  of  the  highway  rates,  it  was 
right  that  the  two  simis  of  850/.  and  500/. 
should  be  apportioned  between  the  several 
parishes  upon  one  and  the  same  principle, 
that,  namely,  in  accordance  with  the  esti- 
mated cost  for  the  entire  year  of  repairs  in 
each  parish,  and  not  upon  the  principle  of 
mere  mileage ;  and  as  89/.  would  be  the  share 
of  the  850/.  for  which  the  parish  of  Preston 
would  be  entitled  to  have  credit  on  tliis  prin- 
ciple, they  ordered  the  respondents  to  pay 
out  of  the  highway  rates  of  the  parish  of 
Preston  the  sum  of  53/.,  such  sum  being  the 
difference  between  89/.  and  the  sum  of  14^., 
the  estimated  cost  for  the  entire  year  of  the 
repairs  in  that  parish. 

The  question  for  the  Court  was,  whether 
the  justices'  decision  was  correct,  or  whether 
the  principle  contended  for  by  the  appellants 
was  correct. 

Orantham,  for  the  appellants,  contended 
that  the  decision  of  the  justices  was  errone- 
ous, and  that  the  850/.  was  proi)erly  distri- 
buted among  the  several  parishes  according 
to  mileage,  and  the  parish  of  Preston  ought 
to  make  up  the  deficiency  of  115/.  out  of  the 
highway  rate. 

MerrifiM,  for  the  resiwndents,  contended 
that  the  justices  were  right,  and  that  the 
appellants'  contention,  which  was  in  effect 
that  the  850/.  should  be  apportioned  accord- 
ing to  mileage,  and  contribution  out  of  the 
highway  rate  according  to  wear  and  tear 
could  not  be  maintained.  Both  sums,  that 
raised  under  the  Local  Act  and  that  contri- 
buted under  the  General  Act,  ought  to  bo 
apportioned  upon  the  same  principle,  namely, 
according  to  cost  of  repairs  in  each  ptunsh. 

CooKBURN,  C.  J.  I  am  of  opinion  that  the 
decision  of  the  justices  was  right,  and  that 
our  judgment  must  bo  for  the  respondents. 
The  statute  4  <&  5  Vict.  c.  59,  authorizes 
trustees  of  turnpike  roads,  where  the  funds 
of  the  trust  are  insufficient  for  the  repair  of 
the  turnpike  road  in  any  parish,  to  apply  to 
justices  for  a  contribution  out  of  the  high- 
way rates.  The  justices  are  empowered  to 
adjudge  and  order  what  portion  (if  any)  of 
the  rates  levied  imder  5  &  6  Wm.  4,  c.  50, 
shall  be  paid  by  the  parish  to  the  trustees, 
such  money  to  be  wholly  laid  out  in  actual 
repairs  of  the  road  in  the  parish.  The  cir- 
cimistanoes  of  the  case  itself  shew  that  an 
apportionment  on  the  mileage  principle  is 
wrong,  and  the  mode  of  applying  the  rate  in 
aid  was  equitable  and  just.  The  appellants' 
trust  comprised  ae^etaY  pax\a\ia&)  vdi^  VXii^ 
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traffic  on  tho  roods  pEWGiDg  through  them 
vae  greater  on  some  roads  than  on  others; 
in  same  parishca,  therufuro,  it  is  ohvions  that 
a  much  larger  cipeuditare  in  proportion 
wonid  be  nccenfary  than  in  otheni.  Now,  if 
the  trust  fund  levied  on  the  whole  district 
were  adequate,  in  what  proportion  would  it 
be  applied?  ManifeBtly,  according  to  the 
coiit  of  rcjMurs  in  each  parish.  The  fand  is  ! 
insufficient ;  how,  then,  ought  it  to  be  ap-  ' 
plied  ?  I  think,  ae  far  a^  it  will  go,  on  the 
eame  princi]>lc.  Suppose  that  the  cost  of 
repairs  in  piiriBh  A,  is  10(V.  and  in  parish  B. 
6W.,  and  the  fund  which  the  trustees  have 
in  hand  is  insufficient  to  cover  the  whole,  it 
ought  neverihelesH  to  be  expended  in  the 
Bame  proportion  as  it  nonld  have  been  if 
it  had  hecn  suflicicnt.  Justice  and  equity 
require  that  the  fund  should  be  apportioned 
aniongut  the  parishcfi  not  according  to  mile- 
age, but  according  to  the  actual  cost  of  ro- 
pairs  in  coch  parish ;  that  is  the  true  principle. 
The  juGticos    were   therefore   right,  before  : 


making  an  order  for  a  contribation  oot  «f 
the  highway  rate,  to  require  that  th«  foil 
should  be  expended  according  to  the  ooat  of 
repairs  in  each  parish. 

Mellor,  J.  I  entirely  concur  in  theopilte 
expressed  by  the  Lord  Cliief  Juatioe. 

Famneh,  J.  I  have  felt  some  little  SA- 
cnlty  in  the  conrm  of  the  argument  Ait  I 
agree  with  my  Lord  and  my  Brotbei  IbSSttL 
If  it  had  been  intended  that  the  appodio*- 
ment  should  be  made  upon  the  mileaoe  va^ 
ci^le,  the  legislature  would,  I  thini,  un 
said  BO.  I  think  something  more  waa  oo^ 
tvmplated  than  a  mere  computation  of  mil^ 


Attorneys  for  appellants :  Prior  &  Bigg,  fit 
Waugh,  Vuclfield. 

Attorneys forrespoudents:  Hor«,forCwp*, 
WilliiXiRt,  Lt  (ireaiiet,  Brighton. 


Jan.  19, 1870.    Thomas,  Apfilijiit;  Albop,  RBepoNnxKT.    [5  Q.  B.  151.] 


Poor— Hueband  and  Wife— Belief  to  Wife  without 
Bmiband — Onltr  un  HuBbtind  towards  'WiTe'i 
HaintenaDce, under  31  &  S2  VicLc  i22,ii.33 
— Offer  of  Hueband  to  nmiutain  Wife  at  hia 
House. 

Bj/Sl  (632  Vict.  e.  122, ».  83,icA«i  n  ni«mW 
woman  reipiirei  ntiff  u'ithout  her  husbami,  (lie 
guardian*  of  the  unioit  or  pariuli  to  which  site 
heeoniei  cAargeiible  mip  api^y  tojuitieee  ini-etty 
teuiuni,  and  the  juslicti  nmy  tumauin  thr  haa- 
hitnd  to  appe<ir  before  thein  to  thew  aiuac  why  an 
order  ihould  not  be  nuide  upon  him  to  maiiilain 
Am  lui/e;  and  upon  his  a]ipeuraiiCf,or  on  proof 
1^  service  of  the  lummont,  they  may,  f\fter  hear- 
ing the  wife,  or  on  suck  other  fvidence  at  thry 
may  deem  su^ieiit,  make  an  onier  upon  him 
to  pay  such  sum  weekly  towards  the  eoKl  of  the 
relief  of  the  wife  as,  after  cotisideration  of  all 
the  eircanittaiices  of  the  ease,  shall  appear  to 
them  proper. 

A  man  having  been  summoned  under  the 
above  sictioii,  it  ap]iearcd  that  his  viift  luid  left 
him  sixtten  years  before  on  account  of  his  ill- 
usage,  from  the  effects  of  which  she  urns  still 
tuffering ;  and  sJie  had  Mely  receivtd  parith 
relief,  and  ujia  at^t  chargeaMe.  The  huAaud 
had  not  contributed  to  her  support  during  the 
separation,  but  had  aj'plied  to  her  to  return  to 
cohabitation.  At  the  hearixg  he  offered  to  re- 
evive  her  hack  at  his  house,  and  pnmited  net  to 
ill-use  her.  But  the  refused  to  return  on  account 
of  the  brutalUy  die  had  jrreviomiy  receivtd. 
The  justices  were  satisfied  by  evidenee  that  it 
was  diKgrroKstothehtallhqfthewife  to  return 
/a  coAa&ilalim  ;  and  they  made  ah  order  un  the 


hudxind  to  pay  a  weekly  sum  towards  the  rrf^ 
of  the  wife : — 

Held,  that  the  order  loas  Hghtly  made,  ■# 
withstanding  the  husbiiufPs  offer,  at  the  jiuttM 
hadfound,  in  efftct  (which  was  a  quettimfir 
them),  that  the  wife  was  justified  in  leavinf  mi 
refusing  to  returti  to  the  husband's  houte. 

Casb  stated  by  Justices  under  SO  &  Sim 
0.43. 

At  a  petty  sessions  holdeu  at  Newttnt  AIM 
in  the  county  of  Devon,  on  the  27th  of  Jilfj 
18G9,tlie  appellant  was aommoned, (ma n* 
plaint  by  tho  respondent,  clerk  to  the  gov- 
dions  of  the  Newton  Abbot  Union,  nndv 
s.  S3  of  31  &  32  Vict,  c  122  (1),  to  shew       ' 


(1)  81  ft  32  Vict  o.  123,  (.  33 :— "  Wh« 
ried  woiDun  tequirea  relief  without  faer  bn 
the  guardians  ot  the  union  or  pariah,  of  tiie  0M> 
seen  of  the  parish,  u  the  caas  may  bc^  tawUA^ 
she  becomea  clurgeable,  mar  apply  to  (haJntiHi: 
liHviDg  jurisdictioo  in  swh  union  or  paiU^k 
petty  eeHBione  amembled,  and  therenpcai  neh  j» 
tiecs  maj  aununon  auoh  husband  to  appMt  Iwi 
them  tu  sliew  canse  why  an  order  sfaooM  aal  ki 
made  upon  him  to  support  his  wife;  utd 
appeaiBQce,  or,  in  tlie  event  of  his  not 
upon  proof  of  serrioe  of  saeb  aummona  upca 
such  justices  may,  after  ln»Hng  moh  inb  ■■> 
oath,  or  leceiving  such  other  avidoioa  ai  wf 
may  doem  suQlcieDt,  make  an  order  VMn  hti  ■ 
pay  such  sum,  iceekly  or  otherwiM^  &wdlj|* 
cuet  of  tlie  relief  of  tus  wife  aa,  after  ■ 
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order  should  not  be  made  upon  him 
tain  his  wife,  Thirza  Thomas,  being  a 
I  woman,  and  requiring  relief  without 
ibandj  and  then  chargeable  to  the  said 

I  the  hearing  of  the  complaint  both 
at  and  respondent  were  personally 
,  and  also  appeared  by  their  attorneys. 
a  proved  on  me  part  of  the  respondent 
irza  Thomas  was  married  to  the  ap- 
on  the  7th  of  August,  1835.  She  lived 
in  from  the  date  of  marriage  to  the 

March,  1853,  when,  in  consequence 
U-usage  she  received  from  the  appel- 
B  left  his  house,  and  lived  separate 
m,  and  she  was,  at  the  time  of  the 
,  suffering  from  the  injury  she  liad 
I  from  the  'appellant  prior  to  her  se- 
L  She  was  suffering  from  uterine 
from  which  she  had  suffered  for  six- 
ers, and  after  such  a  long  continuance 
ow  incurable. 

ppellant  had  not  contributed  to  the 
of  his  wife  during  the  separation,  but 
lied  to  lier  to  return  to  cohabitation, 
the  separation  Thirza  Thomas  had 
3d  what  little  means  she  had,  and  had 
pported  by  her  friends.  Her  health 
,  ner  sight  not  good,  and  she  was  now 
unable  to  maintain  herself,  and  she 
L  relief;  and  whilst  residing  in  the 
f  Ashburtou,  within  the  Newton  Abbot 
ihe  became  chargeable  to  the  common 
the  union  on  the  6th  of  July,  1869, 
.,  at  the  time  of  the  hearing,  an  inmate 
fewton  Abbot  Union  House,  and  still 
ble  thereto. 

ppellant,  at  the  hearing,  through  his 
\  offered  to  receive  back  his  wife  at 
le,  and  provide  for  her.  She  declined 
n  to  the  appellant  from  the  brutality 

previously  received  from  him ;  and 
evidence  was  called,  and  it  was  proved 
satisfaction  of  the  justices  tnat  it 
w  injurious  to  the  health  of  Thirza 

to  return  to  cohabitation  with  the 

3  contended  on  the  part  of  the  appel- 
\t  as  Thirza  Thomas  had,  on  oath,  in 
lenoe  of  the  court,  refused  to  return 
cohabitation  with  the  appellant,  who 
lin  offered  a  home,  and  made  promise 
U-use  her,  the  justices  had  no  juris- 
uid  were  debaired  from  making  any 
n  the  appellant  after  such  refusal; 
appellant  relied  on  the  case  of  Flan- 
.  BiMhopwearmoHih  (8  E.  &  B.  451 ;  27 


tw  and  to  whom  the  payments  shall  from 
ine  be  made,  which  order  ahull,  if  the  pay- 
oiiifed  by  it  to  be  made  be  in  arrear,  be 
in  the  mamier  prescribed  by  the  Act  of 
Viet  o.  48.  for  the  enforcing  of  orders  of 
nqdring  toe  pavment  of  a  som  of  money : 
L  that  snoh  oidBr  may  be  at  any  future 
pofad  by  the  Justices  in  petty  sessions 
d  if  tliiy  Me  snffldeut  cause  for  so  doing." 


L.  J.  (M.  C.)  46),  which  was  a  case  stated  on 
6  Geo.  4,  c.  b3,  s.  3  (the  Vagrant  Act),  in  sup- 
port of  his  argument ;  and  argued  that,  by 
such  refusal  to  return,  Thirza  Thomas  had 
no  further  claim  on  the  appellant,  and  no 
payment  could  be  required  of  the  appellant 
after  such  declaration  of  Thirza  Thomas. 

The  justices  were  of  opinion  that  s.  33  of 
31  &  32  Vict.  c.  122,  was  not  affected  by  the 
above  decision,  but  provided  expressly  for 
cases  to  which  that  decision  would  have  pre- 
viously been  applicable ;  and  that,  conse- 
quently, they  had  power  to  make  an  order  on 
the  appellant  under  the  above  33rd  section, 
and  they  accordingly  made  an  order  on  the 
appellant  to  pay  to  the  relieving  officer  of  the 
union  7s.  a  week  towards  the  maintenance  (A 
his  wife,  so  long  as  she  should  require  relief, 
or  until  the  order  was  revoked. 

The  question  of  law  for  the  opinion  of  the 
Court  was,  whether  the  justices  had  jurisdic- 
tion to  make  such  an  order  after  the  appellant 
had  offered  to  receive  and  provide  for  lus  wife 
in  manner  before  stated. 

McKtllar,  for  the  appellant.  After  the  offer 
and  readiness  of  the  apjxillant  to  receive  back 
and  support  his  wife,  the  justices  had  no 
power  to  make  an  order  upon  him  to  con- 
tribute to  her  maintenance:  Flannagan  v. 
Bishopioearmouth  (8  K  &  B.  451;  27  L.  J. 
(M.  C.)  46). 

[Lush,  J.  That  was  a  decision  under 
5  Geo.  4,  c.  83,  that  a  man,  whatever  his  past 
misconduct,  could  not  be  convicted  of  wilfully 
refusing  to  support  his  wife  if  he  was  ready 
to  maintain  her.  The  present  enactment  is 
very  different.] 

If  the  husband  is  ready  to  support  her,  she 
is  not  "  cliargeable  "  to  the  parish  or  union. 

[CooKBUBN,  G.J.  It  is  the  parish,  not  the 
wife,  who  make  the  present  application ;  the 
parish  are  boimd  to  give  relief  if  the  woman 
"  requires  it."J 

She  is  not  legally  "  chargeable  "  if  she  has 
a  home  to  return  to,  or  other  means  of  sup- 
port :  see  4  Burn's  Just.  299 ;  Hex  v.  Flintan 
(1 B.  &  Ad.  277) ;  Sweeney  v.  Spwmer  (3  B.  <&  S. 
329 ;  32  L.  J.  (M.  C.)  82.  In  CargUl  v.  C'ar- 
giU{l  Sw.  <&  Tr.  235;  27  L.  J.  (P.&M.)  69); 
it  is  said  by  the  Judge  Ordinary,  that  a 
magistrate  would  not  be  justified  in  ma^ng 
an  order,  under  20  &  21  Vict.  c.  85,  s.  21,  to 
protect  a  wife's  property  after  she  has  been 
deserted  by  her  husband,  unless  the  desertion 
continues  up  to  the  time  of  applying  for  the 
order.  So  here  a  woman  cannot  require  relief, 
or  be  chargeable  to  the  parish,  if  the  husband 
is  ready  to  afford  her  a  home. 

M,  Uere,  Q.C,  for  the  respondent,  was  not 
heard. 

CooKBUBN,  C.  J.  I  am  of  opinion  that  the 
order  should  be  afSrmed.  The  present 
statute  differs  most  essentially  from  that 
under  which  Flannagan  y.  Bishopwearmouth 
(8  £.  <&  B.  451;  2T  L.  3.  QJL  Ci.^  V^^  ^«^ 
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decided.    TTndertheSGeo.  4,G.  83,ainaii  vaa  I 
pattjshablo  who  wilfully  neglected  or  refused 
U)  provide  for    his  wife.      In  the   present 
statute,  by  a,  33,  it  is  enticted  L-[The  Chief  I 
Justice  rend  the  section.]    This  enactment  is  I 
altogether  different  in  scope  and  effect  from  | 
the  other,  and  the  decision  on  the  one  Act 
can  have  no  bearing  on  the  other.    The  only 
difficulty  arises  from  the  peonliar  state  of  the 
facte.    The  wife,  sixteen  years  ago,  left  her 
husband  in  consequence  of  his  Tiolence  and 

Sersonal  ill-usage  of  her;  and  no  one  can 
oubt  that  she  was  justified  in  leaving  his 
hoiiso,  and  she  Js  not  bound  to  return  to  it 
unless  she  is  satisfied  that  she  is  not  likely 
again  to  bo  subject  to  the  same  usage.  She 
is  not  bound  to  condone  her  husband's  mis-  | 
conduct,  unless  she  thinks  it  right  and  safe 
to  do  60.  Under  these  circumstances  she  re- 
qnires  parish  relief,  and  the  parish  or  union 
Bcek  to  have  an  order  made  upon  the  hiisband  ; 
to  contribute  towards  this  relief.  Thehnsband  i 
appears  upon  the  summons,  and  says :"  1  am 
ready  and  willing  to  take  back  my  wife,  and 
I  am  of  ability  to  maintain  her  when  she 
returns.  I  therefore  object  te  the  magistrates 
making  any  order."  The  magistrates  do  not 
ask  us  whether  they  were  right  in  deciding 
that  the  wife  was  justified  in  leaving  and  re- 
fusing to  return  to  her  husband.  The;  only 
ask  whether  the  offer  on  the  husband's  part 
ousted  them  of  jurisdiction.  I  am  of  opinion 
tliat  it  did  not.  It  was  for  the  magistrates  to 
determine  whether  or  not,  under  the  circum- 
stances, the  wife  was  bonad  to  return.  If  a 
wife  has  loft  her  husband  under  circumstances 
wluch  justified  her  in  leaving,  the  hnsb«nd  is 
bound  to  maintain  her,  and  that  not  in  the 
conjugal  dwelling,  and  she  is  entitled  to 
pledge  his  credit  for  necessaries,  and  it  is  no 
answer  that  the  husband  is  ready  to  receive 
her  back.  Therefore,  in  the  present  case,  the 
wife  did  "require  relief,"  if  the  facts  were 
such  as  to  warrant  her  refusal  to  return 
to  cohabitation.  The  justices  were  the  sole 
judges  of  this;  they  have  found,  as  a  fact, 
that  it  was  dangerous  for  her  to  rotum 
(whether  I  should  have  come  to  the  same  con- 
clusion it  is  unnecessary  to  consider,  it  is 
enough  to  say  that  the  justices  have  so  found), 
and  the  only  question  for  us  is,  whetlier  the 
offer  on  the  part  of  the  husband  gets  rid  of 
his  liability  to  have  an  order  made  upon  him, 
and  I  do  not  think  it  does.  It  would  be  most 
dangerous  to  hold  otherwise;  as  the  conse- 
quence would  be  that  a  husband,  when  called 
upon  to  maintain  his  wife,  would  only  have 
to  say  he  was  ready  to  maintain  her  to  get 
rid  of  the  summons,  and  the  wife  must  either 
return  to  him  or  starve.  The  words  of  the 
section  ore  quite  large  enough  to  give  juris- 
diction to  magistrates  to  make  an  order  in  a 
case  like  tho  present;  and  it  would  ba  in- 
.._  ,..._„.. . .__. '-'ruteB 


UiLLOs,  J.  I  also  think  the  magi 
hod  juiisdiction,  though  certainly  aomf 
facts  want  ezpluiation  to  make  their  6 
on  the  merita  altogether  satisfactory 
mind.  The  justices  aeem  to  have  thouj 
wife  justified  in  refusing  to  return  to  h 
band  ;  and  under  tliose  drcnmstani 
husbwid  is  liable  to  support  her  awi 
his  home;  and  this  liability  may  be  e 
in  various  ways.  If  he  wilfully  ref 
support  her  he  might  be  convicted  ua 
Vagrant  Act ;  but  the  cose  cited,  Fla 
V.  Jiiihopvxarmoulh  (8  E.  &  B.  451 ;  S 
(M.  C.)  46),  shews  that  an  offer  to  m 
her  at  his  home  would  prevent  a  cod 
under  that  statute.  That  decision,  h< 
does  not  govern  the  present  case.  The 
here  in  question  is  in  very  different  lot 
[The  learned  Judge  read  a  33].  N 
wife  does  "  require  reUef,"  and  does 
"  chargeable,"  in  one  sense,  when  sh 
wont  of  money ;  and  her  being  "  chan 
gives  jurisdiction  to  the  justices  to  s 
the  husband  to  shew  cause  why  he  sho 
contribute  to  her  maintenance  ;  Uh 
which  be  shews  is,  that  he  is  ready  to 
and  maintain  her  at  his  own  boose.  ] 
refuses  to  return  on  the  ground  of  his  T 
and  the  justices  have  found  this  refa 
founded.  Is  tho  justices'  jurisdiction  t 
an  order  gone  ?  I  think  not.  The  « 
the  statute  are  quite  wide  enough  to 
such  a  case,  and  we  are  not  precin 
authority  from  deciding  that  the  mag 
may,  in  their  discretion,  on  the  facte 
them,  disregard  the  offer,  and  moke  a 
on  the  huslrand  notwithstanding. 

LuBH,  J.  I  am  entirely  of  the  same^ 
that  the  magistrates,  under  the  circun: 
detailed  in  this  case,  might  make  an  o 
Uie  husband  under  s.  83,  notwithstani 
offer  to  receive  back  and  mumhiin  I 
The  case  is  quite  distinguishable  &oi 
nagan  v.  liishopwearmouth  (8  K  &  B.  - 
L.  J.  fM.  C.)  46),  decided  under  the  ^ 
Act ;  that  statute  was  passed  for  a  c 
purpose,  and  is  in  vc^  Afferent  lon^a 
the  present  I  understand  the  jus 
have  come  to  the  conclusion,  that  t 
refused  to  return  to  her  husband  on  t 
founded  apprehension  of  further  i 
and  that  it  would  have  beeu  injuriou 
health  for  her  to  return.  That  bein^ 
hod  a  right  to  throw  herself  upon  the 
and  thereby  became  chargeable.  Th 
very  state  of  circumstances  which  the 
seems  intended  to  provide  for;  the 
may  order  snch  sum  to  be  paid  to  the 
officer  as  they,  on  consideration  of  all 
cumstencee  of  the  case,  may  think  pn 


Judgtnmitfor  <Ae  rttfw 

Attorneys  for  appellant :  Yimitd,  C 
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ment  Act,  1858  (21  &  22  Yiot  c.  98), 
aking  of  Land  *^xatd  only  as  a  Bail- 
itmcted  under  the  Powers  of  an  Act 
ment  fat  Pablio  GonTejrance." 

ff,  originally  constructed  without 
eiUary  powers,  and  afterwards  sold 
company  under  an  Act  of  Parlia- 
nlarged  and  used  for  public  traffic 
roinsums  of  tlutt  Act,  and  of  the 
tutes  for  regulating  railways,  does 
hin  the  meaning  ofs,  66  of  the  Local 
Act,  1858,  qf  "  land  used  only  as 
nsiructed  under  the  powers  of  any 
'moment  for  public  conveyance  ,*"  and 
rateable  to  a  general  district  rate  in 
mnual  value, 

bed  xmder  12  &  13  Vict,  c  45,  on 
J  the  North  Eastern  Bail  way  Com- 
Durham  quarter  sessions,  against 
ent  for  a  general  district  rate, 
3  27th  of  December,  1867,  by  the 
L  for  the  district  of  LejEtdgate,  under 
3oYemment  Act,  1858  (21  &  22 

ear  1834,  by  deed  of  settlement 
id  of  February,  1834,  a  company 
•tanhope  and  Tyne  Bailroad  Com- 
tablished  for  the  purpose  of  work- 
limestone  quarries  near  Stanhope, 
ity  of  Durham,  and  certain  coal 
tie  parish  of  Lanchester,  in  the 
f,  called  the  Pontop  and  Medoms- 
16,  and  for  the  carriage  of  coals, 
•nd  other  articles  of  merchandise, 
way  then  in  course  of  formation 
xmy,  and  called  the  Stanhope  and 

oi  the  railway  commenced  at  cer- 
larries  in  the  parish  of  Stanhope, 
through  a  point  called  the  Carr 
?ontop,  and  from  thence  to  the 
in  the  town  of  South  Shields ;  the 
th  of  tiie  line  being  thirty-five 
areabout& 

ear  1834  the  Stanhope  and  Tyne 
mpany  completed  the  construction 
Toad,  and  it  was  opened  for  use  in 
of  September  in  that  year.  The 
)d  no  powers  conferred  upon  them 
Parliament  to  enable  them  to  con- 
railway,  and  it  was  not  by  virtue 
ITS  conferred  by  Act  of  Parliament 
Qway  was  constructed.  The  land 
I  the  railway  was  constructed  was 
operty  of  the  company,  and  the 
lid  not  obtain,  by  purchase  or 
fclie  property  in  the  land,  nor  had 
Bj  any  ri^ht  or  title  to  use  the 
A  M  berainafker  mentioned.  The 
Mioce  and  at  the  time  of  the  con- 


struction of  the  railway,  entered  into  agree- 
ments with  the  owners  of  land  upon  which 
the  railway  was  constructed,  by  which  agree- 
ments, in  consideration  of  half-yearly  pay- 
ments made  by  the  company  to  the  owners, 
the  company  obtained  leave  to  use,  on  certain 
terms  and  for  certain  periods,  the  land  for 
the  purposes  of  the  railway.  The  whole  of 
the  railway  was  constructed  upon  lands  which 
the  company  obtained  leave  to  use  by  virtue 
of  such  agreements,  except  a  portion  within 
the  district  of  Leadgate,  which  was  con- 
structed upon  what  was  then  and  is  used  as 
a  public  highway. 

The  Stanhope  and  Tyne  Bailroad  CJompany, 
which,  besides  the  railway,  also  constructed 
staiths,  with  suitable  machinery  for  loading 
and  unloading  vessels  in  the  river  Tyne,  used 
the  line  of  railway  for  the  purposes  aforesaid, 
and  also  for  the  conveyance  of  passengers 
and  goods  from  the  *  month  of  September, 
1834,  down  to  the  year  1839.  In  the  latter 
year  the  company  ceased  to  use  that  portion 
of  the  railway  which  lay  between  Stanhope 
and  C^mr  House,  being  a  distance  of  eleven 
miles  or  thereabouts  (herein  called  "  the 
upper  part  of  the  railway  "),  but  down  to  the 
year  1^  continued  to  use  that  portion  of  the 
railway  which  lay  between  Carr  House  and 
the  river  Tyne  (herein  called  "  the  lower  part 
of  the  railway"). 

On  the  5th  of  February,  1841,  the  company, 
having  become  embarrassed,  was  dissolved 
under  the  powers  of  their  deed  of  settlement, 
and  on  the  13th  of  May,  1842,  an  Act  was 
passed  (5  Vict.  sess.  2,  c.  xxvii.),  by  which 
(s.  6)  the  "  upper  part  of  the  railway  "  was 
vested  in  the  Pontop  and  South  Shields  Bail- 
way  Company,  and  by  s.  143  that  company 
were  enabled  to  purchase  the  land  over  which 
the  railway  passed ;  by  ss.  176-185  the  com- 
pany were  empowered  to  levy  tolls ;  and  by 
s.  248,  nothing  in  the  Act  was  to  exempt  "  the 
lower  part  of  the  railway  "  from  the  provi- 
sions of  any  general  Act  of  Parliament  passed 
during  the  then  or  any  future  session  of 
Parliament. 

Li  1844  another  Act  (7  Vici  c.  xxvi.)  was 
passed,  empowering  (inter  alia)  the  South 
Shields  Bailway  Company  to  widen  a  part  of 
the  railway,  and  purchase  land  for  the  pur- 
pose ;  in  pursuance  of  the  two  Acts  (5  Vict, 
sess.  2,  c.  xxvii.  and  7  Vict.  c.  xxvi.),  the  Pon- 
top and  South  Shields  Bailway  Company  from 
1842  to  1846  kept  open  and  widened  "  the 
lower  part  of  the  railway." 

By  9  &  10  Vict.  c.  cccxxz.  ss.  12  and  14. 
"  the  lower  part  of  the  railway"  was  yeeted 
in  the  Newcastle  and  Darlington  Junction 
Bailway  Company;  under  other  Acts  the 
name  of  the  Newcastle  and  Darlington  Bail- 
way  company  tdtimAibdly  "wia  cScdKD!||AV>>3fiA 
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Korth  Eastern  Bailway  Ck>mpajiy,  and  all  the 
interest  in  the  railways,  &c.,  Tested  in  the 
appellants. 

From  the  passing  of  5  Vict.  sess.  2,  c.  xrdi., 
tip  to  the  present  time,  "the  lower  port  of 
the  railway"  has  been  worked  ana  used 
for  public  traffic  nnder  the  provisions  of 
that  and  the  several  other  Acts,  and  subject 
to  sach  provisions  of  the  General  Statutes 
for  regulating  railways  as  are  applicable 
thereto. 

Under  5  Vict.  sess.  2,  c.  xxvii.,  "  the  upper 
murt  of  the  railway"  was  sold  to  Joseph 
Fease,  and  in  1847,  under  10  &  11  Vict 
c.  ccxcii.,  was  vested  in  the  Wear  Valley  Rail- 
way Company,  and  leased  to  the  Stockton 
ana  Darlington  Railway  Company  in  1804 ; 
by  the  Stockton  and  Darlington  Railway  Act, 
1854  (17  &  18  Vict.  c.  cxxviii.),  incorporating 
the  General  Statutes,  that  company  were  em- 
powered to  purchase  the  land  over  which  the 
railway  passed;  and  by  the  Stockton  and 
Darlington  Amalgamation  Act,  1858  (21  &  22 
Vict.  c.  cxvi  ),  the  railway  was  vested  in  them ; 
and  by  the  North  Eastern  and  Stockton  and 
Darlington  Railway  Amalgamation  Act,  1863 
(26  &  27  Vict.  c.  cxxiL  s.  5)  was  vested  in  the 
appellants. 

from  the  passing,  in  1842,  of  10  &  11  Vici 
a  ccxcii,  up  to  the  present  time,  "  the  upper 
part  of  the  railway"  has  been  worked  and 
used  for  public  traffic  under  the  provisions  of 
that  Act,  and  the  several  other  Acts  relating 
thereto,  and  subject  to  such  provisions  of  the 
General  Statutes  for  regulating  railways  as 
are  applicable  thereto. 

In  1866  the  Local  Government  Act,  1858, 
was  adopted  in  the  district  of  Leadgate ;  and 
on  the  27th  of  December,  1867,  the  local 
board  of  the  district  made  an  assessment 
for  a  general  district  rate  upon  tlie  several 
occupiers. 

Parts  of  "  the  upper  part  of  the  railway  " 
and  of  "  the  lower  part  of  the  railway,"  and 
used  only  as  railways,  are  within  the  oistrict. 

Under  the  powers  of  the  Acts  before  men- 
tioned, the  lands,  upon  which  "tlie  upper 
part  of  the  railway'*  was  constructed  by  virtue 
of  wayleaves,  have  by  various  purchases  be- 
come vested  in  the  appellants;  and  these 
lands  are  used  exclusively  for  the  purpose  of 
the  railway. 

Parts  of  the  land  over  which  "  the  lower 
part  of  the  railway  "  passes  in  the  district  is 
the  property  of  the  appellants.  The  remainder 
of  such  land  (with  the  exception  of  a  part 
which  forms  part  of  a  highway)  is  held  by 
the  appellants  under  leases  or  agreements  for 
wayleaves  which  have  been  from  time  to  time 
renewed. 

Since  the  time  when  "  the  upper  part  of 
the  railway"  and  "the  lower  part  of  the 
railway "  became  vested  in  the  Wear  Valley 
Railway  Company  and  the  appellants  respeo- 
tively,  the  Wear  Valley  Railway  Company, 
the  Stockton  and  Darlington  Railway  tk>m- 
pany^  and  the  appellants  respectively  have 


expended  laree  sums  in  widening,  k 
repairing,  ana  improving  the  same. 

In  the  above  assessment  the  vp\ 
were  assessed  in  respect  of  the  parts  < 
upper  part  of  the  railway  "  and  of  **  t! 
part  of  the  railway  "  within  the  distr 
used  only  as  railways,  upon  the  f 
annual  value  thereof. 

The  appellants  contend  that  they  ai 
to  be  ass^sed  in  the  proportion  of  on 
only  of  the  net  annual  value,  by  virt 
clause  in  s.  55  of  the  Local  Gioveimni 
1858  (21  &  22  Vict  c.  96),  which  ena 
..."  the  occupier  of  any  Utud  oovei 
water,  or  vsed  ouly  as  a  canal  or  towi 
for  the  same,  or  ns  a  railway  congtrucU 
the  f-owfrn  (^  avy  Act  of  Purliftmntt  ft 
ctmveyinc^,  shall  be  assessed  in  respec 
same  in  the  proportion  of  one-four 
only  of  such  net  annual  value  thereof 

The  question  for  the  Court  was  ^ 
the  appellants  were  liable  to  bo  rated 
spect  of  the  above  parts  of  the  railway 
full  net  annual  value,  or  in  the  propo 
one-fourth  part  only. 

Mellish,  Q.n,  (with  him  Kemplay\ 
appellant.  This  railway,  although  or 
constructed  vnthout  parliamentary  ; 
is,  to  all  intents  and  purposes,  cons 
under  an  Act  of  Parliament,  as  it  w: 
chased  and  enlarged  and  improved  un 
power  of  the  Acts  under  which  it  ult 
became  vested  in  the  appellants.  Mc 
if  the  railway  cannot  be  said  to  be  cons 
under  the  powers  of  an  Act  of  Parliai 
is,  at  all  events,  used  as  a  railway  cons 
under  the  powers  of  an  Act  of  Parli 
that  is,  used  in  the  same  way  as  a  ; 
constructed  xmder  the  powers  of  an 
Parliament;  and  it  comes,  therefore, 
the  exact  words  of  s.  55  of  21  &  22  Vic 

MaiMy^  Q,C.  (with  him  Q,  Bruce), 
respondents.  The  meaning  of  the  set 
clearly  that,  in  order  to  come  within  ti] 
rateability,  the  railway  must  not  only  1 
but  must  have  been  also  constructed 
the  powers  of  an  Act  of  Parliament ;  i 
this  railway  was  constructed  by  a 
company  without  any  parliamentary  ] 

CooKBUEN,  C.  J.  I  cannot  suppose  t 
legislature  would  intentionally  have 
any  distinction  between  a  railway  or: 
constructed  by  a  private  company  an 
wards  brought  within  the  provision 
Act  of  Parliament  and  used  as  a  rail- 
public  conveyance,  and  a  railway  eons 
under  the  powers  of  an  Act  of  Parliai 
the  first  instance ;  and  I  regret  that  I 
see  my  way  to  putting  such  a  const 
upon  8.  55  as  would  meet  the  eauii^ 
case,  and  include  a  railway  like  uie  i 
though  I  have  no  doubt  the  l^islataK 
have  drawn  tiiie  clause  so  as  to  embx 
present  case,  had  saoh  a  case  been  pn 
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linda  Mr.  Hellish  contended  that 
B8  a  railway  oonstmcted  under  the 
of  an  Act  of  Parliament  for  public 
noe,**  might  mean,  nsed  as  a  railway 

which  has  been  constmcted  under 
era  of  an  Act  of  Parliament;  but  that 
n  effect  be  to  construe  the  statute  as 
stmcted  "  were  not  there.  The  pre- 
Iway  is  used  as  a  railway  under  the 
of  an  Act  of  Parliament ;  but  it  was 
■tmcted  under  the  powers  of  an  Act 
iment;  and  the  awkward  word  "con- 
L"  18  there,  and  I  do  not  think  wo 
3et  it  The  clause  must  mean,  used 
ilway,  which  railway  has  been  con- 
l  imder  the  powers  of  an  Act  of  Par- 
All  the  words  must  have  effect 
3  them:  ''used"  is  put  in  in  order 
ide  a  railway,  if  flailing  into  disuse 
has  been  constructed.  I  cannot  say, 
e,  that  the  words  mean,  used  in  the 
aj  as  a  railway  constructed  tmder 
irers  of  an  Act  of  Parliament;  they 
J  mean,  used  as  a  railway,  which 

has  been  so  constructed.  I  dare  say 
is  not  what  the  legislature  meant. 


but  we  can  only  look  at  the  words  as  they 
stand. 

MxLLOR,  J.  I  haye  not  been  free  from 
doubt ;  but  on  further  reflection  I  feel  that  I 
cannot  read  the  section  as  Mr.  Mellish  pro- 
poses without  rejecting  some  of  the  worais  or 
mtroducing  other  words. 

Lush,  J.  I  share  in  the  regret  expressed 
by  the  Lord  Chief  Justice.  Wo  can  only 
collect  the  intention  of  the  legislature  from 
the  language  they  have  employed,  and  we 
must  put  a  reasonable  sense  on  every  word 
used.  The  section  imposes  two  conditions: 
that  the  land  shall  be  used  only  as  a  railway, 
and  the  railway  shall  have  been  constructed 
under  the  powers  of  an  Act  of  Parliament. 
And  I  do  not  think  we  can  construe  it  as 
Mr.  Mellish  proposes  without  straining  the 
lauguoge. 

Judgment  for  tJie  renpondents. 

Attorneys  for  appellants :  Willidmson,  IIUl, 
&  Co, 

Attorneys  for  respondents :  Pattison^  ^^igga 
&Co. 


Jan.  27, 1870.    Ex  parti  Shobt.    [6  Q.  B.  174.] 


ad  Beerhouse  Act,  1869  (82  &  33  Vict. 
n)j  a  17 — ^Previous  CoDviction — Offence 
inst  Tenor  and  Oooditions  of  Llcenoe — 

ODtt  OOdBOOSu 

1. 17  qf  The  Wine  and  Beerhouse  Act, 
where  any  perwon  %$  convicted  of  an  of- 
mind  the  tenor  or  eonditwna  of  a  licence 
'  to  him  under  any  of  the  therein  recited 
'  any  previaut  conviction  gince  the  /xiw- 
\i§  Act  he  proved  against  him,  the  offence 
hhe  is  kut  convicted  shall  be  deemed  to 
md  or  third  offence  as  the  case  may  be. 
'endant,  who  held  a  licence  to  sell  beer 
11  Geo.  4  <fcl  Wm.  4,  c.  64  (one  of  the 
Acts)  had  been,  tince  the  passing  of  the 
d  qf  lSe9,  convicted  under  11  <£;  12  Vict, 
1,  ^  heepiny  her  house  open  on  Sunday 
•9  which  wa9  oho  contrary  to  the  tenor 
ieemeef  and  she  waa  cfterwards  convicted 
$mg  io  admit  a  constable  under  A  &  o 
c  85,  a  If  and  adjudged  as  for  a  second 

,  ikai  the  first  conviction  was  for  an 
oyainsi  the  tenor  qf  her  licence  so  as  to 
a  prtfnou$  conviction  within  the  mean^ 
.17. 

nr  far  ft  rule,  calling  on  two  Justices 
Ain  to  fthflw  oauae  why  a  writ  of  cex^ 
riKRild  not  jane  to  hring  up  a  oon- 
Buide  hf  tbotB  on  the  Sih  of  October, 


1869,  whereby  one  Margaret  Short,  being  a 

Eerson  licensed  to  sell  beer,  ale,  and  porter 
y  retail,  was  convicted  that  she  did  unlaw- 
fully refuse  to  admit  one  Hindlcy  into  her 
house,  he  being  a  police  constable  aud  in  the 
due  execution  of  his  duty. 

The  conviction  recited  four  previous  con- 
victions against  Margaret  Shod;,  for  keeping 
her  house  open  for  the  sale  of  beer  on  Sundays 
during  prohibited  hours;  the  last  of  such  con- 
victions being  on  the  25th  of  July,  1869,  under 
11  <&  12  Vict.  c.  49,  s.  1,  which  makes  it  an 
offence  to  open  a  house  for  the  sale  of  beer  on 
Sundays  before  half-past  twelve ;  and  ad- 
judged that  Margaret  Short  should  be  dis- 
qualified from  selling  beer  for  two  years  under 
4  &  5  Wm.  4,  c.  85,  s.  7,  by  which  statute  the 
justices  were  empowered  to  inflict  such  a  pu- 
nishment if  the  offence  were  a  second  offence. 
Bv  s.  17  of  the  Wine  and  Beerhouse  Act, 
1869  (32  <&  33  Vict.  c.  27),  it  is  enacted  that 
"  where  any  person  is  convicted  of  an  offence 
against  the  tenor  or  conditions  of  a  licence 
{Ranted  to  him  under  any  of  the  said  recited 
Acts  [11  Geo.  4  &  1  Wm.  4,  c.  64;  4  &  5 
Wm.  4,  c.  85;  8  &  4  Vict.  c.  61;  24  &  25 
Vici  c.  21;  26  &  27  Vict  c.  83],  or  of  an 
offence  for  which  a  penalty  is  imposed  by  the 
said  recited  Acts  ...  if  any  previous  con- 
viction or  convictions  since  tne  passing  of 
this  Act  [12th  of  July,  1869J,  for  anjr  of  the 
said  oflenoea  be  pftovod  t^gaxDii^  \msLt  ^dD>*^ 
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offence  of  which  he  in  last  convicted  shall  be 
deemed  to  be  a  second  or  tlilrd  offence,  as  the 
case  may  be  .  .  ." 

Short's  licence  was  for  the  sale  of  beer  by 
retail,  under  11  Geo.  4,  and  1  Wm.  4,  c.  64, 
and  provided,  amongst  other  things,  tliat  she 
should  not  i)ennit  any  beer  to  be  drank  or 
consumed  in  or  ujwn  or  to  be  conveyed  from 
or  out  of  her  j)remises  between  the  hours  of 
ten  o'clock  in  tiie  forenoon  and  one  o'clock  in 
the  afternoon  on  Sundays. 

J,  Paferson,  in  support  of  the  motion.  This 
conviction  is  bad.  The  applicant  has  been 
convicted  under  s.  7  of  4  <fc  5  Wm.  4,  c.  85, 
for  refusing  to  admit  a  constable,  and  lias 
been  adjudged  diwiualilied  from  selling  beer 
for  two  years;  which  imnishment  can  only 
be  inflicted  in  the  case  of  a  second  offence. 
Here  there  has  l>een  no  previous  offence. 
The  applicant  had  lx)en  convicttKl  since  the 
passing  of  the  Wine  and  Beerhouse  Act,  18G9, 
of  keeping  her  house  ojKjn  for  the  sale  of  beer 
on  Sunday  during  prohibitt'd  hours,  and  it 
will  be  contt^nded  that  tliis  is  a  previous  con- 
viction under  s.  17.  But  in  order  to  make  it 
a  previous  conviction  under  that  section  it 
must  have  Ix'en  a  conviction  for  an  offence 
against  the  tenor  or  conditioDs  of  her  licence. 
The  alleged  previous  conviction  was  imder 
s.  1  of  11  &  12  Vict.  c.  49,  which  creatos 
a  sul>stantivo  offence,  and  imposes  a  new 
penalty. 

[Blackbihin,  J.  The  applicant,  by  keeping 
her  house  oixin  on  Sunday  before  one  o'clock 
in  the  afternoon,  committed  an  offence  against 
the  tenor  or  conditions  of  her  licence.  The 
offence  under  11  &  12  Vict.  c.  49,  is  the  same.] 

The  11  &  12  Vict.  c.  49,  s.  U,  has  impliedly 


repealed  the  provision  in  the  licence  as  to 
thai  offence.  This  was  expressly  held  in  Btg, 
Y.  Whiteley  (8  H*.  &  N.  143  ;  27  L.  J.  (ILG.) 
217).  The  case  therefore  does  not  fidl  wifUi 
s.  17. 

G,  Tayler  appeared  to  shew  cause  in  the 
first  instance,  out  was  not  heard. 

CooKDURN,  C.J.  The  offence  created  by  11 
&  12  Vict  c  49;  s.  1,  is  identical  with  wfairt 
is  prohibited  by  the  licence.  I  think  ft 
clearly  comes  within  the  words  of  The  Wns 
and  Beerhouse  Act,  1869,  as  being  an  ofRnee 
against  the  tenor  of  the  licence  granted.  Tbit 
is  exactly  what  the  legislature  had  in  viev. 
They  knew  there  was  an  Act  of  FarlianMil 
proliibiting  the  selling  of  beer  within  OfdrtuB 
hours,  and  they  framed  this  section  accoid- 
ingly. 

Blackburn,  J.  I  am  of  the  same  opinioiL 
The  obvious  intention  of  the  Act  was,  if  tl» 
offence  charged  was  after  a  conviction  fcHroas 
of  the  same  class  of  offences,  it  should  be  fol- 
lowed by  the  same  consei|uences  as  if  it  vm 
a  repetition  of  the  same  offence.  Then  &  17 
defines  the  class  as  being  anything  aguoifc 
the  tenor  of  tlie  licence.  Whether  the  pa«l» 
ties  under  the  one  Act  or  the  other,  tha 
offence  for  which  there  has  been  a  oonyictioB 
is  an  offence  against  the  tenor  of  .the  liceoo^ 
and  that  is  sufficient. 


MsLLOB,  J.,  concurred. 


Buienfyad, 


Attorney  for  prosecution :  B,  M,  F,  Bm. 
Attorneys  for  defendant :  Makinum  A  Otf^ 
jHmttr.for  L\  &  U.  lirttherton^  Itirkenheal 


Nov.  13, 1869.    The  Queen  v,  William  Eitson  and  Samuel  Eitson.    [1  C.  C.  R.  200.] 


Forgery— Antedated  Deed— "  Forge  "—24  &  25 

Vict  0.  98,  8.  20. 

It  is  forgery  to  make  a  deed /ravdujen  fly  xcith 
a /(the  datf,  when  the  date  is  a  material  jiaH  of 
the  deed,  althouyh  the  deed  is  in  fact  made  and 
ejtcuted  by  and  between  the  jtersons  by  and  be^ 
tween  whum  it  purports  to  be  made  and  executed. 

Case  stated  by  Hayes.  J. : — 

The  prisoners  were  indicted  at  the  last  Man- 
chester assizes  imder  24  &  25  Vict.  c.  98,  s.  20, 
for  forging  a  deed  witli  intent  to  defraud 
J.  Gardner. 

W.  Eitson  wafi  the  father  of  S.  Eitson.  He 
had  been  entitled  to  certain  land  which  had 
been  conveyed  to  him  in  fee,  and  he  had 
borrowed  of  the  prosecutor  J.  Gardner,  on 
the  security  of  this  land,  more  than  7S(V.,  for 


which  he  had  given  on  the  10th  of  Jamuiyp 
1868,  an  eauitable  mortgage  by  written  igte^" 
ment  and  deposit  of  title  deeds. 

On  the  5th  of  May,  1868,  W.  Bitaon  en- 
cuted  a  deed  of  assignment  under  the  Bttl^ 
ruptcy  Act,  1861,  conveying  all  his  real  inl 
personal  estate  to  a  trustee  for  the  benefits 
creditors;  and  on  the  7th  of  May,  1868,^ 
deed  between  the  trustee  and  W.  BitEon  an 
the  prosecutor,  reciting,  amongst  other  thinA 
the  deed  of  assignment  and  the  mortgage,  hmI 
that  the  money  due  on  the  mortgage  «M 
in  excess  of  the  value  of  the  land,  the  tmsliea 
and  W.  Eitson  conveyed  the  land  and  all  the 
estate,  claim,  dec,  of  the  trustee  and  W.  Bifc- 
son  therein,  to  the  prosecutor,  his  hens  nd 
assigns,  for  ever.    After  the  ezeontkni  of  tiiii 
conveyance  the  prosecutor  entered  intopo^ 
session  of  the  land.    Subsequently  8.  Bmoi 
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title  to  the  land,  aad  commenced  an 
trespass  against  the  prosecutor.  The 
or  then  saw  the  attorney  for  S.  Ritson. 
dnoed  the  deed  charged  as  a  forged 
id  the  prosecutor  commenced  this 
ion  against  W.  and  S.  Ritson. 
leed  was  dated  the  Tith  of  March. 
9  date  being  before  W.  Ritsou's  deed 
oment  and  the  conTeyance  to  the 
or,  and  purported  to  be  made  between 
m  of  the  one  part  and  S.  Ritson  of 
r  part.  It  recited  the  original  con- 
in  fee  to  W.  Ritson, and  that  W.Rit- 
agreed  with  S.  Ritson  for  a  lease  to 
lart  of  the  land  at  a  yearly  rent,  and 
fesaed  to  demise  to  S.  Ritson  a  large 
he  frontage  and  most  valuable  part  of 
oonveyed  to  the  prosecutor  as  men- 
bove,  for  the  term  of  999  years  from 
{  of  March  then  instant.  The  deed 
d  no  notice  of  any  title,  legal  or 
B,  of  the  prosecutor,  and  contained  the 
rvenants  between  a  lessor  and  lessee, 
zecuted  by  both  W.  and  8.  Ritson. 
use  then  stated  evidence  which  shewed 
deed  had  in  &ct  been  executed  after 
punent  to  W.  Ritson's  creditors  and 
)  conveyance  to  the  prosecutor,  and 
deed  had  been  fraudulently  antedated 
nd  S.  Ritson  for  the  purpose  of  over^ 
;  the  conveyance  to  uie  prosecutor, 
ounsel  for  the  prisoners  contended 
deed  could  not  be  a  forgery,  as  it  was 
:ecuted  by  the  parties  between  whom 
frted  to  be  made.  The  learned  judge 
jury  that  if  the  alleged  lease  was  exe- 
ler  the  conveyance  to  the  prosecutor, 
)dated  with  the  purpose  of  defrauding 
irould  be  a  forgery.  The  jury  found 
)  prisoners  guilty. 

[uestion  was,  whether  the  prisoners 
}p6rly  convicted  of  forgery  under  the 
tanoes. 

sase  was  argued  before  Kelly,  G.6., 
B.,  Blackburn,  Lush,  and  Brett,  JJ. 

for  the  prisoners.  The  deed  in  this 
B  not  forsed,  because  it  was  really 
tween  and  executed  by  W.  &  S.  Rit- 
persons  l^  whom  it  purported  to  be 
ly  and  between  whom  it  purported  to 
n  made.  The  date  of  tne  deed  was 
t  a  false  statement  in  a  deed  will  not 
be  deed  a  forgery.  If  this  deed  were 
3e  a  forgery,  wen  any  instrument  con- 
ft  ftlse  statement  xnade  fraudulently 
B  fovged. 

KBUBV,  J.  This  is  not  merely  a  deed 
Dg  a  fidse  statement,  but  it  is  a  false 

ia  no  modem  case  to  shew  that  a 
e  this  is  a  forgery.    To  constitute  a 

there  must  be  either,  first,  a  false 
%  aeoQiidly,  an  alteration  of  another's 
,  tiuxdljf  an  alteration  of  one's  own 
nwie  is  no  modem  authority  to  in- 
Bf  other  kind  of  forgery.    Salway  v. 


Wale  (Moore,  665)  appears  an  authority 
against  the  prisoners,  but  that  was  a  decision 
upon  6  Eh'z.  c.  14,  which  is  not  worded  in 
the  same  way  as  24  <&  25  Vict.  c.  98,  s.  20. 
The  definitions  of  the  text-writers,  which 
may  seem  to  include  a  case  like  the  present, 
are  not  in  themselves  authorities.  The  deci- 
sions on  which  the  definitions  purport  to  be 
based,  and  not  the  definitions  themselves,  are 
the  authorities  which  must  be  looked  at. 

Addison,  for  the  prosecution.  The  deed  in 
this  case  is  a  forgery  because  it  is  a  false  deed 
fraudulently  made.  Although  there  is  no 
recent  case  where  similar  facts  have  been  held 
to  constitue  a  forgery,  yet  such  a  state  of 
facts  comes  within  the  definitions  of  forgery 
given  by  the  text  books :  Russell,  vol.  ii.  p.  y09, 
4th  ed. ;  Hawkins,  P.  C.  bk.  i.  cap.  20,  p.  263, 
8th  ed. ;  3  Inst.  169 ;  Bacon's  Abr.,  tit. 
Forgery,  A. ;  Comyns  Dig.,  tit.  Forgery,  A.  I. 
tkilvxiy  V.  Wale  (Moore,  656)  is  also  an  autho- 
rity for  the  conviction.  The  essence  of 
forgery  is  the  false  making  of  an  instrument ; 
Rex^  V.  Parkes  (2  Leach,  at  p.  786). 

Kbllt,  C.B.  During  the  argument  I  cer- 
tainly entertaiQed  doubts  on  this  question, 
because  most,  or  indeed  all,  the  authorities 
cited  are  comparatively  ancient.  They  are 
all  before  the  statute  (24  &  25  Vict.  c.  98,  s.  20), 
on  which  this  indictment  is  framed,  and  before 
11  Geo  4  &  1  Wm.  4,  c.  66,  the  statute  which 
was  in  force  when  most  of  the  modem  text- 
books on  criminal  law  were  written.  When, 
however,  we  look  to  all  these  authorities  and 
to  the  text-writers  of  the  highest  reputation, 
such  as  Comyns  (Dig.,  tit.  Forgery,  A.  I.), 
Bacon  (Abr.,  tit.  Forgery,  A.),  and  Coke 
(3  Inst.  169),  we  find  there  is  no  conflict  of 
authority.  Sir  M.  Foster  (Foster's  Crown 
Cases,  116),  Russell  on  Crimes  (vol.  ii.  p.  709, 
4th  ed.),  and  other  writers,  also  agree.  The 
definition  of  forgery  is  not,  as  has  been 
suggested  in  argument,  that  every  instmment 
containing  false  statements  fraudulently  made 
is  a  forgery ;  but,  adopting  the  correction  of 
my  Brother  Blackbum,  that  every  instrument 
which  fraudulently  purpcMrts  to  be  that  which 
it  is  not  is  a  forgery,  whether  the  &lsene»i  of 
the  instrument  consists  in  the  fetct  that  it  is 
made  in  a  fiftlse  name,  or  that  the  pretended 
date,  when  that  is  a  material  portion  of  the 
deed,  is  not  the  date  at  which  the  deed  was 
in  fact  executed.  I  adopt  this  definition.  It 
is  impossible  to  distingigsh  this  case  in  prin- 
ciple &om  those  in  which  deeds  made  in  a 
false  name  are  held  to  be  forgeries. 

There  is  no  definition  of  forgery  in  24  &  25 
Vict.  c.  98,  but  the  offence  has  been  defined 
by  very  learned  authors,  and  we  think  this 
case  fftlls  within  their  definitions.  Under 
these  circumstances  the  conviction  must  be 
affirmed. 

Mabtdt,  B.  I  am  of  the  same  opinion. 
Mr.  Torr  was  no  doubt  right  in  saying  that 
this  is  not  a  familial  ease.   'SYaX./ 
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need  not  affect  the  xnrindple  to  be  applied  in 
deciding  it.  All  the  antnorities  are  to  the 
same  effect  What  is  laid  down  on  the  sub- 
ject by  Comyns  (Dig.,  tit  Forgery,  A  I.), 
Rnssell  on  Crimes  (vol.  ii.  p.  709,  4th  ed.). 
Sir  M.  Foster  (Foster's  Crown  Cases,  116), 
and  in  Tomlin's  Law  Dictionary  (Forgery),  is 
good  sense.  All  the  authorities,  both  the 
ancient  and  modem,  agree.  There  is  no 
reason  why  the  principle  of  these  authorities 
should  not  apply  to  the  present  case,  except 
that  the  fiocts  nero  are  somewhat  xmusuaL 

Blaokbubn,  J.    I  am  of  the  same  opinion. 
By  24  &  25  Vict  c.  98,  s.  20,  it  is  felony  to 
"forgo"  any  deed  with  intent  to  defi^ud. 
The  material  word  in  this  section  is  **  forga** 
There  is  no  definition  of  "forge"  in  the 
statute,  and  we  must  therefore  inquire  what 
is  the  meaning  of  the  word.    The  definition 
in  Comyns  (Dig.,  tit.  Forgery,  A.  I.)  is  "  forgery 
is  where  a  man  fraudulently  writes  or  pub- 
lishes a  false  deed  or  writing  to  the  prejudice 
of  the  right  of  another  "—not  making  an  in- 
strument containing   that  which   is   false, 
which,  I  agree  with  Mr.  Torr,  would  not  be 
forgery,  but  making  an  instrument  which 
purports  to  be  that  which  it  is  not    Bacon's 
Abr.  (tit.    Forgery,  A.),  which,  it  is  well 
known,  was  oompiieid  from  the  MS.  of  Chief 
Baron  Gilbert,  explains  forgery  thus:  "The 
notion  of  forgery  doth  not  so  much  consist  in 
the  counterfeiting  of  a  man's  hand  and  seal 
.  .  .  but  in  the  endeayounng  to  give  an  ap- 
pearance of  truth  to  a  mere  deceit  and  falsity, 
and  either  to  impose  that  upon  the  world  as 
the  solemn  act  of  another  which  he  is  in  no 
way  priyy  to,  or  at  least  to  make  a  man's  own 
act  apx)ear  to  have  been  done  at  a  time  when 
it  was  not  done,  and  by  force  of  such  a  fiedsity 
to  give  it  an  operation  which  in  truth  and 
justice  it  ought  not  to  have."    The  material 
words,  as  applicable  to  the  facts  of  the  present 
case,  are,  "  to  make  a  man's  own  act  appear 
to  have  been  done  at  a  time  when  it  was  not 
done."    When  an  instrument  professes  to  be 
executed  at  a  date  different  from  that  at  which 
it  really  was  executed,  and  the  false  date  is 
material  to  the  operation  of  the  deed,  if  the 
false  date  is  inserted  knowingly  and  with  a 
fraudulent  intent,  it  is  a  forgery  at  common 
law. 

Ordinarily  the  date  of  a  deed  is  not  material, 
but  it  is  here  shewn  by  extrinsic  eyidenoe  that 
the  date  of  the  deed  was  material.    Unless 


the  deed  had  been  executed  before  tl 
May,  it  could  not  have  conyeyed  ai 
in  the  land  in  question.  The  date  w 
essence  of  the  deed,  and  as  a  false 
inserted  with  a  fraudulent  intent,  1 
was  a  &lse  deed,  within  the  de£oL 
Bacon's  Abridgement  This  is  a  f 
authority. 

If,  however,  there  were  no  autl 
think  that  the  principle  I  have  men 
right  and  expedient  Besides  this,  1 
Coke  (3  Inst.  169),  speaking  of  forgci 
the  statute  of  Elizabeth  (5  £liz.  c.  h 
that  the  principle  of  forgery  does  ai 
case  like  this,  and  that  to  make  a  a 
porting  to  bear  a  &lse  date  may  bo 
To  the  same  effect  is  Sir  M.  Foster  ii 
Case  (Foster's  Crown  Cases,  116),  \ 
the  judges  in  consultation  assum^  tl 
dating  a  deed  might  be  a  forgery. 

All  the  text-books  agree,  and  th€ 
single  authority  against  the  definitio 
stated.  Mr.  Torr,  however,  says  tha 
finition  is  old.  I  think  that  this  gi 
the  greater  weight 

Lush,  J.  I  also  think  that  the  oc 
should  be  affirmed.  If  the  parties  to  1 
had  inserted  the  true  date  in  the  first 
and  had  subsequently  altered  it,  th< 
question  that  it  would  have  been  a 
The  offence  would  then  have  fallen  w 
letter  of  24  &  25  Vict  c.  98,  s.  20,  wh 
"  Whoever  with  intent  to  defraud  sh 
or  alter  .  .  .  any  deed,"  &c.,  shall  l 
of  felony.  It  would  be  absurd  to  h 
an  alteration  might  constitute  a  for^ 
that  an  original  false  making  would  i 
could  not  yield  to  such  a  aistinctio 
we  were  obliged.  I  am  satisfied  that 
in  s.  20  of  24  &  25  Vict.  c.  98,  should 
derstood  in  the  sense  in  which  that 
used  in  the  authorities,  new  and 
the  subject  To  make  a  deed  appei 
that  which  it  is  not,  if  done  with  a  fra 
intent  to  deceive,  is  a  forgery,  whel 
falsehood  consist  in  the  name  or  in  a: 
matter. 

Bbbtt,  J.,  ooncurred. 

Conviction  ajf 

Attorney  for  prisoner:  J,  Peara 
Stringer,  Manchester. 
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k  Auction— "  Taking  "—Payment 
mado  under  Fear. 

auctioneer  at  a  mock  auction.   He 

some  cloth /or  26s.  to  J?.,  who  had 

,  as  A,  knew,     B,  refu&ed  to  take 

0  pay  for  it ;  A,  re/used  to  allow 
ike  room  unless  she  paid,  Ulti- 
aid  the  26s.  to  A,,  and  took  the 
id  the  26«.  heatuse  she  was  afraid, 
dfofy  afid  convicted  of,  feloniously 
265.:— 

the  conviction  vxis  rigfit,  because  if 

to  B,  made  the  taking  a  robbery, 

eluded  in  that  crime  ;  if  the  force 

cient  to  constitute  a  rohheiy,  the 

money  nevertheless  amounted  to 

paid  the  money  to  A,  against  her 

use  she  was  afraid, 

ierr,  thaty  under  the  circumstance's, 

tssary  tliat  the  jury  should  he  asked 

id  the  money  against  her  will,  as 

•nee  stated  in  the  case  it  loas  dear 

'd  have  been  no  doubt  in  the  minds 

it  the  money  was  so  jxiid. 

i  by  the  Assistant  Barrister  to 

of  Liverpool : — 

art  of  quarter  sessions  for  the 
iverpool,  on  the  30th  of  August, 
rath  was  tried  upon  an  indict- 

charged  him  with  feloniously 
the  money  of  Peter  Powell. 
red  that  on  the  26th  of  August, 
3well,  the  wife  of  the  prosecutor, 
,  passed  a  sale  room,  and  upon 

1  to  enter,  did  so.  There  were 
zen  persons  in  the  sale  room,  and 

wafi  acting  as  auctioneer,  and 
sloths  and  other  articles.  After 
ths  had  been  sold  and  purchased 
tn  who  were  present,  a  piece  of 
i  up  for  sale  by  auction,  the  pri- 
as  auctioneer.  A  man  bid  255. 
another  man  standing  between 
and  the  door  said  to  the  prisoner 

bid  265.  for  it,  upon  which  the 
;ked  it  down  to  her.  The  witness 
said :  '*  I  had  not  bid  for  it,  nor 
a.  I  told  the  prisoner  I  had  not 
I  I  did.  I  said  I  did  not,  and 
f  for  it :  I  said  this  several  times. 

out.  The  prisoner  said  I  liad 
id  must  pay  before  I  would  be 
o  oni  I  was  then  prevented 
Uie  man  who  had  said  I  had  bid 
kxxi  between  me  and  the  door, 
osi  pay  for  ii    I  wanted  to  go 


out  and  the  man  prevented  me.  I  then  paid 
26".  to  the  prisoner :  I  paid  the  money  because 
I  was  afraid.  The  piece  of  cloth  was  then 
given  to  me,  and  I  took  it  away."  In  about 
an  hour  after  she  returned  ana  saw  the  pri- 
soner, and  told  him  she  could  not  keep  the 
cloth,  as  she  had  not  bid  for  it.  He  told  her 
he  could  not  give  the  money  back,  but  if  she 
came  the  following  week  he  would  exchange 
it.  The  next  day  the  place  was  closed  when 
Peter  Powell  and  liis  wife  went  to  call  there 
about  the  cloth,  but  close  by  in  the  street  the 
prisoner  and  the  man  who  said  she  had  bid, 
and  another  man,  by  whom  Jane  Powell  had 
been  invited  on  the  first  occasion  into  the  sale 
room,  were  seen  together.  They  inmiediately 
separated,  and  went  different  ways.  Peter 
Powell  followed  the  prisoner,  and  said  to  him : 
"  I  believe  you  are  the  man  who  forced  my 
Avife  to  pay  for  a  piece  of  cloth  she  never  bid 
for  T  upon  which  he  replied,  "  I  told  her  to 
come  to  the  house  on  Monday."  The  prisoner 
was  given  into  custody.  When  charged  he 
said  to  the  policeman,  ''  She  cannot  lock  me 
up ;  she  paid  me  the  money." 

The  counsel  for  the  prisoner  objected  that 
the  facts  did  not  prove  a  larceny. 

The  jury  were  directed  that  if  the  prisoner 
had  the  intention  to  denrive  Jane  Powell  of 
her  money,  and  in  order  to  obtain  it  was 
guilty  of  a  trick  and  artifice,  by  fraudulently 
asserting  that  she  had  made  a  bid,  when  she 
had  not,  as  he  well  knew,  and  that  he  ob- 
tained the  money  by  such  means,  he  was 
guilty  of  the  offence  charged. 

The  jury  found  that  no  bid  had  been  made 
by  Jane  Powell,  which  the  prisoner  knew, 
and  that  he  obtained  the  money  from  her  by 
the  trick  and  artifice  mentioned  above.  A 
verdict  of  guilty  was  then  entered. 

The  questions  were,  first,  whether  the  facts 
proved  a  larceny ;  secondly,  whether  the  jury 
were  rightly  directed. 

The  ca,se  was  argued  before  Kelly,  C.B., 
Martin,  B.,  Blackburn,  Lush,  and  Brett,  JJ. 

Commins,  for  the  prisoner.  The  facts  stated 
in  this  case  cannot  amount  to  larceny,  and 
even  if  they  did,  the  jury  were  misdirected, 
and  have  not  found  facts  sufficient  to  sustain 
the  conviction. 

First,  Jane  Powell  gave  the  money  to  the 
prisoner.  It  was  not  taken  from  her ;  there 
was,  therefore,  no  larceny,  as  a  "  taking "  is 
the  essence  of  larceny :  Beg,  v.  Wilson.  (8  C.  &  P. 
111.)  There  was  no  such  force  as  to  consti- 
tute robbery:  Bex  v.  Wood  (2  Leach,  721). 
It  cannot  be  said  ih&t  \]bi&  moti^^  ^«i^  ^q:<i^(<^ 
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niider  fear  of  personal  yiolence.  If,  however, 
a  robbery  was  committed,  the  prisoner  ought 
to  have  been  indicted  for  that  crime  and  not 
for  larceny,  which  is  a  different  offence. 

Secondly,  even  supposing  that  the  facts 
stated  in  the  case  might  amount  to  larceny, 
yet  those  facts  have  not  been  found  by  the 
jury.  The  jury  were  not  asked  whether  the 
money  was  obtained  against  the  will  of  Jane 
Powell,  yet  this  is  a  necessary  ingredient  in 
the  crime  of  larceny.  The  facts  of  the  case 
shew  clearly  that  the  money  was  not  obtained 
by  a  trick,  because  Jane  Powell  was  not  de- 
ceived. The  money,  therefore,  was  given 
either  willingly  or  through  fear.  The  jury 
have  not  found  that  the  money  was  given 
through  fear,  and  therefore  it  cannot  be  as- 
sumed a^inst  the  prisoner  that  it  was  not 
given  willingly. 

McConnell,  for  the  prosecution.  The  pri- 
soner was  properly  convicted,  because  the 
facts  found  by  the  jury  amount  to  larceny. 

In  the  first  place  the  prisoner's  offence  was 
robbery;  there  was  suflQcient  force  used  to 
constitute  robbery.  The  prisoner  is  therefore 
guilty  of  larceny,  which  is  included  in  rob- 
bery, and  he  can  be  properly  convicted  on  an 
indictment  for  larceny.  Even  if  there  was 
not  force  enough  to  constitute  a  robbery,  still 
there  was  enough  to  make  the  taking  larceny. 
If  a  person  is  induced  by  fear  to  give  money 
against  his  will,  this  makes  the  tasing  of  the 
money  larceny,  even  although  there  is  not 
Bufiicient  force  to  make  the  crime  robbery. 
Obtaining  money  against  a  person's  will  is  a 
sufficient  "taking"  within  the  definition  of 
larceny. 

Not  only  was  the  money  obtained  against 
the  will  of  Jane  Powell,  but  it  was  also  ob- 
tained, as  the  jury  have  found,  by  a  trick ;  a 
taking  by  a  trick  may  be  larceny:  Beg,  v. 
Morgan  (Dears.  C.  C.  395).  The  money  here 
was  obtained  by  fraud  and  force.  Obtaining 
money  in  either  of  these  ways  may  amount  to 
larceny;  much  more  so  must  it  be  larceny 
when  both  fraud  and  force  are  employed. 

There  was  no  misdirection.  The  intent 
with  which  an  act  is  done  must  be  left  to  the 
jury,  and  this  was  done  here,  and  the  jury 
have  found  that  the  money  was  obtained  by 
a  trick,  and  that  the  prisoner  knew  that  no 
bid  had  been  made.  It  was  not  necessary  to 
ask  the  jury  formally  whether  Jane  Powell 
gave  her  money  willingly.  There  was  and 
could  have  been  no  doubt  at  the  trial  on  this 
point  The  jury  must  have  thought  that  the 
monev  was  given  unwillingly.  The  facts 
stated  in  the  case  shew  clearly  that  the 
money  was  not  obtained  from  Jane  Powell  of 
her  own  free  will. 

Eellt,  C.B.  I  think  the  conviction  ought 
to  be  affirmed.  The  prisoner  acted  as,  and 
professed  to  be,  an  auctioneer.  There  was  a 
bid  for  the  piece  of  cloth,  and  it  was  locked 
down,  or  at  least  the  prisoner  pretended  to 
knock  it  down,  to  Jane  Powell.    An  alterca- 


tion then  arose.  Jane  Powell  said 
was  not  knocked  down  to  her,  and 
had  not  bid  for  it.  The  prisoner  1 
this  was  so,  but  pretended  that  she 
a  bid  for  the  cloth.  He  went  up  t 
intimidated  her,  for  she  says  in  hei 
that  she  was  afraid  of  him.  She  was 
she  should  not  leave  the  room,  i 
paid  for  the  cloth.  In  consequence 
thus  frightened  by  the  prisoner,  i 
threat  that  she  should  not  leave  the 
paid  the  money.  The  meaning  of  t 
of  the  jury  must  be  taken  to  be,  th 
not  pay  the  money  voluntarily.  SI 
duoed  to  do  so  by  a  subterfuge,  ai 
a  threat  of  what  might  have  amoun 
sonal  violence.  Under  these  circ 
she  parted  with  the  money  agains 
The  question  is,  whether  on  these 
prisoner  was  properly  convicted  of 

There  are  several  definitions  o 
Bracton  (Lib.  3,  c.  32)  defines  it  thi 
tum  est  contractatio  rei  aliensB  fr 
cum  animo  furandi  invito  illo  cuj 
fuerit"  In  modem  times  Mr.  Ea 
P.  C.  553)  has  defined  larceny  tc 
wrongful  or  fraudulent  taking  anc 
away  by  any  person  of  the  mere 
goods  of  another  with  a  felonious 
convert  them  to  his  (the  taker's) 
and  make  them  his  own  property  w 
consent  of  the  owner."  The  latter 
has  been  adopted  by  Parke,  B.  (/?.  v. 
1  Den.  0.  C.  at  p.  375),  and  other 
high  authority.  The  Criminal  La^ 
sioners  thus  define  larceny:  "Th 
wrongfully  obtaining  possession  of  j 
able  thing  which  is  ihe  property  of  8 
person,  and  of  some  value,  with  the  1 
intent  entirely  to  deprive  him  of  si 
and  have  or  deal  with  it  as  the  p 
some  person  other  than  the  owner. 
Com.  1845-9,  3rd  rep.)  This  case 
actly  within  this  definition,  as  the  i 
taken  against  the  will  of  the  owr 
Powell  did  not  part  with  it  voluni 
the  possession  was  obtained  by  i 
force.  Both  these  causes  oi)erate 
mind.  The  crime  of  obtaining  mon* 
pretences  differs  from  larceny.  It 
tuted  by  the  pretence  that  some 
taken  place  which,  in  fact,  has  ] 
place.  The  present  is  a  different  a 
Fowell  was  not  deceived.  She  wj 
dated,  and  by  the  operation  of  botl 
midation  and  the  surprise  at  the 
was  induced  to  give  up  her  mon( 
her  will. 

It  is  not  necessary  to  considei 
there  was  sufficient  force  used  to  co 
robbery.  If  there  was  such  force 
prisoner  was  properly  convicted  o 
which  is  included  in  the  crime  oi 
All  the  elements  of  larceny  woulc 
present. 

It  has  been  also  argued  that  the 
to  the  jury  was  wrong.    It  might 
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en  better  if  the  question  had  been  put 
to  the  jury  whether  the  money  was 
L  by  the  threat  of  personal  violence. 
Id  not,  however,  say  that  the  jury  were 
trly  directed  in  being  asked  whether 
ley  was  obtained  by  a  trick  or  artifice. 
i,  under  the  circumstances,  have  been 
ous  to  have  asked  the  jury  whether 
ecntriz  parted  with  her  money  against 


nx,  B.  The  indictment  in  this  case 
larceny.  If  a  robbery  was,  in  feet, 
ed,  that  does  not  prevent  a  convic- 
larceny.  There  is  no  reason  why  the 
which  is  the  greater  offence,  may  not 
d,  and  the  larceny,  the  lesser  offence, 
;ed  and  proved. 

nsuBN,  J.  I  am  of  the  same  opinion, 
itute  a  larceny  there  must  be  an  ani- 
andi,  i.c.,  a  felonious  intent  to  take 
erty  of  another  against  his  will.  The 
)f  the  offence  is  knowingly  to  take  the 

another  against  his  will.  The  goods 
3btained  in  various  ways.  If  by  force, 
robbery  is  committed.  This  would 
larceny,  but  force  is  not  a  necessary 
nt  in  larceny.  It  is  sufficient  to  con- 
i  larceny  if  the  goods  are  obtained 
ihe  will  of  the  owner.  It  would  be  a 
to  the  law  if  goods  could  be  obtained 
tening  the  owner,  and  yet  that  this 
not  constitute  a  taking  within  the 
;  of  the  definitions  of  larceny.    The 

ingredient  is  that  the  goods  should 
ined  against  the  will  of  the  owner. 
ar  ingredients  of  larceny  undoubtedly 
ticre,  as  appears  from  the  evidence  in 

* 

is  ample  evidence  that  the  money 
uned  against  the  will  of  Jane  Powell. 
had  been  any  doubt  upon  the  point 
should  have  been  asked  the  question ; 
clear  that  Jane  Powell  did  not  part 
'  money  of  her  own  free  will.  This  is, 
,  stated  in  the  case.  There  was  evi- 
lat  the  money  was  obtained  by  the 
with  a  felonious  intent  and  against 
of  Jane  PowelL    The  jury  have,  in 


effect,  found  these  facts  against  the  prisoner, 
and  these  facts  constitute  larceny.  Even  if  a 
robbery  had,  in  fact,  been  committed,  that 
does  not  preserve  the  prisoner  from  the  lia- 
bility to  be  convicted  of  larceny.  A  robbery 
includes  a  larceny.  There  may  be  some 
doubt  whether  a  robbery  was  committed  in 
this  case ;  but  it  is  not  necessary  to  consider 
that  question. 

Lush,  J.  I  had  some  doubt  during  the 
argument  whether  there  had  been  any  suffi- 
cient taking ;  but  I  now  think  that  there  was 
a  sufficient  taking  to  constitute  larceny,  as 
the  money  was  specifically  demanded  by  the 
prisoner,  and  was  exacted  by  him  from  Jane 
Powell  under  coercion,  and  whilst  she  was 
prevented  from  leaving  the  room. 

Brett,  J.  The  question  is,  whether  there 
was  a  sufficient  taking  of  the  money.  If  the 
matter  rested  on  the  trick  alone  that  might 
]ye  insufficient,  as  it  is  rather  evidence  of  the 
prisoner's  motives  than  the  means  by  which 
he  obtained  the  money.  I  had  some  doubt 
also  whether  the  fear  of  a  temporary  impri- 
sonment, not  accompanied  by  any  personal 
violence,  rendered  the  taking  in  this  case  a 
robbery.  Upon  consideration,  however,  I 
think  that  as  the  threat  was  capable  of  being 
executed,  and  Jane  Powell  really  parted  with 
her  money  against  her  will,  that  is  sufficient 
to  constitute  a  larceny.  There  was  evidence 
of  such  a  taking,  and  the  jury  have  found,  in 
effect,  that  the  money  was  obtained  under  a 
fear  sufficient  to  make  the  giving  of  it  an  un- 
willing act.  Consequently  the  taking  was 
against  the  will  of  Jane  Powell,  and  was 
therefore  a  larceny. 

It  is  doubtful  whether  the  direction  woTiId 
have  been  sufficient  if  there  had  been  any 
doubt  as  to  whether  Jane  Powell  parted 
willingly  with  her  money.  The  evidence 
shews  however  that  there  was  no  doubt  on 
this  point. 

Conviction  affirmed. 

Attorneys  for  prosecution :  Wright  ifc  Venn, 
Attorney   for   prisoner :    F.   J.   Wilcocka, 
Liverpool, 
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Practice — ^Proof  of  Preyions  Conviction — Offences 
relating  to  the  Coin — Misdemeanour-^Felony 
-24  k  25  Vict.  c.  99,  as.  12.  37. 

By  K,  10  of  24  <k  25  Vict,  c,  99,  uttering  coun' 
ter/eit  coin,  knowing  it  to  be  counterfeit,  is  a 
misdemeanour.  By  s,  11,  the  possession  of  coun- 
terfeit coin,  knowing  it  to  he  counterfeit,  and 
with  intent  to  utter  the  same,  is  a  misdemeanour. 
By  s,  12,  whosoever  having  been  convicted  of 
(amongst  others)  any  offence  in  the  three  pre- 
ceding sections  mentioned^  shall  afterwards  com- 
mit any  of  the  offences  mentioned  in  those 
sections,  shall  be  guilty  qffflony,  and  liable  to 
punishment  as  therein  specified.  By  s,  37, 
where  any  person  shall  have  been  convicted  of 
any  offence  against  any  Act  relating  to  the  coin, 
ami  shall  afterwards  he  indicted  for  any  offence 
against  this  Act,  it  shall  be  sufficient,  in  any 
such  indictmetit,  after  charging  such  subsequent 
offence^  to  state  and  to  prove  at  the  trial  the  jtre- 
vious  conviction  in  the  manner  therein  specified, 
and  upon  any  such  irulictment  the  prisoner  shall 
in  the  first  instance  he  arraigned  upon  and  tried 
for  the  subsequent  offence  only ;  and  if  he  is 
found  guilty  the  previous  conviction  may  then 
be  inquired  into,  hut  not  before. 

A,  was  indicted  under  s,  12  for  feloniously 
having  in  his  possession  counterftit  coin,  after 
a  previous  conviction  for  uttering  counterfeit 
coin  : — 

BBldf—overrvling  Reg.  v.  Goodwin  (10  Co.r,  i 
C,  C,  534), — that  s,  37  applies  to  a  trial  on  an   ' 
indictment  under  s,  12,  and  that  therefore  the 
previous  conviction  could  not  he  proved  until 
the  Jury  had  found  A,  guilty  of  the  subsequent 
offence. 

Cask  stated  by  W.  Forsyth,  Q.C.,  conmiis- 
Bionor : — 

At  the  last  Leeds  summer  assizes  William 
Martin  was  tried  on  the  charge  of  being  felo- 
niously in  possession  of  counterfeit  coin,  he 
having  been  before  conyicted  of  uttering 
counterfeit  coin. 

At  the  outset  of  the  case  the  counsel  for  the 
prosecution  proposed  to  give  in  evidence  a 
certificate  to  prove  the  previous  conviction  of 
the  prisoner.  The  counsel  for  the  prisoner 
objected,  and  the  commissioner,  having  regard 
to  s.  37  of  24  &  25  Vict.  c.  99,  refused  to  re- 
ceive the  evidence  at  that  stage  of  the  case. 
Evidence  was  then  given  to  shew  that  the 
prisoner  was  guilty  of  the  subsequent  offence 
charged,  but  the  commissioner  refused  to 
allow  evidence  to  be  given  of  the  previous 
conviction  tintil  the  jury  should  give  their 
verdict  upon  the  subsequent  charge.  At  the 
close  of  the  case  for  the  prosecution,  the 
counsel  for  the  prisoner  contended  that  there 
was  no  case  of  felony  to  go  to  the  jury,  for 
that  the  offence  of  being  in  possession  of  coun- 


terfeit coin  was,  by  &  12  of  24  &  25  Vici 
made  felony  only  when  there  had  be^ 
vious  conviction  of  an  offence  relating 
coin,  and  no  such  previous  convictio 
been  proved. 

The  case  was  then  left  to  the  jury  up 
question  whether  the  prisoner  was  gn 
not  of  the  subsequent  offence.  Tin 
foxmd  a  verdict  of  guilty.  The  prison 
then  asked  whether  he  had  been  pre' 
convicted  as  charged  in  the  indictmei 
he  admitted  that  he  had  been  so  con 
The  commissioner  deferred  passing  sei 
and  the  prisoner  remained  in  custody. 

The  question  was,  whether  the  cc 
sioner  was  right  in  rejecting  the  cer 
when  it  was  tendered  in  evidence,  and  i 
mitting  to  the  jury  the  question  whetl 
prisoner  was  guilty  of  the  subsequent  i 
before  the  previous  conviction  had  been] 
against  him.  (1)  

(1)  24  &  25  Vict.  c.  99. 8.  10,  enacts  that, 
soever  shall  ntter  cx)unterfeit  coin,  knowir 
be  counterfeit,  shall  be  guilty  of  a  mit> 
nour." 

s.  11  enacts  that,  "  whosoever  shall  haT< 
(possession  counterfeit  coin,  knowing  it  to  b 
terfoit,  and  with  intent  to  utter  the  same,  s 
guilty  of  a  misdemeanour." 

s,  12  : — "  Whofeoivcr,  after  having  bee 
victed  of  (amon;>st  others)  any  such  offenc 
any  of  tho  last  tbree  preceding  sections  nun 
sball  afterwards  commit  any  of  the  offences 
of  the  baid  sections  mentioned,  shall  be  gi 
fi'Iony,  and  liable  to  the  punishment  there 
vided." 

s  37 : — '*  Where  any  person  shall  hav« 
convicted  of  any  offence  again»t  this  Act, 
former  Act  relating  to  the  coin,  and  shall 
wards  be  indicted  for  any  offence  against  tli 
committed  subsequent  to  such  conviction,  i 
be  sufficient,  in  any  such  indictment,  after 
ing  such  subsequent  offence,"  to  state  v 
indictment,  and  to  prove  at  the  trial  in  th 
ncr  therein  ^gpecified,  such  previous  con 
*^and  the  proceedings  upon  any  indictmi 
committing  any  offence,  after  a  previous  cor 
or  convictions,  shall  be  as  follows :  that  is 
the  offender  shkll,  in  the  first  instance,  be  an 
upon  so  much  only  of  tho  indictment  as  < 
the  subsequent  offence ;  and  if  ho  plead  not 
or  if  the  Court  order  a  pka  of  not  guilt 
entered  on  his  behalf,  the  jury  shall  be  cl 
in  the  first  instance,  to  inquire  ooncemin 
subsequent  offence  only,  and  if  they  fir 
guilty,  or  if,  on  arraignment,  he  plead  gu 
shall  then,  and  not  before,  be  asked  whel 
had  been  previously  convicted,  as  alleged 
indictment,  and  if  he  answer  that  he  had ' 
previouhly  convicted,  the  Court  may  pro 
sentence  him  accordingly ;  but  if  he  deny 
had  been  so  previously  convicted,  . . .  tl 
shall  then  be  charged  to  inquire  ooncemii 
previous  conviction,  and  in  such  case  it  sli 
be  necessary  to  swear  the  jury  again. ..." 


THE  LAW  BEPORTS.— SESSIONS  CASES,  1870. 


151 


Tbm  QnsxK  r.  Mabtik. 


was  argaed  before  Kelly,  C.B., 
Blackburn,  Lush,  and  Brett,  J  J. 

el  appeared  for  the  prisoner. 

T  the  prosecution.  The  question 
the  procedure  prescribed  by  s.  37 
Vict  c  99,  applies  to  indictments 
of  the  same  statute,  which  makes 
in  itself  a  mere  misdemeanour,  a 
>mmitted  after  a  previous  convic- 
"6  has  been  some  doubt  as  to  the 
these  cases,  but  it  has  been  ruled 

does  not  apply  to  indictments 
!  by  Willes,  J.,  in  i?w.  V.  FToA;,  at 
ik  winter  assizes,  1861  (1),  and  by 
ihe  Leeds  spring  assizes,  1867.  (2) 
;  of  Lush,  J.,  was  approved  and 

Mellor,  J.,  in  liog,  v.  Goodwin.  (3) 


sported. 

irchbold,  Cr.  PI.  p.  700.  6th  ed. 

c,  C.  C.  534.    This  case  was  cited  in 

i,  bat  no  reference  was  given.    Farhet 

le  had  not  been  able  to  find  any  re- 


tee. 


In  these  cases  the  previous  'conviction  was 
proved  before  the  subsequent  offence  was  left 
to  the  jury.  This,  however,  seems  to  be  con- 
trary to  the  express  words  of  s.  37. 

EsLLT,  C.B.  The  conviction  must  be 
affirmed,  as  the  procedure  adopted  was  right. 
Section  37  applies  to  and  expressly  provides 
for  such  a  case  as  this. 

Blaokbubn,  J.  I  have  always  acted  on 
the  principle  that  the  jury  should  first  be 
asked  as  to  the  subsequent  ofifence,  and  after- 
wards as  to  the  prior  conviction. 

Lush,  J.  My  attention  was  not  drawn  to 
8.  37  when  I  ruled  as  I  am  reported  to  have 
done  at  Leeds. 

Mabtin,  B.,  and  Bbstt,  J.,  concurred. 

Conviction  affirmed. 

Attorney  for  prosecution :  The  Solicitor  to 
the  Treasury, 


Tov.  20, 1869.    Thb  Quskn  v.  William  K  Hodokiss.    [1  C.  C.  R.  212.] 


Bdavit  under  Bills  of  Sale  Act  (17  &  18 
36}— False  Oath — Misdemeanour  at 
a  Law — Practice. 

vdicted  for  perjury  in  an  affidavit 
•  Vie  Bills  of  Sale  Act  for  the  pur- 
ng  a  bill  of  sale  filed.  The  indict- 
I  the  ordinary  form.     The  affidavit 

before  a  commissioner  for  taking 
I  the  Court  of  Queen^s  Bench,  A, 
juHty : — 

at  A,*s  offence  did  not  constitute 
U  thai  nevertheless  the  conviction 
ffirmed,  because  A.  was  guilty  of 
!se  oath,  which  offence  was  sufficiently 

the  indictment,  and  was,  under  the 
»0,  a  common  law  misdemeanour,  to 
yenifor  which  he  might  be  senieneed, 

ted  by  Pigott,  B.  :— 
oner  was  tried  at  the  last  summer 
the  county  of  Worcester,  upon  an 
in  the  ordinary  form  for  wilful 
A  perjury  in  an  affidavit  sworn  by 
a  commissioner  for  taking  affida- 
3  Court  of  Queen's  Bench.  The 
B8  sworn  before  the  commissioner 
dge,  and  was  made  for  the  purpose 
\W1  of  sale  filed.  It  was  material 
ivit  tostate  the  date  when  the  bill  of 


sale  was  made,  which  the  prisoner  swore  was 
on  the  18th  of  December,  18G8,  whereas  it  was, 
in  fact,  made  on  the  4th  of  January,  1869. 

Tlie  counsel  for  the  ])ri8oner  objected  that 
such  an  affidavit  could  not  be  the  subject  of 
an  indictment  for  perjury,  not  Ixjing,  as  he 
contended,  sworn  in  a  judicial  proceeding. 
The  objectaon  was  overruled  and  tlie  case  left 
to  the  jury,  who  found  the  prisoner  guilty. 
The  prisoner  was  admitted  to  bail. 

The  question  was  whether  the  prisoner  was 
properly  convicted. 

ThQ  Bills  of  Sale  Acts  are  the  17  &  18  Vict 
c.  35,  and  29  &  30  Vict.  c.  96. 

No  counsel  appeared. 

Eellt,  C.B.  In  this  case  the  prisoner  was 
indicted  for  perjury  in  making  a  false  affi- 
davit under  the  Bills  of  Sale  Act.  It  is  clear 
that  the  making  of  such  false  affidavit  is  not 
strictly  perjury.  The  prisoner,  therefore,  is 
not  liable  to  any  sentence  that  can  only  be 
pronounced  against  those  guilty  of  perjury. 
It  is  also  clear,  however,  that  the  takmg  of  a 
false  oath  in  a  case  like  this,  where  an  affi- 
davit is  required  for  the  purposes  of  a  statute, 
is  a  misdemeanour  at  common  law,  and  renders 
the  guilty  person  liable  to  punishment  for  a 
common  law  misdemeanour. 

It  is  true  that  the  indictment,  after  stating 
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the  facts  on  which  tho  charge  is  made,  pro- 
ceeds in  conclnsion  that  "  the  naid  W.  Hodg- 
kiss  did  wilfully  and  corruptly  commit  wilful 
and  corrupt  perjury."  This  conclusion  may, 
however,  be  rejected  as  surplusage.  If  this  is 
done,  the  indictment  sufficiently  states  a  mis- 
demeanour in  taking  a  false  oath,  and  the 
])risoner  is  liable  to,  and  on  this  oouTiction 
may  be  sentenced  to,  the  punishment  that  is 
imposed  by  common  law  for  this  common  law 
misdemeanour.  I  think,  therefore,  the  con- 
viction should  be  affirmed. 

Mabtin,  B.  In  Rex  v.  Fo»ttr  (  Russ.  &  By.  459) 
the  facts  wore  somewliat  similar  to  the  present 


case.  Tho  prisoner  was  oonyicted  on  an  indict- 
ment for  peijnry.  The  prisoner,  in  Ud,  had 
only  taken  a  false  oath,  and  the  judges  hdd 
that  no  punishment  could  be  inflicteo.  Tbm 
so  held,  however,  because  the  indictment  du 
not  sufficiently  state  the  offence  of  taking  i 
fiEklse  oath.  Here,  that  ofifenoe  ia  snfficientlj 
stated,  and  the  prisoner  is  therefore  liable  to 
the  punishment  for  that  miademeanoar. 

Btleb,  Blaokbubh,  and  LuAh,  JJ.,  eon- 

curred. 

Cofiviciion  aJfiirMd.{l) 

(1)  See  also  Beg,  v.  Chapman,  1  Den.  G.C.  4ttj 
18L.  J.  (M.C.)152. 


Jan,  22, 1870.    The  Quern  v,  Geoboe  Frenoh.    [1  C.  C.  R.  217.] 


Forgery — **  Acquittance  or  Receipt  for  Money  " — 
24  &  25  Vict.  0.  98,  8.  23. 

Section  23  0/  24  &  25  Vict,  c,  98,  enacts  that  \ 
**  whosoever  shall  forge  ,  .  .  any  acquittance  or  . 
receipt  for  money  ,  ,  ,  shall  be  guilty  of  felony.^  \ 

A,  was  secretary  of  a-  friendly  society  which  j 
had  branches  in  various  towns.    Any  member  < 
who  had  paid  all  his  dues,  on  going  from  one 
of  these  towns  to  another,  was  entitled  to  a  docu-  ! 
ment  called  a  "  clearance^  which  admitted  him  I 
to  membership  at  any  place  where  a  branch  ' 
of  the  society  existed.      The  qualifattions  for  I 
membership  were  the  payment  of  an  entrance  \ 
/ee,  a  time  of  probation,  and  cetiain  general  pay- 
ments  whidi  were  made  to  the  secretary,  whose 
duty  it  was  at  once  to  hand  them  over  to  the 
treasurer,    A  clearance  had  to  be  signed  by  the 
secretary  and  two  other  officers  of  the  society. 
Neither  of  these  two  officers  received  or  was  re- 
sponsible for  any  of  these  payments,  nor  were 
their  signatures  to  a  cleamnce  understood  as  im- 
porting  titat  any  money  had  been  received  by 
them,     C,  a  member  cf  the  socUiy,  was  entitled 
to  a  clearance,  having  paid  A,  all  his  dues,  but 
the  money  he  had  so  paid  had  not  been  accounted 
for  by  A,  to  the  treasurer.    A,  sent  C,  a  clearance 
to  which  he  had  forged  the  names  of  the  two 
officers  whose  signatures  besides  his  own  were 
necessary  for  the  validity  of  the  clearance.     The 
clearance  certified  that  the  bearer  C,  was  a  mem^ 
ber  of  the  branch  of  the  society  granting  it,  and 
had  paid  all  dues  and  demands,  and  it  then  au~ 
thorized  any  other  branch  to  receive  Cos  a  clear- 
ance member : — 

Held,  that  the  clearance  was  not  an  '*  acquit- 
tance  or  receipt  for  money  **  within  s,  23  of  2^  A 
25  Vict,  c.  98. 

Case  stated  by  Lush,  J.  :— 

Indictment  under  24  &  25  Vict,  a  98,  s.  28, 
for  forging  an  acquittance  or  receipt  for 
money. 


The  prisoner  was  secretanr  of  a  friendly 
society  called  the  Ancient  Order  of  ForoBtan^ 
which  had  branches  in  various  towna  A 
member  removing  from  one  place  to  anothar, 
who  bad  paid  all  dues,  was  entitled  to  ft 
document  m  the  form  hereafter  set  out,  called 
a  "  clearance,"  which  admitted  him  to  all  the 
privileges  of  membership  at  any  place  where 
a  branch  of  the  society  existed.  The  qualifi- 
cations for  membership  were  the  payment  of 
an  entrance  fee,  a  certain  time  of  probation, 
and  certain  general  payments  made  at  meet- 
ings of  the  society,  called  "  conrta"  At  these 
courts,  constituted  by  the  presence  of  the 
chief  ranger,  the  sub-chief  ranger,  Uie  tnt- 
surer,  the  secretary,  and  two  members  at  the 
least,  the  payments  were  made  to  ibe  secre- 
tary, and  by  him  handed  over  there  and  then 
to  the  treasurer.  Neither  the  chief  ranger 
nor  the  sub-chief  ranger  received  or  vse 
responsible  for  any  of  these  payments,  ntf 
were  their  signatures  to  a  clearance  unde^ 
stood  as  importing  that  any  money  had  been 
received  by  them,  or  either  of  them ;  but  ft 
clearance  without  their  Bignatnres  would  not 
have  been  accepted. 

Edward  Cragg,  a  member  of  the  sodetj, 
was  entitled  to  a  clearance ;  but  the  money  he 
had  paid  had  not  been  accounted  for  by  the 
prisoner  to  the  treasurer.  The  prisoner  sent 
to  Cragg  a  clearance,  of  which  me  following 
is  a  copy,  and  to  which  he  forged  the  namee 
of  the  chief  and  the  sub-chief  rangers  :— 

"Ancient  Order  of  Foresters*  Friendly 
Society.  Members*  clearance.  Authorized 
form  pursuant  to  Gtoeral  Law. 

"  SamL  Shawcross,  permt  sec. 

"  Court  Painters  No.  4076  of  the  Leeds  dis- 
trict, held  at  the  Harewood  Aims,  Haiewood 
street,  in  Leeds,  in  the  Comity  of  York. 
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«f 


**  I 


I  whom  it  may  oonoeom : 
t  are  to  certify  that  the  bearer  here- 
ir  Edward  Gra^  (1),  a  married  man, 
twenty-six  years,  by  trade  a  painter, 
tted  a  member  of  the  above  court  on 
iay  of  June,  1864,  and  has  paid  all 
demands  np  to  the  2^Hh  day  of 
I86a 

tierefore  hereby  authorize  any  court 
ler  to  accept  the  said  brother  as  a 
member,  subject  to  the  conditions 
I  in  the  general  laws  to  which,  so  for 
ooay  apply  to  the  above  court,  we 
e  to  conform. 

tness  whereof  we  have,  by  order  of 
b  and  on  its  behalf,  subscribed  our 
affixed  the  seal  of  the  court 
"  Thomas  Maw,  chief  ranger. 

John  Doyle,  sub-chief  ranger. 

George  French,  secretary. 

on. — The  member  to  whom  the 
is  granted  must  throw  it  into  some 
rt  within  two  calendar  months  from 
of  drawing  the  same ;  and,  should  it 
d  by  any  court,  it  must  be  returned 
3urt  which  granted  it  within  one 
month,  or  the  member  will  become 
d.    (See  General  Laws,  92,  93,  94, 

he  undersigned,  declare  that  this  is 
oent  presented  to  this  court.  No.  1567, 
Br  Gragg,  on  October  26, 1868. 

24,1868. 

"  William  Tranter,  C.  R 
"  Nathaniel  Powell,  8.  C.  R. 
*'  Thomas  Bates,  secretary. 
"  Ct  1567." 

tsoner  was  convicted, 
lestion  for  the  opinion  of  the  Court 
ther  the  above  document  was  an  ao- 
or  receipt  for  money  within  the 
of  8.  28  of  24  &  25  Yict.  c.  98.  (2) 

insel  appeared. 


D  whether  single  or  mariied. 
ion  23  of  24  &  25  Yict  c.  98,  enaota 
laoever  shall  forge  .  .  .  aoy  undertaking, 
rder,  authority,  or  request  for  the  pay- 


CkKXBUBN,  C.  J.  We  entertain  no  doubt  in 
this  case,  although  we  have  not  had  the  ad- 
vantage of  hearing  counsel.  The  question  is, 
whether  the  document  which  the  priHoner 
has  forged  is  an  acquittance  or  receipt  within 
s.  23  of  24  &  25  Vict.  c.  98.  The  prisoner  was 
the  secretary  of  a  friendly  society  which  had 
branches  in  various  towns,  and  by  an  arrange- 
ment conmion  in  such  societies  a  member  of 
one  branch  could  not  be  received  in  any  other 
branch  without  a  clearance — that  is,  a  certifi- 
cate under  the  hands  of  certain  officers  of  the 
society  that  the  member  wishing  to  change 
had  discharged  all  his  dues  and  obligations  to 
the  society.  The  prisoner  had  received  all 
the  payments  that  were  due  from  a  member 
who  wished  to  obtain  a  clearance,  and  who 
was  entitled  to  receive  a  clearance.     The 

Erisoner  did  not  pay  over  to  the  treasurer,  as 
e  should  have  done,  the  money  he  received 
from  this  member,  and  when  the  member 
asked  him  for  the  clearance  to  which  he  was 
entitled,  the  prisoner  forged  the  signatures  of 
the  officers  whose  signatures  were  necessary 
for  the  validity  of  Hie  document. 

The  document,  however,  thus  forged  is  not 
an  acquittance  or  receipt.  It  purports  to  be 
a  certificate  that  the  member  receiving  it  has 
been  a  member  of  the  branch  granting  it,  and 
has  paid  all  dues  and  demands  up  to  a  certain 
date.  The  document  then  goes  on :  "  We, 
therefore,  hereby  authorize  any  court  of  the 
order  to  accept  the  said  brother  as  a  clearance 
member,  subject  to  the  conditions,"  &c.,  &c. 
This,  therefore,  is  simply  a  certificate,  and  not 
an  acquittance  or  receipt  for  money. 

Btlxs  and  Ekatino,  JJ.,  Pioott  and 
CuBASBT,  BB.,  concurred. 

Conviction  quashed. 


ment  of  money,  or  for  the  delivery  or  transfer  of 
any  goods  or  chattels,  or  of  any  note,  bill,  or  other 
security  for  the  payment  of  money  or  for  procuring 
or  giving  credit,  or  any  indorsement  on,  or  assign- 
ment of  any  such  undertaking,  warrant,  order, 
authority,  or  request,  or  any  accountable  receipt,  ao- 
quittanoe,  or  receipt  for  money  or  for  goods,  or  for 
any  note,  bill,  or  other  securi^  for  the  payment  of 
money,  or  any  indorsement  on  or  assignment  of  any 
such  accountable  receipt  .  .  .  shall  be  guilty  oi 
felony.  .  ,   " 


\,  1870.    Thb  Quxsm  v.  Eujab  Hapgood  akd  Aabov  Wtatt.    [1  C.  0.  R  221.] 


t  ft*  Felony— -Aiding 'and  Abetting— 
0|Idq  to  an  Attempt— 14  ft  15  Vict 
,a.9. 

iekitmd  barged  B,  vfUh  rape,  and  W, 
^amd  dbeUwg  in  IA0  rape.    The  Jury 


found  H.  and  W,  guilty  of  misdemeanour  ;  H, 
of  attempting  to  commit  a  rape,  and  W.  qf  aid' 
ing  H,  %n  the  attempt. 

It  was  contended  that  this  verdict  amounted 
to  an  acquittal  qf  fV,as  the  ease  did  not  fall 
wUhin  s,  dqfU  dt  15  Viet,  c  100,  6if        ~ 
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person  indicted  for  a  crime  may  be  found  guilty 
of  an  atttjnjtt  to  commit  tite  crime.  The  chjeC' 
tion  wti$  oiurruM : — 

Held,  that  the  conviction  atiould  he  affirmed. 

Cabi  stated  by  Pipott,  B.  :— 

Indictment,  charging  Ilapgood  with  rape 
and  Wyatt  with  aiding  and  abetting  in  the 
rajK).  The  jury  acquitted  both  prisoners  of 
tlie  felonies  charged,  but  fonnd  tliom  both 
guilty  of  misdemeanour,  Hapgood  of  attempt- 
ing to  commit  the  rape,  and  Wyatt  of  aiding 
Hapgood  in  the  attempt.  Wyatt's  counsel 
submitted  that  this  finaing  amounted  to  an 
acTiuittal  of  Wyatt  altogether,  inasmuch  as 
the  case  was  not  within  14  &  15  Vict  c.  100, 
8.  9.  (1)  

(1)  14  &  15  Vict.  c.  KM),  8.  9,  enacts :—"  If  on 
tlie  triitl  of  any  jiertfon  clmrgc-d  with  any  felony  or 
niisdi'iueunour,  it  shall  apjicar  to  the  jury  U|)on 
the  cTldenco  that  the  defendant  did  not  ooiuplcte 


Tlie  objection  was  oyermled  and  Mnteiiee 
passed  upon  him. 

The  question  was  whether  Wyatt  wai  pro- 
perly conyicted  of  misdemeanour. 

No  counsel  appeared. 

The  Coubt  (Gockbom,  CJ.,  Byles  and 
Keating,  JJ.,  rigott  and  Oeasl^,  BB.]^ 
affirmed  the  conviction. 

Conviction  affirmuL 


the  offence  charged,  but  that  he  was  gniltj  ob^ 
of  an  attempt  to  commit  the  mmi^  sach  paa 
shall  not,  by  reason  thereof,  be  entitled  to  u  t^ 
quitted,  but  the  jury  shall  be  at  liberty  to  ntn 
as  their  verdict,  that  the  defendant  is  not  gate 
of  the  felony  or  misdemeanour  charged,  m  ■ 
guilty  of  an  attempt  to  commit  the  nmeb  ill 
thereupon  such  person  shall  be  liable  to  be 
pimit»)iud  in  the  same  manner  as  if  he  had  bM 
convicted  upon  an  indictment  for  attemptingli 
commit  the  particular  felony  or  miademetTW 
chargi  d  in  the  said  indictmetit  • 


»f 


c/an.  22, 1870.   The  Queen  v,  Martha  Falexkoham  and  Mabt  Falexngham.    [1  G.  G.  RSSi] 

Evidence— Abandonment  and  Exposure  of  Infant 
whereby  Life  is  endangered — 24  &  25  Vict 
o.  100,  s.  27. 

A,  and  B,  were  indicted  under  8.  27  of  ^  A 
25  Vict,  c,  100,  for  that  they  **  did  abandon  and 
ejrjfose  a  certain  child  then  being  under  the  age 
of  tioo  years,  whereby  the  life  of  the  said  child 
was  endangered!* 

A,,  the  mother  of  a  child  five  ivecks  old,  and 
B»,  put  tite  child  into  a  hamper,  wrajijyed  up  in 
a  shawl  and  packed  with  shavings  and  cotton 
wool,  and  A,,  with  the  connivance  of  B^  took 
the  hamper  to  M,,  about  four  or  five  miles  off,  to 
tlie  hooking  office  of  the  railway  station  there. 
She  there  paid  for  tlie  carriage  of  the  hamper, 
and  told  the  clerk  to  he  very  careful  of  it,  and 
to  send  it  to  G,  by  the  next  train,  whicJi  would 
leave  M,  in  ten  minutes  from  that  time.  She 
said  nothing  as  to  the  contents  of  the  hamper, 
whieJi  was  addressed,  "Mr.  Chirr's,  Northout- 
gatr,  Oisbro.,  with  care,  to  he  delivered  imme- 
diately,^ at  which  address  the  father  of  the  child 
was  then  living.  The  hamper  was  carried  by 
the  ordinary  pa^isenger  train  from  M,  to  Q., 
leaving  M.  at  7.45  P.M.  and  arriving  at  G.  at 
*8. 1 5  r.M.  At  8.40  p.m.  the  hamjter  was  delivered 
at  its  address.  The  child  died,  three  weeks 
aftcnvards,  from  cattses  not  attributable  to  the 
conduct  qf  the  prisoners. 

On  proof  of  these  facts  at  the  trial,  it  twM 
olijWted  for  the  prisoners  that  there  was  no 
evidence  to  go  to  the  jury  that  the  life  of  the 
child  wat  endangered,  and  that  there  was  no 


abandonment  and  no  exposure  qf  the  diQd 

the  meaning  of  the  statute.     The  objections  wn 

overruled,  and  the  prisonersfound  guilty:^ 

Held,  by  the  majority  of  the  jy^teen  judga, 
that  tlie  conviction  should  he  affi^rm/ed. 

Case  stated  by  the  Chairman  of  Qnaiter 
SoKsions  of  the  Korth  Riding  of  Yorkshire. 

Indictment  under  24  &  25  Vici  c.  100. 
8.  27  (1),  that  "  Martha  Falkingham  lod 
Mary  Falkingham,  on  tlie  2oth  of  Angosti 
1809,  unlawfully  and  wilfully  did  abandon 
and  expose  a  certain  child  then  being  under 
the  ago  of  two  years,  whereby  t^e  life  of 
the  said  child  was  endangered." 

Mary  Falkingham  was  the  mother  of  the 
child,  which  was  about  five  weeks  old  at  the 
time  mentioned  in  the  indictment,  at  which 
time  both  prisoners  were  residing  together 
at  Stockton-on-Tees. 

Mary  Falkingliam,  about  four  months  pre' 
vious  to  the  birth  of  the  child,  had  an  inte^ 
view  with  the  father  of  the  child,  who  wis 
then  residing  at  Gisborough,  in  this  riding; 
at  which  interview  they  had  a  couTerBation 


(X)  24  &  25  VicL  100,  s.  27,  enacts,  "  Whosoeiw 
shall  unlawfully  abandon  or  expooe  any  chfli 
being  under  the  age  of  two  years,  wherc^  the  \S^ 
of  such  child  shall  be  endangered,  or  the  health  of 
such  child  shuU  have  been  or  shall  be  likely  tt>  be 
permanently  injured,  shall  be  guilty  of  a 
meanous  ..." 
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0  the  maintenance  of  the  child  after 

1  be  bom.  She  told  him  that  she 
feher  the  child  on  him,  and  that  ho 
.▼e  to  pay  for  it,  to  which  he  replied, 
lot  pay  for  it,  but  if  yon  send  it  to 
11  keep  it"  Nothing  was  said  by 
them  as  to  the  time  at  which,  or  the 
which,  the  child  was  to  be  sent. 

e  day  named  in  the  indictment, 
soners  put  the  cliild  into  a  hamper, 

np  in  a  woollen  shawl  and  pacKed 
mnga  and  cotton  wool,  and  Mary 
tan,  with  the  knowledge  and  con- 
if  the  other  prisoner,  took  the  hamper 
lenger-yessel  on  the  River  Tees,  from 
,  where  they  resided,  to  Middles- 

(a  distance  of  about  four  or  five 
She  then  took  the  hamper  to  the 
office  of  the  railway  station,  and  left 
g  for  its  carriage,  and  telling  the 
be  very  careful  of  it  and  to  send  it 
x)ugh  by  the  next  train,  which  would 
ddlesborough  in  ten  minutes  from 
e.  She  did  not  say  anything  as  to 
ents  of  the  hamper.  The  hamper 
ressed,  "Mr.  Carr's,  Northoutgato, 

with  care,  to  be  delivered  imme- 

at  which  address  the  father  of  the 
18  then  lodging.  The  hamper  was 
>y  the  ordinaiy  passenger  train  from 
K>rongh  to  Gisborongh,  leaving  the 
jlace  at  7.45  p.m.  and  arriving  at 
gh  at  8.15  p.m.  At  8.40  p.m.  it  was 
I  by  a  railway  porter  at  its  address, 
sing  opened  it  was  found  to  contain 
I  tiiye  and  packed  in  the  manner 
entioned,  with  a  paper  on  which  was 
"  Please  take  care  of  this  child,  for 
leanmotnt  is  the  father  of  it."  The 
a  taken  by  the  relieving  officer,  the 
ning,  to  the  union  workhouse,  where 
or  three  weeks  afterwards,  and  then 
1  causes  not  attributable  to  the  con- 
16  prisoners.  It  was  proved  to  have 
licate  child. 


The  prisoners*  counsel  objected  that,  upon 
these  facts,  there  was  no  evidence  to  go  to 
the  jury  that  the  life  of  the  child  was  endan- 
gered ;  and  secondly,  that  there  was  no  aban- 
donment and  no  exposure  of  the  child  within 
the  meaning  of  the  statute. 

Those  objections  were  overruled  and  the 
case  left  to  the  jury,  who  found  both  prisoners 
guilty. 

The  question  was,  whether  the  prisoners 
were  rightly  convicted. 

Nov.  13, 1869.    No  counsel  appeared. 

Thb  Court  (Kelly,  C.B.,  Martin,  B.,  Black- 
bum,  Lush,  and  Brett,  JJ.)  reserved  the 
case  for  the  consideration  of  the  fifteen 
judges. 

Jan.  22,  1870.  Shepherd  stated  that  he 
was  now  instructed  to  appear  for  the  prose- 
cution. He  was  not  heard,  as  the  Court 
(Cockbum,  C  J.,  Bovill,  C.J.,  Kelly,  C.B., 
Martin  B.,  Willes,  J.,  Channell,  B.,  Byles, 
Blackburn,  Keating,  and  Mellor,  JJ.,  Pigott, 
B.,  Lush,  J.,  Cleasby,  B.,  Hannen  and  Brett, 
JJ.)  thinking  that  no  counsel  appeared,  had 
already  considered  the  case,  and  a  majority 
of  them  had  arrived  at  a  conclusion  in  favour 
of  the  prosecution.  He  referred  to  E.  v.  BmU" 
ford  (Bell,  C.  C.  268;  29  L.  J.  (M.C.)  171). 

CooKBUBN,  C.J.  A  majority  of  the  Court 
are  of  opinion  that  the  conviction  should  be 
affirmed.  We  are,  however,  all  of  opinion, 
under  the  circumstances,  and  as  this  is  the 
first  case  of  the  kind  under  the  statute,  that 
a  lenient  punishment  only  ought  to  be  in- 
flicted. We  mention  this  as  a  matter  for  the 
consideration  of  the  justices  in  passing  sen- 
tence. 

Conviction  affirmed. 

Attorneys  for  prosecution :  Pitman  <fe  Zawe, 
for  Wmthtrill  <fc  Lloyd^  OishorougK 


Jan.  22, 1870.    The  Queen  v.  William  Pabker.    [1  C.  C.  R.  226.] 


-Admission,  after  Death  of  Witness,  of 
dtion  taken  before  Justice — Signature 
8tioe--ll  &  12  Vict.  c.  42,  s.  17— Form 
lictment — ^Uncertainty— Surplusage. 

17  ^11  <fe  12  Vict,  c,  42,  enacts  that 
e/ore  they  commit  an  accused  person  y 
ee  the  statement  {M.')  .  .  .  of  those  who 
o  the  facts  of  the  case,  and  shall  put  the 
writing^  and  such  depositions  shall  he 
to  and  signed  respectively  by  the  wit- 
)  shall  have  been  so  examined,  and  shall 
also  hy  the  justice  or  justices  taking 
•  *  •  Md  iff  upon  the  trial  of  the  per- 
Msedp  U  shall  he  proved  .  .  •  that  any 


person  whose  deposition  shall  have  been  taken  as 
aforesaid,  is  dead  .  .  .  then,  if  such  deposition 
purport  to  be  signed  by  the  justice,  by  or  before 
whom  the  same  purports  to  have  been  taken,  it 
shall  he  lawful  to  read  such  deposition  as  evi- 
dence in  such  prosecution,  without  further  jyroof 
thereof,"  TJie  reference  (-^0  **  ^^^  ^  schedule  of 
the  Act  where  there  is  a  form/or  these  depositums^ 
which  commences  with  a  heading  containing  tike 
names  of  the  witnesses  examined,  and  concludes 
**  the  above  depositions  of  G,  D,  and  E,  F,  were 
taken  and  [swoni]  before  me  at  ,  on  the  day 
and  year  first  above  mentioned,"  and  then  follows 
immediately  the  signature  of  the  justice : — 
Held,— overru/m^  Beg.  v.  Bichards  ^4 
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F.  860),— f  A(i<  it  u  not  Tttetuary  that  each  depo- 
lition  should  he  ligtied  by  the  juttice  takitig  it  ,- 
and  thertfore  where  a  number  of  depcmitiont 
ta/cenai  Iht  same  hearing  on  irveralthtelio/ paper 
were  fastened  together  aud  tupied  by  the  justtcei. 
taking  them,  once  only  at  ihe  end  of  all  the  de- 
position! in  the  /arm  given  in  the  schedule,  that 
one  of  these  depositions  wot  admisribie  in  evi- 
denee  under  ».  17,  after  the  death  <^the  witness 
making  it,  although  no  part  of  it  imm  on  the 
sheet  signed  by  the  Justice. 

An  indictment  charged  A.  with  having  made 
a  false  declaration  before  a  justice  that  he  had 
lost  a  pawnbroket't  ticktt,  whereas  he  had  not 
lost  the  ticket,  but  "  had  sold,  lent,  or  deposited 
it  with  one  "  C. ; — 

Held,  that  the  indictment  was  not  bad  for  un- 
eertainly,  because  the  words  "  had  sold,  lent,  or 
deposited  it "  were  mere  surplusage,  and  there- 
fore an  error  in  them  did  not  affect  the  indict- 

Cabk  stated  bj  LuBh,  J. : — 

Indictment  that  William  Parker  made  a 
falee  declaration  before  a  justice  of  the  peace, 
"tiiat  ho,  the  said  William  Parker,  had  loet 
a  certain  note  or  memomndtun,  being  a  pawn- 
broker's ticket,  whereas,  in  troth  and  in  fact 
he  hod  not  lost  the  said  ticket,  bat  had  sold, 
lent,  or  deposited  it  oh  a  security  to  one  James 
Carter,  as  be,  the  said  William  Parker,  well 
knew." 

The  deposition  of  a  deceased  witness  was 
tendered  at  the  trial,  and  objected  to  on  the 
Kroand  that  it  did  not  purport  to  be  signed 
by  the  jastices  before  whom  it  purported  to 
have  been  taken  as  required  by  11  &  12  Vict, 
a  42,  B.  17.    The  deposition  in  qneetioa  was 
the  second  of  four  depositions  made  at  the 
same  hearing,  all  of  which  were  pinned  to-  I 
gether.    Each  occupied  more  than  one  sheet 
of  paper.    The  jastices  did  not  sign  any  of 
the  sneeta  on  which  the  depositions  were 
written,  except  the  last  (that  sheet  not  con-  ' 
taining  an;  port  of  the  deposition  in  qncs-  i 
tion),  and  their  signature  was  appended  at  | 
the  end  of  the  last  deposition  to  a  statement 
in  the  following  form,  copied  from  schednle  M. 
of  11  &  12  Vict  c.  i2 :  ■'  The  above  deposi-  i 
tions  of  (naming  the  several  witnesies,  and 
unongst  them  the  deceased)  "  were  taken  and 
Bwom  before  ns  at,"  &o.,  according  to  the 
form  in  the  aohedule.  (1)  Tbe  deposition  was 


read,  subject  to  the  opinion  of  this  C 

its  admissibility. 

It  was  objected,  alter  the  jnry  wen 
and  charged,  that  the  indictment  was 
uncertainty,  as  it  alleged  in  the  alte 
that  the  prisoner  "  bad  sold,  lent,  or  d€ 
the  ticket,"  The  objection  was  orerrul 
the  prisoner  found  guilty. 
_  The  queetions  were,  whether  the 
tion  ought  to  have  been  received,  and  v 
the  indictment  was  bod. 

The  case  was  argued  before  Cockbni 
BylesaBdKeating,JJ.,PigottandG]eae 

Oreenhom,  for  the  prisoner.  The  fin 
tion  is  whether  each  depoBition  oogb 
signed  by  the  Justicea  taking  it,  or  « 
one  signatnra  by  the  justices  is  enoufrh 
the  depositions  taken  at  one  time.  Tbi 
ing  of  the  section  shews  that  each  dep 
should  be  signed  by  the  justices,  bee 
deposition  is  not  evidence  unless  "si 
position"  (in  the  aingalar)  "pnrport 
,  signed  by  the  justices."  'Phe  deposil 
this  case  did  not  purport  to  be  so  aignc 
therefore  was  not  admissible.  It  b 
difficult  to  reconcile  the  wording  of  tl 
tion  with  the  form  given  in  the  schednl 
if  they  differ,  the  Court  will  *>e  bound 
terms  of  the  section ;  especially  in  a  ca 
this,  where  the  section  ought  to  reo 
strict  construction.  In  Reg.  v.  Lee  (4 1 
at  p.  65),  Pollock,  G.B.,  held  that  itw 
necessary  that  ^ch  deposition  sbon 
signed  by  the  justice;  but  Cockbam 
in  Heg.  v.  Jiicha,-ds  (4  F.  &  P.  860),  dia 
from  this  construction  of  the  section. 

[CocKBUBN,  C.J.  When  I  so  decide 
words  of  a  17  only  were  brought  to  n 
tice,  bat  I  was  not  referred  to  Sie  team 
schedule,  as  should  have  been  done.  U 
subsequently  referred  to  the  schedule,  I 
that  the  opinion  I  expressed  in  Seg.  v.  Bit 
(4  F.  &  F.  860).  was  wrong.] 

In  Reg.  T.  Johnson  (2  0.  &  K.  354),  J 
son,  B.,  appears  to  have  thought  tnat 
deposition  must  be  signed  by  the  jt 


(1)  II  ft  12  Vict,  c  42,  1.  12  ^-WheiB  anv 
penon  bIibII  appear  before  jnsticca,  charged  with 
any  indictable  offence,  inoh  justices,  before  tbey 
■hall  oommlt  mch  person  or  admit  liiiii  to  b«i^ 
"■ball  in  the  presence  of  Bnoh  accused  peraoc, 
who  bhall  be  at  liberty  to  put  queatioiu  to  any 
witneai  prodooed  uaiiurt  blm,  take  tbe  statement 
(M.)  on  oath  iv  «fflrmfttion  of  tboaa  who  shall 
know  the  fiwts  ami  cticmnitanoea  of  the  case,  and 
■hall  pnt  the  aanie  into  writing,  and  nioh  dtfmai- 
tiona  (hall  be  read  over  to  and  ligned  reapeotttelv 
bythewitneneawlio^hall  Lave  been  so  examined, 
and  shall  be  dgned  alio  by  tbe  joatioe  or  jiMtJoca 
taklnff  the  sum  . . .  ■nd  if  npon  thetriJortbe 


peraon  to  aoonaed  ...  it  shall  be  proved . . 
any  pereon  whose  deporition  (hiill  have  been 
aa  aforesaid  u  dead  . . .  then,  if  such  dep 
purport  to  be  stgocd  by  Uie  iustioe  by  ca 
whom  tbe  bame  purports  to  have  been  la 
bIibII  be  lawful  to  read  inch  deposition  i 
denoa  in  moh  proaecnUon,  without  further 

Tbe  Bcheilule  H.,  referred  to  in  this  m 
gives  a  fbrm  in  wfaich  depodtioni  are  to  be 

The   form  oommences:   "The  esaminal 
C.  D.  of  [farmerl  and  of  K  F.  of 

[labonrer],  taken  on  [oaih]  this        day  of 
the  year  of  our  Lord  ,  at  ,  in  the  ■ 

bufore  the  undersigned         [mm]  • 


taken  and  l^awora]  before  me  at  ,  CD  tl 

and  year  mat  above  written,"    Then  felhn 
oTtba     mediately  the  signature  of  tiiejuatioe. 
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Thx  Qdxkh  v.  PiBsxB. 


bses  on  this  point,  viz.,  Reg. 
2.  &  K.  106),  Stg.  T.  Oibornt 
113),  are  againitt  this  yiew, 
A  to  Rrg.  T.  frunu  (2  M.  &  R 

Che  isdictment  is  bad  for  nn- 
it  charges  the  prisoner  with 
lent,  or  depoeited  "  the  tickot. 
efinite  charge  in  these  words. 
that  it  ma;  not  have  been  ne< 
rt  any  Bucb  words  after  stating 
)t  waa  not  lost :  bnt  as  the; 

S'  most  state  the  charge  with 
ing  to  the  ordinary  rules  of 
ling.      He  referred  to  Beg.  v. 


C.  J.    I  am  of  opinion  that  the 
nld  beafflnned.as  both  theob-  ' 
The  first  qnestion  is  as  to  the  j 
^e  depositions.    The  cases  of 

F.  &  F.  at  p.  65),  and  /feg.  t. 
k  E.  106),  are  both  authorities 
OB  signed  as  the  depositions  in 
I  signed  are  adtniasible  in  evi- 
■.  T.  Richard,  (4  F.  &  P.  860),  the 
I,  my  attention  was  called  to  the 
,  17  of  11  A  12  Vict.  0.  42,  bnt 
rro  of  the  schedule.     On  the 
le  section,  which  is  somewhat 
id  which  1  tbonght  should  be 
ctly  I  was  of  opinion  that  each 
>uld  be  signed  by  the  jnsticeB  | 
rell  as  by  the  witness.    My  at-  j 
absequently  called  to  the  cases 
this  section,  and  to  the  form  of 
rhich  should  have  been  brought  : 
.t  the  time.    I  now  tliink,  read-  i 
n  by  the  light  of  the  schednle, 
necessary  that  each  deposition 
led  by  the  jastice.     The  sche-  i 

make  the  signature  of  the  jua- 

all  the  depositions  taken.  It 
>ve  depoeitionH"  (in  the  plural) 
I  E.  F.  were  taken  before  nie,'' 
fore  seems  to  mo  plain  that  the 
L  not  intend  to  require  that  each 
mid  be  signed  by  the  justice.  I 
e  to  the  conclusion  that  my  de- 
T.  RichaTtb  (4  F.  4  F.  860),  was 
1  now  of  opmion  that  it  is  sof- 

depositions  arc  signed  in  the 
<nbdd  in  the  schedule,  and  as 
D  in  this  case  was  so  sigoed, 
u  properly  admitted   in   evi- 

,  objection  also  fails.  I  do  not 
ige  the  mte,  that  when  an  in- 
finlh  the  substantial  nature  of 
le  prosecution  must  prove  tbe 
tated.  When,  however,  the  ia- 
ainsmere  surplusage,  and  focts 
.  eomplete  offence  are  sufficiently 
it  each  Buperflnous  words,  the 
ant  bod  if  that  sorplnssga  is 


sly  stated.  The  essence  of  the  of- 
fence here  is  the  &lse  statement  before  the 
justice,  that  the  prisoner  had  lost  the  ticket, 
"  whereas  he  had  not  lost  the  said  ticket." 
The  indictment  would  have  been  Bufficient, 
if  it  had  stopped  there.  The  indictment, 
however,  (roes  on  and  states  something  more 
in  the  alternative,  and  in  an  inconsistent 
manner,  because  the  prisoner  could  not  have 
sold,  lent,  and  loet  the  ticket.  If  it  were  es- 
sential that  there  should  be  a  statement  as  to 
what  the  prisoner  had  done  with  the  ticket, 
then  there  would  be  great  force  in  the  argu- 
ment that  has  been  addressed  to  ns  on  this 
point.  As,  however,  these  words  are  mere 
surplusage,  an  error  in  them  does  not  affect 
the  indictment. 

Bii.iB,J.  I  am  of  the  same  opinion.  The 
signature  of  the  jnstice  is  the  Rignature  to  the 
depositions  as  then  attached  ti^ether.  If  all 
the  depositions  are  on  one  sheet,  one  signa- 
ture by  the  justice  is  dearly  sufficient.  There 
the  connection  of  the  depositions  is  created 
by  the  sheet  of  paper.  Does  it  make  any  dif- 
ference if  they  are  connected  together  by  tape, 
or  string,  or  in  any  other  way  ? 

As  to  the  second  point,  the  words  objected 
to  are  clearly  aurplusage.  The  prosecution 
can  seldom  know  what  has  been  done  with 
tickets  in  such  a  case  as  this,  and  these  words 
need  not  have  been  in  the  indictment. 

EEATiKa,  J.  1  am  of  the  same  opinion. 
The  ft»nn  given  by  the  schedule  has  been 
strictly  complied  with,  and  the  depositions 
appear  to  have  been  fastened  together  when 
signed  by  the  juaticea 

FiQorr,  B.  I  am  of  the  same  opinion.  We 
should,  no  doubt,  be  careful  not  to  relax  tbe 
restrictions  under  which  depositions  are  made 
evidence  in  some  cases  in  the  absence  of  the 
witness  who  made  them.  The  form  given  by 
the  ecbednle  has,  howe>-er,  been  complied 
with  in  this  case,  and  all  the  depositions  are 
under  one  caption,  and  one  signature  is  snffi- 

As  to  the  second  point,  the  averment  ob* 
jected  to  is  useless,  and  may  therefore  be 
altogether  rtyected  as  mere  surplusage. 

GiiXASBi,  B.  I  also  think  the  conviction 
should  be  affirmed.  The  statute  (11  &  13 
Vict.  0.  42,  B.  17)  requires  that  each  deposi- 
tion is  to  be  signed  by  the  witness  making  it, 
but  the  one  signature  by  the  justice  is  suffl' 
cient,  as  each  deposition  is  expressly  referred 
to  in  the  form  given  for  his  signattire  in  the 
schedule.  It  is  clear  also  that  if  there  is  a 
defect  in  stating  a  matter  which  it  is  not  ne- 
cessary to  prove,  the  indictment  is  not  thereby 
vitiated. 

Conviction  affirmed. 
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Jan,  29, 1870.    The  Queen  v.  Stainbb.    [1  C.  C.  R.  230.] 


Friendly  Society — Rules  in  Restraint  of  Trade — 
niigality — Embezzlement — Ri;;ht to  the  Pro- 
tection of  the  Criminal  Law. 

S,.  an  offtrxr  of  a  friendly  society,  8(/me  of 
whose  rules  were  in  restraint  of  trade,  embezzled 
their  money : — 

Held,  that  rules  in  restraint  of  trade  are  not 
criminal,  although  tliey  may  he  void  as  being 
against  public  policy,  and  that  societies  having 
such  rules  are  entitled  to  the  protection  of  the 
criminal  law  for  their  funds,  and,  consequently, 
that  S,  might  propeiiy  be  convicted  of  embezzle- 
ment. 

Cask  stated  by  the  Chairman  of  the  Wor- 
cestershire Quarter  Sessions: — 

At  the  Worcestershire  quarter  sessions 
James  Stainer  was  tried  on  a  charge  of  em- 
bezzling money  received  by  him  on  account 
of  the  Power  Loom  Carpet  W^eavers*  Mutual 
Defence  and  Provident  Association  of  Kidder- 
minster and  Stourjwrt. 

The  rules  of  the  society  were  not  enrolled 
or  certified  under  the  Friendly  Societies' 
Acts.  (1)         

(1)  The  society  was  established  many  years  sgo 
under  a  set  of  rules.  In  March,  18G8,  tiieso  rules 
were  revised,  and  such  revised  rules  had  since 
been  in  force,  ami  defined  the  object  and  constitu- 
tion of  tlie  society,  and  the  duties  of  its  several 
officers.  A  copy  of  each  set  of  rules  was  made  a 
port  of  the  case.  The  only  rules  to  which  re- 
ference was  made  were  the  following  revised 
rules: — 

2.  **That  the  object  of  this  soiaety  shall  be: 
The  attainment  and  maintenance  of  a  fair  remu- 
neration for  labour,  the  regulation  of  the  supply  of 
hands  and  hours  of  work,  to  render  assistance  in 
cases  of  sickness,  accident,  or  death,  and  generally 
to  promote  the  interest  of  tlie  members." 

18.  "A  secretary  shall  be  appointed  to  keep 
the  accounts  and  to  manage  the  affairs  in  each 
firm  connected  with  this  association.  The  appoint- 
ment of  such  officers  to  rest  with  the  members 
employed  at  such  firms.  Such  secretaries'  duties 
shHll  be  to  collect  and  pay  over  at  head-quarters 
all  contributions,  levies,  fines,  &c.,  to  arrange  for 
the  pr(M)er  discharge  of  all  claims,  and  generally 
to  conduct  the  business  of  this  society  in  their 
respective  shops.  They  sliall  receive  for  their 
services  2^  per  cent,  on  all  moneys  collected  by 
them  for  the  purposes  of  this  society." 

30.  "  The  hours  of  work  allowed  by  the  Factory 
Acta  shall  be  the  recognized  work-hours  for  mem- 
bers of  this  society,  and  any  member  infringing  on 
such  hours  by  working  overtime — that  is,  by  work- 
ing before  six  o'clock  in  the  morning,  after  six  in 
tiie  evening,  after  two  o'clock  on  Saturdiiys,  or 
meal  hours— shall  be  fined  2s,  6d.,  and  shall  like- 
wise be  suspended  from  all  the  privileges  of  mem- 
bership for  twelve  months." 

84.  *'  Should  any  member  of  this  society  seek  to 
damage  the  interests  of  the  aBsociation  by  pro- 


The  prisoner  was  a  member  of  the 
and  was  duly  appointed  what  was 
local  secretary,  to  keep  the  accounts 
lect  the  contributions  of  members 
socie^  employed  at  the  works  of 
Dixon  &  Co..  of  Kidderminster,  and  1 
imder  the  18th  rule,  as  such  local  » 
until  the  embezzlement  charged  aga 
was  discovered,  and  it  was  in  re 
money  received  by  him,  as  such  loo 
tary,  that  the  charge  of  embezzlemei 
It  was  proved  that  the  34th  and  3i 
had  never  been  acted  upon,  that  \ 
rule  had  been  acted  upon  with  resp© 
clearance  card  therein  mentioned, 
otherwise,  and  that  the  36th  rule  h; 
been  act  (Hi  upon,  except  that  two  i 
who  had  each,  at  different  times,  tak 
into  their  working  shed  to  learn  y 
contrary  to  the  provisions  of  the  3< 
were  told  that  they  would  have  to 
fine  mentioned  in  the  rule,  and  botl 
society  to  avoid  such  payment.  It 
proved  that  the  society  had  occasioui 
tributed  towards  the  support  of  mei 
strike,  and  that  at  Christmas,  1866, 8 
90/.  was  given  to  men  out  on  strike  a 
port,  and  that  on  one  occasion  s; 
May  13, 1868,  5/.  per  week  was  votec 
out  on  strike. 

Except  as  above  mentioned,  no  < 
was  given  at  the  trial  of  any  app]i( 


posing  to  divide  the  funds,  or  otherwise 
liimsolf  so  as  to  injure  the  members,  he 
cautioned  by  the  committee ;  and  if  lie  p 
his  offensive  conduct  after  such  caution 
be  put  under  suspension,  and  shall  forfeit 
to  the  privileges  of  membership  during  1 
of  three  months." 

3.5.  **  Any  member  of  this  association  n 
application  for  work  at  a  firm  where  thi 
vacancy,  and  thereby  creating  that  spirit- 
infiuence  which  all  good  men  deplore,  s] 
proof  of  the  offence  be  fined  2«.  6d.  in  < 
every  case,  such  fines  to  bo  placed  to  the  • 
arrears." 

36.  "  Any  member  of  this  society  taki 
son  into  a  shop  to  learn  the  weaving, ' 
vacant  loom  exists,  and  against  the  • 
wishes  of  his  bhopniate^,  shall  l)e  finec 
and  shall  likewise  be  sasix^nded  fh)m  all 
vileges  of  membership  for  twelve  months 

37.  "  Should  any  member  le;ive  one 
work  at  aiiother,  ho  shall  get  a  cleainnci 
certify  his  position  with  respect  to  thii 
and  if  ho  be  in  arrears  of  his  oontributioi 
fines,  &o.,  he  shall  pay  m  the  same  to  the 
acting  for  the  shop  wherein  he  has  obtf 
ployment;  and  any  member  producing 
certificate  shall  be  fined  Is.,  and  any 
wilfully  drawing  up  a  false  certificate 
expelled  from  his  office.' 
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of  the  society  towards  the  support 
a  strike,  or  for  any  illegal  purpose. 
'e  between  500  and  600  members  of 
IT,  and  their  funds  exceeded  2000/. 

dose  of  the  case  for  the  prosecu- 
B  objected,  on  behalf  of  the  prisoner, 
lociety  was  proved  to  have  been  es- 

in  i)art  at  least,  for  an  illegal 
1  that  the  prisoner  ought  to  be  ao- 
Bules  30,  35,  36,  and  37  were  prin- 
lied  upon  as  shewing  the  alleged 
The  objection  was  overruled,  and 
etumed  a  verdict  of  guilty. 
lestion  was  whether  such  objection 

in  point  of  law,  and  entitled  the 
o  be  acquitted. 

«  was  argued  before  Cockbum,  O.J., 
.  Keating,  J  J.,  Pigott  and  Cleasby, 


I,  1870.  Streeten  (Jdf  with  him), 
riaoner.  The  question  is,  whether 
oer  has  committed  the  statutory 
anbezzlemeni  The  essence  of  this 
that  there  should  be  a  service  be- 
B  accused  and  the  person  whose 

is  charged  with  embezzling.  There 

embezzlement  in  the  course  of  an 
vice,  or  of  any  service  forbidden  or 
nized  by  law.  This  society  is  an 
nety,  as  several  of  its  rules  are  in 
traint  of  trade,  especially  rules  35 
.)  Such  rules  are  illegal :  IHWm  v. 
6  E.  &  B.  47,  53;  24  L.  J.  (Q.B.) 
[j.  J.  (Q.B.)  199);  Homhy  v.  Close 
.  2  Q.  B.  153) ;  Farrer  v.  Close  (Law 

B.  602).  They  are  illegal  in  the 
being  criminal:  Hilton  v.  Eckersly 
.  at  p.  53 ;  24  L.  J.  (aB).  at  p.  355). 
ibers  of  this  society  might  bo  in- 
:  a  conspiracy  at  common  law,  be- 
igrcement  to  impede  the  free  course 
{ a  criminal  offence,  and  the  servant 

society  cannot  be  convicted  of  em- 
heir  funds :  Reg,  v.  Bunt  (8  C.  &  P. 
«n  if  this  society  is  not  criminal, 

clearly  illegal  in  the  sense  that  its 
ig  in  restraint  of  trade,  are  void, 
it  be  enforced,  and  there  was,  there- 
^jal  service  by  the  prisoner,  who 
er  one  of  the  society's  rules.  There 

legal  service,  no  action  for  money 
received  would  lie  by  the  society 
le  prisoner  to  recover  money  re- 
the  inisoner  as  secretary :  Broom's 
rims,  4th  ed.  p.  702.  Consequently 
er  cannot  have  been  guilty  of  em- 
be  society's  money.  The  statute  of 
n  (32  &  33  Vict.  c.  61)  does  not 
this  case.  It  only  provides  that 
ietifie  registered  under  the  Friendly 
Let  (18  &  19  Vict  c.  63)  may  liave 
t  of  that  Act,  although  they  may 


(1)  Ante,  p.  158,  u. 


have  rules  regulating  the  terms  on  which 
they  will  consent  to  be  employed. 

e 

Jan.  29.  J,  0.  Oriffits,  for  the  prosecution. 
No  doubt  if  this  society  is  a  criminal  society, 
the  conviction  cannot  be  sustained ;  but  if  it 
is  only  illegal  in  the  sense  that  some  of  its 
rules  cannot  be  enforced,  the  conviction 
should  be  afl&rmed.  There  is  no  authority 
for  saying  that  the  members  of  this  society 
could  be  indicted  for  a  conspiracy,  and  in 
the  absence  of  authority  it  must  be  assumed 
that  they  could  not  be  so  indicted.  32  &  33 
Vict.  c.  61,  allows  associations  having  rules 
in  restraint  of  trade  to  have  the  benefit  of 
the  summary  procedure  under  s.  24  of  the 
Friendly  Societies  Act  (18  &  19  Vict.  c.  63) 
for  the  punishment  of  those  misapplying 
their  funds.  The  legislature  cannot  have  in- 
tended that  this  right  should  be  enjoyed  by 
criminal  societies.  It  cannot  be  that  these 
societies  are  able  to  proceed  in  a  summary 
way  before  justices,  and  yet  be  xmable  to  in- 
dict at  the  assizes.  This  society  is  therefore 
not  a  criminal  society. 

The  fact  that  some  of  its  rules  are  void 
does  not  affect  tliis  question.  The  society  is 
a  partnership  constituted  by  a  contract  partly 
in  restraint  of  trade.  Such  a  contract  is  di- 
visible ;  a  part  may  bo  held  void,  and  part 
legal :  I*rice  v.  Grefu  (16  M.  &  W.  346);  and 
the  cases  collected  in  Cliitty  on  Oontracts, 
8th  ed.  p.  614.  The  clerk  of  a  friendly  so- 
ciety may  be  convicted  of  embezzlement, 
although  the  business  of  the  society  was  not 
conducted  according  to  the  statute :  Heg.  v. 
MWer  (2  Moo.  C.  C.  289).  [He  also  referred 
to  Beg,  V.  Bedford  (21  L.  T.  (N.S.)  508),  and 
Beg.  V.  Tongue  (Bell,  C.  C.  289)].  The  society 
could  have  maintained  an  action  against  the 
prisoner  for  money  had  and  received  to  their 
use :  Tenant  v.  Elliott  (1  B.  <&  P.  3) ;  Sharp 
V.  Taylor  (2  Phill.  801\ 

btretten,  in  reply.  (1) 

CooKBURN,  C.J.  I  see  nothing  to  affect  the 
validity  of  this  conviction,  and  it  must  there- 
fore stand.  It  is  unnecessary  to  consider 
how  far  the  criminal  purposes  of  a  society 
might  affect  its  title  to  property.  In  this 
society  there  is  nothing  criminal  either  in  its 
purposes  or  its  ojperation.  Its  primary  ob- 
jects are  laudable.  There  are,  however,  one 
or  two  rules  with  reference  to  the  seeking  of 
employment,  and  other  matters,  which  would 
come  within  the  purposes  of  a  trades  union. 
According  to  Hornby  v.  Close  (Law  Rep.  2 
Q.  B.  153),  and  miton  v.  Eckersly  (%  E.  &  B. 
53;  25  L.  J.  (Q.B.)  199),  in  the  Exchequer 
Chamber,  these  purposes  are  illegal,  and  the 
rules  and  contracts  relating  to  them  are  void, 
as  being  in  restraint  of  trade.  In  these  cases, 
however,  the  Court  carefully  abstained  from 


(1)  In  addition  to  the  caeos  cited,  ace  Beg,  v. 
Dodd  (18  L.  T.  (N.a)  89),  and  Bex  v.  StraUm 
(1  Camp.  549,  n.) 
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fiaying  anything  as  to  the  criminality  of 
Buch  nilcs  or  contracts.  Contracts,  illegal 
in  one  sense,  a.s  being  void  because  in  restraint 
of  trade,  are  not,  therefore,  necessarily  cri- 
minal. 

1  think  there  is  no  doubt  now  that  a  society 
like  this  one  is  not  criminal  sinc^;  the  passing 
of  the  recent  statute  82  &  33  Vict.  c.  61,  by 
which  associations  having  rules  as  to  the 
terms  on  which  they  will  consent  to  be  em- 
ployed, shall  not,  by  reason  that  such  rules 
may  operate  in  restraint  of  trade,  lose  the 
benefits  of  the  summary  procedure  given  by 
8.  24  of  the  Friendly  Societies  Act  (18  &  19 
Vict.  c.  63),  against  persons  misapplying  their 
funds.  Mr.  Streeten  says,  that  this*  statute 
only  applies  to  societies  registered  under  the 
Friendly  Societies  Act.  This  statute  is,  how- 
ever, at  all  events  an  indication  of  the  inten- 
tion of  the  legislature,  that  trades  unions 
shall  have  rights  of  property  which  are  to  be 
protected  by  the  criminal  law.  I  think,  there- 
fore, that  it  is  clear,  that  societies  such  as 
this  are  not  criminal,  because  the  legislature 
could  never  have  intended  that  a  criminal  so- 
ciety should  have  the  benefit  of  the  Friendly 
Societies  Act.  It  is  absurd  to  suppose  that 
it  was  intended  that  these  societies  should 
be  able  to  prosecute  before  justices  those  who 
had  embezzled  their  money,  and  yet  should 
not  be  able  to  indict  a  criminal  at  the  assizes. 
The  recent  statute  is  equivalent  to  a  declara- 
tion by  the  legislature,  that  societies  having 
rules  in  restraint  of  trade,  have  no  defect  on 
that  account  in  their  title  to  property  in  pro- 
ceedings in  criminal  law. 

Btles,  J.  I  am  of  the  same  opinion.  Some 
of  the  objects  of  this  society  may  be  unlawful, 
as  being  in  restraint  of  trade,  and  so  void, 
but  the  objects  are  not  criminal.  I  agree 
with  the  reasons  already  given  by  the  Lord 
Chief  Justice. 

EEATmo,  J.  I  am  also  of  the  same  opinion. 
The  only  illegality  suggested  in  this  case,  is 
the  object  of  one  or  two  rules  which  are  in 
restraint  of  trade.  It  may  be  impossible  to 
enforce  these  rules,  as  being  illegal,  in  the 
sense  of  being  void,  but  are  they  within  the 
criminal  law?  Is  the  illegality  such  as  to 
deprive  the  funds  of  the  society  of  the  pro- 
tection given  by  the  criminal  law?  I  think 
not.  I  think  tLat  the  society  is  entitled  to 
that  protection. 

I  agree  with  what  the  Lord  Chief  Justice 
has  said  with  regard  to  the  late  statute  (32 


&  33  Vict  c  61).  It  maj  be  that  it  nipIiBi 
directly  only  to  registered  aooieties ;  still,  thit 
statute  is  a  clear  indication  that  the  Icgida- 
ture  did  not  intend  that  societies  haviiieniki 
in  restraint  of  trade  should  be  treatea  as  il- 
legal societies,  so  as  not  to  be  entitled  to  ib» 
protection  of  the  criminal  law.  It  has  hm 
argued  that  the  members  of  any  societj  hti^ 
ing  rules  in  restraint  of  trade  are  liaUe  to 
be  indicted  for  conspiracy  at  common  kv. 
No  authority,  however,  for  this  propoDtn 
has  been  cited,  and  in  the  absCToe  dt$af 
authority  I  think  we  most  assome  that  th^ 
would  not  be  liable  to  such  an  indidnMBt 
The  tendency  of  the  legislature  for  some  tint 
past  has  been  to  protect  sach  aodetieiM 
these,  when  conducted  without  violence  or 
molestation  of  those  who  are  not  membeo. 
It  may  also  be  noticed  that  the  last  statute 
(32  &  33  Vici  c  61)  is  caUed  an  "Act  to 
protect  the  funds  of  trades  unions  from  en- 
bezzlement  and  misappropriation,''  and  n  t» 
be  cited  as  the  "  Trades  Unions  Funds  I^ 
tection  Act.**  There  can,  therefore,  be  m 
doubt  that  the  legislature  intended  to  giteiD 
the  funds  of  trades  unions  the  protectian  d 
the  criminal  law. 

FiooTT,  B.  I  think  the  eonTictkm  iliooUl 
be  affirmed.  The  objection  to  this  convictioB 
is,  that  the  society  cannot  posBesB  pnmertf 
because  it  is  an  illegal  society.  The  allc^ 
illegality  is  caused  by  two  or  three  ruksii 
restraint  of  trada  Such  illegality  does  no^ 
however,  prevent  their  rights  cf  propertr 
from  being  recognized  in  criminal  pcoeee^ 
ings.  The  legislature  has  expressly  reeof- 
nized  such  right  of  property  in  the  Itft 
statute  (32  &  33  Vict  o.  61),  by  which  sh 
cieties  having  rules  in  restraint  of  tcpde  ea 
take  proceedings  before  justices^  under  tin 
Friendly  Societies  Act  (18  &  19  Vict  e.  63; 
8.24). 

Cleasby,  B.  I  am  of  the  same  opmoo. 
The  foundation  of  the  argument  aoaiiHt  tiiB 
convictioi.  is,  that  this  society  coola  have  bo 
servants.  I  think  this  i&  not  the  law.  Sndi 
a  society  may  have  servants,  and  can  proceed 
criminally  against  such  servants  if  thej  en* 
bezzle  the  society's  money. 

Conviction  ajjUrmed, 

Attorneys  for  prosecution:  MiUerACorkt, 
Kiddetytunster, 

Attorney  for  prisoner :  //.  Saunden,  Kii- 
derminster. 
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epair  t^  Haadieil— Uighwaj  Act,  1835 
S  Wm.  4.  0.  50),  J.  5— ConBtrnction— 
.w»y«  "— "  Coont;  Bridge"—"  Hnndrod 

tkuay  Ad,  1835,  provida/trr  the  re- 
•kwayn  in  a  ^eified  manner  not  at 
i  of  the  hundred).  By  i.  6,  "  high- 
Ihe  ootmtructwn  of  tlie  italute,  "  ihall 
ltd  to  nterta  all  ro-tdt,  hridget  (exeept 
dgti),  earriugeioayt,  eartwayi,"  tte., 

at  "  county  bri-lgen "  iadudei  hundred 
d  consequently  that  hundred  bridya 
hto'iyi  under  the  Highway  Act,  1835, 
'art,  that  humlredt  are  not  retimed 
tt  from  liability  to  repair  hundred 

tkal  even  if  hundred  bridga  were  not   ' 
t  "  county  hriditen^  hundreds  v?uttld 
■vtdbythe  Ui-jhur.iy  Act,  1835,/rD7n   , 
ity  lorepair  hundred  bridges,  as  there 
ntive  words  in  the  ilatule  to  reliettt 
nm  that  litdiility. 

,tcd  by  the  Ctuurman  of  the  Kest  i 
anons.  I 

29th  of  June,  1869,  J.  Adams  and 
as  reprcsentiDg  the  inhabitants  of  i 
Half  Hundred  of  Chart  and  Long- 
;he  coimt  J  of  Kent,  were  tried  npon 


Biron,  for  the  defendants,  5  &  6  Wm.  i, 
c.  50,  provides  for  the  repair  of  highways  by 
the  poriahcs  within  wliich  they  are  situate, 
and  hundreds  are  not  liable  for  such  repairs. 
If  the  bridge  in  this  case  is  a  highway  within 
the  meaning  of  the  etatnte,  the  convictiott 
must  bo  quashed.  This  depends  on  whether 
s.  6  (1)  of  5  A  6  Wm.  i.  a.  50,  includes 
hundred  bridges  in  the  word  "highways  "  as 
there  defined.  By  a.  6,  "  highways  "  includes 
all  bridges  not  t>L'ing  county  bridges.  This 
bridge  is  a,  hundred  bridge,  and  not  a  county 
bridge,  and  therefore  is  a  highway.  There 
is  a  clear  distinction  between  hundred  and 
county  bridges.  Hundred  bridges  are  the 
hridges  of  lesser  importance,  which  the 
hundred  is  liable  to  repair,  and  the  county 
bridges  are  those  bridges  in  a  county  of  greater 
importance,  which  the  county  is  hable  to  re- 
pair. The  legislature  has  recogi^ized  this 
distinction.  The  old  Highway  Act  (13  Geo.it, 
c.  78^  made  no  alteration  in  the  liability  to 
repair  bridges;  but  43  Geo.  3,  o  59,  con- 
tains  enactments  respecting  county  bridges. 

54  Geo.  3,  c.  90,  recites  43  (Jeo.  3,  e.  69,  and 
enacts  that  its  provisions  shall  extend  to 
hundred  bridges  as  well  as  to  connty  bridges. 

55  Geo.  8,  c.  143,  mentions  hundred  bridges 
eo  nomine.  These  statutes  shew  that  there 
was  a  well-ascertainod  legal  distinction  bo- 

•u<ii;uLuiij  ui  iiuui.  nuinmcu  ujA/u  i  twecu  couuty  ond  hundred  bridges  at  the 
ent  which  chwged  the  inhabitants      time  of  the  passing  of  the  Highway  Act,  1835. 


itting  one  of  the  hundred  bridges 
f  repair.  The  bridge  in  question 
)  within  the  Upper  Half  Hundred 
id  Longbridge ;  it  was  out  of  repair 
(ous;  and,  from  time  immemorial, 
)  of  that  bridge,  and  of  all  other 
xidges  within  the  Upper  Half 
lad  always  been  done  at  the  ei- 
e  inhabitants  of  the  Half  Hundred 
Ddred  rate  made  and  levied  in  the 
red. 

de,  everything  woe  proved  whieh 
tie  the  Crown  to  a  verdict.  But 
itendcd,  on  the  part  of  the  de- 
hat  since  the  Highway  Act,  IbSS 
n.  4,  c.  50),  hnnured  bridges  are 
as  highways  by  the  parishes  in 
'  are  respectirely  situate,  and  that 
ants  of  any  hundred  or  other  divi- 
lanty  are  no  longer  indictable  for 
pair  of  such  bridges. 
'  fonnd  the  defendants  gnilty. 
rtion  vas,  whether  a  public  bridge 
&om  the  time  whereof  the  memory 
insth  not  to  the  contrary  been  re- 
iliaiitlred,  is,  since  6  ft  6  Wm.  4, 
qiaiiable  by  the  hundred. 

e  wu  ftqni^  before  Bovill,  CJ., 
~         [,JJ.,andCIeasb7,£ 


Sections  SB  and  6^  of  that  Act  show  that  the 
liability,  ratione  tenurs,  is  not  aboUshed, 
and  a  clause  might  have  been  introduced 
reapoctitig  the  liabiliiy  of  hundreds;  hut 
there  is  no  such  clause.  [Be  also  referred 
to  l.'e.j.  T.  MerioR'lhshire  (6  Q.  B.  343, 
and  ««;.  v.  Bream  (15  Q.  B.  813 ;  18  L.  J. 
(M.C.)  123).] 

Bnrr'iw,  for  the  prosecution,  was  stopped 
by  the  Court 

BoviLL,  C.J.  In  dealing  with  5  &  6  Wm.  4, 
c  60,  it  is  necessary  to  consider  what  was 
the  state  of  the  law  previous  to  that  statute. 
There  were  then  statutes  relating  to  high- 
ways, and  statutes  relating  to  bridges.  5  &  fi 
Wm.  4,  c.  50,  is  a  statute  for  consolidating 
the  law  as  to  lughways.  It  does  not  refi:r  to 
the  statutes  relating  to  bridges,  but  only  to 
those  which  relate  to  highways.  It  is  true 
that  in  the  interpretation  clause  (s.  5)  we 
find  it  provided  "  that  the  word  '  highways ' 
shall  be  understood  to  mean  all  roadis  bridges 


(1)  SiodoD  5  of  5  «  G  Wm.  4,  c.  50,  ennoU  that 
"In  the  coiutrQctioB  of  this  Act  ...  the  word 
■  liigbways '  shall  be  UDilerstnod  tu  moon  alt  rowli, 
bridgea  (not  being  oonnlv  bridgea  ,  rarriogevayi, 
cartways,  horaewafi,  bridlemjs,  foDtKavs,  caiue- 
waya,  churdiwajs,  and  [uciiieivVa  .  .  • 
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(not  being  county  bridges),  carriageways,  cart- 
ways/* &c.  It  has  been  argued  that  the 
word  "highways"  under  this  definition  in- 
cludes hundred  bridges.  If  we  were  dealing 
with  a  legal  t«rm,  and  the  expressions  county 
bridge,  hundred  bridge,  borough  bridge,  or 
liberty  bridge,  were  known  to  the  law,  there 
might  be  some  foundation  for  the  argiiment. 
County  bridge,  however,  is  an  expression  not 
known  to  the  law.  It  is  merely  a  compen- 
dious way  of  speaking  of  a  public  bridge 
which  the  county  is  liable  to  repair.  In  an 
indictment  for  the  non-repair  of  a  county 
bridge,  it  is  not  stated  that  the  bridge 
is  a  county  bridge,  but  that  it  is  a  bridge 
which  the  county  is  liable  to  repair.  (1)  A 
county  bridge  is,  therefore,  a  public  bridge 
which  the  county  is  liable  to  repair.  The 
liability  to  repair  a  public  bridge  may  how- 
ever be  imposed  upon  a  hundred  or  a  divi- 
sion, or  a  borough,  or  on  one  or  more  indi- 
viduals. All  public  bridges  are  county 
bridges,  althougn  they  may  be  repairable  by 
the  hundred,  or  borough,  or  division,  or  by 
individuals,  instead  of  by  the  county.  It  is 
true  that  in  some  statutes  a  distinction  is 
drawn  between  county  bridges  and  hundred 
bridges.  43  Geo.  3,  c.  59,  mentions  "  county 
bridge,"  and  the  words  "  hundred  bridge  *'  do 
not  appear;  but  that  Act  only  deals  with 
bridges  which  counties  are  liable  to  repair. 
54  Geo.  3.,  c.  90,  deals  with  the  repair  of 
bridges  repairable  by  hundreds  or  divisions, 
and  it  therefore  specifically  mentions  these 
bridges,  and  extends  to  them  the  provisions 
of  43  Geo  3,  c.  69,  with  respect  to  county 
bridges.    In  55  Geo.  3,  c.  143,  it  was  neces- 


(1)  See  the  form  of  indictment  in  Arch.  Or.  PI. 
16th  ed.  850. 


sary  to  distinguish  between  count, 
dr^  bridges.    There  is,  however, 
distinction  between  county  bridges 
dred  bridges. 
I  am  of  opinion,  therefore,  that 

fretation  clause  (s.  5)  of  the  Hi| 
835,  includes  in  the  words  "  coun^ 
all  public  bridges,  although  th< 
repairable  by  divisions  other  than 
It  might  as  well  be  said,  in  a  ct 
township  is  liable  to  repair  a  big 
such  highway  was  not  a  parish 
because  not  repairable  by  the  pa 
say  that  a  public  bridge  is  nol 
bridge,  because  not  repairable  by  1 
but  by  the  hundred. 

With  respect  to  the  other  jwirt 
Wm.  4,  c.  60, 1  will  only  add  thi 
nothing   in  tiie  statute  to  take 
liability  of  the  hundred  which  e 
merly.    The  general  rule  is,  that 
words  do  not  take  away  such  a 
this.    It  is  necessary  that  there 
some  negative  words  to  do  so. 
however,  necessary  to  consider  1 
because  the  other  reasons  which  I 
are  sufficient  for  holding  that  5  & 
c.  50,  does  not  relieve  the  Upper  Ha 
of  Chart  and  Longbridge  from  th( 
to  repair  the  bridge  in  question. 

WiLLES,  Btles,  and  Hahken, 
ClkasbTi  B.^  concurred. 

Conviction 

Attorneys  for  prosecution:  K\ 
Dorman,  for  Fraaer,  Ash/ord. 

Attorneys  for  defendants  :  Furl 
dk  Creery,  Ashford. 


May  7, 1870.    The  Queen  v.  John  Guthrie.    [1  C.  C.  R  241.] 


Indictment — Charge  in  one  count  of  assaulting 
and  also  of  carnally  knowing  a  Girl  between 
the  Age  of  Ten  and  Twelve  Years— Verdict 
of  Common  Assault — Practice— Duplicity. 

Indictment^  that  the  prisoner  "  in  and  upon 
one  D,,a  girl  above  the  age  of  ten  years  and 
under  the  age  of  twelve  years  .  .  .  unlawfully 
did  make  an  assauU,  and  her,  the  said  i>.,  did 
then  unlawfully  and  carnally  know  and  abuse, 
against  the.  form  of  the  statute^"  &c.  tStc. 

The  offence  of  carnally  knowing  the  girl  was 
disproved,  but  the  jury  found  the  prisoner  guilty 
of  a  common  assault : — 

Held,  that  the  prisoner  might  he  properly  con- 
victed of  a  common  assault,  on  the  ground  that 
the  indictment  charged  two  distinct  misdemean" 


ours,  viz.,  of  assaulting  and  also 
knowing  Z>.,  and  that  the  prisoner  mil 
guilty  of  either  of  them. 

Case  stated  by  the  Chairman  < 
Sessions  for  the  County  Palatin 
ham. 

Indictment  "that  John  Guthi 
24th  of  December,  a.d.  1869,  in  ani 
Margaret  Davidson,  a  girl  above 
ten  years  and  under  the  age  of  t\i 
to  wit,  of  the  age  of  ten  years  and 
unlawfully  did  make  an  assault,  ai 
said  Margaret  Davidson,  did  then 
and  carnally  know  and  abuse,  a 
form  of  the  statute  in  such  case 
provided,  and  against  the  peace/'  i 
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Thk  Qubui  «.  QuTHBn. 


mts  no  other  count  in  the  indict- 

a  Taa  tried  on  this  indictmeiit  on 
'April,  1870.  TheoEfenceofcamalli'  I 
and  aboBing  the  girl  was  disproved, 
was  evidsDce  of  an  assault  of  an  in- 
d  Tory  Tiolent  character,  which  wat 
ijnrj,  who  found  Gnthria  guilty  of  i 
lusault 

leetiou  was,  whether  Qnthrie  could 
ly  convict^  on  this  indictment  of  t,  j 
lasaolt. 

ae  was  ai^od  hefore  fiovill,  O.J..  I 
rlee.and  Eannen,  JJ.,and  Cleasby,  fi, 

osel  appeared  for  the  prisoner. 
,  for  the  prosecution.    This  indiet- 
inder  24  &  25  Vict,  c  100,  s.  51  (1), 
^ordB  "  did  make  an  assault "  are  not 
in  charging  the  oBence  specified  in 
in.    The  indictment  therefore  cou- 
distinct  charges,  both  misdemeaa- 
,  a  common  aesanlt  and  an  offence 
1  sectioD.  The  statutory  offence  may 
■tfed  although  the  girl  consented, 
age  of  assault  is  therefore  not  in-  | 
the  charge  of  the  statutory  offence, 
ion  for  eiUier  of  the  misdemeanours 
nay  he  good.    The  objection  to  the 
t,  if  any,  could  only  be  tahen  at  the 
he  ground  of  duplicity.    This  was 
1  JVaih  V.  Req-  (4  B.  &  8.  935,  944 ; 
(M.C.)  94.  97),  where  it  was  held  I 
>bjection  can  be  taken  after  verdict 
:whichchaTge8twadiHt)nctoffences.  ! 
.  Banta  {8  C.  A  P.  674)  and    Rt'g.   I 
■B  (3  Coi,  643)  it  seems  to  have  been 
that  on  an  indictment  for  carnally  I 
a  girl  under  ten  years  of  age,  the  I 
night  be  found  gnilty  of  a  common  I 
,n  assanit  were  charged  iu  the  count, 
I  by  the  evidence  to  have  been  com- 
n  Jta:  v.  WithuU  (1  East,  P.  C.  617) 
indicted  in  one  count  for  burglary 
og  money  were  found  guilty  of  the 
nly,  and  it  was  held  that  this  con- 
is  good.    It  has  also  been  held  that 
offence  charged  in  a  count  neces- 
odee  a  lesser  offence,  the  prisoner 
unvicted  of    such    lesser  offence, 
it  is  not  specifically  charged:  Beg. 


of  24  *  26  Viet.  o.  100,  enacts  tl.st 
r  shall  nnlawfallj  aad  oamally  know 
aj  girl  being  above  Uie  age  of  tea  yeara 
Ihe  ago  of  twelve  yean,  Bnall  be  gailty 


T.  Ingram  (1  Salt  3841 ;  Rea.  V.  Oliver  (Bell, 
C.  0.  287;  30  L.  J.  (M.C.)  12);  R'g.  v.  Yfo- 
*)«  (Leigh  and  Cave.  81 ;  31 L.  J.  (M.C.)  70) ; 
I  R'S-  T.  Tutelar  (Law  Bop.  1  C.  C.  R.  194).  Ha 
also  referred  to  Jiex  t.  Dawioii  (8  Stark.  62). 

BoviLL,  C.J.  I  am  of  opinion  that  this 
I  conviction  should  be  affirmed.  The  indict- 
ment charges  thst  the  prisoner  "  did  unlaw- 
fully and  carnally  know  and  abuse  "  the  girl 
j  against  tho  form  of  the  statute ;  and  it  also 
charges  an  offence  at  common  law,  viz  :  an 
I  assault.  If  ony  objection  could  be  taken  to 
I  this  indictment,  it  could  only  be  on  the  gionnd 
of  daplicity.  I  think,  however,  that  there  is 
no  good  ground  for  such  aa  objection.  There 
is,  no  doubt,  a  difference  l>ctween  the  evidence 
necessary  to  convict  for  an  assault  and  the 
evidence  necessary  for  a  conviction  of  tho 
statutory  offence  charged  in  the  indictment. 
The  statutory  offence  may  be  committed, 
althongh  there  is  consent;  but  if  there  is 
consent  there  cannot  be  an  assault  In  this 
indictment  the  snbstanlive  common  law 
offence  of  an  assault  waa  charged,  and  there 
is  no  ground  tor  not  convicting  for  that  wtiich 
is  thos  distinctly  charged,  although  another 
and  a  more  serious  charge  follows  it.  The 
cases  of  Heg.  v.  Oliver  (Bell,  C.  C.  287 ;  30  L.  J. 
(MLC.)  12),  Reg.  v.  Ingram  (1  Salk.  384),  and 
Jt'g.  -v.Tayhr  (Law  Rep.  1  C.  C.  B.  194),  are 
sufficient  authoritice  for  thus  holding.  I  give 
thin  judgment  on  the  ground  that  thcrj  is  a 
distinct  charge  of  an  assault  in  the  indict- 
ment as  well  OS  of  a  more  serious  crime,  and 
I  think  that  the  charge  of  the  latter  crime 
does  not  prevent  a  conviction  for  the  assault, 
which  is  also  charged  and  has  been  proved. 

WiLLXB,  J.,  concurred. 

Btlbs,  j.  I  cannot  say  that  I  am  qnite 
free  from  doubt,  but  I  have  not  BUfBdent 
doubt  to  induce  me  to  dissent  from  the  rest 

of  the  Court. 

Clsasby,  B.  lam  of  opinion  that  the  con- 
viction was  right.  It  occurred  to  me  during 
the  argument  that  the  indictment,  in  effect, 
onlv  contained  one  charge,  viz.,  of  unlawfnlly 
iind  carnally  knowing  and  abusiog ;  but  I 
think  now  that  it  contains  also  a  second 
chaise,  viz.,  of  assaulting. 

Uahmkh,  j.,  concurred. 
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May  7, 1870.    Tm  Quimi  c.  Elizabeth  Bbowh.    [1  C.  C  R.  244.] 


ETtdence— 24  ft  25  Vict  c  100,  a.  60— "Secret 
Diapoiition  of  Dead  BoJy  ot  Child." 

Indictment  /or  endeavo-jring  to  conceal  Ike 
itTth  of  a  child  by  seerttty  diisputiug  of  the  dead 
body  tbtreitf. 

S.  60  of  24  &  25  Via.  e.  100,  enaett  that  "  if 
ony  wonum  sMl  be  delivered  i/a  eliiid,  every 
pcitoa  who  shall  by  a«y  tecrit  diej,oiilioii  of  the 
dead  body  of  the  eliild  .  . .  endeavour  to  conceal 
the   birth  Iherrnf,  thiU  be  guHly  of  a  mitde- 


The  pritoner  piit  llie  dead  body  cf  her  child 
over  a  wall  4i  fett  high,  which  divided  a  yard 
from  a  field.  The  yard  wut  at  the  back  of  a 
public  houte,  and  was  vsed  by  the  oeeupien  of 
thai  and  three  oilier  houses.  There  vjas  no 
Ihoroiiglifare  into  or  through  the  yard,  and  no 
entrance  into  it  except  by  a  nairow  pastaye/rom 
the  ilreet.  2he  prisoner  did  not  live  in  any  of 
the  four  homes  that  had  the  use  of  the  yard,  and 
she  must  have  pafied  from  the  street  into  the 
yard  in  order  to  throw  the  body  oeer  the  uiaS. 
A  person  looking  over  the  ivall  from  the  yard 
would  lee  the  body,  but  persons  going  through 
the  yard  or  using  it  in  the  ordinary  nmy,  would 
not  see  the  body.  The  field  Wf-t  a  grasf-field 
uied  by  a  butcher  for  grazing.  Thefidd  had  no 
gate  except  from  the  btdeher's  yard,  and  there 
was  no  public  path  through  the  field,  nor  any 
jxUh  in  the  field  that  ia-uld  take  any  one  within 
tight  of  the  body.  No  person  going  into  the 
field  in  their  ordinary  occupation  would  go 
near  the  body  or  tee  it,  nor  vroukl  they  tee  it 
unless  they  went  up  to  the  part  of  the  wall  where 
the  body  lay.  The  body  was  found  by  chance  by 
a  child.  There  u>as  nothing  on  or  over  the  body, 
and  nothing  (n  concrol  it  except  its  situation  ;^ 
Held,  Ihiit  there  vmk  evidence  to  go  to  the  jury 
^a"sieret  disposition  "  of  the  body  under  s.  IX) 
of  24  A  25  Vict.  c.  100. 

Cask  stated  bj  Brett,  J. : — 

Tlie  prisoner  was  tried  at  Newcastle  at  the 
last  Bpring  assizes  for  Northumberland,  for 
endeaTOuring  to  conceal  the  birth  of  her  child 
by  eecrotlj  dispoeing  of  the  dead  body  thereof. 

The  evidonce  as  to  the  dispodtion  of  the 
body  was  that  the  prisoner  had  put  the  body 
OTCT  a  wall  near  which  it  was  fomid.     That 
the  vail  was  4)  feet  high,  diTiding  a  yard 
from  a  field ;  the  yard  was  at  the  back  of  a 
public  house,  used  for  the  convenience  of  that 
house  and  three  other  tenements  by  the  occa-  i 
piers  thereof.  There  was  no  thoroughfare  into 
oi  through  the  yard,  and  no  other  entrance  to 
it  than  by  a  narrow  passage  from  the  street.  | 
The  prisoner,  who  did  not  liTe  at  the  public  i 
hoiise  or  at  any  of  the  tenements,  must  have  I 
passed  from  the  street  into  the  yard  in  order 
to  throw  the  body  over  the  wall  into  the  field.  I 
A  person  lookjne  orer  the  wall  from  the  yard 
would  see  the  diiid,  but  persons  going  through  . 
tbejvrdornaingitiaQwozdima:jvKj,vomi  \ 


not  see  the  child,  the  wall  would  h 
from  such  persons.  The  field  b 
body  was  found  was  a  gnuis-fieli 
butcher  to  graze  cattle.  It  was 
no  gate  into  it  from  any  road  ■ 
public-house  yard,  but  with  a  gs 
botcher's  own  yard.  There  wai 
path  through  the  field,  and  there ' 
or  path  in  the  field  which  would  I 
within  sight  of  the  body.  No  p 
into  the  field  in  their  ordinary 
would  go  near  the  body  or  see 
in  the  field  would  see  it  unless 
accidentally  or  in  search  up  t 
of  the  wall  where  the  body  laj 
girl,  picking  Sowers  in  the  field, 
dentally  to  the  wall  and  found  t 
was  close  to  the  wall,  as  near  to  il 
possibly  be ;  it  seemed  as  if  it  had  I 
over  the  wall ;  there  was  blood  c 
the  body  was  lying  on  its  fare,  at  t' 
from  the  gate,  naked,  with  nothinf 
it,  nothing  to  conceal  it  but  its  i 
the  field  and  the  wall. 

It  was  contended,  on  behalf  of  tl 
that  there  was  no  evidence  of  a  set 
tion  of  the  dead  body.  Ujwn  this 
case  the  followii^  question  woe 
jury. 

Did  the  wall  and  the  position  c 
in  the  field  and  with  rrgard  to  tl 
the  mode  in  which  the  ticid  am 
were  used,  conceal  the  body  fr 
world,  unless  from  a  person  who  b 
for  the  child  might  find  it,  or  by  g 
the  way  in  the  field,  or  by  lookin 
wall,  might  accidentally  discover  il 
found  an  answer  in  the  affinnative, 
find  that  there  was  a  secret  disiXK 
body;  but  if  they  found  an  ann 
negative,  they  could  not  find  tha 
a  secret  disposition. 

The  jury  found  the  prisoner  gui 

The  question  was,  first,  whethei 
any  evidence  of  a  secret  dispoei' 
dead  body  of  the  child  within  the 
the  statiit«(l);  and,  secondly,  i 
there  was  such  evidence,  the  fon 
the  question  was  left  to  the  jury 

The  case  was  a^ued  before  I 
Wilies,  Bylcs,  and  Eannen,  JJ.,and 

No  counsel  appeared  for  the  prii 
liidlty,  for  tie  prosecution.    I 


tl)  8.  60  of  24  &  25  Viol,  c  100, 
"  if  atiy  wuman  ihull  be  deliveivd  of  i 
pemoD  who  Mhall  by  any  secret  dispna 
dead  body  of  the  said  cliild  .  .  .  .  et 
ooocenl   the  birth  thereof,  ahall  be 


THE  LAW  EEPORTa—SESSIONS  CASES.  1870, 


165 


Tem  Qusvn  v.  Bbown. 


lis  case  that  there  was  a  criminal 
endeavonr  to  conceal  the  birth" 
meaning  of  the  section,  and  the 
herefore,  now  is,  was  there  any 
)  go  to  tibe  jury  of  a  "  secret  dis- 
[>f  the  body?  The  test  is,  was 
probability  that  the  body  would  be 
le  place  where  it  was  put  ?  Here 
probable  that  the  body  would  be 
there  was,  therefore,  a  secret  dis* 
[n  I(f^.  V.  Sleep  (9  Cox,  559),  the 
ad  placed  the  dead  body  of  her 
3pen  box  in  her  bedroom.  Byle8,J., 
ry  that  **  secrecy  was  the  essence 
ice/'  but  left  it  to  the  jury  to  say 
ere  was  a  secret  disposition.  In 
k  (22  L,  T.  (N.S.)  216)  the  facts 
ery  closely  those  of  Iteg.  v.  Slet^, 
cited,  and  Lush,  J.,  there  assented 
ig  in  Heff.  Y.  Sleep,  but  said,  *'  but 
le  attendant  circumstances  of  the 
be  taken  into  consideration."  The 
eft  to  the  jury,  who  found  the 
ailty.  In  Beg.  v.  Nixon  (1),  it 
ave  been  held  that  there  was  no 
mtion  of  a  bodv,  by  placing  it  in 
und  surrounded  by  a  wall  five  feet 
re,  however,  there  was  a  public 
3ng  the  wall,  so  that  any  one  who 
d  see  the  body.  There  was  there 
ty  that  the  body  would  be  found, 
»8e  there  was  no  such  probability. 

U.  The  first  question  is  whether 
evidence  of  a  "  secret  disposition  " 
within  the  statute,  24  &  25  Vict. 
L  It  seems  to  me  that  what  is  a 
eition  must  depend  upon  the  cir* 


in  Beg.  ▼.  Clarke,  4  F.  ft  F.  1040,  n. 


cumstances  of  each  particular  case.  The  most 
complete  exposure  of  the  body  might  be  a 
concealment  As,  for  instance,  if  the  body 
were  placed  in  the  middle  of  a  moor  in  the 
winter,  or  on  the  top  of  a  mountain,  or  in 
any  other  secluded  place,  where  the  body 
would  not  be  likely  to  be  found.  There  would, 
in  such  a  case;  be  a  secret  disposition  of  the 
body,  and  the  jury  must  say,  in  each  case, 
whether  or  not  the  facts  shew  that  there  has 
been  such  a  disposition.  In  this  case  there 
was  abundant  evidence  to  go  to  the  jury 
that  the  body  had  been  disposed  of  secretly. 
The  evidence  of  a  secret  disposition  consisted 
in  the  situation  in  which  the  body  was  placed^ 
and  it  was  a  question  for  the  jury  to  say 
whether  placing  the  bod>  in  such  a  situation 
was,  in  fact,  a  secret  di8i)osition  of  the  body. 
It  is  easy  to  suggest  cases  where  placing  a 
body  in  a  particular  situation  would  un- 
doubtedly be  evidence  of  a  secret  disposition, 
as  if  a  body  were  thrown  down  from  a  cliff  to 
the  sea-shore,  in  a  secluded  place.  If,  how- 
ever, the  place  were  very  much  frequented, 
there  might  be  no  evidence  of  a  secret  dis- 
position from  such  an  act.  There  must,  no 
doubt,  be  an  intent  to  conceal  the  body,  but 
here  there  is  no  question  as  to  the  intent. 
The  second  question  is  as  to  the  direction  of 
the  learned  judge.    I  think  it  was  right. 

Btlxs,  J.  I  am  of  the  same  opinion.  I 
doubt,  however,  whether  we  have  any  power 
to  question  the  ruling  of  the  learned  judge. 

WiLLEs  and  Hannbn,  JJ.,  and  Cleasby,  B., 
concurred. 

Conviction  affirmed. 

Attorneys  for  prosecution :  O.  Knox,  /or 
Sanderson,  Berwick, 


June  4, 1870.    The  Queen  v.  Buttle.    [1  C.  0.  R  248.] 


Peijory — Answers  to  CommiBsionera 
iring  into  Existence  of  Corrupt  Prao- 
Elections  — 26  Vict  c.  29.  s.  7  — 
ctioo. 

ict,  e,  29,  8.  7,  it  is  enacted,  that 
fare  commiasioners  for  inquiring 
ience  of  corrupt  practices  at  elections 
excused  from  answering  quest  km  s  on 
that  the  answers  thereto  may  crimi- 
\nd  "  that  no  statement  made  by  any 
nswer  to  any  question  put  by  su^ 
in  shaU,  except  in  casts  of  indict-' 
^wry^  &e  admissible  in  evidence  in 
wg,  eivU  or  criminal "; — 
i  ^  except  in  cases  of  indictments  for 
9piie$  imly  to  perjury  committed  k- 


fore  the  commissioners,  and  therefore,  on  an 
indictment  for  perjury  committed  at  the  trial  (f 
an  election  petition,  evidence  of  answers  to  com- 
missioners appointed  to  inquire  into  the  existence 
of  corrupt  practices  at  the  election  in  question  is 
not  admissible. 

Case  stated  by  Kelly,  C.B. : — 

Indictment  for  pei^ury  committed  at  the 
trial  of  an  election  petition,  in  respect  of  the 
borough  of  Bridgwater,  before  Blackburn,  J. 
The  perjury  assigned  was,  that  the  prisoner 
"  had  not  received  money  for  his  vote,"  and 
"  that  he  had  not  received,  ten  pounds  for  his 
vote." 

The  prisoner  was  tried  at  the  last  assizes 
for  the  county  of  SomQteic^L   ^i^dssn^  "sn*^ 
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given  on  which,  though  it  was  by  no  means 
conclusive,  a  conviction  might  have  been 
obtained.  The  counsel  for  the  prosecution 
then  proved  that,  upon  a  commission  to  in- 
quire into  the  existence  of  corrupt  practices 
at  the  election  in  question  before  certain  com- 
missioners, the  prisoner  was  examined  as  a 
witness  upon  oath,  and  admitted  upon  such 
examination  that  he  had  received  1&.  for  his 
vote  at  the  election  in  question,  and  he  further 
admitted  in  express  terms  that  he  had  sworn 
falsely  upon  the  trial  of  the  election  petition 
before  Blackburn  J. 

It  was  contended  for  the  prisoner  that  this 
evidence  was  not  admissible,  and  that  the 
exception  in  relation  to  perjury  in  26  Vict, 
c.  29,  s.  7  (1),  applied  only  to  perjury  com- 
mitted before  the  commissioners  under  the 
commission,  and  not  to  perjury  committed 
upon  the  trial  of  the  election  petition,  the 
judgment  or  report  upon  which  petition  had 
led  to  the  commission  of  inquiry.  Inasmuch 
as  it  was  clear  that  the  prisoner  had  been 
compelled,  under  peril  of  commitment  and 
imprisonment,  to  give  evidence  before  the 
commissioners,  ana  consequently,  that  the 
evidence  which  he  so  gave,  which  was  per- 
fectly true,  was  obtained  from  him  by  com- 
pulsion, if  it  could  be  used  in  evidence  against 
him  on  a  criminal  charge,  the  rule  of  law  that 
no  man  is  bound  to  criminate  himself  would 
be  defeated. 

The  prisoner  was  found  guilty. 

The  question  was  whether  this  evidence 
was  admissible. 

The  case  was  argued  before  Kelly,  C.B., 
Martin,  B.,  Blackburn,  Mellor,  and  Montague 
Smith,  J  J. 

Saiinflers,  for  the  prisoner.  The  question 
is,  whether  the  words  "except  in  cases  of 
indictments  for  perjury  "  include  all  indict- 
ments for  perjury,  or  only  iodictments  for 
peijury  committed  before  the  commissioners. 
It  is  contrary  to  the  whole  scope  and  object 
of  the  section  that  the  words  should  have  the 
larger  meaning,  and  there  is  nothing  un- 
reasonable or  contrary  to  the  ordinary  rules 
of  construction  in  reading  these  words  as 
applying  only  to  perjury  before  the  com- 


(1)  26  Vict.  o.  29,  8.  7,  enacts,  that  no  witness 
before  commissioners  inquiriDg  into  the  existence 
of  corrupt  practices  at  elections  shall  be  excused 
from  answering  questions  on  the  ground  that  the 
answer  thereto  may  criminate  him,  and  a  witness 
answering  all  such  questions  shall  be  entitled  to 
receive  a  certificate,  which  shall  be  a  defence  to 
Lim  against  any  proceedings  for  any  offence,  under 
the  Corrupt  Pjacticts  Prevention  Acts,  committed 
by  him  before  so  giving  his  evidence. ..."  Pro- 
vided that  no  statement  made  by  any  person  in 
answer  to  any  question  put  by  or  before  such  com- 
missioners  shall,  except  in  cases  of  indictments  for 
perjury,  be  admissiblo  in  evidence  in  any  proceed- 
in^^  civil  or  criminal." 


missiooers.    The  evidenoe  vtbb,  fheiei 
admissible. 

Poole,  for  the  prosecution.  Thi 
"  except  in  cases  of  indictments  for  ] 
are  general,  and  subject  to  no  except 
the  evidence  was  therefore  admissil 
construe  these  words  in  a  limited  seni 
be  contrary  to  their  plain  and  ordinal 
ing.  If  the  legislature  had  intended  i 
any  class  of  cases,  such  exception  cou 
have  been  expressed.  There  is  no  ac 
here.  The  only  question  is,  whel 
words  of  the  section  are  to  be  read 
ordinary  sense.  Beference  to  the 
statute,  15  &  16  Vict.  c.  67,  shews 
words  include  all  indictments  for 
8.  8  of  15  <&  16  Vict.  c.  57,  oontaine 
sions  somewhat  similar  to  those  o 
26  Vict.  c.  29,  and  a  somewhat  similar 
but  the  exception  to  the  proviso  is, 
in  cases  of  mdiotment  for  perjury  c( 
in  »U(h  unstuers"  It  must  be  assui 
the  legislature  intended  a  change  of : 
by  this  change  of  words,  especially 
alteration  of  meaning  is  clear  anc 
biguous  if  the  words  are  read  in  their  < 
sense.  [He  referred  to  Beg.  y.  Scott  { 
Bell,  47 ;  25  L.  J.  (M.C.)  128).] 

Eellt,  C.B.  I  am  of  opinion  tl 
conviction  should  be  quashed.  The 
is,  what  is  the  meaning  and  spiri 
statute  (26  Vict,  c.  29,  s.  7)  ?  It  em 
commissioners  to  summon  people  befc 
and  to  put  to  them  any  questions  re 
the  elections.  The  question  then  is, ' 
the  terms  and  conditions  upon  wh 
power  is  given  to  the  oommissionc 
seems  to  me  that  the  powers  of  the 
sioners  may  be  thus  stated :  When  a 
is  before  them  they  may  be  suppose 
"  You  must  answer  all  proper  ques' 
may  choose  to  put  to  you ;  if  you  i 
do  so,  we  shall  commit  you  to  prison 
answer  truly,  you  are  safe.  If  by  an; 
you  are  exposed  to  a  criminal  procec 
bribery,  the  CJourt  will  stay  the  pro 
against  you.  Further,  the  evidence  3 
give  shall  under  no  circumstances  1 
be  used  against  you.  But  if  you  d( 
the  truth,  and  by  answering  unti 
defeat  justice  and  mislead  us,  you 
indicted  for  this  perjury,  and  this 
may  then  be  used  against  you." 

I  think  that  it  was  not  the  intenti< 
legislature  that  a  witness  should  be  cc 
to  answer,  under  pain  of  imprisonn 
should  then  be  exposed  to  an  indict 
some  perjury  committed  on  another  < 
and  that  his  answers  before  the  comm 
should  be  used  as  evidence  at  the  trii 
indictment  This  would  be  directly 
sive  of  the  principle  of  the  common  1 
however,  a  witness  commits  perjur 
the  commissioners,  Ida  evidence  be 
commiBsioDers  may  be  used  against 
an  indictment  for  that  peijury.  Inth 
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16  A  16  Vict.  o.  57,  B.  8)  there  are 
ich,  if  thej  had  been  mtrodnced  here, 
Te  pat  the  present  question  lw;ond 
rbe  witness  would  then  clearly  have 
Bcted.  The  reason  why  theee  words 
ted  no  doabt  is  that,  whoever  framed 
ite,  did  BO  in  a  sloreulj  way,  and 
nit  want  of  care  in  drawing  it 

t,  B.  I  am  of  the  same  opiDion. 
iK>  in  the  aectjon  (26  Vict  o.  29,  s.  7), 
DO  statement  mads  bj  any  person  in 
any  question  pnt  by  or  before  snch 
mere  sball,  except  in  cases  of  in- 
,  for  perjury,  be  admissible  in  evi-  1 
any  proceeding,  civil  or  criminal." 
iked  to  read  the  section  as  allowing 
ements  to  be  admissible  evidence  in 
oents  for  petjory.  If  this  ib  not  the 
bnction  of  the  section  evidenco  of 
ements  is  not  admissible,  because 
role  of  the  common  law  intervenes 
ludes  this  species  of  proof.  Of  course 
ind  of  evidence  is  excluded,  and  the 
leison  might  be  convicted  on  other 
I  think  that  these  answers  were 
nble  in  evidence  unless  the  witness 
kI  of  his  common  law  protection.  . 
ot  aesnme  that  this  protection  is  ! 
7  nnlesB  the  legislature  clearly  says 
a  the  statute  (26  Vict  o.  29,  s.  7) 
dearly  say  so,  I  think  the  protection 
m  away,  and  the  evidence  therefore 

rlmiaaihln 

HTBK,  J.  I  am  of  the  same  opinion. 
of  26  Viot  o.  29.  enacts :— [the 
aim  read  the  first  part  of  the  seo- 
'  the  common  law  a  witness  may, 
t  compelled  to,  answer  queetions  if 
sn  would  criminate  him.  By  this 
le  l^islatnre  says  that  a  witness 
xtmmission  shall  answer  questions 
Hiding  that  the  answer  may  crimi- 
Then  comes  the  proviso :— [the 
idge  read  the  proviso].  The  proviso 
.  that  no  statement  before  the  com- 
I  ahall  be  given  in  evidence  at  all, 
ooeedingB  civil  or  criminal.  This 
IB  for  the  purpose  of  obtaining  full 
of  all  the  matters  as  to  which  the 
qneetioned.  Then  comes  the  ex- 
.  the  proviso,  "  except  in  cases  of 
Is  for  peijory."  These  words,  again, 
[weral;  and  Mr.  Poole's  argument 
s  evidence  was  consequently  admis- 
is  and  on  any  other  trial  for  perjnry. 
owerer,  that  this  is  not  the  true 


construction.  I  think  that  the  exception  must 

becorrelative  with  the  operation  of  the  statute, 
and  that  it  therefore  reEers  only  to  perjury 
committed  under  the  statute,  that  is  to  per- 
jury before  the  commissioners. 

In  15  &  16  Vict  c  67,  s.  8,  there  are  pro- 
visions somewhat  similar  to  those  of  26  Vict, 
c.  29,  B.  7;  and  then  there  follows  a  proviso 
I  to  s.  8  of  16  &  16  Vict  c.  57 :  "  Provided 
.  always  that  no  statement  made  by  any  person 
in  answer  to  any  qntation  put  by  snch  com- 
missioners shall,  except  in  cases  of  indictment 
for  perjury  eommUiKd  in  such  ansiBm-i,  be  ad- 
missible in  evidence  in  any  proceeding,  civil 
1  or  criminal."  The  older  section  has,  however, 
been  remodelled  and  quite  altered  in  form  in 
the  latter  one,  and  the  words,  "  committed  in 
such  answers,"  have  been  omitted  in  f.  7  of 
26  Vict.  c.  29,  When  the  legislature  change 
the  words  of  an  enactment,  no  doubt  it  must 
be  taken  primfl  facie  that  there  was  an  inton- 
tion  to  change  the  meaning  of  the  enactment. 
This,  however,  is  not  necessarily  so.  Here, 
the  omission  may  have  been  because  there 
was  a  wish  to  change  the  law,  or  because  the 
omitted  words  were  thought  to  be  super- 
fiuous.  I  cannot  believe  that  there  was  a 
wish  to  change  the  law,  and  1  therefore  think 
that  the  evidence  was  not  admissible. 

Mbllob,  J.  I  am  of  the  same  opinion. 
The  object  of  the  statute  is  to  enable  the 
oommissioners  to  prosecnto  their  inquiries 
snocessfally.  The  statute,  therefore,  protects 
witnesses  who  answer  truly,  and  I  thuik  that 
"except  in  casee  of  indictment  for  perjury" 
means  pegnry  committed  before  the  com- 
missioneis. 

MoNTAoux  Smith,  J.     I  am  of  the  same 

opinion.  The  section  protects  witnesses  an- 
swering truly  from  all  liability  to  proceedings 
under  the  Corrupt  Practices  Prevention  Acts, 
and  it  also  provides  that  no  statement  mads 
by  such  witnesses  before  the  commifisioners 
shall  be  admissible  in  evidence  in  any  pro- 
ceeding, civil  or  criminal.  The  intention  of 
the  section  is  shewn  by  these  general  words; 
and  I  think  the  exception  does  not  apply  to 
any  indictment  for  perjury  except  perjury 
committed  before  the  commissioners, 

Conviclhn  qutuhed. 

Attorneys  for  prosecation :  Torr  i£  Co. 
Attorneys    for    prisoner :    Heed    &    Cook, 
Bridgwater. 
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Obstractfam  at  Ti*in-24  &  25  Vict,  c  97,  i.  36—  i 
Altering  Sisiul^  I 

24  A  25  Vict.  e.  97,  i.  36,  enadi  that  "  tvho- 
toever,  by  any  unlawful  act,  or  by  any  wilful  ^ 
orniMi'on  or  neglect,  iJiall  obitrutt,  or  caute  lo  be 
ohttrueted,  any  engine  or  carriaiie  using  any 
railwiit/,  .  ,  .  ehall   be  guilty  of  a  miaicmea- 

TAf  prisoner  unlawfully  altered  some  railway 
Kijnak  at  a  railwiy  dalion.  The  alteration 
cauicd  a  train,  wfiieH  wuld  have  passed  the 
tbitioa  viithout  slackening  speed,  to  dnrkrn 
tpefd,  and  to  come  nearly  to  a  sl'irid,  Ajiather 
fraiu  going  in  the  same  direction,  and  on  the 
Kime  txiils,  vxis  due  at  the  elation  in  half  an 

Held  (Martin,  B.  dimenting),  that  the  pri- 
soner had  "ohstrucled"  a  train  within  the 
meaning  ofs.  3Gi^2i  &  25  Vict,  c  97. 

Cabb  Bt&tcd  by  the  Deputy  Chairman  of 
Quarter  SeBRione  for  the  coatity  of  Chester. 

Indiclment  nnder  24  &  25  Vict.  c.  97,  s.  36, 
that  the  prisoner  "  by  a  certain  unlawful  act, 
to  wit,  by  unlawfully  interfering  with  and 
changingcertain  signals  in  use  upon  a  certain 
railway  callod,  &c , .  .  .  unlawfully  and  wil- 
fully did  obstruct,  and  cause  to  be  obstructed, 
a  certain  engine  and  carriages  then  using 
eurh  railway,  against  the  form,"  &c. 

Second  count:  that  the  prisoner  "nnlaw- 
fally  and  wilfully  did  obstruct,  and  cause  to 
bo  obetrnct^rd,  a  certain  engine  and  carriages 
then  using  a  certain  railway,  called,"  &c 

The  prisnner  was  tried  on  the  'i2ad  of 
February,  lb70. 

At  about  eleven  o'clock  on  the  night  of  the 
14th  of  January  last,  the  clerk  in  charge  of 
the  Dukinfield  station  of  the  Manchester, 
Sheffield,  &c.,  Bailway,  arranged  the  signals 
for  the  night.  There  was  a  semaphore  signal 
on  tlie  platform,  having  several  arms,  with  a 
separate  lever  to  work  each  arm,  and  there 
were  two  signals  at  about  '200  yards  distance 
from  and  on  either  side  of  the  station,  one 
on  the  "np"  line  and  the  other  on  the 
"  down "  line,  and  both  worked  by  lovers 
from  the  platform  at  the  station.  The  clerk 
put  out  the  lights  of  the  semaphore  signal, 
and  placed  the  arms  down  to  indicate  the 
lines  "  all  clear,"  and  the  two  distant  signals 
be  arranged  eo  as  to  shew  white  lights  also 
indicating  that  the  lines  were  clear.  Subse- 
qacnily  the  prisoner  climbed  over  a  door  in 
the  Willi  of  tliu  station  and  altered  the  signals. 
He  placed  one  arm  of  the  semaphore  at  right 
angles  with  the  post,  and  another  at  an  acnto 
angle,  the  former  signifying  "danger,"  the 
latter  "  caution."  He  made  both  the  distant 
signals  shew  red  lights,  indicating  "danger." 
The  prisoner  was  not  sober.  The  clerk  gave 
him  into  custody  for   meddling  with   the 


signals.  On  hii  way  hack  to  the  sWiDB, 
after  gJTing  the  prisoner  into  enstadj,  tba 
clerk  saw  a  goods  train  which,  voder  odi- 
nary  circumstances,  would  have  jmrnA 
through  Dukinfield  station  withont  ilacka- 
Jng  speed,  moving  slowly  thiongh  the  statu 
on  the  "  np  "  line. 

The  driver  of  the  goods  train  proved  lU 
he  had  observed  the  distant  signal  an  tte 
"  up  "  line  showing  the  red  liglit,  and  Uiitk 
consequence  he  shut  off  steam  and  af^wnadisd 
the  Dukinfield  station  cantioo^y,  and  thrt 
at  the  station  he  brought  the  tnin  "n^t 
near  to  a  stand,  and  could  hare  come  to  a 
Bland  at  any  moment,"  bnt  seeing  no  oos 
on  the  platform  he  pa^ed  on.  It  «m  iln 
proved  that  the  mail  train  going  in  the  MO* 
direction,  and  on  the  same  rails  as  the  goodf 
train,  was  dne  at  Dnkinfield  station  in 
about  half  an  honr  after  the  goods  tnin  ao 
passed  through  the  statitm. 

The  jury  found  the  prisoner  gnilly. 

The  question  was,  whether  tJhe  above  Mi 
amounted  to  an  "  obHtmction "  within  tte 
meaning  of  B.  36  of  24  &  25  Vict  o.  97.  (1) 

The  case  was  argued  before  Kelly,  CK, 
Martin,  B,  Blackbnm,  Mellor,  and  HoDt^m 
Smith,  JJ. 

Horatio  Lloyd,  for  the  proeecntim.  Tin 
words  of  s.  36  (1)  are,  "  obstruct  or  came  to 
be  obstructod."  There  is  nothing  in  the 
section  to  shew  that  the  obetrncttMi  miBt 
be  some  physical  obstacle  on  the  line.  Its 
train  is  unlawfully  stopped,  it  iaobstmcttd 
whether  the  stoppage  is  caused  b;  siguli 
or  by  placing  something  on  the  rula  Hm 
wording  of  s.  S5  (1)  tiJso  shews  that  tkat 
may  be  an  obstruction  by  the  nulawful 
alteration  of  signals.    In  this  cose  the  goods 

(I)  Section  SS  of  24  &  25  Vict  c  97,  oaM 
that  "  whcsoever  shall  unlawf  ally  and  tnalidimlf 
put,  place,  caat,  or  throw  upon  or  aciou  any  nit 
way  any  wood,  stone,  or  other  mattCT  or  Ihilig, « 
sholl  anhiwfully  and  niBlicioualy  lake  up,  ranore, 
ur  displace  an;  rail,  sleeper,  or  otlier  msltec  ot 
Ibing  belonging  to  any  railway,  or  shall  milt- 
fully  and  ma' icioutJy  turn,  mova,  or  dJTert  uT 
pointH  or  otlier  machinery  lielonginK  to  any  nil- 
way,  or  sluilt  unlawfully  and  maliciouil;  in*kt 
or  abew,  hide  or  remove,  any  aignai  or  liAtipca 
or  near  to  any  nulway,  or  ihdl  uulairiUlj  and 
nmliciousl;  do.  or  cause  io  be  dc 
mntter  or  Ihiog,  with  intent  in  an 
aforesaid  lo  o&tmct,  upset,  overtli 


'of  tbecK 


-"Whosoever,    by    any   imlawfdl 
wilful  omiamon  or  neglect,  ^^ 


act,  or  by  auy  wilful  omiamon  or  n^leet,  i 
olietnict,  or  oinae  to  be  obttfooled,  any  ta>f~' 
earrisge  luing  any  tailw^,  or  ihnll  aid  o 
tlioreiu,  shall  be  guilty  of'^a  miademeanowr. 
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itmcted  because  it  was  stopped, 

page  was  also  an  obstmotion  of 

in,  which  was  due  at  the  place 

wards. 

1  appeared  for  the  prisoner. 

.B.  I  think  the  obstruction  in 
vithin  8.  86  of  24  <&  25  Vict  c.  97. 
or  changed  the  railway  signals 
jar  "  to  *'  danger  "  and  "  caution.** 
ids  train  came,  which,  but  for 
would  have  passed  on  through 
without  slackening  speed.  The 
3  train,  however,  seeing  the  state 
lis,  came  "  very  near  to  a  stand.** 
Lwas  going  in  the  same  direction, 
same  rails,  and  was  due  at  the 
alf  an  hour.  I  think  that  there 
sh  an  obstruction  as  if  a  log  of 
been  placed  across  the  rails. 
a  direct  obstruction,  which  I 
thin  the  words  as  well  as  the 
section. 

B.  If  the  decision  of  this  case 
me,  I  should  be  of  opinion  that 
•een  no  obstruction  within  s.  36. 
t  it  is  straining  the  meaning  of 
to  hold  this  to  be  an  obstruction. 
3f  the  section  are : — [the  learned 
the  section].  I  think  that  stop- 
I  by  changing  the  signals  is  not 
t  or  cause  to  be  obstructed  an 
rriage  "  within  this  section. 

ill,  J.  Section  85  of  24  &  25 
leals  with  malicious  obstructions 
[The  learned  Judge  read  the 
he  felony  under  this  section  con* 
the  wrongful  act  alone,  but  in  its 
with  a  malicious  intent  Then 
which  creates  a  misdemeanour. 
)  section].    Section  86  deals  with 


an  offence  much  less  serious  than  that  men- 
tioned in  s.  85.  The  offence,  under  s.  86,  is 
the  unlawfully  obstructing  a  train,  not  in 
obstructing  it  unlawfully  with  a  malicious 
intent,  as  required  by  s.  85.  In  this  cose  a 
drunken  man  unlawfully  changed  the  signals. 
The  natural  result  of  this  would  be  to  stop 
the  train,  and  to  cause  derangement  of  the 
whole  machinery  of  the  railway.  If  this  is 
the  natural  result  of  the  prisoner's  act,  is  it 
not  a  causing  a  train  to  be  obstructed  ?  There 
is  nothing  in  s.  86  to  shew  that  the  obstruc- 
tion must  bo  a  physical  one.  It  is  sufficient 
if  a  train  is  in  ract  obstructed. 

MsLLOR,  J.  Section  85  defines  a  number 
of  unlawful  acts,  including  the  altering  of 
signals,  which  if  done  with  a  malicious 
intent,  are  felonies.  Section  86  says,  if  "  by 
any  unlawful  act  **  any  person  shall  obstruct 
an  engine,  <&c.,  he  shall  be  guilty  of  a  mis- 
demeanour. I  think  the  acts  specified  in 
s.  85  are  all  included  in  s.  86  under  the 
terms  "unlawful  act/'  and  as  an  actual 
obstruction  was  caused  in  this  case  by  one 
of  the  acts  mentioned  in  s.  85, 1  think  the 
prisoner  was  guilty  of  obstructing  a  train 
within  the  meaning  of  s.  86. 

MONTAOUB  Smith,  J.  I  am  of  the  same 
opinion.  The  words  of  the  section  are: — 
[the  learned  Judge  read  the  section].  I 
think  that  s.  86  may  be  read  by  reference  to 
s.  85,  which  assumes  that  a  train  may  be 
obstructed  by  dealing  with  the  signals,  and 
as  the  train  in  this  case  was  in  fact  obstructed, 
I  think  the  case  comes  within  s.  86,  and  that 
the  prisoner  was  rightly  convicted. 

Conviction  affirmed. 

Attorneys  for  prosecution :  CunVffe  A  Beau^ 
viont. 


June  4, 1870.    Thib  Qumn  v.  Kay.    [1  C.  C.  E.  257.] 


&  25  Vict,  a  98,  b.  24—-  Warrant,*' 
ity.-  •«  BequfiBt,"  *•  for  the  Payment 
r  "—Receipt 

24  <fe  25  Vid.  c  98,  enacts  that, 
with  intent  to  defraud,  shall  make 
arrantf  order,  authority,  or  request 
ent  of  money  .  .  .  for,  in  the  name, 
oount  qf  any  other  person,  without 
ority  or  excuse,  .  .  •  shaU  he  guilty 

\  a  document,  in  form  a  mere  re- 
hy  a  depositor  to  a  building  society 
'  mumey  en  deposit,  might  properly 
Ai  an  indictment  as  a,"  warrant," 
'  iff  *•  rspicst "  *'foT  the  payment  of 


money ^^  if,  hy  the  custom  of  the  society,  such 
receipts  were  in  fact  treated  as  warrants,  au' 
thorities,  and  requests  for  the  payment  of  money  ; 
and,  thertfore,  that  a  person  forging  such  a 
receipt  might  be  properly  convicted  under  s,  24 
of  2^  ik  25  Vict.  c.  98,  upon  an  indictment 
so  describing  the  document  as  a  *' warrant^ 
"  authority,"  or  "  request "  "for  the  payment  qf 
money," 

Cabs  stated  by  A.  R  Adams,  Q.G.,  Ck)m* 
missioner. 

Indictment  for  feloniously  making,  by  pro- 
curation, in  the  name  of  one  Susey  Ambler,  a 
security  for  money,  to  wit  417/.  ISs,^  without 
lawful  authority  or  eicutse,  with  mtesi^  \a 
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defraud.  In  the  second  count  the  prisoner 
was  charged  as  in  the  first  count,  except  that 
it  was  stated  that  he  made  the  security  with- 
out the  lawful  authority  of  the  said  Susey 
Ambler.  The  third  and  fourth  counts  were 
as  the  first  and  second,  except  that  the  docu- 
ment was  described  as  a  "  warrant."  The  fifth 
and  sixth  counts  were  as  the  first  and  second, 
but  the  document  was  described  as  an  "  order." 
The  seventh  and  eighth  counts  were  also  as 
the  first  and  second,  but  the  document  was 
described  as  an  **  authority  for  the  payment 
of  money."  The  ninth  and  tenth  counts 
were  also  as  the  first  and  second,  but  the 
document  was  described  as  a  "request  for 
the  payment  of  money."  In  ten  other  counts 
the  prisoner  was  charged  with  feloniously 
signing  by  procuration  like  documents  as  in 
the  other  counts,  mutatis  mutandis. 

The  prisoner  was  tried  at  the  last  assizes 
for  the  West  Riding  of  Yorkshire,  at  Leeds. 

The  document  forming  the  subject  of  the 
indictment  was  in  the  following  form : — 

"  Thornton,  October,  1867. 

**  Received  of  the  South  Lancashire  Building 
Society  the  sum  of  four  hundred  and  seven- 
teen pounds  13s.,  on  account  of  my  shajre. 
No.  8071. 

'*  Pp.    Susey  Ambler, 

"417Z.13».  "Wm.Kay." 

The  prisoner  was  the  local  agent  at 
Thornton  of  a  society  called  "The  South 
Lancashire  Permanent  Building  Society," 
the  head  office  of  which  was  at  Manchester. 
The  society  carried  on  a  large  business,  and 
was  in  the  habit  of  taking  money  on  deposit 
for  fixed  periods  at  various  rates  of  interest ; 
but,  if  circumstances  were  favourable,  and 
the  funds  of  the  society  flourishing,  no  ob- 
jection was  made  to  repay  money  lent  on 
deposit  at  a  date  earlier  than  that  originally 
agreed  on,  if  the  depositor  gave  one  month's 
notice  of  an  intention  to  withdraw  the  whole 
or  a  p^  of  a  deposit. 

Susey  Ambler  was  a  depositor  in  the 
society,  and  in  August,  1866,  she  lent  to  the 
society,  through  the  prisoner,  460/.  for  two 
years,  at  interest,  and  received  from  the 
prisoner  a  deposit  note  for  that  sum,  signed 
by  him  as  agent.  In  August,  1868,  the 
prisoner  informed  Mrs.  Ambler  that  the  sum 
of  41/.  8s.  was  due  to  her  as  interest  on  her 
loan  of  460/.  She,  however,  told  him  that  he 
was  to  pay  her  the  1/.  8s.,  and  put  the  balance 
(40/.)  to  her  loan  account ;  he  then  promised 
to  do  so,  and  obtained  from  her  the  receipt 
he  had  given  her,  and  afterwards  g^ve  her 
an  accountable  receipt  for  500/.  at  interest, 
signed  by  him  as  agent  for  the  society.  In 
October,  1867,  the  prisoner  sent  to  the 
secretary  of  the  society,  at  Manchester,  the 
document  on-  which  the  indictment  was 
foimded,  and  at  the  same  time  forwarded  his 
monthly  statement  of  accounts,  in  which  he 
debited  himself^  amongst  other  sums,  with 


750/.  received  from  the  seoretaxy,  and  • 
himself,  amongst   other  payments, 
payment  to  Susey  Ambler,  8071,  of  \ 
of  417/.  13s. 

The  secretary  of  the  society  absoondec 
or  1869 ;  and  on  examination  of  the  i 
of  the  society,  a  large  deficit  was  disc 

1  he  present  secretary,  W.  Wadswo 
called  as  a  witness  for  the  prosecut 
he  proved  that,  if  a  depositor  at  a  fi: 
wisned  to  withdraw  the  whole  or  an^ 
his  deposit,  a  notice  of  one  moniJi 
quired  by  the  society's  rules,  but  he 
know  whether  or  not  that  rule  had  i 
frequently  dispensed  with ;  he  provec 
was  the  custom  of  the  agents  to  wiii 
secretary  at  Manchester  each  month, 
in  an  account  of  the  probable  withdr 
money,  for  which  the  agent  had,  or  < 
have  had,  notice,  and  that  the  s 
thereupon  sent  down  to  the  agent  s 
funds  for  that  purpose ;  he  also  pro^ 
in  the  books  oi  the  society  it  appeal 
the  sum  of  417/.  13s.  had  been  ] 
October,  1867,  to  Susey  Ambler,  ai 
duced  the  receipt  before  mentionc 
stated  that  he  had  carefully  searched 
the  documents,  but  could  find  no  oi 
the  payment  of  that  sum  signed  by  S. . 
or  any  document  relating  to  that  p 
except  the  monthly  account  and  the  : 
nor  could  he  find  any  letter  from  th 
giving  notice  that  Susey  Ambler  req 
return  of  a  portion  of  her  deposit  H 
that  receipto  were  required,  and  thai 
the  duty  of  the  agents  not  to  pay 
receipts,  and  to  forward  the  receipts 
office,  when  the  sums  would  be  ] 
entered  in  the  books  of  the  society. 

He  also  proved  that  the  prisoner  n 
rector  of  the  society  in  the  years  1868  a 

It  was  objected,  on  the  part  of  the  p 
that  under  24  &  25  Vict  c.  98,  s.  24 1 
indictment  must  fail,  as  the  documc 
duced  was  only  a  receipt  for  money  p 
as  the  word  "receipt"  was  not  : 
section;  and  that  it  was  clear  fn 
evidence  that  the  money  was  paid 
prisoner  by  the  secretary  before  the 
was  handed  over  by  him.  The  Comn 
declined  to  stop  the  case,  on  the  autl 
Reg,  V.  Raake  (2  Mood.  C.  C.  66.), 
lllidge  (1  Don.  C.  C.  404 ;  18  L.  J.  (M.( 
and  Reg,  v.  Pulbrook  (9  0.  &  P.  87 
counsel  for  the  prisoner  thereupon  ad 
the  jury,  contending  that  there  was 
proved  which  could  justify  them  in 
that  the  society  had  ever  tireated  sac 
ments  as  anything  else  than  simple  ; 


(I)  B.  24  of  24  &  25  Vict  o.  98,  ena 
*  whoeoever,  with  intent  to  de^ad,  aha 
make,  &o.,  .  . '.  any  undertaking,  warrao 
authority,  or  request  for  the  payment  oi 
...  by  procuration  or  otherwise,  withoo 
authority  or  excuse,  .  .  .  shall  be  | 
felony." 
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Y  prBYioTisIy  paid.  The  Gommis- 
Id  the  jury,  that  if  they  were  of 
lat  the  society  had  recognized  such 
B  as  orders,  or  as  authorities,  or 

0  pay  money,  they  should  find  the 
gmity ;  and  that  they  might  take 

consideration  the  fact  that  in  this 
sder  or  authority  or  request  from 
ibler,  or  pretending  to  be  signed  by 
leen  discovered  amongst  the  papers 
iety. 

ry  returned  a  verdict  of  guilty, 
[iat  by  the  custom  of  the  society 
tments  were  treated  as  **  authorities 
md  as  "  warrants  to  pay,"  and  as 
(  to  pay  money,"  but  not  as 
A  verdict  of  guilty  was  then 

01  the  counts  wherein  the  document 
ribed  as  a  "  warrant/*  "  authority," 

38t." 

estion  was,  whether  under  the  cir- 
es,  the  docimient  in  question  could 
)  be  a  "  warrant,"  or  an  "  authority," 
[uest  to  pay  money.*' 

SO.    No  counsel  appeared. 

Cur,  adv.  vuU. 


June  4.  The  judgment  of  the  Court 
(Bovill,  C.J.,  Willes,  Byles,  and  Hannen,  J  J., 
and  Cleasby,  B.)  was  delivered  by 

BoviLL,  C.  J.  We  are  of  opinion  that  the 
conviction  in  this  case  was  right.  The  jury 
found  that  documents  such  as  that  in  ques- 
tion were,  by  the  custom  of  the  society, 
treated  as  "an  authority  to  pay,"  as  a 
"  warrant  to  pay,"  and  as  "  a  request  to  pay 
money."  We  tMnk  there  is  no  objection  in 
law  to  its  being  so  treated.  In  Aforrisfm'a 
Case  (Bell  C.  C.  158;  28  L.  J.  (M.C.)  210), 
it  was  held  that  a  pawnbroker's  ticket  might 
be  treated  as  a  warrant  for  the  delivery 
of  the  goods.  In  Alhn  v.  The  Sea,  &c.,  A8~ 
surance  Co.  (9  C.  B.  574;  19  L.  J.  (C.P.)  305), 
it  was  held  that  a  credit  note,  signed  by  the 
directors  and  addressed  to  the  cashier  of  a 
company,  might  be  declared  upon  as  a  pro- 
missory noto  of  the  company ;  and  we  think 
that  the  document  in  this  case  might  properly 
be  described  as  a  "  warrant,"  an  "  authority," 
or  "  a  request "  to  pay  money,  and  that  the 
conviction  must  be  afi^rmed. 

Conviction  affirmed. 


June  4, 1870.    Thb  Queen  v.  Kilham.    [1  C.  C.  R.  261.] 


)teDce0-24  &  25  Tict.  c  96,  a,  88~ 
Temporary  use  of  Chattel. 

/  24  &  25  Vict.  c.  96,  enacts  that, 
tr  shall,  by  any  false  pretence,  obtain 
other  person  arty  chattel,  money^  or 
ecurity,  with  intent  to  defraud,  shall 
if  a  tnisdemeartour  .  .  . :  — 
Ihat  "obtain"  does  not  mean  obtain 
of,  but  obtain  the  property  in,  any 
:,,  and  thai  to  constitute  an  obtaining 
pretences,  it  is  essential  that  there 
i  an  intetttion  to  deprive  the  otvner 
'  the  property  in  the  chattel,  and, 
tly,  that  obtaining  by  false  pretences 
f  a  duUtel  for  a  limited  time  ordy, 
!if»  intention  to  deprive  the  owner 
■  the  chattel,  is  not  an  obtaining  by 
fences  within  a.  &S  of  24:  &  2*5 
5. 

tsted  by  the  Recorder  of  York, 
nent  under  24  A  25,  Vict  c.  96, 
obtaining  goods  by  false  pretences. 
isonerwas  tried  at  the  last  Easter 
16881008  for  York.  The  prisoner,  on 
of  March  last,  called  at  the  livery 
»f  MesBiB.  Thackray,  who  let  out 
(g  hire,  and  stated  that  he  was  sent 
Qitnon  Hartley  to  order  a  horse  to 
the  nest  moniing  for  the  use  of  a 


son  of  Mr.  Gibson  Hartley,  who  was  a 
customer  of  the  Messrs.  Thackray.  Accord- 
ingly, the  next  morning  the  prisoner  called 
for  the  horse,  which  was  delivered  to  him  by 
the  ostler.  The  prisoner  was  seen,  in  the 
course  of  the  same  day,  driving  the  horse, 
which  he  returned  to  Messrs.  Thackra/s 
stables  in  the  evening.  The  hire  for  the 
horse,  amounting  to  7s,,  was  never  paid  by 
the  prisoner. 

The  prisoner  was  found  guilty. 

The  question  was,  whether  the  prisoner 
could  properly  be  foimd  guilty  of  obtaining 
a  chattel  by  false  pretences  within  the  mean- 
ing of  24  &  25  Vict.  c.  96,  s.  88.  (1) 

The  case  of  Beg,  v.  Boulton  (1  Den.  C.  C. 
508 ;  19  L.  J.  (M.C.)  67)  was  relied  on  on  the 
part  of  the  prosecution. 

The  case  was  argued  before  Bovill, 
C.J.,  Willes,  Byles,  and  Hannen,  JJ.,  and 
Cleasby,  B. 

May  7.  No  counsel  appeared  for  the 
prisoner.  

(1)  24  &  25  Vici  c.  96,  s.  88,  enaots  that, 
'*  whosoever  shall,  by  any  &l8e  pretence,  obtain 
from  any  other  person  any  diattel,  money,  or 
valuable  seoority,  with  intent  to  defraud,  shall  be 
guilty  of  a  miadcmcaDoux." 
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Simpson,  for  the  prosecution.  The  question 
is,  whether  there  can  be  an  obtaining  goods 
by  false  pretences  within  s.  88,  when  the 
taking  of  the  goods  under  similar  circum- 
stances would  not  be  a  larceny.  If  the 
prisoner  in  this  case  had  simply  taken  the 
horse  away  without  leave,  for  the  purpose  of 
using  it  during  the  day.  there  would  have 
been  no  larceny,  because  there  would  not  have 
been  an  intention  to  deprive  the  owner  wholly 
of  the  property.  The  point  in  this  case  is, 
whether  the  same  principle  applies  to  the 
offence  of  obtaining  goods  by  false  pretences. 
In  Bex  V.  Crossley  (2  Moo.  &  Eob.  17,  19)  it 
was  held  that  obtaining  a  loan  of  money  by 
false  pretences  was  an  ofifence  under  s.  58  of 
7  &  8  Geo.  4,  c.  29,  and  Patteson,  J.,  said, 
"as  to  the  money  being  advanced  by  the 
prosecutor  only  as  a  loan,  the  terms  of  tlie 
Act  of  Parliament  embrace  every  mode  of 
obtaining  money  by  false  pretences,  by  loan 
as  well  as  by  transfer."  In  Beg.  v.  BouUon 
(1  Den.  C.  C.  608;  19  L.  J.  (M.C.)  67^  it  was 
held  that  obtaining  a  railway  ticket  by  false 
pretences,  although  with  the  intention  of 
giving  up  the  ticket  at  the  end  of  the  journey, 
was  an  obtaining  by  false  pretences  under 
the  same  section.  The  authority  of  Beg,  y. 
BouUon  (1  Den.  C.  C.  [i08;  19  L.  J.  (M.C.) 
67)  was  recognized  in  the  subsequent  case  of 
Beg.  V.  Morrison  (Bell,  C.  C.  168 ;  28  L.  J. 
(M.C.)  210).  In  1  Russell  on  Crimes,  how- 
ever, 4th  ed.,  p.  646,  n.,  the  very  fewts  of  the 
present  case  are  put  as  a  hypothetical  case, 
and  it  is  said,  *'  it  could  hardly  be  contended 
that "  the  horse  was  obtained  by  false  pre- 
tences, and  the  correctness  of  the  decision  in 
Beg.  V.  BouUon  (1  Den.  C.  C.  608 ;  19  L.  J. 
(M.C.)  67)  is  questioned. 

[He  also  referred  to  Bum's  Justice,  vol. 
iii.,  p.  198,  et  seq.,  80th  ed. ;  2  East,  P.  0. 689 ; 
83  Hen.  8,  c.  1;  80  Geo.  2,  c.  24.] 

Cur.  adv.  vuU. 

June  4.  The  judgment  of  the  Court 
(Bovill,  C.J.,  Willes,  Byles,  and  H^men,  JJ., 
and  Cleasby,  B.)  was  delivered  by 

BoviLr.,  C.J.  We  are  of  opinion  that  the 
conviction  in  this  case  cannot  be  supported. 
The  statute  24  &  25  Vict.  c.  96,  s.  88,  enacts 
that,  '*  whosoever  shall,  by  any  false  pretence, 
obtain  from  any  other  person  any  chattel, 
money,  or  valuable  security,  with  intent  to 
defraud,  shall  be  guilty  of  misdemeanour." 


The  word  "obtain"  in  this  section 
mean  obtain  the  loan  of,  but  ol 
property  in,  any  chattel,  Ac.  Tl 
some  extent,  indicated  by  the  provi 
it  be  proved  that  the  person  inoictec 
the  property  in  such  manner  as  t 
in  law  to  larceny,  he  shall  not,  1 
thereof,  be  entitled  to  be  acquitte 
is  made  more  clear  by  referring  to  1 
statute  from  which  the  language  o 
adopted.  7  &  8  Geo.  4,  c.  29,  s.  i 
that,  "  a  failure  of  justice  frequen 
from  the  subtle  distinction  between 
and  fraud,'  **  and,  for  remedy  there 
that  "if  any  person  shall,  by  i 
pretence,  obtain,"  &c.  The  subtle  d 
which  the  statute  was  intended  t 
was  this :  that  if  a  person,  by  fraud 
another  to  part  with  the  posse88i< 
goods  and  converted  them  to  his 
this  was  larceny;  while,  if  he 
another  by  fraud  to  part  with  the 
in  the  goods  as  well  as  the  possee 
was  not  larceny.  (1) 

But  to  constitute  an  obtaining 
pretences  it  is  equally  essential,  as  u 
that  there  shall  be  an  intention  t 
the  owner  wholly  of  his  property, 
intention  did  not  exist  in  the  case  1 
In  support  of  the  conviction  the  cae 
V.  BouUon  (1  Den.  C.  C.  608 ;  19  L. 
67)  was  referred  to.  There  the  prii 
indicted  for  obtaining,  by  false  pr* 
railway  ticket  with  intent  to  oef 
company.  It  was  held  that  the  prif 
rightly  convicted,  though  the  ticki 
be  given  up  at  the  end  of  the  joun 
reasons  for  this  decision  do  not  ve 
appear,  but  it  may  be  distinguished 

E resent  case  in  this  respect :  that  the 
y  using  the  ticket  for  the  purpose 
ling  on  the  railway,  eiitirely  convei 
his  own  use  for  the  only  purpose 
it  was  capable  of  being  appliea.    In 
the  prisoner  never  intended  to  de 
prosecutor  of  the  horse  or  the  prop 
or  to  appropriate  it  to  himself, 
intended  to  obtain  tiie  use  of  the  h< 
limited  time.   The  conviction  must, 
be  quashed. 

Conviction  q 
Attorney  for  prosecution :  Dale,  1 


(1)  See  the  cases  on  this  subject ;  2 
Crimes,  200,  4th  ed.,  and  note  (d;  p.  66i 
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olen  OoodB — ^Larceny  by  PartDer — 
i  Yiot  0.  96,  B.  91—31  &  32  Vict. 
.  1 — Gonstmction. 

Tid.  c.  96,  «.  91,  enacts  that "  who- 
receive  any  chattel,  ,  ,  ,  the  steaU 
\g  ,  ,  .  whereof  shall  amount  to  a 
'  ai  common  law  or  by  virtue  of  this 
g  the  same  to  have  been  feloniously 
'£n,  .  •  shall  be  guilty  of  felony/* 
Vict,  c  116,  s.  1,  e^iacts  that,'* if 
being  a  mtmber  of  any  co-partner^ 
UiU  steal  or  embezzle  any  money  or 
}f  or  belonging  to  such  co^partner- 
very  such  person  shall  be  liable  to  be 
tried,  convicted,  and  punished  for 
if  such  person  had  not  been  or  vms 
T  of  such  co-ptrtnership  " : — 
i  it  is  not  an  offence,  under  s,  91  qf 
ct.  cap,  96,  to  receive  stolen  goods, 
m  to  have  been  stolen,  if  the  stealing 
%e  either  at  common  law  or  under 
ct.  c.  96,  although  the  stealing  is  a 
•  31  <fc  32  Vict.  c.  116,  s.  L 

ted  by  A.  R  Adams^  Q.O.^  Com- 

Qt  under  s.  91  of  24  &  25  Yici 
iceiying  goods,  the  property  of  G. 
I  another,  knowing  them  to  have 
rosly  stolen. 

aier  was  tried  at  the  last  assizes 
t  Biding  of  Yorkshire,  at  Leeds, 
a  was  in  partnership  with  one 
n,  at  Leeds,  and  they  carried  on 
Uiat  town  as  ironmongers,  under 

•*  B.  F.  Martin  and  Ck)."  The 
there  were  principally  supplied  by 
,  of  Birmingham,  trading  under 
-  Haines  ana  Morton.  In  conse- 
3rtain  rumours  as  to  the  solyency 
6.  Morton  came  to  Leeds  on  the 
oember,  1869^  and  made  arrange- 
L  his  partner,  B.  F.  Martin,  to 
debt  due  to  Haines  and  Morton 

bill  of  sale  of  the  goods  then  in 
and  whilst  this  document  was 
ared  Q.  Morton  left  Leeds  and 
efiBbld.    During  his  absence  his 

F.  Martin,  ha^  interviews  with 
T,  and  before  the  return  of  G. 

the  14th  of  December,  shut  up 
id  in  the  evening  of  the  following 
d  drays,  and  in  the  presence  of 
r  conveyed  the  whole  of  the  goods 
9  of  the  prisoner,  who  apparently 
for  them  to  B.  F.  Martin;  the 
proved  to  be  worth  considerably 
fOOf.  The  prisoner  was  aware  of 
^  hill  of  sale,  and  that  B.  F. 
disposing  of  these  goods  in  fraud 
ner,  and  to  prevent  the  operation 
•fade. 
jeotedfOn  the  port  of  the  prisoner, 


that  even  if  it  were  proved  that  B.  F.  Martin 
had  committed  an  act  of  felony  against  his 
partner  under  31  &  32  Vict.  c.  116,  s.  1  (1), 
and  that  he  had  been  guilty  of  larceny 
of  the  partnership  goods,  yet  that  the 
prisoner  could  not  be  indicted  for  receiving 
such  goods,  knowing  them  to  be  stolen,  as 
that  statute  had  not  made  such  receiving  a 
felony,  and  that  under  24  (!k  25  Vict.  c.  96, 
s.  91  (2),  only  persons  who  received  goods, 
the  stealing  of  which  amounted  to  felony 
either  at  common  law  or  under  the  provisions 
of  that  Act,  could  be  indicted  as  receivers ; 
and  as  the  stealing  by  a  partner  was  not 
a  larceny  at  common  law,  or  under  the 
provisions  of  24  &  25  Vict.  c.  96,  no  receiver 
of  such  goods  could  be  indicted  for  a  felony. 

The  jury  found  the  prisoner  guilty  of 
receiving  the  goods,  knowing  tliem  to  be 
stolen. 

The  question  was,  whether  the  prisoner 
had  been  properly  convicted. 

The  case  was  argued  before  Bovill,  C.J., 
Willes,  Byles,  and  Hannen,  J  J.,  and  Gleasby,  B. 

April  30.  Waddy  (  Wilberforce  with  him) 
for  the  prisoner.  The  conviction  should  be 
quashed,  first,  becanse  Martin  was  not  guilty 
of  a  felony ;  secondly,  because  even  if  he  was 
guilty  of  a  felony,  the  receipt  of  the  goods  by 
the  prisoner  is  not  an  offence  under  &  91  of 
24  (!^  25  Vict.  c.  96.  Martin's  offence  is  only 
criminal  by  81  &  32  Vict.  c.  116,  s.  1.  This 
section  renders  him  liable  to  be  dealt  with  as 
a  felon,  but  does  not  make  him  a  felon.  The 
goods,  therefore,  were  not  feloniously  stolen, 
and  the  prisoner  was  wrongly  convicted. 
Secondly,  even  if  Martin  did  feloniously  steal 
the  goods,  still  the  prisoner  cannot  be  con- 
victed under  s.  91  of  24  &  25  Vict.  c.  96, 
because  that  section  only  applies   to   the 


(1)  31  &  32  Vict.  c.  116,  8. 1,  enacts  that,  *|if 
any  person,  being  a  member  of  any  co-partnership, 
or  being  one  of  two  or  more  beneficial  owners  of 
any  money,  goods,  or  effects,  bills,  notes,  securities, 
or  other  property,  shall  steal  or  embezzle  any 
such  money,  goods,  or  effects,  bills,  notes,  securities, 
or  other  property,  of  or  belonging  to  any  such  co- 
partnership, or  to  such  joint  beneficial  owners, 
every  such  person  shall  bo  liable  to  be  dealt  witl), 
tried,  convicted  and  punished  for  the  same,  as  if 
such  person  had  not  been  or  was  not  a  member  of 
such  co-partnership,  or  one  of  such  beneficial 
owners." 

(2)  24  A  25  Vict  o.  96,  s.  91  :—**  Whosoever 
shall  receive  any  chattel,  money,  valuable  security, 
or  other  property  whatsoever,  the  stealing,  taking, 
extorting,  obtaining,  emb^zling,  or  otiierwise  dis* 
posing  whereof  shall  amount  to  felony,  either  at 
common  law  or  by  virtue  of  this  Act,  knoiring 
the  same  to  have  been  feloniously  stolen,  taken* 
extorted,  obtained,  embezzled,  or  di^KMed  of,  shall 
be  guilty  of  felony.  •  «* ' 
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receipt  of  goods,  the  stealing  of  which 
amounts  to  a  felony  "  either  at  common  law 
or  by  virtne  of  this  Act"  The  fraudulent 
taking  of  partnership  goods  by  one  of  two 
partners  is  not  a  crime  either  at  common  law 
or  24  &  25  Vict.  c.  96,  and  therefore  the  case 
does  not  come  within  s.  91.  No  question 
can  at  present  arise  as  to  the  prisoner's 
liability  as  an  accessory,  because  he  is  not 
indicted  as  such. 

[He  referred  to  Dwarris  on  Statutes,  634-5, 
and  Hex  v.  Bandy  (6  T.  R  286.)] 

CamjMl  Foster,  for  the  prosecution.  24 
&  25  Vict.  c.  96,  s.  91,  extends  to  the  case  of 
goods  stolen  by  a  partner.  31  &  32  Vict 
c.  116,  does  not  create  any  new  offence,  it  only 
alters  a  technical  rule  respecting  the  efifect  of 
the  joint  ownership  of  property.  The  stealing 
of  goods  is  a  felony  at  common  law,  but  one 
of  several  joint  owners  of  goods  taking  the 

foods  could  not  be  convicted  of  this  felony. 
1  &  32  Vict.  c.  116,  abolishes  this  rule  as  to 
joint  ownership ;  and  a  joint  owner  is  now 
in  the  same  position  in  this  respect  as  a  mere 
stranger,  and  may  be  convicted  of  stealing 
goods  in  which  he  has  a  joint  property.  The 
offence  of  which  he  may  be  thus  convicted  is 
not  a  new  one  created  by  the  statute,  but  an 
old  common  law  offence,  and  therefore  within 
the  meaning  of  s.  91  of  24  &  25  Vict  c.  96. 

Cur.  adv,  vtdt, 

June  4.  The  judgment  of  the  Court 
(Bovill,  C.J.,  Willes,  Byles,  and  Hannen,  J  J., 
and  Gleasby,  B.)  was  delivered  by 

Bovill,  C.J.  The  prisoner  was  convicted 
for  feloniously  receiving  stolen  goods,  knowing 
them  to  have  been  stolen,  contrii  formam 
statuti.  There  was  no  count  charging  the 
prisoner  as  accessory  either  before  or  after 
the  fact.  The  statement  of  facts  shews  evi- 
dence of  a  receipt  of  goods  stolen  by  one 
partner  of  the  firm,  with  knowledge  of  their 
being  stolen.  It  further  states  facts  which 
might,  perhaps,  have  been  relied  on  to  sustain 
a  charge  of  oeing  a  simple  accessory  to  the 
felony  if  the  indictment  had  contained  a 
count  to  that  effect.  We  must,  however, 
deal  with  the  only  question  raised,  viz., 
whether  the  conviction  upon  the  special 
charge  of  feloniously  receiving  stolen  goods 
can  be  sustained. 

Section  91  of  24  &  25  Vict  c.  96,  creates 
the  felony  charged  in  these  terms :  "  Whoso- 
ever shall  receive  any  chattel,  &c.,  the  steal- 
ing, &c.,  whereof  sludl  amount  to  a  felony 
either  at  common  law  or  by  virtue  of  this  Act, 
knowing  the  same  to  have  been  feloniously 
stolen,  &c.,  shall  be  guilty  of  felony,  and  may 
be  indicted  and  convicted  either  as  an  acces- 
8orv  after  the  fact  or  for  a  substantive  felony, 
and  shall  be  liable,  at  the  discretion  of  the 
Court,  to  a  mazimnm  sentence  of  fourteen 
years  penal  servitude."  At  the  time  that  Act 
(24  A  25  Vict  c.  %)  was  passed  theft  by  a 


partner  of  the  goods  of  the  firm  di 
within  the  criminal  law,  either  co 
statute.  This  defect  was  supplied 
82  Vict.  c.  116,  which,  after  reciting 
is  expedient  to  provide  for  the  bettei 
of  the  property  of  co-partnerships  j 
joint  beneficial  owners  against  of 
part  owners  thereof,  and  further  ' 
the  law  as  to  embezzlement,"  pr* 
enact,  by  the  first  section,  that  if  i 
or  one  of  two  or  more  beneficial  owi 
steal,  &c.,  any  proi)erty  of  such  co-pa 
or  such  joint  beneficial  owners,  '*  e 
person  shall  be  liable  to  be  dealt  w 
convicted,  and  punished  for  the  s: 
such  person  had  not  b^n  or  was  n( 
ber  of  such  co-partnership,  or  om 
beneficial  owners."  This  enactmeni 
fore,  limited  in  words  to  the  fraudu 
ner,  and  does  not  directly  extend 
persons  who  deal  with  the  propert; 
in  collusion  with  such  partner.  In 
reach  such  persons  either  the  law  a? 
sorics  must  be  resorted  to,  or  it 
shewn  that  24  &  25  Vict.  c.  96,  s. 
tended  by  implication  to,  and  is  to  1 
incorporated  in,  31  &  32  Vict.  c.  lli 
As  to  the  law  of  accessories  we  dc 
gest  any  doubt  that  if  a  statute 
felony  or  misdemeanour,  it  by  in 
forbids  counselling,  aiding,  or  abe 
offence.  This  is  now  provided  fo 
guage  strongly  contrasting  with  ths 
25  Vict.  c.  96,  s.  91,  as  to  felony  bj 
Vict.  c.  94,  s.  1,  that  "  whosoever 
come  an  accessory  before  the  fac 
felony,  whether  the  same  be  a  felon 
mon  law  or  by  virtue  of  any  Act  pa 
be  passed,  may  be  indicted,  tried,  c 
and  punished  in  all  respects  as  if  1 
principal  felon."  The  case  of  accessc 
the  fact  is  provided  for  in  like  pi 
terms  by  s.  3.  Also  as  to  misdcmet 
s.  8 :  "  whosoever  shall  aid,  abet,  a 
procure  the  commission  of  any  misde 
whether  the  same  be  a  misdeme 
common  law,  or  by  any  Act  passcc 
passed,  shall  be  liable  to  be  tned  as 
pal  offender."  And  apart  from  the 
ments,  the  common  law  would  have 
a  remedy,  though  without  the 
fEu^ilities  of  procedure.  As  already 
out,  however,  the  conviction  of  the 
is  not  as  of  a  simple  accessory,  whetl 
or  after  the  fact ;  and  it  cannot  be  i 
upon  that  footing.  The  question, ' 
depends  upon  whether  24  <&  25  V 
s.  91,  is  extended  by  inference  or  in 
to  the  present  case;  if  not,  the  o 
was  wrong,  because  at  the  commoi 
ceivers  of  stolen  goods,  unless  the^ 
received  and  harboured  the  thief,  wc 
of  a  bare  misdemeanour,  for  which  i 
liable  to  fine  and  imprisonment: 
Crown  Law,  p.  878;  ana  there  oonld 
conviction  for  a  misdemeanour  i 
present  indictment  for  felony. 
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ibject  of  extending  statutes  by  in- 

0  inclnde  cases  not  originally  con- 
l,  is  one  which  has  given  rise  to 
ecisions,  the  leading  characteristic 
is,  that  the  earlier  statute  deals  with 
ithin  which  a  new  species  is  brought 
equent  Act    Thus,  choses  in  action 

originally  within  13  Eliz.  c.  5, 
raudulent  conveyance,  that  statute 
Jicable  only  to  property  which  could 
in  execution :  Sims  v.  Thomns,  (12  A. 
I ;  but  as  to  choses  in  action  made 
3  execution  by  1  &  2  Yict.  c.  110, 

1  be  no  doubt  that  by  the  conjoint 
of  that  Act  and  the  13  Eliz.  c.  5, 

les  in  action,  having  become,  by  new 
t,  a  species  of  the  genus  property 
>  execution,  did,  without  any  express 
t  to  that  effect  in  the  later  statute, 
abject  to  the  ox)eration  of  the  former 
n-cutt  V.  f)odd  (Cr.  &  PhiU.  100) ; 
v.  McCuUoeh  (3  K.  &  J.  110; 
Ch.)  105).  So  that,  if  24  &  25  Vict. 
1,  is  to  be  read  as  a  general  enact- 
t  for  the  ftiture  any  person  receiving 
)len  with  a  guilty  knowledge  that 
e  stolen  should  be  liable  to  be  in- 
'  felony  as  a  receiver,  the  subsequent 
aving  introduced  a  new  species  of 
t  might  have  been  contended  that 
ral  provision  as  to  receiving  in  the 
»tutB  was  by  inference  extended  to 
pedes  of  larceny. 

are,  however,  several  difficulties  in 
upon  the  construction  of  24  &  25 
3,  of  arriving  at  that  result :  first, 
^688  words  of  8.  91,  "either  at 
law  or  by  virtue  of  this  Act;" 
the  fact  tiiat  the  statute,  in  pari 
18  to  accessories,  does  expressly  refer 
o  be  passed;  thirdly,  the  character 


of  the  extending  enactment,  31  &  32  Vict 
c.  116,  which  deals  not  so  much  with  property 
or  acts  of  a  particular  species,  as  with  a  class 
of  persons  whom  it  specifies,  and  against 
whom  only  it  is  in  terms  directed,  viz., 
partners  and  part  owners,  so  that  the  efiect 
is  to  create  a  new  class  of  offenders ;  fourthly, 
the  rule  peculiarly  applicable  to  the  elaborate 
criminal  legislation  of  which  the  statute  under 
consideration  forms  a  part,  against  extending 
penal  enactments  by  construction.  This 
latter  rule  may  be  illustrated  by  reference  to 
the  statute  31  Eliz.  c.  12,  s.  5,  which  took 
away  clergy  from  an  accessory  in  horse  steal- 
ing, upon  which  it  was  held  that  the  enact- 
ment extended  only  to  such  persons  as  were 
in  judgment  of  law  accessories  at  the  time 
the  Act  was  made,  viz.,  accessories  at  common 
law,  and  not  to  such  as  are  made  accessories 
by  subsequent  statutes;  and,  therefore,  a 
person  knowingly  receiving  a  stolen  horse, 
though  made  an  accessory  by  subsequent 
statutes,  was  held  not  to  be  ousted  of  clergy 
by  the  statute  of  Elizabeth :  Foster's  Crown 
Law,  p.  372.  Upon  these  grounds  we  think 
the  statute  24  &  25  Vict  c.  96,  s.  91,  cannot  be 
extended  by  construction,  so  as  to  include  a  re- 
ceiver of  property  stolen  by  a  partner,  so  as  to 
make  such  receiver  liable  in  the  discretion  of 
the  Court  to  the  grave  punishment  of  fourteen 
years  penal  servitude  thereby  imposed,  as  the 
prisoner  would  be  if  this  conviction  were  sus- 
tained— a  circumstance  which  makes  the  au- 
thority cited  from  Foster  especially  applicable. 
The  conviction  must,  therefore,  be  quashed. 

Conviction  quashed. 

Attorneys  for  prosecution :  Williamson,  Hill, 
<fe  Co, ;  for  Bond  <fc  Barwick^  Leeds, 

Attorney  for  prisoner:  A,  BiUingion^ 
Leeds, 


June  4, 1870.    The  Queen  v.  Sven  Sbbebo.    [1  C.  C.  R  264.] 


-JuriBdiction—Ship  and  Shipping — 
nhip  of  Veaael — ^Registration— Mer- 
t  Shipping  Act,  1854  (17  &  18  Viot 
kX  a.  106. 

iridl  for  maliciowHy  wounding  on  the 
U  vxu  stated  hy  three  witnesses  thai 
was  a  British  ship  ^  Shields,  and  that 
tailing  under  the  British  flag,  but  no 
I  given  of  the  register  of  the  vessel  or  of 
Mp: — 

Aol  the  Court  had  jurisdiction  over  the 
§nif  heeause  the  evidence  was  sufficient 
fftoi  the  vessd  was  a  Briti^  vessel; 
heeauM  even  if  it  had  appeared  thai 
\  was  not  registered,  the  Court  would 
jstrisdkUon^  as  there  i$  nothing  in  the 


Merchant  Shipping  Acts  to  take  away"  tJiai 
jurisdiction,  and  also,  hy  reason  of  s,  106  of  the 
Merchant  Shipping  Act,  1854,  which  provides 
that,  as  regards  tlie  punishment  of  offences  com^ 
mitted  on  board  such  a  ship,  she  shaU  be  dealt 
with  in  the  same  manner  as  \f  she  were  a 
recognized  British  ship. 

Case  stated  by  Hannen,  J. : — 

Indictment  charging  the  prisoner  with 
maliciously  wounding  one  w.  Bedlington 
with  intent  to  do  him  ^evous  bodily  hann. 

The  prisoner  was  tried  at  the  last  spring 
assizes  for  Cornwall. 

The  prisoner  was  a  sailor  on  board  tho 
bark  StaJtesman,  and  while  oq  the  high 
on  a  voyage  from  MexBXidmXA^^^s&ir^ 
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iiiflicted  on  W.  Bcdlington,  the  mate  of  the 
Tessel,  a  dangerous  voond  with  a  knife. 

The  master,  the  boatswain,  and  one  of  the 
crew  of  the  Statesman,  stated  that  the  vessel 
was  a  British  ship  of  Shields,  and  that  she 
was  sailing  under  the  British  flag,  but  no 
proof  of  the  register  of  the  vessel,  or  of  the 
ownership,  was  given. 

It  was  objected  on  behalf  of  the  prisoner 
that  this  evidence  was  not  sufficient  to 
establish  that  the  ship  was  a  British  ship, 
and  that  without  proof  of  the  ship  having 
been  registered  as  a  British  ship  the  prisoner 
could  not  be  convicted. 

This  was  the  question  for  the  consideration 
of  the  Court. 

The  jury  found  the  prisoner  guilty. 

May  7.    No  counsel  appeared. 

Cur,  adv.  vulL 

June  4.  The  judgment  of  the  Court  (Bovill, 
CJ.,  Willes,  Byles,  and  Hannen,  JJ.,  and 
Cleasby,  B.)  was  delivered  by 

BoviLL,  C.J.  We  think  the  conviction  in 
this  case  was  correct  The  evidence  was,  in 
our  opinion,  sufficient  to  prove  that  the 
vessel  was  a  British  ship  without  proof  of  her 
having  been  registered;  and  even  if  it  had 


appeared  that  she  had  not  been  legistc 
think  the  prisoner  ought  to  have  be 
victed :  first,  because  there  is  nothing 
Merchant  Shipping  Acts  to  take  av 
criminal  jurisdiction  of  the  Court;  an 
by  reason  of  the  provision  at  the  • 
&  106  of  the  Merchant  Shipping  Act,  I 
&  18  Vict. c.  104)  (I),  which  provides 
regards  the  punishment  of  offences  coo 
on  board  such  a  ship,  she  shall  be  def 
in  the  same  manner  as  if  she  was  a  rea 
British  ship.  The  conviction  will,  th 
be  affirmed. 

Conviction  affirmec 


(1)  17  &  18  Vict  c.  104,  8.  106,  enac 
"  whenever  it  is  declared  by  this  Act  tha 
belonging  to  any  person  .  .  .  qualified  ac 
to  this  Act  to  be  owner  of  Britiish  ships,  s 
be  recognized  as  a  British  ship,  sncb  shi 
not  be  entided  to  any  benefits,  privileges, 
tages,  or  protections  usually  enjoyed  l>y 
ships,  and  shall  not  be  entitled  to  use  the 
flag  or  assume  the  British  national  ciiaruct 
so  far  as  regards  the  payment  of  dues,  the  ] 
to  pains  and  penalties,  and  the  ponishi 
offences  committed  on  board  such  ship,  or 
persons  belonging  to  her,  such  ship  shall  \ 
with  in  the  same  minner  in  all  respects  as 
were  a  British  ship." 

(2)  See  LearvY.  Lloyd,  3  £.  &  £.  178;  I 
(M.C.)  194. 


Jujie  11, 1870.    The  Qubbn  v.  John  Davis.    [1  C.  C.  R.  272.] 


Evidence — Onus  of  Proof— Receiving  Stolen  Goods 
— ^Previous  Conviction— Habitual  Criminals 
Act  (32  &  33  Vict  c.  99),  b.  11— Construc- 
tion. 

32  A  33  Vict.  c.  99,  «.  11,  enacts,  that  when 
any  person  who  has  been  previously  convicted  of 
of  certain  specified  offences  *'  is  found  in  posses^- 
sion  of  stolen  goods,  evidence  of  such  previous 
conviction  shall  he  admissible  as  evidence  of  his 
knowledge  that  such  goods  have  been  stolen  ,*"  and 
in  proceedings  against  such  person  as  receiver  of 
stolen  goods,  proof  may  be  given  of  his  previous 
conviction,  "provided  that  not  less  than  seven 
dayt^  notice  shall  be  given  to  such  person  that 
proof  is  intended  to  be  given  of  his  previous 
conviction,  and  that  he  will  be  deemed  to  have 
known  such  goods  to  have  been  stolen  until  he 
has  proved  the  contrary  " : — 

Held,  on  an  indictment  for  receiving  stolen 
goods,  that  service  of  a  notice  under  this  section 
andproofof  a  previous  conviction  does  not  re^ 
lieve  the  prosecution  from  the  necessity  qf  proving 
that  the  prisoner  knew  that  the  goods  nad  been 
stolen, 

Casb  stated  by  H.  a  GiSbxd,  Q.C.^  Commis- 
aioner^ 


Indictment  for  receiving  stolen  goods 
ing  them  to  be  stolen. 

The  prisoner  was  tried  at  the  last 
assizes  for  Glamorganshire. 

At  the  trial  a  notice  under  &  11  of  3 
Vict.  c.  99  (1),  was  proved  to  have  bee 
served  i^n  the  prisoner,  and  also  thai 
year  1867  the  prisoner  had  been  convi 


(1)  32  &  33  Vict.  c.  99,  a.  ¥1,  enact 
"  where  any  person,  who  either  before  or  a 
passing  of  tliis  Act  has  been  previously  oc 
of  any  offence  specified  in  the  first  schedule 
[which  includes  larceny],  ...  'Ms  foimd 
possession  of  stolen  goods,  evidence  of  siici 
ous  conviction  shall  be  admissible  as  evid 
his  knowledge  that  such  goods  have  been 
and  in  any  proceedings  that  may  be  taken 
him  as  receiver  of  stolen  goods,  or  othei 
relation  to  his  having  heen  found  in  ikmk 
such  goods,  proof  may  be  giv«n  of  his  { 
conviction  before  evidence  is  given  of  bis 
been  found  in  possession  of  such  stolen 
provided  that  not  less  than  £even  days'  noti 
oe  given  to  such  person  that  prtof  is  inte 
be  given  of  his  previous  conviction,  and 
will  be  deemed  to  have  known  sooh  goods 
been  stolen  until  he  has  proved  the  coDtw 
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d  that  he  had  reoeived  the  goods 
tthe  subject  of  the  indictment,  and 
goods  were  stolen. 
f  were  told  that  the  legislature 
ftkeu  to  have  intended  that  the 
lid  have  the  operation  which,  upon 
it,  it  purported  to  have,  and  that 
9r  ought  to  be  deemed  to  have 
li  goocu  to  have  b^n  stolen  until 
the  contrary. 


The  jury  found  the  prisoner  guilty. 
The  question  was,  whether  the  direction  to 
the  jury  was  right. 

June  4.    No  counsel  appeared. 

June  11.  Thb  Coubt  (Kelly,  C.B.,  Martin, 
B.,  Blackburn,  Mellor,  and  Montague  Smith, 
JJ.)    held    that   the   conyiction   must    be 

quashed 

Conviction  quashed. 


7(k    Thi  Qubbn  v.  The  Mayor  and  Town  Council  of  Wioan.    [5  Q.  B.  267.] 

The  borough  of  Wigan,  which  has  a  sepa- 
rate court  of  quarter  sessions,  had  for  some 
years  sent  its  prisoners  to  the  county  gaol  at 
BLirkdale,  without  any  special  contract. 

During  the  year  from  the  1st  of  December, 
1867,  to  the  30th  of  November,  1868,  some 
extensiye  alterations  and  repairs  and  addi- 
tions took  place  in  the  prison  in  order  to 
make  the  prison  conform  to  the  Prisoners 
Act,  1865  (2),  under  the  sanction  and  express 
requirement  of  the  Secretary  of  State.  The 
adoitions  consisted  of  a  corridor  containing 
132  cells,  cookhouse,  bakery,  washhouse, 
laundry,  male  and  female  hospitals  and  fever 
wards,  storehouse,  chief  warder's  house,  and 
house  for  female  officers. 

During  the  above  period  the  number  of 
Wigan  prisoners,  from  exceptional  and  tem- 
porary causes,  had  been  far  above  the  ave- 
rage. 

The  Council  of  Wigan  ofifered  to  pay  the 
amount  of  expenses  appropriate  to  their  pri- 


itribation  by  Borough  sending  Pri- 
»  County  Gaol — Expenses  of  Enlarge- 
f  Priaon-iS  &  6  Vict.  c.  98,  s.  18—28 
let  c.  126,  as.  23,  24. 

]k  sending  its  prisoners  to  the  county 
U  any  special  contract ,  is  liable,  under 
c  98,  «.  18,  to  pay  a  proportion  of 
*rS  of  the  enlargtment  of  the  prison 
n  order  to  conform  to  the  require^ 
\  <fe  29  Vict.  c.  126. 

.lling  on  the  Council  of  the  borough 
to  shew  cause  why  a  writ  of  man- 
uld  not  issue  conmianding  them  to 
governor  of  the  gaol  of  Kirkdale 
9c?.  for  the  conveyance,  transport, 
ce,  safe  custody,  and  care  of  Wigan 
n  the  gaol  from  the  1st  of  Decern- 
to  the  30th  of  November,  1868,  and 
y,  to  make  and  levy  a  rate  for  that 

I) 

V  5  &  6  Vict.  0.  98,  s  18,  which  en- 

every  borough  to  which  a  separate 

isioDS  of  the  peace  hatb  been  or  shall 

0  granted,  or  purported  to  be  granted, 
the  persons  committed  for  offences 

lin  sach  borough  have  been,  or  shall 
e,  sent  to  any  prison  of  the  county  in 

1  borough  is  situated,  and  that  no 
tract  shall  be  subsisting  between  such 
d  county  relative  to  the  said  prisoners, 
of  such  borough  shall  pay  or  cause  to 

the  treasurer  of  such  prison,  or  other 
ointed  by  the  justices  of  the  peace 
or  quarter  sessions  assembled,  for  the 
'hich  such  prison  is  situated,  the  actual 
leretofore  incurred,  or  hereafter  to  be 
1  the  conveyance,  transport,  mainte- 

cmtody,  and  care  of  every  such  pri- 
cding  to  the  time  for  which  each  such 
lU  have  been  or  shall  remain  in  custody 
le  average  daily  cost  of  each  prisoner, 
0  the  w)K>le  number  of  prisoners  con- 
( said  prisoD,  such  average  to  be  taken 
f-jearly,  quarterly,  or  at  such  other 
m  the  vintiog  justices  of  the  prison 

time  to  time  determine,  including 
apenset  all  salaries  of  officers,  ott 
f  fwpainf  dUeratioiis,  additions,  and 


improvements  in  or  to  the  $aid  prison,  all  sums 
paid  to  prisoners  under  any  Act  of  Parliament 
.on  their  discharge  or  otherwise,  and  any  other 
chiirge  whatsoever  on  account  of  the  prisoners 
confined  in  such  prison  ;  subject  nevertheless  to  a 
proportional  share  of  all  deductions  on  account  of 
the  earnings  of  prisoners  in  the  said  prison,  and  of 
all  sums  of  money  received  in  aid  of  the  rates  levied 
for  the  maintenance  of  the  saiil  prison  .  .  .'* 

By  8.  20,  the  above  exponst'S  are  to  be  defrayed 
out  of  a  rate  made  and  levied  for  the  purpose  by  the 
council  of  the  borough  in  tlie  same  way  as  a  borough 
rate ;  and  in  case  of  dispute  as  to  the  amount,  it 
is  to  bo  settled  by  a  barrister  agreed  upon  between 
tlie  visiting  justices  and  the  council,  or  in  default 
of  such  agreement  by  a  barrister  to  be  appointed  as 
under  5  Geo.  4,  c.  85. 

(2)  28  &  29  Vict.  c.  126,  makes  additional  re- 
quirements as  to  the  discipline,  classification,  and 
separation  of  prisoners ;  by  ss.  2.3,  24,  the  prison 
authorities  may  alter,  enlarge,  or  rebuild  all  or 
any  parts  of  the  prison,  on  the  certificate  of  the 
visiting  justices,  sanctioned  by  the  Secretary  of 
State;  and  by  s.  35  the  gnverument  allowance 
m:iy  be  withheld,  by  the  certificate  of  the  Secre- 
tary of  State,  from  any  prison,  if  the  lequisitiooa 
of  the  Act  have  not  been  complied  with. 
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soners,  but  objected  to  pay  the  protK)rtion  of 
the  expenses  of  the  alterations  and  enlarge- 
ment of  the  prison. 

B,  S.  Oiffnrd,  Q.C.,  and  Bayh\  shewed 
cause.  No  doubt  the  words  of  5  &  6  Vict. 
c.  98,  B.  18,  are  very  large,  but  it  never 
could  have  been  intended  that  such  an  ex- 
tensive and  permanent  enlargement  of  the 
county  prison  should  be  included  in  the  ex- 
penses of  the  borough  prisoners.  The  matter 
was  in  the  hands  of  the  county  justices,  and 
they  had  taken  advantage  of  the  unusual 
number  of  Wigan  prisoners,  so  as  to  cause  an 
unfair  proportion  of  the  expenses  to  fall  on 
the  borough,  instead  of  borrowing  the  money, 
and  extending  the  payment  over  several 
years. 

Hdker,  Q.O,,  and  Oorst,  were  not  heard  in 

support  of  the  rule. 
Thi  Coubt  (Cockburn,  C.J.,  Blackburn, 


Mellor,  and  Lush,  J  J.)  were  clearly  <^  opBioi 
that  the  case  came  within  b.  18.  The  irarii 
were  quite  laige  enough  to  include  raohi 
case ;  and  justice  required  that  the  borough 
should  contribute  towards  the  additiooil 
buildings  made  necessary,  in  part  no  doubly 
by  the  borough  prisoners.  If  there  was  u^ 
thing  inequitable  in  the  proporticm  chugsd 
to  the  borough  owing  to  the  exceptkad 
number  of  the  Wigan  prisoners,  tM 
n)ight  have  been  ground  for  contesting  tti 
amount  in  the  proper  manner,  but  was  no 
ground  for  refusing  to  pay  the  contribntiot 
altogether. 

Jiule  absduie. 

Attorneys  for  prosecutors :  Birehatt,  WUtM, 
&  fhtlton,  Preiton. 

Attorneys  for  defendants :  Shatye,  Parhen, 
<fe  Pritchard. 


0 
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Tompike — Exemption  ttom  Toll—Artificial  Ma- 
nure in  Oart  of  Dealer— 5  &  6  Wm.  4,  c.  IS,  a.  1. 

A  waggon  of  the  seller  conveying  artificial 
manure  to  the  farm  of  the  purchase  is  within 
the  exemption  from  turnpike  toll  in5&6  Wm.  4, 
c.  18,  s,  1,  as  "  a  carriage  employed  in  conveying 
manure  for  land" 

So  held,  on  the  authority  of  Beg.  v.  Freke 
(5  E.  A  B.  944;  25  L.  J.  (M,t\)  64). 

Case  steted  by  Justices  of  Wilte  under 
20  &  21  Vict.  c.  43. 

An  information  was  preferred  by  the  re- 
spondent against  the  appellant,  a  toll  collector 
at  a  turnpike  gate,  charging  him  with  having 
taken  illegal  toll  from  one  John  Trimby,  viz., 
Is,  for  a  waggon,  drawn  by  two  horses,  pass- 
ing through  his  gate,  the  waggon  and  horses 
being  exempt  from  toll  by  6  &  6  Wm.  4,  c.  18, 

B.  1.  (1) 
John  Bebbeck,  a  farmer,  ordered  of  one 

Charles  Frangley,  a  dealer  in  artificial  ma- 


(1^  5  A  eWm. 4.0.18,8.1:  .  .  .  "No  toll  shall 
be  demanded  or  taken  on  any  tnmpike  road  for  or 
in  respect  of  any  horse,  beast,  cattle,  or  carriage, 
when  employed  in  carrying  or  conveying  only 
dnng,  soil,  compost,  or  manure  for  land  (save  and 
except  lime)  and  the  necessary  implements  nscd 
for  filling  the  mannre,  and  the  cloth  that  may 
have  been  used  in  covering  any  hay,  clover,  or 
straw,  which  may  have  been  conveyed.' 

Lime  used  in  ai^ricultore  is  exempted  ftom  toll 
by  most  of  the  local  Acts ;  and  ace  3  ft  4  Vict, 
c.  51,  and  18  &  14  Vict  o.  79,  s.  3. 


nures,  a  load  of  manufactured  manore,  ivL, 
superphosphate  of  lime,  for  his  land.  Thi 
manure  was  forwarded  to  Hebbeck  in  a  m^ 
gon  with  two  borsee  belonging  to  Prang^i 
and  had  to  pass  through  the  appellant's  gate, 
and  Trimby,  the  driver,  claimed  exemi^tiajL 
but  the  appellant  would  not  lei  him  pott  til 
he  had  paid  the  toll. 

It  was  contended,  on  the  part  of  the  mip 
lant,  that  the  artificial  manure  was  liaUe  to 
toll,  inasmuch  as  it  was  manufiMtared  mtf- 
chandise,  and  had  not  passed  from  the  deaM 
hands ;  and  that  Prangley  was  not,  as  nicfc 
manufacturer  and  dealer,  entitled  to  ezemp' 
tion  from  toll. 

The  justices  were  of  opinion  that  mamui  -. 
for  land  was  exempt  from  toU  when  on  ill 
carriage  to  the  land,  whether  carried  l^  tin 
owner  of  the  land  or  the  person  of  whoa 
it  was  purchased ;  and  they  ocmvioted  tti 
appellant  accordingly. 

The  question  for  the  Court  was.  whetlMi 
artificial  manure  being  conveyed  to  tne  fiuntf 
by  the  manufacturer  and  seller  is  exfin|A 
from  toll. 

A,  De  Jiutzen,  for  the  appellant,  oomioM 
that  the  intention  of  the  legislature,  at  eri* 
deuced  by  the  latter  part  of  a  1  of  5  ft  ^ 
Wm.  4,  c.  18,  was  only  to  exempt  tki 
waggon  of  the  farmer  carrying  manure  to  Ui 
fields;  but  he  admitted  that  the  case  oiB(§* 
V.  Freke  (5  E.  &  B.  944;  25  L.  J.  (M.a)fift 
though  decided  under  a  local  statute,  «M( 
scarcely  distinguishable  from  the  pneeent  giiBi 
and  it  was  there  held  that  the  ezemi^iaBt 
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dmilar  woids,  extended  to  the  carts 

ler. 

n,  foot  the  zespondent,  was  not  heard. 

\  The  words  of  exemption  in  the 
'B  very  general ;  superphosphate  of 
pressly  found  hy  the  case  not  to  be 
mannre,  though  mannfactared.  We 
foil  effect  to  the  words  of  the  ex- 
and  the  case  referred  to  shews 
.  immaterial  whether  the  manure 


be  in  the  cart  of  the  agriculturist  or  of  the 
dealer. 

Haknsn^  J.,  concurred. 

Judgment  for  the  respondent. 

Attorneys  for  appellant :  Sandys  &  Knott, 
for  Johns  dk  Trails  Jiiand/ord, 

Attorneys  for  respondent :  Venning,  Robins, 
A  Venning ,  for  CM  A  Smith,  Salitbury, 


h.  U,  1870.    Bebbt,  Appkllant;  Hendxbson,  Rxsfondxkt.    [5  Q.  B.  296.] 


^ct,  1808  (31  &  32  Yiot  o.  121).  8. 17— 
f  "Poison"— *•  Medicine '*—Bon&  fide 
uioe  with  proYiBO  in  s.  17. 

of  the  Pharmacy  Act,  1868,  it  shall 
il  (^under  certain  pencUties  on  convic- 
U  any  poison,  unless  the  box,  vessel, 
chit  is  contained  be  distinctly  labelled 
tame  of  the  article,  and  the  word 
md  with  the  name  and  address  of 
•f  the  poison;  it  shall  be  unlawful 
y  of  the  poisons  in  the  first  part 
(prussie  acid  being  one)  to  any 
mown  to  the  seller,  unless  introduced 
wum  known  to  the  seller;  .  .  .  but 
provisions  of  this  section  shall "  apply 
lieine  supplied  by  a  legally  qualified 
to  his  patient,  nor  to  any  artidle  when 
rtof  the  ingredients  of  any  medicine 
y  a  person  registered  under  this  Act ; 
ueh  m^icine  be  labelled  in  manner 
with  the  name  and  address  of  the 
^  ingredients  ihere^  be  entered,  with 
7f  the  person  to  whom  it  is  sold  or 
n  a  hook  to  be  kept  by  the  seller  for 
e." 

'^ni,  a  person  registered  under  the 
wrged  with  contravening  the  enacting 
section.  It  appeared  at  the  hearing 
9erson  unknown  to  the  appellant,  and 
need  by  any  person  known  to  him, 
he  appeUani's  shop,  and  asked  to  have 
ion  made  up,  which  was  written,  in 
te  utfudl  style  of  medical  prescriptions, 
Mrs.  Newton  ^  at  the  bottom,  as  the 
whoee  use  it  was  intended,  and  the 
I,  M,  1/.,"  which  were  the  initials  of 
malified  medical  practitioner.  The 
iispaued  the  prescription  by  putting 
M  ofprumc  acid  into  a2  oz,  bottle  and 
mwiih  rose  water,  according  to  the 
^ ike  prescription ;  and  the  appellant 
preaeripUon  into  a  book,  in  which  he 

^  preaeriptions  he  rnade  up,  with 
•Mf.  Newton."  J.  took  the  botUe, 
!Ae  mpeSsnl's  demand.  The  bottle 
I  wUh  the  name  and  address  of  the 


appellant  distinctly  written.  The  prescription 
was  one  that  might  be  ordered  for  a  lotion.  There 
was  no  evidence  whether  there  uxis  or  was  not 
such  a  person  as  Mrs,  Newton ;  but  the  appeh 
lant  bond  fide  and  reasonably  believed  that 
a  medical  man  had  prescribed  the  lotion  for  a 
Mrs.  Newton,  and  that  she  was  the  person  for 
whose  use  he  vxzs  selling  it : — 

Held,  that  the  medicine  or  lotion  was  a  medi- 
cine within  the  meaning  of  the  exception  in  s,  17, 
"  of  medicine  dispensed  by  a  registered  person  f 
that  the  case  was  therefore  taJcen  out  of  the  enact- 
ing part  of  the  section  as  to  poisons ;  that  the  appel- 
lant had  complied  with  the  proviso ;  and  was, 
therefore,  not  liable  to  be  convicted, 

Semble,  tJiat  there  cannot  be  two  separate  con- 
victions under  different  parts  of  the  enactment 
for  one  and  the  same  act, 

Casb  stated  by  Justices  of  Sussex  under 
20  &  21  Vict.  c.  48. 

An  information  was  preferred  under  s.  17 
of  the  Pharmacy  Act,  1868  (31  &  32  Vict, 
c.  121),  by  the  respondent,  an  inspector  of 
police,  against  the  appellant,  a  pharma- 
ceutical chemist,  duly  registered  imder  the 
Act,  charging  that  the  appellant,  on  the  11th 
of  August,  1869,  at  Worthing,  did  unlawfully 
sell  a  certain  poison  of  those  which  are  in  the 
first  part  of  the  schedule  A.  to  the  Pharmacy 
Act,  1868,  to  wit,  prussie  acid,  to  a  certain 
person  unknown  to  the  seller,  and  not  in- 
troduced by  some  person  known  to  the  seller^ 
to  wit,  to  one  Ansell  Johnson.  (1) 


(1)  31  &  32  Vict.  c.  121 . 8. 17 :— "  It  shall  be  un- 
lawful to  sell  any  poison,  either  by  wholesale  or  by 
retail,  unless  the  box,  bottle,  vessel,  wrapper,  or 
cover  in  which  such  poison  is  contained  be  distinctly 
labelled  with  the  name  of  the  article  and  the 
word  poison,  and  with  the  name  and  address  of 
the  sellers  of  the  poison  ;  and  it  shall  be  unlawful 
to  sell  any  poison  of  those  which  are  in  the  first 
part  of  schedule  A.  to  this  Act  or  may  hereafter 
be  added  thereto,  under  s.  2  of  this  Act,  to  any 
person  unknown  to  the  seller,  unless  introduced 
by  some  person  known  to  the  seller ;  and  on  every 
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Tho  following  facts  were  proved  or  ad- 
mitted. 

On  the  11th  of  August,  1B6D,  one  AtL'^ll 
Johnson,  being  a  person  unknown  to  the 
appelknt.  end  not  introducei]  to  the  appcl- 
Innt  hy  any  jwraon  known  to  him,  eume  into 
the  shop  of  the  appellant,  tho  appellant  and 
his  assistant  being  there,  and  asked  to  have 
made  up  a  prescTJptioo,  winch  was  written 
in  pencil,  and  is  as  follows : — "  B-  acid,  hydro- 
cyan.  Scheele's,  3ij,  aq.  rosie,  5ij,  m  ft  lotio 
tur  die  applic— It.  M.  L,  Mrs,  Newton, 
Augt.  11th,  1869."  Tbo  meaning  of  tho  name 
"  Mrs,  Newton  "  in  the  jireseription  was,  that 
the  prescription  was  for  tho  use  of  Mrs. 
Newton.  I^erc  is  a  ligall^  quuliticd  medical 
practitioner  having  tlic  iiiitials  "  K.  M.  L." 

The  appellant's  assistant  dispensed  the  pro- 
scription by  putting  two  drachms  of  hydro- 
cyanic acid  into  a  two-ounce  bottle,  and  tilling 
up  the  bottle  with  rose  water,  according  to 
the  meaning  of  the  prescription.  The  appel- 
lant made  an  entry  in  his  prescription  book, 
"Newton,  Mrs.,"  and  then  copied  the  pre- 
scription verbatim.  He  also  indexed  tho 
entry  by  inserting  the  name  "Newton,"  and 
the  page,  in  the  index  to  the  book.  The 
prescription  book  is  a  book  in  which  the 
appellant  enters  all  prescriptions  ho  makes  up. 

Johnson  paid  the  apjKllant's  claim,  and 
took  tho  bottle  and  its  conlentg  away. 


3  be  maclo, 

book  to  ba  kept  fur  that  purpose,  stating,  in  the 
form  Bet  forth  in  schedule  F.  \o  tbi»  Act,  the  dale 
of  the  snle,  the  oatai  aad  oddresa  of  Ihe  purchntNn', 
the  name  and  qunatil;  of  the  article  sold,  nnd  the 

eipoie  for  which  it  in  stated  by  tho  parrhaacT  to 
lequired,  tn  which  entry  Iho  BignBtiire  of  Ihe 
SorcliaW'r  and  of  the  person,  if  any,  who  intro- 
QO.dbiio.sliaU  be  affliedi  andanyptrBoneelliiig 
poison  othtrrwire  than  is  hi^ri'in  piovided  aliall, 
upon  a  Humlmiry  conviction  before  two  Justices  of 
the  pince  in  Koglund  or  the  sheriff  in  Scotland, 
be  liable  to  a.  peujlty  not  exceedinx  51  tor  the 
fint  offence,  and  tu  h  penalty  nut  cxcioJiiif  101. 
for  tbe  second  or  nnf  aubstqucnt  offence,  atid  for  tbe 
purpoacs  of  tbissictinn  the  pemon  nu  wlioso  l>e- 
balf  any  enle  is  made  by  any  apprentice  or  strvatit 
ihall  be  deemed  to  he  the  seller:  bat  tbo  nrovi- 
siuns  of  this  scciion,  which  are  solely  applicable  to 
poJMUH  in  tbo  flrst  part  of  the  schedule  A.  to  this 
Act,  or  which  require  thnt  Uie  label  Khnll  contain 
the  name  and  address  of  the  seller,  shall  not  upply 
t-i  articles  to  be  exported  from  Great  Britain  by 
wholos.ilo  doiilera,  nor  to  sales  by  wholesale  to 
retail  dealora  in  the  ordinsrv  cuurac  of  wbolesnle 
dealing,  iior  eh.ill  nny  of  the  provisions  of  this 
section  apply  to  nny  mt^rlieine  supplied  by  a 
legally  qunlified  npothocary  to  liis  patient,  nor 
apply  to  any  articlo  when  formin;;  part  of  the 
iiigroJients  of  any  medicine  d  spen^  hy  a  pcr«ou 
registered  under  this  Act;  provided  tnch  m^i- 
f.ino  be  labelled  in  Iht  inannn-  afnruaid,  with 
the  lume  and  addre<B  of  the  selli-r.  and  the 
ingn-dienti  thereof  he  entered,  with  the  name 
of  the  person  to  whom  it  is  sold  or  delivered, 
in   a   book    lo  be   ki  pt  bv  tbe  wller  for  that 


The  bottle  was  labelled  u  fbllowe:  "Cis- 
tion.  For  ettemal  use.  Tho  lotion  to  ht 
used  three  times  a  day.  Mrs.  Newton.  H. 
Perry,  dispensing  cltemist,  member  of  Uw 
pharraaceutiual  society,  Sti,  Montague  Stnrt, 
Worthing  " 

Hydrocyanic  acid  (Scheele's)  ia  prunicidd. 
The  pre.ocription  is  one  that  might  be  ordiatd 
for  a  lotion.  Rose  water,  by  itself,  is  not  i 
me<licinc. 

No  evidence  was  given  that  there  was  s 
was  not  any  such  person  as  Mrs.  Newtia. 
Ansell  JohasoD,  a  witness  for  the  pro^ecntko, 
refused  to  answer  the  two  questions:  "IW 
he  buy  it  for  Mrs.  Newton?  Did  he  Iniy  itli> 
himself?''  on  the  ground  that  by  answeriif 
ho  might  tend  to  criminate  himself  oa  i 
cliargo  of  attempting  to  commit  suicide,  (■ 
which  heat  the  time  stood  remanded. 

The  Pharmacy  Act,  1869  (Si  4  33  Vid 
c.  117),  received  the  royal  assent  on  tbedq 
of  the  alleged  offence.  (1) 

The  following  points  were  raised  on  behalf 
of  tho  appellant :  That  tho  appellant  had  nol 
sold  prussic  acid  pare  and  simple,  but  t 
mixture  or  compound  of  pmssic  acid  tui 
rose  water.  That  that  mixture  was  a  medh 
cine,  and  the  nruasie  acid  sold  formed  U 
ingredient  of  teat  medicine,  and  was  theifr 
foro  within  the  ciocption  contained  in  a  U 
of  the  Pharmacy  Act,  1868.  That  the  nan 
"  Mrs.  Newton  "  indicated  the  name  of  tht 
pcrs^in  to  whom  tho  medicine  was  sold  or 
delJTered. 

Tho  following  point-s  were  raised  on  behalf 
of  the  respondent :  That  the  thing  sold  m 
not  a  medicine,  but  a  poison  partially  dilntrf. 
That  the  name  "  Mrs.  Newton  "  entered  bf 
the  appellant  was  not  tho  namo  of  the  peiwa  ' 
to  whom  the  article  was  sold  or  deliveni 
but  only  the  name  of  a  person  for  wbM 
use  it  was  alleged  to  Iw  required.  That  tte 
book  in  which  the  entry  was  made  was  not  i 
hook  kept  for  that  purpose,  inosmnch  it  H 
was  kept  for  tho  pnriwsc  of  copying  tfaenii 
prescriptions  of  all  sorts. 

Tho  justices  convicted  the  appellant  ^  Uit 
said  offence  in  a  penalty  of  IU«.,  and  U  U 

Tho  questions  of  law  are :— 1.  Whether  a 
mixture  of  prussic  acid  and  rose  water  i>a 
poison  witliin  the  meaning  of  b.  17  and  of 
schedule  A.,  part  1,  of  the  Pharmacy  Act 
1868.  2.  Whether  a  mixture  of  pmssie  MM 
and  rose  water  is  a  medicine  within  the  mean- 
ing of  a.  17.  3.  Whether,  according  to  tta 
&cts  stated,  the  appellant  complied  with  Ihi 
requirements  of  the  proviso  at  the  end  o( 
s.  17.  4.  Whether,  according  to  the  beta 
statod,  the  appellaiit  had  committed  thi 
offence  with  which  he  vaa  charged. 

There  was  another  case  stated,  npoo  a 
second  conviction  of  the  appellant,  on  tta 
some  bets,  for  unlawfully  selling  poimi«itt> 
out  labelling  the  bottle  "  poison." 
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QC.  (with  him  BuIJocK),  for  the 
.  There  are  two  convictions  against 
bmt  on  one  and  the  same  state  of 
contravening  different  parts  of  the 
3tment,  31  &  32  Vict  c.  121,  s.  17,  and 
le  qnestions  which  will  arise,  if  the 
OS  are  npheld  on  the  merits,  is, 
there  can  be  two  convictions  for  one 
ame  act.  The  first  conviction  is  for 
oison  to  a  person  nnknown  to  the 
i  not  introdnced  by  a  person  known 
md  the  other  is  for  selling  poison 
having  labelled  the  bottle  '*  poison." 
question  on  the  merits  is  the  same, 
iber  this  was  a  "  medicine  "  dispensed 
istercd  person;  and  whether,  if  it 
appellant  brought  himself  within  the 
i>7  what  he  had  done.  First,  it  is  a 
,  though  for  external  use,  being,  as 
nd  in  the  case,  proper  for  a  lotion. 
it  is  dispensed,  that  is,  it  is  made 
>ld  across  the  counter  with  directions 
y  a  person  registered  under  the  Act. 
was  the  bottle  labelled  "in  manner 
V  This  means  only  "distinctly," 
name  of  the  seller,  as  is  shewn  by 
\riot.  c.  1 17,  s.  3  (1),  which  came  into 
1  the  very  day  this  offence  is  alleged 
been  committed;  and  it  might  be 
ended  that  the  conviction  ought  to 
r  that  section.  Then  has  the  appel- 
plied  with  the  last  part  of  the  proviso  ? 
iitered  the  ingredients  in  his  book  in 
e  enters  all  the  prescriptions  dis- 
.nd  it  was  quite  unnecessary  that  he 
»ep  a  book  for  the  special  purpose 
ing  those  prescriptions  only  wliich 
poison.  Lastly,  he  has  entered  the 
Mrs.  Newton  as  the  person  to  whom 
-  The  words  are  '*  sold  or  delivered," 
I  it  is  sufficient  to  enter  the  name  of 
3n  for  whom  the  prescription  is  pre- 
d  sold,  although  clelivered  to  a  third 
As  otten  as  not,  a  prescription  would 
by  a  servant  to  be  made  up  for  the 
r  mistress ;  and  the  chemist  has  com- 
h  the  proviso  if  he  enters  the  name 
3r8on  which  appears  on  the  prescrip- 
he  patient.  It  is  impossible  for  him 
tain  whether  or  not  there  is  such  a 
B  the  person  named  in  the  prescrip- 
must  give  credit  to  the  initials 
t  finds  to  the  prescription.  There  is 
fc  that  the  appellant  acted  in  good 
id  it  is  not  found  in  the  case  that  he 
minally  nor  even  negligently. 


&  83  Vict,  c  117,  8.  8 :— "  Nothing  con- 
a.  17  of  the  Pharmacy  Act,  1868,  shall 
tny  medicine  rapplied  by  a  legally  quali- 
au  I^actitioner  to  his  patient,  or  dis- 
f  any  pererm  registered  under  the  aaid 
wied  mich  medicine  be  dittindly  labelled 
name  and  addiess  of  the  seller,  and  the 
kf  thereof  be  entered  with  tlte  name  of 
B  to  whom  it  ii  sold  or  delivered,  in  a 
i  kapft  hy  the  seller  for  that  pnrpotc." 


Lumley  Smi'h,  for  the  respondent.  It  is 
most  important  that  the  present  state  of  the 
law  should  be  declared ;  it  may,  therefore,  be 
conceded  that  the  Act  of  1869  (32  &  33  Vict, 
c.  1 17)  had  come  into  force,  or  at  all  events, 
that  s.  3  of  that  Act  shews  that  "  distinctly  *' 
is  all  that  is  to  be  understood  by  "  in  manner 
aforesaid,"  in  s.  17  of  the  other  Act.  The  appel- 
lant sold  prussicacid,  and  therefore  was  selling 
poison,  unless  he  can  bring  himself  within 
the  latter  part  of  the  section.  What  he  sold 
was  merely  diluted  poison,  and  not  a  medi- 
cine ;  rase  water,  it  is  found  in  the  case,  has 
no  medicinal  virtue  whatever.  No  doubt 
there  is  a  difficulty  in  saying  a  lotion  is  not  a 
medicine,  but  then  it  must  be  something  more 
than  mere  diluted  prussic  acid.  Again,  the 
appellant  does  not  shew  that  this  was  a  pre- 
scription written  by  a  medical  man,  all  that 
is  found  is  that  there  is  a  medical  prac- 
titioner with  the  initials  *'R.  M.  L."  Nor 
is  it  shewn  that  there  was  such  a  person  as 
Mrs.  Newton. 

[Lush,  J.  Must  we  not  take  it  that  the 
appellant  bon&  fide  believed  that  this  was  a 
prescription  for  a  lotion  for  Mrs.  Newton  ?J 

Bon4  fide  belief  can  scarcely  apply  to  a 
case  of  this  sort ;  the  chemist  is  liable  to  the 

Penalties  of  this  section,  if  the  poison  is  sold 
y  his  apprentice  or  servant.  The  object  of 
the  section  is  to  prevent  and  absolutely  for- 
bid the  sale  of  poisons  except  with  certain 
precautions.  What  was  sold  was  a  poison, 
and  it  lies  on  the  appellant  not  only  to  shew 
that  it  was  part  of  the  ingredients  of  medi- 
cine, but  of  medicine  for  Mrs.  Newton,  and 
that  the  prescription  was  really  written  by 
a  qualified  person. 

[Lush,  J.  It  would  impose  a  great  diffi- 
culty in  the  way  of  chemists,  if  in  such  a  case 
as  this  the  chemist  is  bound  to  shew  that  a 
prescription  which  he  has  dispensed  was 
really  written  by  the  physician  vftose  initials 
it  bears.] 

To  hold  otherwise  would  open  the  door  to 
the  very  dangers  which  the  Act  was  intended 
to  prevent.  The  chemist  can  always  refuse 
to  dispense  any  medicine  containing  a  dan- 
gerous quantity  of  poison,  unless  the  person 
asking  for  it  is  known  to  him  or  is  introduced 
by  a  person  known  to  him.  Otherwise,  a 
person  wishing  to  commit  suicide,  or  to  use  a 
poison  for  some  other  improper  purpose,  need 
only  forge  a  false  prescription  and  be  supplied 
with  it  at  once.  In  the  next  place,  the  name 
of  Mrs.  Newton  entered  in  the  book,  was  not 
the  name  of  the  person  to  whom  it  was  sold 
or  delivered.  The  object  of  the  Act  was  to 
preserve  evidence  against  the  person  who 
actually  received  the  poisonous  articles. 

[Hamnen,  J.  Is  that  so ;  the  section  says 
the  name  of  the  person  to  whom  it  was  sold 
or  delivered.] 

Supposing  this  to  have  been  t^e  sale  of 
poison  simply,  the  signature  of  the  person 
receiving  it  would  have  had  to  be  entered : 
so  the  person  to  wbom  VVi'ft  Tft^\R\Tkfe  ^  v*^**— 
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or  deliyeied  must  mean  the  person  actually 
receiving  it. 

IQwiin,  contriL  The  signature  required  is 
the  name  of  the  purchaser.] 

That  muRt  mean  the  person  acting  as  pur- 
chaser, whether  for  himself  or  another ;  how 
can  any  one  sign  who  is  not  present  ?  In  this 
case,  therefore,  the  name  of  Johnson  ought  to 
have  heen  entered  in  the  book.  Then,  more- 
over, the  book  is  the  appellant's  general  pre- 
scription book,  and  not  a  book  kept  for  the 
purpose  of  entering  the  sale  of  poisonous 
articles.  There  is  no  doubt  that  a  separate 
book  must  be  kept  for  the  poisons  pure 
and  simple.  With  respect  to  the  second 
case,  precisely  the  same  point  arises,  for  the 
appellant  was  bound  to  label  the  bottle 
"poison,"  unless  he  brings  himself  within  the 
exception. 

[LtJBH,  J.  The  language  of  the  section  does 
not  suggest  to  my  mina  that  it  was  the  in- 
tention to  make  a  person  liable  to  a  double 
penalty  for  one  act.] 

The  point  is  of  little  consequence,  for  the 
two  convictions  must  stand  or  fall  together. 

Quain,  Q,C.,  in  reply. 

[Lush,  J.  The  difficulty  is  that  there  is 
no  finding  upon  the  case,  that  the  appellant 
could  reasonably  have  believed  that  this  was 
a  prescription  given  to  Mrs.  Newton  by  a 
medical  man,  whose  initials  it  purported  to 
bear.  It  appears  to  have  come  to  him  in  a 
very  loose  shape, — a  prescription,  directing 
the  composition  of  very  poisonous  ingredients, 
written  in  pencil,  bearing  initials  which  are 
not  found  to  have  been  or  to  have  appeared 
like  the  initials  of  the  medical  man  whose 
name  they  were  intended  to  represent.  Sup- 
posing the  appellant  acted  upon  this  prescrip- 
tion without  the  least  inquiry,  and  handed 
the  poisonous  medicine  over  the  counter,  when 
he  ought,  as  a  reasonable,  prudent  man,  to 
have  made  inquiries,  I  can  conceive  that  the 
conviction  might  bo  sustained,  and  the  appel- 
lant not  to  have  brought  himself  within  the 
proviso.  On  the  other  hand,  I  can  hardly 
think  the  proviso  meant  to  cast  upon  every 
chemist  the  duty,  at  his  peril,  of  ascertaining 
that  the  prescription  presented  is  genuine. 
But  it  is  obvious,  I  think,  that  every  one  who 
is  entrusted  with  the  sale  of  these  poisonous 
things,  is  to  take  all  reasonable  care. 

Haknxn,  J.  There  is  the  same  difficulty 
about  the  person  to  whom  the  appellant  sold 
the  medicme;  there  is  no  finding  that  there 
was  such  a  person  as  Mrs.  Newton,  nor 
that  the  appellant  believed  there  was  such  a 
person. 

Lush,  J.  It  is  impossible  for  us  to  answer 
the  questions  submitted  to  us  one  way  or 
the  other,  without  drawing  inferences  of  fact, 
which,  if  it  was  intended  the  Court  should 
draw,  we  must  decline. 

L.  Smith  intimated  that  the  object  of  the 
prosecution  wag  to  obtain  an  enunciation  of 
the  law,  and  that  the  conviction  of  the  appel- 
Jant  WM  of  no  importance.] 


LuBH,  J.  We  need  not,  then, 
Quain  further.  I  should  not  be  di 
draw  any  inferences  of  fiict ;  but  i 
under  the  circumstances,  that  we  a 
the  case  as  if  the  justices  had  founc 
that  the  appellant  did  reascmabl; 
when  he  was  dispensing  this  pre 
that  he  was  making  up  a  prescript 
had  been  actually  given  by  a  medic 
Mrs.  Newton  for  a  lotion,  as  it  pui 
be, — upon  that  hypothesis,  I  am  c 
that  the  appellant  has  brought  hims 
the  proviso  in  s.  17.  The  first  pi 
section,  the  enacting  part,  applies  1 
of  poisons,  and  amount  the  poiscx 
rated  ia  prussic  acio.  I  observe 
schedule  seems  to  treat  all  the  p 
sold  in  their  simple  state,  or  in  son 
preparation  alone ;  and  it  does  not 
contemplate  any  of  them  being  : 
with  any  other  ingredients,  —  it  i 
them  pure  and  simple.  But,  U 
general  sweeping  words  of  the  c 
alone,  they  would  have  prohibited 
dical  man,  perhaps,  from  dispensi] 
scription  that  contained  a  pcHson. 
to  obviate  that  the  proviso  is  insert 
says  that  none  of  the  provision 
section  shall  "  apply  to  any  medicine 
by  a  legally  qualified  apo^thecar; 
patient,  nor  apply  to  any  article  wt 
ing  part  of  the  ingredienta  of  any 
dispensed  by  a  person  registered  u 
Act."  The  first  question  is,  was  thi 
a  medicine  ?  This  was  scarcely  dii 
the  counsel  for  the  respondent.  ^ 
"  medicine  "  is  comprehensive  enon 
elude  everything  which  is  to  be  a] 
the  purpose  of  healing,  whether  ext 
internally.  According  to  the  pre 
this  mixture  was  intended  to  be  i 
lotion,  and  the  case  states  that  it  n 
perly  be  used  as  a  lotion.  The  pro\ 
to  put  upon  the  same  footing  a  lega 
fiea  practitioner  supplying  the  thi: 
patient,  and  a  registered  chemist  d 
such  a  thing.  If  a  duly  qualified 
man  had  dii^tly  supplied  ordelive 
patient  this  compound  of  prussic 
rose  water,  as  a  lotion,  he  would  1 
protected  under  the  proviso;  and 
apply  the  same  rule  to  a  registered 
making  up  that  compound  from  a 
tion,  whie-n  is  what  I  understand 
vol  ved  in  the  word  "  dispensing," — tl 
up  something  that  is  prescribBd,  ai 
it  with  directions  how  it  is  to  be  U6( 
did  this  prussic  acid  form  part  of  1 
dients  of  a  medicine  dispensed  by  a  ] 
person  ?  It  did  strike  me  at  first,  o: 
the  clause,  that  it  applied  only  to  ca 
the  poisonous  article  is  one  of  sevei 
dients,  so  that  perhaps  its  poisonous 
are  modified  in  a  more  or  less  d^;i 
other  ingredients ;  but  then  I  think, 
that  interpretation,  we  should  mak 
difficult  to  ai>ply  the  Act.    We  can 
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onfiideration  whether  the  other  in- 
of  the  mixture  are  fewer  or  more 
sr,  or  in  what  proportion  they  may 
It  is  sufScient  that  this  is  a  com- 
id  is  a  medicine  which  might  have 
iciibed  by  a  medical  man  as  a  lotion. 
a  the  appellant  complied  with  the 
I  part  of  the  section,  which  requires 
i  medicine  be  labelled  in  the  manner 
"  —  by  which  I  understand  "dis- 
od  legibly," — "with  the  name  and 
)f  the  seller,  and  the  ingredients 
3  entered,  with  the  name  of  the  per- 
Lom  it  is  sold  or  delivered,  in  a  lx>ok 
t  by  the  seller  for  that  purpose."  It 
in  the  case  that  the  ingredients  were 
n  what  the  appellant  calls  his  pre- 
book,  which,  1  think,  satisfies  the 
ents  of  the  Act,  as  "  a  book  kept  for 
ose/'  a  book  in  which  he  enters  all 
ons  which  he  makes  up.  Then  he 
ed  "  Mrs.  Newton,"  as  the  person  to 
was  sold.  The  statute,  by  saying 
16  of  the  person  to  whom  it  is  sold 
ed,"  has,  I  think,  meant  to  give  the 
putting  down  the  name  of  the  per- 
>m  the  medicine  is  actually  delivered 
ounter,  or  the  name  of  the  person 
I  use  it  was  intended,  and  whose 
person  actually  receiving  it  across 
er  is.  Taking  it  to  be  found  that 
lant  reasonably  believed  that  this 
duly  prescribed  for  Mrs.  Newton, 


Mrs.  Newton  must  be  taken  to  be  the  person 
to  whom  he  sold  it,  and  therefore  he  complied 
with  the  provisions  of  the  Act.  For  these 
reasons  I  think  that  the  conviction  was  wrong. 

Hannen,  J.  I  am  of  the  same  opinion.  I 
think  we  are  able  to  pronounce  our  judgment 
at  once,  upon  the  assumption  which  has  been 
agreed  to,  that  it  is  to  be  taken  that  the 
justices  have  found  that  the  appellant  acted 
bon^  fide,  believing  Mrs.  Newton  was  the 
person  to  whom  the  medicine  was  sold.  With- 
out that  admission,  I  should  have  thought  it 
necessary  that  there  should  be  further  in- 
quiry ;  but  by  holding  the  appellant  to  have 
complied  with  the  requirements  of  the  pro- 
viso, upon  the  above  assumption,  I  think  we 
shall  be  putting  a  construction  upon  the  Act 
which  will  not  lead  to  the  dangerous  conse- 
quences which  Mr.  Lumley  Smith  has  sug- 
gested ;  for  it  will  only  be  where  the  chemist 
establishes  that  he  has  entered  the  name  of 
the  person  to  whom  he  delivered  the  medicine, 
or  of  the  person  to  whom  it  shall  be  found  as 
a  fact  that  he  has  reasonably  believed  he  had 
sold  it,  that  he  will  succeed  in  bringing  him- 
self within  the  terms  of  this  proviso. 

Judyment/or  the  appellant. 

Attorneys  for  appellant :  Flux,  Argles,  and 
Bawling  8, 
Attorney  for  respondents :   WUktt, 


Feb.  16, 1870.    The  Quekn  v.  Pearson.    [5  Q.  B.  237.] 


rariBdiclion — Summary  Conviction  on 
3  of  Assault  —  Jurisdiction  ousted  by 
on  as  to  Title  to  Land  —  Excess  of 
in  Assertion  of  Eight— 24  &  25  Vict. 
88.42,46. 

hearing  f/a  complaint /or  an  assault^ 
t  25  Vict,  c.  100,  *.  42,  if  it  be  shewn 
a  fide  question  aa  to  title  to  land  is 
!Ae  jurisdiction  of  the  justices  is  at 
I  by  s.  46,  which  provides  that  nothiug 
shall  authorize  justices  to  hear  and 
any  ease  of  assault  in  which  any 
lall  arise  as  to  the  title  to  any  lands, 
he  justices  cannot  proceed  to  inquire 
etermine  by  summary  conviction  any 
nte  alleged  to  have  been  used  in  the 
f title. 

sailing  upon  Bobert  Turner,  and 
WB  of  the  county  of  Derby,  to  shew 
r  a  CGnviction  by  the  justices  of 
BOO  ibr  an  assault  on  Turner  should 
iflhed. 


The  conviction  had  been  brought  up  by 
certiorari,  and  it  appeared  from  the  affidavits 
that,  the  defendant  having  appeared  before 
the  justices  on  a  summons,  under  24  <&  25 
Vict  c.  100,  s.  42  (1),  charging  him  with 
having  assaulted  Turner,  it  was  proved  that 
Turner  had  placed  some  bricks  on  an  open 
piece  of  land  of  which  the  defendant  claimed 
to  be  the  owner,  and  that  the  defendant  was 
removing  the  bricks,  as  being  unlawfully  on 
his  land,  when  Turner  came  up,  and  the 
alleged  assault  was  committed. 

It  was  submitted  on  behalf  of  the  defendant 
that  as  a  question  of  title  to  land  arose  the 
justices  had  no  jurisdiction  to  determine  the 
case,  by  reason  of  the  second  proviso  in  s.  46, 
"that  nothing  in  the  Act  contained  shiJl 


(1)  24&  25  Viot,  0.  100,  a  42  :^*<  Where  any 
person  shall  unlawfully  assault  any  other  person, 
two  justices  of  the  peace,  upon  oomplaint  by  or  on 
bebsJf  of  the  paity  sffgrieTed,  may  hear  and 
determine  such  offence,  fto. 
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authorize  any  jnstices  to  hear  and  determine 
any  case  of  assault  or  battery  in  which  any 
question  shall  arise  as  to  the  title  to  any 
lands,  tenements,  or  hereditaments. . . ." 

It  was  not  denied  by  Turner  that  the  de- 
fendant was  raising  a  bon&  fide  claim  to  the 
land,  but  it  was  conteoded  on  behalf  of  Turner 
that  the  justices  ought  to  proceed  with  the 
hearing  of  the  charge,  ana  that  they  had 
authority  to  determine  it,  notwithstanding 
the  proviso  in  s.  46,  if  the  defendant  used 
more  force  than  was  necessary. 

The  justices  took  this  view,  and  convicted 
the  defendant  of  an  assault  in  a  penalty  of 
2/.  lOd.  and  costs. 

Robinson,  Serjt,  shewed  cause  on  behalf  of 
the  justices,  and  contended  that  as  a  claim  of 
title  to  land  would  not  justify  any  excess 
of  violence  in  the  assertion  of  such  right,  the 
justices  were  not,  by  s.  46,  ousted  of  their 
jurisdiction  to  determine  the  question  of 
whether  or  not  there  had  been  an  excess  of 
violence;  and  he  referred  to  a  passage  in 
1  OaJce's  Magisterial  Synopsis,  p.  233, 10th  ed. 
note  36,  where  Beg,  v.  Richards  (20  J.  P.  68) 
is  cited,  on  which  passage  and  case  it  was 
understood  that  the  justices  had  acted.  [He 
also  cited  Re  Thompson  (6  H.  <&  N.  193; 
SO  L.  J.  (M.C.)  19).] 

G,  Bruce,  in  support  of  the  rule,  was  not 
heard. 

Lush,  J.  The  rule  must  be  made  abso- 
lute.   This  is  a  very  clear  case.    It  stands 


uncontradicted  that  the  assault  was  com* 
mitted  in  the  assertion  of  title.  The  prM^* 
cutor  had  entered  on  land  to  which  th» 
defendant  claimed  title,  and  had  put  bridn 
there ;  and  it  was  in  the  act  of  assertiDg  this 
title  by  removing  the  bricks  that  the  aUfigsd 
assault  was  committed.  This  queetioa  of 
title  was,  it  apx)ears,  most  distinctly  broogbi 
to  the  notice  of  the  justices,  and  their  joni- 
diction  was  then  at  an  end  l^  reason  of  tha 
second  proviso  in  s.  46,  ana  they  had  no 
power  to  go  into  the  question  whether  tha 
force  used  by  the  defendant  was  exceflovs. 
The  words  of  the  proviso  are  very  laige,  and 
admit  of  no  doubt  By  s.  42,  where  a  penGO 
has  unlawfully  assaulted  another,  the  jostieei 
have  jurisdiction  to  hear  and  determine  tiia 
offence  on  complaint  of  the  party  aggrieved; 
and  the  proviso  in  s.  46,  in  the  wickst  termi^ 
says  that  "  they  shall  not  hear  and  detennine 
any  caae  oi  assault  in  which  any  questioo 
shall  arise  as  to  the  title  to  land  ;*'  that  is,  they 
shall  not  dispose  of  such  a  case  in  a  summary 
manner.  The  matter  may  still  be  dispoeea 
of  by  indictment,  if  it  be  a  proper  case  for 
such  a  proceeding.  The  justices  ought,  there* 
fore,  to  have  held  their  hand,  ana  not  pro- 
ceeded  to  ac^udicate  by  summary  oonvictxm. 


Haknbn,  J.,  ccmcurred. 


Rule  abiolute. 


Attorneys  for  justices :  AldridgeA  Thsmt, 
Attorneys  for  defendant :  Ne*d  <fe  FMjuit, 
for  Wilson  A  Burkinshaw,  Affretan, 


Aprim, 
1870. 


The  Queen,  on  the  Prosecution  of  The  Guabdianb  of  the  Stsphxt  Usioir, 
Bespondents;  v.  The  Guardians  of  the  Whitby  Union,  AppBLLAina 
[5  Q.  B.  325.] 


Poor  —  Pauper  Lunatic  —  Removal  —  Irremove- 
ability  by  Residence— Break  of  Residence — 
Removal  of  Pauper  while  Insane — 9  &  10 
Vict.  c.  66,  B.  1 ;  16  &  17  Vict  c.  97,  ss.  97, 
102 — ^Practice,  on  Case  from  Quarter  Sessions. 

E.  M.,  a  single  woman,  aged  28,  having  re- 
sided in  the  R,  union  as  a  domestic  servant 
more  than  a  year,  was  suddenly  seized  with 
mttnia  on  the  l^th  of  September  ;  the  next  dfiy 
her  mother  fetched  her  away  from  her  master's 
house  (he  paying  the  wages  up  to  that  day),  and 
took  her  to  her  parents'  residence  in  the  S,  union, 
8he  remained  with  her  parents  one  night,  and 
the  next  day  was  taken  to  the  S.  union-house : 
and  on  the  2Qth  of  September  she  was  sent  to  the 
county  lunatic  asylum  as  a  pauper  lunatic, 
where  she  still  remained,  having  continued  insane 
from  her  first  seizure.  E,  M*s  settlement  was  in 
the  W,  union  : — 

Beld,  thai  the  order  for  her  maintenance. 


under  16  <fc  17  Vict,  c.  97,  ss.  97, 102,  ouf^  h 
be  on  the  R.  union  and  not  on  the  W.unim; 
for  that  the  lunatic,  having  acquired  a  statut 
of  irremoveability  by  a  yearns  residence  tn  B^ 
her  mere  bodily  removil,  while  she  was  unaih 
to  exercise  any  will  of  her  own,  was  no  break  <f 
the  residence. 

A  case  from  quarter  sessions  comes  before  tk 
Court  of  Queen's  Bench  on  a  rule  to  quatk  rt« 
order  of  sessions,  and  the  party  supporting  ik0 
order  of  sessions,  therefore,  begins  by  shemtig 
cause  against  the  rule  to  quash. 

Upon  an  appeal  against  an  order  of  jusiioei 
of  the  23rd  of  October,  1868,  whereby  ilM 
settlement  of  Esther  Marshall,  a  pauper 
Innatic,  was  adjudged  to  be  in  the  towiump 
of  Whitby  in  the  Whitby  Union,  and  the 
gnardians  of  that  union  were  ordei^  to  pij 
the  expenses  of  her  removal  to  a  lonatie 
asylum,  and  her  maintenanoe  therein,  tiit 
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easions  confirmed  the  order,  subject 
lowing  case. 

Marshall  is  a  single  woman,  aged 
1  in  the  township  of  Whitby  in  the 
[Jnion.  For  one  year  and  three 
nunediately  preceding  the  17th  of 
r,  1868,  she  had  been  a  domestic 
n  service  at  Richmond,  in  the  Rich- 
lion,  as  a  yearly  servant,  and  had 
Lch  period  resided  and  slept  at  the 
her  master  in  Richmond. 
night  of  the  16th  of  September,  1868, 
eized  with  a  severe  attack  of  mania, 
master  therenpon  went  to  the  work- 

the  nnion,  and  requested  that  she 
3  removed  to  the  workhouse  to  be 
!e  o£  The  master  of  the  workhouse 
lat  he  could  not  interfere  as  Esther 
still  residing  in  her  master^s 


xt  morning,  the  17th  of  September, 
sr  applied  to  the  board  of  guardians 
ion,  but  they  stated  that  they  had  no 
interfere  in  any  way,  and  the  master 
^graphed  to  the  parents  of  the  luna- 

were  residing  at  Ratcliff,  in  the 
Union,  a  distance  of  about  fourteen 

come  to  Richmond  to  remove  her. 
t^moon  of  the  same  day  her  mother 
ther  arrived  at  Richmond.  The 
thereupon  paid  the  mother  her 
•'s  wages  up  to  that  day,  and,  having 
Qy,  Esther  Marshall  was  removed  in 
•  relations  from  the  residence  of  her 
kt  Richmond  to  the  residence  of  her 
at  Ratcliff.  The  master  had  not  any 
1  or  ei];)ectation  of  receiving  Esther 
back  again  into  his  house. 
'  Marshall  remained  at  the  home  of 
mts  (who  were  poor  persons,  and  in 
if  outdoor  parochial  relief  from  the 
i  of  Whitby)  one  night  only,  during 
me  she  atteioptod  to  throw  herelf  out 
indow.  The  next  morning  ("the  18th 
mber)  the   parents  applied  to  the 

officer  of  the  Stepney  Union,  who 
lunatic  removed  in  due  course  on  the 
y  to  the  workhouse  of  that  union. 
lained  in  the  workhouse  for  seven 
1  was  sent  to  the  lunatic  asylum  for 
ity  of  Middlesex  on  the  26th  of  Sep- 
nrhere  she  has  since  been  confined  as 
'  lunatic,  having  remained  insane  from 
t  of  the  16th  of  September. 
B  23rd  of  October,  1868,  the  order 
.  against  was  made. 
'  Marshall  had  on  the  16th  of  Septem- 
3,  acquired  the  status  of  irremove- 
x>m  the  Richmond  Union  under  9  & 
c  66,  8. 1,  24  &  25  Vict.  c.  56,  s.  1, 
ft  29  Vict.  c.  79,  s.  8,  by  virtue  of 
)  therein  for  more  than  a  year. 

contended  on  behalf  of  the  appel- 
t  as  Esther  Marshall  had  on  the  16th 
nber  acquired  a  status  of  irremove- 
f  randence  in  the  Richmond  Union, 
r  fyr  her  past  and  future  mainte- 


nance ought  not  to  have  been  made  upon  the 
guardians  of  the  place  of  her  settlement,  but 
ought  to  have  been  made  upon  the  guardians 
of  the  Richmond  Union  under  16  &  17  Vict, 
c.  97,  s.  102 ;  and  it  was  further  contended 
that  her  removal  under  the  circumstances 
mentioned  did  not  constitute  a  break  of  her 
residence  in  Richmond  so  as  to  destroy  her 
status  of  irremoveability. 

It  was  contended  on  behalf  of  the  respond- 
ents that  the  order  was  rightly  made  on  the 
guardians  of  the  place  of  settlement;  and 
that  the  removal  of  Esther  Marshall  under 
the  circumstances  mentioned  did  constitute  a 
break  of  residence  so  as  to  destroy  her  status 
of  irrremoveability. 

The  question  for  the  Court  was  whether  the 
guardians  of  the  Stepney  Union  were  pre- 
vented from  obtaining  an  order  on  the  guar- 
dians of  the  Whitby  Union  for  the  mainte- 
nance of  Eisther  Marshall,  under  16  &  17  Vict, 
c.  97,  s.  97. 

G,  T'lyJer,  for  the  respondents.  (\)  The 
order  was  rightly  made  on  the  Whitoy  Union, 
wherein  the  parish  of  settlement  is,  under  16 
&  17  Vict.  c.  97,  s.  97.  The  appellants  con- 
tend that  it  ought  to  have  been  made  under 
s.  102,  on  the  Richmond  Union,  where,  they 
contend,  the  lunatic  had  acquired  a  statns  of 
irremoveability  by  more  than  one  year's  resi- 
dence, under  9  &  10  Vict.  c.  66,  s.  1,  24  &  25 
Vict.  c.  55,  s.  1,  and  28  &  29  Vict.  c.  79,  s.  8. 
But,  the  pauper  had  ceased  to  reside  in  the 
Richmond  Union  before  the  order  was  made. 

In  Jicg.  V.  Whissendine  (2  Q.  B.  450),  it  was 
held  that  a  pauper,  who  had  acquired  a 
settlement  by  resicfing  on  an  estate  in  W.,  but 
had  been  removed  by  his  relatives  to  a  dis- 
tant limatic  aslum,  had  lost  his  settlement 
under  4  &  5  Wm.  4,  c.  76,  s.  68,  by  reason  of 
his  having  **  ceased  to  inhabit." 

[Blaokburn,  J.  In  that  case,  the  pauper 
had  lieen  several  years  in  the  asylum.] 

It  is  immaterial  how  long  the  break  has 
lasted ;  the  argument  for  the  appellants  must 
be  the  same  if  the  lunatic  had  remained  with 
the  parents  a  year  instead  of  only  a  day.  More- 
over, there  must  be  an  intention  to  return  and 
a  place  of  residence  to  return  to:  Jieg.  v. 
Glossop  (Law  Rep.  1  Q.  B.  227).  Here  the  mas- 
ter hod  put  an  end  to  the  service,  and  did  not 
intend  to  receive  the  lunatic  back ;  she  was 
not  absent,  merely  for  a  temporary  purpose,  as 


(1 )  Poland,  for  the  appellants,  asked  the  direc- 
tion of  the  Court  as  to  which  mrty  were  to  begin, 
as  it  hud  been  uniler^ttood  the  Court  had  intimated 
that  the  appellant  was  to  begin  in  all  ca^es. 

But,  per  Curiam,  a  case  fiom  quarter  BCBsions 
comes  before  the  Court  on  a  rule  to  quash  the 
order  of  sessions,  tho  paity,  therefore,  who  supiiorts 
the  order  of  sessions  begins  by  shewing  cause 
against  the  rule  to  quaeh. 

The  qu.irter  sessions  having  confirmed  the  order 
appealed  against,  G.  Tayler,  for  tlie  ri*8pon'lent8, 
accordingly  began* 
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in  LeedsY.  Wakefield  (7  E.  &  B.  258;  26  L.  J. 
(M.C.)  37). 

SMsLLOB,  J.,  referred  to  12  &  13  Vict.  c.  103, 
:,  which  enacts  that  the  removal  of  a  Inna- 
tio  to  an  asylum,  under  the  authority  of  the 
statutes,  is  uot  to  be  deemed  an  interruption 
of  his  residence. 

Blackbuen,  J.,  referred  to  Beg.  v.  St, 
Leonard,  Shorediich  (Law  Rep.  1  Q.  B.  21).] 

In  that  case  the  pauper,  though  she  slept 
out  of  the  parish  for  several  night«,  was 
actually  in  the  pahsh  during  the  day,  so  that 
she  had  never  ceased  to  reside.  Or,  at  all 
events,  there  was  an  actual  return  to  the 
parish  of  irremoveability. 

[Blackburn,  J.  The  question  is,  whether 
the  residence  has  ever  ceased,  the  absence 
being  involuntuy ;  actual  return  would  not 
restore  it  if  once  broken.] 

Here  there  ia  an  actual  absence,  and  when 
that  is  the  case  there  is  a  break,  unless  the 
intention  to  return  be  shewn :  Beg,  v.  Tacd- 
nestone  (12  Q.  B.  157 ;  18  L  J.  (M.C.)  44) ; 
Beg.  v.  Stapkton  (1  E.  &  B.  766 ;  22  L.  J. 
(M.C.)  102);  Beg.  v.  Brighton  (4  E.  &  B.  286; 
24  L.  J.  (M.O.)  41).  The  pauper  being  luna- 
tic, her  mother  being,  as  it  were,  the  natural 
guardian,  is  capable  of  exercising  a  choice  for 
her,  and  therefore  the  removal  by  the  mother 
is  a  change  of  residence  by  the  pauper. 

Poland,  and  Poynter,  for  the  appellants. 
The  statutes  under  which  the  status  of  irre- 
moveability is  acquired,  were  passed  for 
the  benefit  of  the  pauper,  and  not  with  any 
regard  to  the  rights  of  parishes  inter  se.  Here 
the  lunatic  having  acquired  that  status,  it  is 
for  those  who  contest  the  irremoveability  to 
shew  that  it  has  been  lost.  Has  the  lunatic 
here  done  anything  to  lose  it?  If  there  had 
been  a  removal  of  a  pauper  under  legal  pro- 
cess, the  removal,  for  however  short  an  in- 
terval, broke  the  residence :  Beg.  v.  Halifax 
(12  Q.  B.  Ill ;  17  L.  J.  (M.O.)  168) ;  Beg.  v. 
Seend  (12  Q.  B.  133 ;  18  L.  J.  (M.O.)  12).  And 
12  <&  18  Vict.  c.  103,  s.  4,  was  passed  to  cure 
the  hardship  ,which  would  arise  when  the 
lunatic  had  been  removed  by  authority  of  the 
statutes;  and  by  that  enactment  such  resi- 
dence in  a  lunatic  asylum  is  excluded  for  all 
purposes,  as  in  the  case  of  imprisonment: 
Beg.  V.  hartfield  (17  Q.  B.  746 ;  21  L.  J. 
(M.O.)  65);  Beg.  St.  Andrew,  Ilolhom  (17 
Q.  B.  746;  21  L.  J.  (M.O.)  69).  But,  here 
the  removal  &om  Richmond  though  actual, 
was  purely  involuntary,  and  is  no  more 
the  act  of  the  lunatic  herself  than  if  she 
had  met  with  an  accident  and  had  been 
carried  in  a  state  of  insensibility  to  a  hospital 
out  of  the  parish.  Non  constat,  if  she  had 
recovered  her  senses,  she  would  not  have 
returned  inmiediately  to  Richmond.  It  is 
true  the  master,  wheQier  rightfully  or  wrong- 
fully, has  put  an  end  to  the  service,  and  did 
not  intend  to  receive  her  back  into  his  house ; 
but,  though  he  put  her  out  of  his  house,  he 
had  no  power  to  remove  her  from  the  parish. 
Neither  bad  the  mother  any  such  right.    The 


parents  are  natural  guardians, 
under  the  statute  of  Elizabeth, 
rights  or  liabilities  when  the  di 
relief  to  a  child  over  sixteen,  is 
the  parent :  Beg.  v.  tit.  Mary,  h 
&S.46;  31  L.  J.  (M.0  )  233.  IM 
the  parents  were  themselves  J 
parish  relief.  If  this  involuntai 
a  break  in  the  residence,  it  woi 
a  break  had  the  lunatic  recovere 
and  returned  the  next  day;  and 
once  broken,  the  right  cannot  I 
Bex  V.  Sutton  (5  T.  R.  657),  is  y 
point ;  there  a  yearly  servant  be 
forty  days  before  the  end  of  the 
taken  home  by  his  father  to  ar 
but  it  was  held  that  the 
acquired  a  settlement  in  the  nu 
by  service  for  a  year,  notwith 
absence  for  twenty  days.  So  i 
absence  of  the  servant  through  i 
intention  of  returning:  Bex  v. 
423).  It  would  be  otherwise,  if 
tion  of  the  service  were  volu: 
part  of  the  servant:  Bex  v. 
East.  356). 

Blaokburn,  J.  I  am  of  opii 
order  of  sessions  and  the  orde 
must  be  quashed.  Under  the 
16  &  17  Vict.  c.  97,  s.  97,  wh 
lunatic  is  in  an  asylum  his  place 
must  be  ascertained,  and  an  ord 
obtained  for  the  costs  of  his  mi 
the  parish  of  settlement ;  but,  b; 
lunatic  had  at  the  time  of  his  n 
asylum,  acquired  a  status  of  in 
the  order  is  to  be  on  the  i)arish 
status  has  been  acquir^.  1 
therefore,  comes  to  be  whether  tl 
the  time  she  was  conveyed  to  th 
become  exempt  firom  removal  ( 
that  she  had  resided  for  more 
in  Richmond.  If  she  had,  the  or< 
to  have  been  made  on  her  pai 
ment.  I  think  she  had  acquii 
of  irremoveability  from  Richi 
residence  there,  and  has  not  lo 
occurred  on  her  becoming  inss 
be  remembered  that  the  statut4 
c.  66,  was  intended  for  the  b 
pauper;  not  to  give  either  par 
tage,  but  to  relieve  poor  pers< 
extreme  hardship  of  being  rem< 
neighbourhood  in  which  they  '. 
friends,  to  a  distant  place  where 
they  were  absolute  strangers, 
the  status  has  been  acquired,  d 
Olearly,  when  the  person  cease 
the  parish.  What  is  cessation 
must  depend  upon  circumstanc< 
the  necessary  length  of  residence 
onus  is  on  the  side  contesting 
ability  to  shew  that  it  has  bee 
this  is  shewn  when  a  person  wl 
and  power  to  choose,  exercises  t 
goes  out  of  the  parish ;  and  if  h 


TBE  LAW  REPOETa— SESSIONS  CASES,  1870. 


The  QniEii  v.  WsriBt. 


iWiu  is  lost;  but  it  may  be 
usver  that  when  he  weot  oat 
A  he  had  on  intentioii  to  return, 
raid  lebat  the  presiiniption  and 

rtttna  is  not  lost  But  In  the 
le  the  paaper  is  insane,  and  when 
Nmored  £roni  the  pariah,  bad  no 
w  vay  or  the  other, — no  intention 
fir  place  of  residence  and  no  intcn- 
pit,  being  incapable  of  nsing  any 
be  matter;  that  being  bo,  there  is 
(hew  a  chanKe  of  leaidence  at  the 
u  conveyed  to  the  Bsyluni,  and 
at  that  at  that  time  she  had  been 
IB  the  border  of  the  parish  is  per- 
.terial.  I  do  not  say  that  in  no 
a  lunatic  loae  his  Btatua  of  irre- 
icqaired  at  the  time  he  became 
ippoaing  a  r^ular  goardian  or 
to  have  been  appointed  by  the 
uiQcery,  I  ehonld  be  inclined  to 
a  gnatdian  might  be  capable  of 
choice  in  the  change  of  resideoce 
i  the  lunatic ;  or,  perhapi,  after  a 
le  guardian  de  facto  might  do  the 
execntoT  de  eon  tort  may  in  some 
be  deceased's  estate.  But  there  is 
B  here.  The  mere  relationship  , 
I  mother  and  the  pauper  cannot  ' 
estioni  and  though  I  should  think 
being  herself  in  receipt  of  reUef, 
nghtcr  home  with  her  merely  in 
■  her  taken  care  of  by  the  parish 
1  to  a  lunatic  asylum,  yet  even  if 
^tion  was  to  keep  her  daughter  at 
se,  she  bad  no  authority  or  power 
choice  for  the  lunatic,  and  there- 
:  that  the  daughter  was  token  to 
I  house  in  another  parish  could 
her  residence.  Mr,  Poland  put 
it  on  the  right  ground,  when  ho 
tiat  supposing  the  pauper  to  have  , 
er  eenses,  and  come  hack,  there 
I  been  no  break  of  residence, 
re  had  been  no  intention  on  her 
1^  her  reaideace,  and  there  was 
ho  had  authority  to  act  for  her. 
dence  therefore  must  be  supposed  ' 

In  the  present  cose  the  lunatic 
iiest  in  the  matter;  but  as  the 
1  the  eipcQses  shall  fall  on  the 
which  the  lunatic  is  irremoveablc, 
ik  at  the  question  jnst  as  if  the 
elf  were  interested.    The  order  of 


sessions  and  the  order  of  justices  most,  there- 
fore, be  quashed. 

MxLLOB,  J.  I  am  of  tho  same  opinion. 
The  case  does  not  depend  on  circumstances 
which  might  affect  the  condition  of  tho  luna- 
tic ;  but  still,  in  interpreting  the  atatule,  we 
must  look  at  the  intention  and  object,  which 
was  to  prevent  the  oppression  which  the  law 
of  removal  caused  to  poor  persons  by  remov- 
ing them  from  the  associotiona  which  tliey 
hod  formed,  and  removing  tliem  to  a  place 
with  which  they  possibly  had  no  other  con- 
nection than  that  a  grandfather  or  grand- 
mother had  been  boru  or  settled  there. 
There  is  nothing  in  the  argument  as  to  the 
master  breaking  and  puttit^  on  end  to  the 
contract;  it  is  to  be  observed  that  he  only 
paid  the  wages  up  to  tho  da;  of  leaving: 
whereas  properly  to  determine  the  contract,  a 
month's  wages  or  a  month's  warning  would 
have  been  necesGary,  But,  even  assuming 
the  master,  under  the  circumstances,  was 
justified  in  discharging  the  Innaticat  once;  by 
80  doing  he  could  only  put  her  out  of  his 
house,  and,  as  Mr.  Fotand  rightly  observed, 
this  would  not  necessarily  put  her  out  of  the 
parish ;  she  would  have  remained  in  the 
parish  liad  not  her  mother  removed  her. 
But  when  the  stotuB  of  irremoveahility  has 
been  once  acquired,  in  general  some  act  of  the 
pauper's  own  ought  to  be  shewn  before  the 
status  can  be  put  an  end  to.  Now  it  is  true 
there  was  an  actual  bodily  removal,  and  the 
fact  of  the  mother  being,  as  it  were,  her 
natural  guardian,  made  mo  doubt  at  first 
whether  the  residence  had  not  been  broken  ; 
but  I  am  now  eatisQed  that  it  was  not;  there 
was  nothing  to  have  prevented  the  pauper, 
had  she  recovered  her  senses,  from  resuming 
her  residence  unbroken ;  and  it  lay  on  those 
who  contest  the  irremoveahility  to  shew  that 
the  residence  was  substantially  broken,  which, 
as  my  Brother  Blackburn  pointed  out  is  a 
question  of  intention,  if  the  actual  rosidcnca 
be  broken ;  but  here  there  could  be  no  inten- 
tion in  the  matter  on  the  part  of  tho  lunatic 
herself. 

Hanken,  J.,  concurred, 

Jlule  abiottiU  to  quash  the  order*. 

Attorneys  for  appellants:  Stone,  Towmoit, 

AMo;il. 

Attorney  for  respondents:  W.  H.  Sw^ttont. 
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iTai  Qdkih,  ox  tbb  Frmeodtion  of  thb  GirABStAHS  or  thi  Stxpsxt  1 
Appbll&hts,  v.  The  Imhabitahtb  or  St.  Qioiiiib-ih-thi-Eabt,  Rui-oh 
[6  Q.  B.  364.] 


Poor — InenioTeabJIil;  by  retuoD  at  Bemdence— 
Removat  of  Miuried  Woiuftn,  in  tlie  absence 
of  UuBbiiad  who  hu  no  &eUUmoQt-9  &  10 
Via.  0.  66,8.  1,  U  «  12  Vict.  0.  Ill,  a.  1. 

A  VHimart,  havhig  a  tttllemei-t  in  parish  L., 
but  having  retidrd  for  more  than  a  ytar  in 
j-aritli  0.,  marrird  it  fortign  tailor  having  no 
aettlrmtut.  Thy  Tttided  together  in  parish  0. 
until  he  Ir/t  in  the  maul  rourat  of  hit  occupation 
at  a  tailor,  intending  to  rttum,  hut   niA  having      Margaret  Schoder  v 


21  &  25  Vict,  c,  65,  a.  1,  and  28  &  2 
c.  79,  e.  a.  After  her  marriage,  she  Mm 
to  reside  in  the  some  parish  up  to  tlte 
the  order  of  removal ;  and  she  would, 
had  remained  a  fone  sole,  have  the 
Irremoveable  from  the  parish  by  ih 
BQch  residence. 

The  appellanta  contended  that,  ; 
hnshanil  was  a  foreigner  tcilhont  mj 
ment  or  plac«  to  nrhich  he  conld  he  re 


made  lo.y  yrovitii/n  fur  the  u-ift'i  maiiiienanc 
iSfte  coTilinued  to  ntidr-  in  parith  (J.,  and  became 
ehurgtable  thereto.  At  thit  lime  the  hutband 
had  mi  retided  our.  year  in  the  parith ; —  ! 

Held,(Au(  the  woman  twu  iritmoveabU  titidir 
9  *  10  Vicl.  c  66, «.  1,  and  28  it  29  Vict.  c. 
79,  B.  8,  bg  reason  </  her  coiitiituoiis  re$idrfice 
before  and  during  marriuge;  and  that  rke  w-it 
not  affected  by  the  proviso  in  11  A  12  Vict, 
e.  Ill,  s.  1.  I 

Upon  an  appeal  to  the  Middleses  quarter 
Beesiona  against  an  order  of  jiietices  for  the 
remoTal  of  Margaret  Schoder  and  her  child, 
Bged  foar  monfha,  from  the  parish  of  St. 
George- in-the-East  to  the  Stcpnej  Unitm,  the 
BeEEionaqnashfd  the  order  on  the  ground  of 
the  irremovoaliiJity  of  the  pauper,  subject  to 
the  opinion  of  the  Court  of  Queen's  Bench 
on  the  following  case. 

Mai^aret  Schoder  is  the  wife  of  Samuel 
Schoder ;  he  is  a  native  oF  BoRton,  in  the 
United  States  of  Anerioa,  nnd  has  no  settle- 
mecl  in  Ergland  The  ordtr  of  n^mo^al  was 
therefore  founded  on  the  tnaiden  aettlement 
of  the  pauper  in  the  parish  of  Limehouse  in 
the  Stepney  Union, 

The  pauper's  huBband  eama  his  livelihood 
as  a  sailor.  She  was  married  to  him  on  the 
7th  of  October,  lb67,  and  on  the  2l6t  of  the 
eame  month,  while  residing  in  the  parish  of 
Si  Gtorge,  he  left  her  there,  and  went  to  sea 
in  the  usual  course  of  his  ocuupation  as  a 
Bailor,  but  without  having  madean;  proviEion 
for  her  maiulenance.  In  the  month  of  May, 
1868,  she  became  chargeable  to  that  parish, 
and  continued  chargeatila  to  the  time  of  the 
making  of  the  order  of  removal  on  the  24th 
of  September,  ltJ68,  at  which  time  her 
husband  had  not  returned  to  her,  but  he 
returned  to  her  between  tiie  date  of  the  order 
and  the  time  of  the  appeal. 

The  pauper's  huEband  had  not,  at  the  date 
of  the  order  of  removal,  himself  resided  in  the 
parish  of  St.  George  for  so  long  a«  one  j  ear. 

Previously  to  her  marriage,  the  pauper, 
Mai^sret  Schoder,  had  resided  in  the  parish 
of  St.  George  for  three  years  and  upwards; 
and  she  was  at  that  time  irremoveable  from 
such  parish  by  reason  of  her  residence  therein 
under  the  jtrovisions  of  9  &  10  Vict.  c.  66,  s.  1, 


removeable  from  the  piirish  of  SI.  Get 
she  had  heraelf  acquired  a  status  c 
moveability  by  residence  therein, 
further,  that,  as  whenever  her  husbai 
present  with  her  they  wonld  both  t 
moveable,  she  was  also  irremovcable 
absence  until  his  death  or  deaertion. 

The  respondents  contended  that  Mi 
Schoder,  whilst  slie  remained  a  i 
woman,  lost  the  status  of  irremovi 
which  she  had  acquired  by  resident 
feme  sole;  and  that,  as  her  hnsbaud  b 
acquired  a  status  of  irrenioveabil 
residence  under  the  provisions  of  tt 
statntes,  she,  in  his  atisence,  was  remi 
to  her  maiden  settlement. 

The  question  for  the  opinion  of  the 
was,  whether  the  pauper  and  her  chii 
irremoveable  from  the  parish  of  St.  Ge 

U.  Toyler,  for  the  appellants.  Thi 
of  removal  was  rightly  quashed.  The 
was  irremoveable  bv  virtue  of  9  ife  1 
c.  66,  s.  1,  and  28  &  29  Vict.  c.  79,  i 


(1)  9  4  10  Tict.  c.  6G,  »  I  :-"No  per» 
be  iMDDTcd,  nor  bIibU  any  wiimint  be  gr» 
tl>e  reiooval  of  bay  peraou,  from  any  p 
wliich  BQch  peiBon  shall  hare  n  sided 
years  [now  one  year,  by  28  i  23  Vict  c. ' 
uktX  before  the  applicalinn  for  tlie  warmi 
ftovided  ftlways,  that  whenever  any  pen 
Lave  B  wife  or  children  hiiving  no  other  aei 
tlian  Lis  or  her  uwn.  Bueli  wife  and  •^ililn 
\xi  ccmoveiible  whenever  he  or  she  is  rt-ni 
and  sliall  not  t>e  rtcinveablu  wlienevei  bei 
not  renioveable." 

11  b  \i  Viet  D  111,  after  reciting  the 
Vict.  c.  66,  B.  1.  at  Icngtli,  and  that  by  r 
the  generality  of  (he  eipretaions  used  in 
ptovino,  doubts  Hre  entertained  as  to  the  i 
11iereof,Hn<t  it  is  deeimble  to  reuiovc  such 
s.  1  enncts  lliat  the  teid  kist  proviso  b«  r 
and  subatitutes :  "Provided  always,  tlw 
ever  any  perion  should  liave  a  vife  or  < 
having  110  otlier  eettlemeiit  thiiu  his  or  1) 
such  wife  and  children  ahonld  be  removta 
any  parish  or  place  from  which  he  or  she  t 
removt-iilile  notwithstanding  any  proviuon 
siiid  rci'ited  Act,  and  should  not  be  t«n 
from  any  purish  or  place  from  which  he 
would  not  be  reinoveable  by  reuun  of  i 
vision  in  the  laid  recihd  Act." 
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Ths  Qubsn  v.  St.  Geokgb>in-thb-Ea8t. 


ry  object  of  the  legislature  was  to 

>  hartiship  of  removing  persons  to 
after  a  certain  amount  of  por- 

siUence  in  one  district.  In  the 
se,  the  pauper  having  continuously 
*  more  than  a  year  is  prima  facie 
tie,  as  she  comes  within  the  enact- 
f  the  statutes;  and  whatever  the 
&  12  Vict.  c.  Ill,  s.  1,  may  mean, 
»e  no  doubt  that  its  only  object  was 
,  the  separation  of  husband  and 
Qg  the  law  otherwise  as  to  irre- 
y  as  it  was.  In  Rax,  v.  CUtingham 
C.  615)  a  woman,  married  to  a 
irithoat  a  settlement  and  deserted 
18  held  removeable  to  her  maiden 
;  in  other  words,  she  was  to  be 
if  she  were  unmarried  or  a  widow ; 
same  principle  must  apply  to  a 
TemoYeability. 

>  referred  to  R^g.  v.  Bennett  (3  E. 
23  L.  J.  (M.C.)  39)  and  Rtg,  v.  St, 
1 K  &  £.  813 ;  28  L,  J.  (M.C.)  187).] 
foyntt^r  with  him),  for  the  respon- 

n  marriage  the  wife's  status  is 
that  of  the  husband,  and  she  there- 
her  status  of  irremoveability.  In 
e  V.  P.Ttton  (17  Q.  B.  548;  21  L.  J. 
I  woman  settled  in  A.,  and,  having 
lore  than  five  years  in  B.  with  her 
bu  Irishman  without  a  settlement, 
3d  by  him,  and  it  was  held  that  she 
eable  from  B.  to  A. 
(URN,  J.  There,  the  husband  had 
'eside  in  B.] 

V.  St.  MaryUhone  (16  Q.  B.  352, 

J.  (BIC.)  61,  63),  where  the  wife 
hargeable  during  the  temporary 
a  the  ordinary  course  of  his  em- 
of  her  husband,  a  foreign  sailor 

settlement  (as  here),  it  was  held 
absence  of  the  husband,  without 
e  wife  means  of  maintenance,  was 

to  desertion,  and  that  the  wife 
removed  to  her  maiden  settlement ; 
Campbell,  C.J.,  says :  "  There  is  no 
in  thus  removing  the  wife ;  when 
od  returns  to  this  country  he  will 
I  the  parish  to  which  she  has  been 
md  he  may  live  with  her  in  that 
n  any  other."  Where  husband  and 
living  together,  no  doubt,  the 
•f  the  common  law  was,  and  of  the 
ay  be  taken  to  be,  that  they  should 
larated ;  and  this  was  the  reason  of 
lant  of  the  proviso  in  11  &  12  Vict. 
,  which  means  that  the  wife's  irre- 
y  by  reason  of  residence,  should 
it  on  her  own  residence,  but  on  the 
if  her  husband. 

tUUi,  J.  In  Reg,  V.  Ohtgao/t  (12 
17 L.  J.  (M.C.)  171)  it  was  held  that 
loe  of  a  woman  cu  a  wife  might  be 
esfcimating  the  five  years'  residence, 
10  Vict  c.  66.] 

0  woman  had  become  soi  juris  as  a 
t  was  within  the  enacting  part  of 


the  statute,  and  the  proviso  could  not  apply 
as  she  was  no  longer  a  wifo.  Bat,  during 
coverture,  the  wife  can  ac(iuiro  no  status  of 
her  own. 

[Mellob,  J.  She  is  within  the  enacting 
part,  unless  the  proviso,  as  amended  by  11  (^ 
12  Vict.  c.  Ill,  applies.  But  the  wife  here 
has  a  settlement  of  her  own,  which  may  be 
said,  therefore,  to  be  other  than  her  husband's, 
who  has  none.] 

It  can  scarcely  be  said  that  the  wife  has  a 
settlement  other  than  her  husband's,  if  he 
has  none.  Moreover,  the  words,  "  having  no 
other  settlement  than  his  or  her  own,"  applies 
to  the  children  only ;  the  wife  always  has  the 
same  settlement  as  her  husband. 

[Hannen,  J.  Except  in  this  very  case 
where  the  husband  has  none.] 

If  it  be  decided  that  the  wife  can  acquire  a 
status  of  irremoveability  by  her  own  residence 
during  coverture,  irrespective  of  her  husband's 
residence,  the  converse  must  follow,  and  a 
wife,  becoming  chargeable  during  the  absence 
of  her  husband,  if  she  has  not  resided  a  year, 
will  be  removeable,  although  she  may  have 
married  a  man  who  has  a  status  of  irremove- 
ability. 

Blaokbubn,  J.  The  legislature  have  cer- 
tainly used  language  adapted  to  conceal  their 
intention.  But  I  think  I  can  see  my  way 
plainly  to  saying  that  the  quarter  sessions 
were  right  in  quashing  this  order  of  removal. 
We  must  consider  how  the  matter  stood 
before  the  passing  of  9  <&  10  Vict.  c.  66.  A 
person  who  had  got  a  settlement,  if  he  became 
chargeable  to  another  parish,  might  be  re- 
move, however  long  he  might  have  resided 
in  the  other  parish,  to  his  place  of  settle- 
ment ;  and  if  he  were  married,  his  settlement 
became  his  wife's,  so  that  both  could  be 
removed  to  his  place  of  settlement  But  if  a 
person  had  not  acquired  a  settlement,  he 
could  not  be  removed;  therefore,  if  the 
husband  had  no  settlement,  and  the  wife  had 
one,  and  they  were  residing  together,  neither 
could  be  removed,  the  principle  being  that 
husband  and  wife  should  not  be  separated ; 
but  when  the  husband  was  de  facto  separate 
from  the  wife,  and  she  became  chargeable, 
she  could  be  removed  to  her  maiden  settle- 
ment Then  came  9  &  10  Vict  c.  66 :— [the 
learned  Judge  read  s.  1,  and  the  proviso]. 
That  proviso  was  repealed  by  11  &  12  Vict 
c.  Ill,  s.  1,  and  was  re-enacted  in  the  follow- 
ing words: — [the  learned  Judge  read  the 
section].  The  question  is,  what  is  the  mean- 
ing of  this  proviso.  Mr.  Poland  asks  us  to 
read  the  words  "  having  no  other  settlement 
than  his  or  her  own,"  as  applying  to  children 
only,  and  not  applying  to  a  wife ;  but  it  is 
clear  that  we  cannot  so  confine  the  words. 
The  whole  sentence  must  be  taken  together, 
and  grammatically,  the  words  must  apply  to 
a  wife  as  well  as  children;  and  so  readinj 
them,  the  legislature,  in  the  enactment 
proviso,  would  f^ecm  to  ea^  \.Vi\&\  Isx 
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ing|the  status  of  irremoyeability,  we  leave 
the  common  law  principle  untouched,  that 
husband  and  wife  shall  not  be  separated,  and 
therefore  when  the  husband  has  a  settlement, 
and  is  removeable,  the  wife,  though  she  has 
resided  sufficiently  long  to  have  become 
irremoveable,  shall  be  removed  with  him; 
and  vice  vers&,  if  the  husband  is  irremove- 
able,  neither  shall  the  wife  lie  removed ;  but 
if  the  wife  has  a  settlement,  and  the  husband 
has  no  settlement,  we  say  nothing  as  to  when 
the  wife  is  to  be  removed  to  her  own  settle^ 
ment.  This,  therefore,  would  seem  to  leave 
a  wife,  whose  husband  had  no  settlement  and 
has  left  her,  but  who  has  acquired  a  status  of 
irremoveability  by  her  own  personal  residence, 
within  the  enactment  ana  not  within  the 

Proviso.  In  Beg,  v.  Olossop  (12  Q,  B.  117 ; 
7  L.  J.  (M.C.)  171)  it  was  held  that  a  woman, 
who  had  resided  for  five  years  continuously 
as  wife  and  widow  in  the  same  parish,  had 
acquired  a  status  of  irremoveability  by  actual 
residence,  although  part  of  the  residence  was 
when  she  was  a  wife.  That  is  applicable  to 
the  present  case,  and  shews  that  the  residence 
as  wife  may  be  united  with  the  residence 
before  marriage,  and  as  the  residence  was 
continuous  up  to  the  time  of  receipt  of  relief, 
1  cannot  see  why  she  is  not  within  the  enact- 
ing part  of  the  statute.  But  it  is  said  the 
wife  falls  within  the  proviso,  because  the 
husband  had  not  resided  a  year  before  the 
relief  was  given.  If  he  had  a  settlement,  no 
doubt,  the  wife  would  be  removeable  to  his 
place  of  settlement  But  1  am  at  a  loss  to 
see  in  that  any  foundation  for  the  argument 
that,  (the  husband  being  irremoveable  in 
point  of  fact  if  he  were  here  with  his  wife, 
because  he  has  no  settlement),  he  not  being 
here,  you  are  to  send  the  wife — notwithstand- 
ing her  lonff  residence — away  from  her 
husband's  ana  her  own  place  of  residence  to 
her  place  of  settlement,  merely  because  he 
has  not  resided  a  year.  Whether  the  legis- 
lature had  this  case  in  their  contemplation, 
or  not,  may  be  doubtful;  but  if  they  had 
intended  to  leave  this  case  within  the  opera- 
tion of  the  enacting  part  and  out  of  the 
proviso,  they  would,  as  it  seems  to  me,  con- 
fine the  proviso,  as  they  have  done,  to  the 
case  of  a  wife  having  no  settlement  other 
than  her  husband's,  and  thus  forbid  her 
being  taken  away  from  the  place  of  residence 
of  her  husband,  although  he  may  happen  for 
the  time  to  be  absent  from  her.  If  on  the 
other  hand,  we  were  to  adopt  the  construction 
Mr.  Poland  invites  us  to  adopt,  and  to  say 


that  a  married  woman,  under  the 
circumstances,  could  be  removed,  t 
quitous  consequence  would  follow: 
woman  living  as  a  man's  mistress 
acquire  the  privilege  of  becoming  ir 
able  from  his  place  of  residence  doi 
temporary  absence,  whereas  the  wif 
have  no  such  privilege,  and  would  be 
able  to  her  own  place  of  settlemen 
husband  had  no  settlement,  as  was 
in  Reg,  V.  St,  Marylebone  (16  Q.  R 
L.  J.  (M.C.)  61),  independently  of 
Vict.  c.  66.  As  to  the  case  put  of  a  1 
with  a  status  of  irremoveability  and 
without  it,  and  the  wife  becoming  chi 
in  the  husband's  absence,  it  is  sufB 
say,  that  if  the  consequences  suggestei 
it  would  involve  hardship ;  but  we  m 
with  such  a  case  if  it  should  ari-^, 
need  not  now  s^y  how  it  ought  to  be  ( 
probably,  however,  the  law  may  be  all 
altered  l^fore  it  does  arise. 

MsLLOB,  J.  We  must  look  at  th* 
of  the  Acts  of  Parliament,  which 
prevent  the  oppression  of  removing  a 
from  the  place  in  which  he  had  n 
considerable  time  (formerly  five  yet 
one  year),  and  breaking  up  all  the 
tions  and  acquaintances  he  had  made 
place ;  and  I  must  see  my  way  verj 
before  I  arrive  at  a  decision  whici 
interfere  with  a  policy  so  consistei 
humanity;  and  where  a  woman,  ^ 
acquired  a  status  of  irremoveability, 
a  man  who  has  not  acquired  this  sta 
has  no  settlement,  but  resides  with  hi 
in  the  exercise  of  his  ordinary  cal 
goes  away,  intending  to  return,  I  cam 
thinking  we  should  act  in  direct  viol 
this  principle  were  we  to  decide  1 
becoming  cnargeable,  she  was  remove 
reason  of  this  proviso.  I  entirely  ag 
both  provisos  are  somewhat  uninte 
but  I  think  the  most  sensible  constm 
put  ujKm  the  statutes  is  that  wb 
Brother  Blackburn  has  suggested. 

Hannbn,  J.  I  have  only  to  say  thi 
see  no  reason  for  disturbing  the  dec 
the  quarter  sessions. 

Order  (f  sessions  off 

Attorney  for  appellants :  W,  H,  8u 
Attorneys  for  respondents :  Siont^ ! 
A  Morris, 
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g  Engine  or  Instrument  on  Sunday — 
]  &  2  Wm.  4,  c.  32. 

2  Wm.  4,  c.  32,  a.  3,  "  if  any 
km  or  take  any  game,  or  use  any 
i,  or  other  engine  or  instrument  of 
^OT  tlie  purpose  of  killing  or  taking 
i  a  Sunday,'^  he  shall,  on  conviction, 
I  penalty, 

Uant  was  convicted  for  that  he,  on 

August  (being   Sunday),  did  use 

he  purpose  of  killing  game.     He  set 

\Vte  l^h  and  lUth  of  August,  and 

the  snares  were  seen  set  ready  to 

and  two  dead  grofjise  were  found 

\nres: — 

t  a  snare  vms  an  engine  or  instnp- 
I  the  meaning  of  the  section,  and 
7  down  a  snare  on  a  day  before 
the  purpose  of  killing  game,  and 
et  on  Sunday,  was  using  an  engine 
nt  on  Sunday, 

ed  by  Justices  under  20  &  21  Vict. 

mation  was  preferred  by  the  re- 
s^amst  the  appellant,  under  s.  3  of 
4,  c.  32  (1),  cbargiog  for  that  the 


!  Wm.  4.  c.  32,  8.  3:—**  That  if  any 
ioe?er  shall  kill  or  take  any  game,  or 
gun,  net,  or  other  engine  or  instru- 
purpose  of  killing  or  taking  game  on 
a  Christmas  Day,  such  person  bIiaII, 
Q  thereof  before  two  justices  of  the 
;  and  pay  fbr  every  such  offence  such 
By,  not  exceeding  52.,  as  to  the  said 
[  seem  meet,  together  with  tlie  costs 
iotioQ ;  and  if  any  person  whatsoever 
'  take  any  partridge  between  the  l^t 
nary  and  the  1st  day  o(  September  in 
any  pheasant  between  the  1st  day  of 
d  the  Ist  day  of  October  in  any  year, 
;k  game  (except  in  the  county  of 
Devon,  or  in  the  New  Forest,  in  the 
mthampton),  between  the  10th  day  of 
I  any  year  and  the  20  Ih  day  of  August 
ding  year,  or  in  the  county  of  Somerset 
in  the  New  Forest  aforesaid,  between 
of  December  in  any  year  and  the  1st 
imber  in  any  succeeding  year,  or  any 
monly  callecl  red  game,  between  the 
December  in  any  year  and  the  12th 
ist  in  the  succeeding  year,  or  any  bus- 
I  the  Ist  day  of  March  and  the  Ist  day 
r  in  any  year,  every  such  person  shall, 
1  of  any  snoh  offence  before  two  jiistioefl 
ibrfeit  and  pay  for  every  head  of  game 
\aken  each  ram  of  monev,  not  exceed- 
0  016  «dd  justices  shall  seem  meet, 
^  Uie  ooiti  of  the  conviction.  .  .' 


appellant  on  the  15th  of  August  (being  Sun- 
day), at  the  township  of  Bainbridge,  in  the 
North  Biding  of  Yorkshire,  did  unlawfully 
use  certain  engines  or  instruments,  to  wit, 
snares,  for  the  purpose  of  killing  game,  to  wit 
grouse,  in  a  certain  allotment  contrary  to  the 
form  of  the  statute. 

The  justices  convicted  the  appellant,  and 
fined  him  5ff.  and  costs. 

Upon  the  hearing  of  the  information  it  was 
proved  on  the  part  of  the  respondent,  and 
found  as  a  fact,  that  the  appellant  was  setting 
snares  on  the  13th  and  14th  of  August  in  an 
allotment  or  pasture  in  the  township  of  Bain- 
bridge. There  was  no  evidence  to  shew  that 
the  appellant  was  there  on  the  15th  of  August, 
bnt  the  respondent  went  into  the  allotment 
on  that  day,  and  saw  fifty  or  sixty  snares  set 
ready  to  catch  game,  and  found  two  dead 
grouse  caught  in  two  snares. 

It  wrts  contended,  on  the  part  of  the  appel- 
lant, that  the  setting  of  the  snares  on  the 
13th  and  14th  of  August,  and  not  going  on 
the  land  to  examine  them  on  the  15th  of 
August,  was  not  such  a  user  as  is  contem- 
plated by  s.  3  of  1  <&  2  Wm.  4,  c.  32.  It  was 
also  contended  on  his  behalf  that  a  snare  or 
piece  of  wire  such  as  was  found  set  by  the 
respondent,  is  not  an  engine  or  instrument 
witnin  the  meaning  of  that  section. 

It  was  admitted  that  the  appellant  had  a 
proper  excise  licence  for  killing  game.  It 
was  also  admitted  that  the  appellant  had  the 
consent  of  the  owner  and  occupier  of  the  land 
to  sport  over  it 

The  justices  were  of  opinion  that  snares  are 
engines  or  instruments  within  the  meaning 
of  s.  3,  and  are  expressly  used  for  and  appli- 
cable to  the  destruction  of  game ;  that  leaving 
the  snare  set  on  a  Sunday  for  the  purpose  of 
killing  game  is  a  user  within  the  meaning  of 
the  section ;  that  1  &  2  Wm.  4,  c.  3'2,  is  not 
an  Act  for  the  observance  of  the  Sabbath,  but 
that  s.  3  provides  for  the  preserving  game 
during  certain  days  and  sea^ns,  and  that  it 
is  a  breach  of  the  statute  to  use  snares  on  a 
Sunday  so  that  game  may  be  killed  by  them. 

The  questions  for  the  opinion  of  the  dourt 
were,  first,  whether  it  is  an  offence  against 
s.  3  of  1  <&  2  Wm.  4,  c.  32,  to  set  snares  on  a 
Saturday  (or  any  other  day  except  Sunday), 
and  allow  them  to  remain  set  so  as  to  eaten 
or  entrap  grouse  on  a  Sunday.  Secondly, 
whether  a  snare  is  an  engine  or  instrument 
within  the  meaning  of  s.  3. 

ffolker,  Q,  C.  (Macdonald  with  him),  for  the 
appellant.  A  snare  is  not  an  engine  or  in- 
strument crjnsdem  generis  witlv "  do^,^ 
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net,"  neither  larns  it  used  by  the  apx)ellaiit  on 
a  Sunday  within  the  mcaninpj  of  s.  3.  To 
bring  the  caKe  within  the  section,  it  must  be 
a  manual  user  of  an  engine  or  instrument ; 
or,  at  all  events,  the  person  must  bo  present 
in  order  to  use  it.  The  statute  was  not  passed 
fur  the  preservation  of  game  on  a  Sunday, 
but  for  ))reventing  the  desecration  of  the 
Sabbath ;  it  is  no  offence,  therefore,  to  set  an 
engine  on  a  Saturday  and  leave  it  set  on 
Sunday.  The  case  does  not  find  that  the 
appellant  was  there  on  Sunday.  It  never 
could  have  been  intended  that  a  man  who 
lawfully  put  down  snares  for  game  on  a 
Saturday  is  obliged  to  take  them  all  up  before 
Sunday  morning. 
The  respondent  did  not  ai)pear. 

Blaokburn,  J.  The  legislature  have  in 
8.  3  of  1  &  2  Wm.  4,  c.  32,  created  two 
separate  offences.  The  acts  which  constitute 
the  two  offences  are  different.  In  the  first 
part  of  the  section  the  killing  or  taking  game, 
or  using  any  instrument  for  the  purpose  of 
killing  or  taking  game  on  Christmas  Day  and 
Sunday,  is  made  an  offence ;  in  the  other  part 
it  is  the  killing  or  taking  any  partridge,  <&c., 
during  certain  times  of  the  year,  which  is  the 
offence ;  and  there  can  be  no  doubt  that  if  a  per- 
son on  a  Saturday  night  puts  down  a  snare 
with  the  intention  that  it  shall  be  in  operation 
on  Sunday,  and  kills  or  takes  game  on  that 
day,  it  is  an  offence.  Mr.  Holker  has  argued 
that,  in  order  to  commit  the  offence  of  using  a 
net  or  other  instrument  for  the  purpose  of  kill- 
ing game^  a  person  must  be  present  with  the 


instrument  using  it ;  but  it  is  clear  that  if  i 
person  intentionally  causes  the  death  of  i 
grouse  on  a  Sunday,  he  comes  within  thi 
statute.  Now,  what  the  appellant  did  wu, 
that  he  left  the  snares  set  on  a  Sunday,  aii 
we  must  take  it  that  it  was  his  intention  t]iii 
they  should  act  in  the  way  they  would  nm- 
bably  act,  that  is,  kill  game  on  the  Snoaiif. 
I  think  that  is  using  the  snares  on  a  Suidij. 
If  he  left  a  snare  in  such  a  state  as  tokfl 
game,  it  is  using  it  to  kill  game. 

As  to  the  other  question,  whether  a  smn 
is  an  engine  or  instrument  ejnsdem  genen 
with  dog,  gun,  or  net,  if  it  were  made  oit 
that  a  personal  use  of  the  instrument  wen 
required  by  the  terms  of  the  section,  the  tin- 
mcnt  for  the  appellant  might  haTe  wei^bL 
But  the  word  engine,  derived  &om  ingenimn, 
includes  a  snare  which  is  a  device  or  coutriT- 
ance— an  engine — for  killing  game. 

Mellob,  J.    I  am  of  the  same  opinion. 

Lush,  J.  I  am  also  of  the  same  opinioo. 
According  to  Mr.  Holker's  argament,  then 
could  not  be  a  using  of  a  snare  lon^  tbn 
the  moment  during  which  it  was  bemg  hid 
down;  that  cannot  be  the  intention  of  tin 
statute.  The  meaning  of  the  section  is,  if 
any  person  puts  down  a  snare  and  keeps  it 
down,  he  is  using  it  as  long  as  he  keeps  it 
down. 

Conviction  affirmed^ 
Attorney  for  appellant :  W.  P.  BobertM, 


May  12, 
1870. 


The  West  London  Extension  Bail  way  Company,  Appellartb; 
MENT  Committee  of  the  Fulham  Union,  and  the  Ovebseebs  of  the  Pabde 
OF  Fulham,  Bespondents.    [5  Q.  B.  361.] 


Arbitratiun — Award— Beference  under  12  &  13 
YicL  c.  45,  8.  13— Coets. 

On  an  appeal  to  quarter  tensions  it  was 
ordered,  under  s.  13  of  12  cfe  13  Vict.  c.  45,  that 
**  the  matttr  in  dispute "  should  be  re/rrred  to 
arbitration.  The  arbitrator  awarded  that  the 
appeal  be  dismissed,  and  that  the  appellants 
do  pay  to  the  respondents  their  costs  of  the 
appeal : — 

Held,  that,  as  the  order  of  reference  was 
fiilent  as  to  costs,  the  arbitrator  had  no  power  to 
aw  ird  cohts. 

An  appeal  had  been  entered  at  the  Middle- 
sex quarter  sessions,  between  the  appellants 
and  the  respondents,  touching  a  rate  made 


on  the  1st  of  May,  1868,  for  the  rolief  of  the 
poor  of  the  parish  of  Fulham.  The  appesl 
had  been  respited  from  time  to  time  until 
the  5th  of  April,  1869,  when  the  oonrt  of 
sessions  ordered  (1),  ''with  the  consent  of 
counsel  on  both  sides,  that  the  matter  in 
dispute  between  the  appellants  and  zespon- 


(1)  Under  12  &  13  Vict  c.  45,  s.  13.  vhiek 
enacts,  **  that  it  shall  be  lawfhl  for  anj  oonrt  of 
general  or  quarter  seosions  of  the  peaoe  bdon 
which  any  appeal  .  .  .  shall  be  broDglit,  to  oidei^ 
with  tlio  consent  of  the  parties  or  their  attonen 
that  the  matter  or  matters  of  sEach  appeal  w 
referred  to  arbitration,  to  such  pereon  or  penov^ 
and  in  such  manner,  and  on  such  teima  ti  tti 
said  coart  shall  think  reasonable  and  proper.  .  •' 
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all  be  lefened  to  John  Gray,  Q.O., 
re  into  and  arbitrate  thereon,  the 
Murties  agreeing  and  consenting  to 
e  report  of  snch  his  arbitration." 
3th  of  Janna^,  1^0,  the  arbitrator 
18  award,  and  ordered  "that  the 
3  dismissed,  and  that  the  appellants 
>  the  respondents  their  costs  of  the 
ift],  to  be  taxed  by  the  proper  officer 
mri  of  quarter  sessions  in  the  nsnal 

was  obtained  calling  on  the  respon- 
sbew  cause  why  the  award  should 
t  aside,  or  so  mnch  thereof  as  awards 
nent  of  costs,  or  why  the  award 
[>t  be  referred  back  to  the  arbitrator, 
onnd  that  he  had  no  jurisdiction  to 
sts. 

ision,  Q.C,  and  Murphy,  shewed 
[he  arbitrator  had  power  to  award 
he  order  of  reference  puts  him  in 
of  the  quarter  sessions,  and  as  they 
er  to  award  costs  the  arbitrator, 
il]y,  had  the  same  power.  The 
file  order  of  reference  are  that  "  the 
Q  dispute"  be  referred,  and  those 
dude  the  costs  of  the  appeal.  lieg, 
i$  of  Wtgt  Biding  (6  B.  &  S.  531 ; 
.  (M.O.)  142),  is  distinguishabla 
le  order  being  silent  as  to  costs, 
i  decided  that  the  respondents  were 
led  to  the  costs  of  the  reference 
rd.  It  is  conceded  that  the  arbi- 
d  no  power  over  the  costs  of  the 
and  award,  but  he  had  over  the 
the  appeaL  In  Watson  on  Awards, 
.  160,  it  is  stated  that  where  a  cause 
)d,  the  power  of  awarding  on  the 
the  cause  is  necessarily  consequent 
authority  oonfenred  upon  the  arbi- 
detenniniDg  the  cause.  So,  also,  in 
n  Awards,  &d  ed.  p.  368,  it  is  said 
a  cause  aJone,  or  a  cause  and  all 
in  dMerenoe  are  referred,  and 
is  Mid  in  ibe  submission  respecting 
I  arbstiator  has  an  implied  authority 
loate  on  the  costs  of  the  cause." 
Vood  T.  Doe  (2  T.  R.  644),  and 
Bokinmm  (1  B.  &  C.  277),  are  also 
m  on  this  point.  By  analogy,  on 
enee  of  an  appeal  where  the  order 
as  to  costs,  the  costs  of  the  appeal 
)  deo&km  of  the  arbitrator. 
CBOBH,  J.  The  sessions  haye  power 
18  of  12  &  13  Vict.  c.  45,  to  refer 
•1  to  an  arlidtrator  ''upon  such 
the  CkKirt  shall  think  reasonable/' 
rMM(16  0.  B.  626;  24  L.  J.  (C.P.) 
I  BrttT.  PoiUdhwaiie  (5  E.  &  B.  695 ; 
(QJB.y  68),  decided  on  s.  3  of  the 
IMW  Frooedore  Act,  1854,  which  is 

Iin  similar  terms,  are  authorities 
il  tbe  arbibrator  has  no  power 
1^  nnlniM  hB  is  expressly  authorized 
d  tho  TCtoence.} 


Field,  Q.O,,  and  Carter^  in  support  of  the 
rule  were  not  heard. 

CooKBTJRN,  G.J.  This  rule  must  be  made 
absolute,  on  the  ground  that  the  only  thing 
referred  by  the  court  of  quarter  sessions  to 
the  arbitrator  is  "the  matter  in  dispute'' 
between  the  parties  to  the  appeal.  The 
right  to  costs  is  not  the  necessary  conse- 
quence of  success  in  the  appeal,  for  by  s.  5 
of  12  &  13  Vict  c.  45,  the  power  to  grant 
costs  by  the  court  of  quarter  sessions  is 
discretionary.  Therefore  it  does  not  follow, 
that  because  the  matter  in  dispute  is  decided 
one  way  or  the  other,  the  costs  will  follow 
the  eyent.  I  think  that  where  the  power 
to  award  costs  is  discretionary  in  the  court 
of  quarter  sessions,  the  order  of  reference 
must  expressly  give  the  arbitrator  power  to 
enable  him  to  award  costs.  Here  the  order 
is  silent  as  to  costs.  The  cases  of  BeU  v. 
Fostlethwaite  (5  E.  &  B.  695 ;  25  L.  J.  (Q:B.) 
63),  and  Beg.  v.  Justices  of  West  Biding  (6  B. 
&  8. 531 ;  34  L.  J.  (M.C.)  142),  are  very  nearly 
in  point.  But  I  rest  my  decision  ^on  .  the 
ground  that  it  is  discretionary,  in  the'  matter 
of  an  appeal,  for  the  quarter  sessions  to  give 
costs  or  not,  and  that  such  power  was  not 
in  terms  giyon  to  the  arbitrator  in  the  order 
of  reference. 

Blaoebubn,  J.  I  am  of  the  same  opinion. 
On  an  appeal  to  the  quarter  sessions  the 
Court  can  give  costs  at  their  discretion. 
Then,  by  s.  13  of  12  &  13  Vict  c.  45,  it  is 
enacted,  that  "it  shall  be  lawful  for  any 
court  of  quarter  sessions,  before  which  any 
appeal  .  .  .  shall  be  brought,  to  order  that 
the  matter  or  matters  of  such  appeal  be 
referred  to  arbitration  to  such  person  or 
persons,  and  in  such  manner,  and  on  such 
terms,  as  tbe  said  court  shall  think  reasonable 
and  proper."  Therefore,  the  quarter  sessions 
might  make  an  order  ordering  in  terms 
either  that  the  costs  of  the  appeal  should 
abide  the  event  of  the  award,  or  that  the 
costs  of  the  appeal  should  be  in  the  discretion 
of  the  arbitrator.  In  this  case  does  the 
order  of  reference  contain  any  such  terms? 
The  order  is,  that  "  the  matter  in  dispute  " 
shall  be  referred.  Words  are  used  out  of 
which  I  cannot  gather,  even  in  a  case  where 
the  costs  would  follow  the  event,  an  authority 
to  the  arbitrator  to  award  them.  In  Bell  y. 
Fostlethwaite  (5  E.  &  B.  695 ;  25  L.  J.  (Q.B.) 
63),  the  arbitrator  was  appointed  under  s.  3 
of  the  Common  Law  Procedure  Act,  1854, 
by  which  a  Judge  has  power  to  order  a 
reference  upon  such  terms  as  to  costs  as 
he  shall  think  reasonalle;  the  rule  was 
silent  as  to  costs,  the  parties  supposing 
the  costs  would  abide  the  event ;  the  Court 
decided  that  they  would  not,  and  that  the 
arbitrator  had  no  power  over  the  costs.  I 
think  the  present  case  is  stronger, 
cannot  say  that  \!hQ  q^oAxXfix  %^«nn 
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power  to  the  arbitrator  to  award  costs. 
That  bcdng  so,  be  bas  added  something  to 
bis  award  which  be  oaght  not  to  have  done. 

MiLLOB,  J.  I  entirely  agree  in  the  con- 
clusion Kt  which  the  Court  bas  arrived. 
The  quiurter  sessions  have  power  to  refer 
the  question  of  costs ;  and  if  it  was  intended 
that  one  of  the  terms  of  the  reference  should 
be  that  the  costs  were  to  be  in  the  discretion 


of  the  arbitrator,  the  quarter  sesBiansooi^ 
to  have  framed  the  order  aooordingly.  ii 
the  order  is  silent  as  to  ooets,  the  arfaitator 
ought  not  to  have  made  any  award  respeotiag 
them. 

BuU  absoitUe  to  set  aside  so  muck  of  ttf 
award  as  ordered  the  payment  </cott$» 

Attorney  for  appeUanta:  W.  Heggeriiff, 
Attorney  for  respondents :  J,  AUey  Jom, 


May  26, 1870.    Ik  bi  Gxobob  Timson.    [5  Ex.  257.] 


Bogae— Yagaboad — ^FreqaentlDg  Highways  with 
intent  to  commit  a  Felony — 5  Geo.  4,  o.  83, 

8.4. 

A  pMic  highway  is  not  necessarily  a  *^  pUxee 
of  public  resort, '  within  the  meaning  <^  5  Oeo, 
4,  c.  83  &  4. 

G.  T,  was  committed  to  gaol  by  justices,  under 
a  warrant  of  commitment,  which  stated  him  to 
have  been  convicted  (under  5  Oeo,  4,  c.  83,  s,  4), 
as"  a  rogue  and  vagabond,  for  that  he  the  said 
G,  T,,  being  a  suspected  person,  did  frequent  a 
certain  public  highway  •  .  .  with  intent  to 
commit  a  felony  ** : — 

Held,  that  the  commitment  was  bad,  for  not 
shewing  that  the  highway  led  or  adjoined  to  any 
"  place  of  public  resort,"  or  that  it  was  itsdf  a 
ptaee  of  public  resort. 

In  re  Jones  (7  Ex.  686;  21  L,  J,  (M,C.) 
116)  followed;  Reg.  v.  Brown  (17  Q,  B,  833) 
notfoUowed. 

Where  a  prisoner  is  brought  up  on  a  writ  of 
haheoA  corpus,  and  the  return  shews  a  commit- 
ment bad  on  the  face  <f  it,  the  Court  wHl  not,  on 
the  suggestion  that  the  conviction  is  good,  adjourn 
the  case  for  the  purpose  of  having  the  oonvtc- 
Uon  brought  up  and  amending  the  oommitment 
byU. 

GaoBGE  TiMSOH,  a  prisoner  in  custody  of 
the  gaoler  of  the  House  of  Correction  for  the 
liberty  of  St  Alban's,  being  brought  up  on  a 
writ  of  habeas  corpus  granted  by  Lush,  J., 
at  chambers,  it  was  moved  to  discharge  him 
firom  custody,  on  the  ground  that  the  com- 
mitment set  out  in  the  return  was  bad  on  the 
&ceof  it 

The  warrant  of  commitment  stated  the 
prisoner  to  have  been  convicted  before  justices 
of  the  liberty  of  St.  Alban's  as  a  rogue  and 
vagabond,  "  for  that  he  the  said  Gecorge  Tim- 
son,  being  a  suspected  person,  did  frequent 
a  certain  i>ublic  highway  at  the  parish  of 
Aldenham,  in  the  said  liberty,  on  the  27th  of 


April  hist,  with  intent  to  commit  a  feloiij  tad 
contrary  to  the  statute." 

The  prisoner  was  convicted  under  5  Geo.! 
c.  83,  s.  4,  which  enacts  that "  every  snspeen 
person  or  reputed  thief  frequentbig  any  xitbi; 
canal,  or  navigable  stream,  dodc,  or  baam,  or 
any  quay,  wharf,  or  wareliouse  netr  or 
adjoining  thereto,  or  any  street,  highway,  or 
avenue  leading  thereto,  or  any  place  of  pobb 
resort,  or  any  avenue  leading  tnereto,  or  toy 
street,  highway,  or  place  adjacent,  witii  intort 
to  commit  felony,  .  .  .  shall  be  deemed  • 
rogue  and  vagabond." 

liay  26.  Codd,  in  support  of  the  motioB 
that  the  prisoner  be  discharged,  contended 
that  the  commitmeoit  shewed  no  offiBoee 
within  the  Act;  in  the  case  of  Reg,  v.  Bnm 
(17  Q.  B.  833;  21  L.  J.  (M.C.)  118X  i^  m 
held  by  Lord  Campbell,  C  J.,  Coleridge  aol 
Wightman,  JJ.,  that  Ibe  woids,  "kadiBg 
thereto  "  and  "  adjacent "  did  not  qualUy  tte 
words  "  street,  highway,"  but  only  ti^  iiniDB- 
diately  preceding  words'*  avenue^  and'^piaee^" 
so  as  to  make  the  Act  apply  to  sometad 
persons  frequenting  any  street  or  hJ^nni; 
or  any  avenue  leadmg  to  a  street  or  h^vi^i 
or  a  place  adjacent  to  a  street  or  h^ivigr. 
But  tnis  view  was  dissented  from  hsJMaas, 
J.,  who  held,  as  be  had  previouuy  ruled  fk 
chambers  (Anon.  17  Q.  B.  884  n;  15  Just  of 
Peace,  49),  that  the  words  "  street,  h^my* 
or  avenue,"  "  street,  bighwi^Tf  or  plaoe,"wtfs 
all  qualified  by  the  words  **  leading  thneto' 
and  ''adjacent,"  which  refianed  back  to  tti 
antecedent  words  "  river,  dea,*  and  '^  plaos  of 
public  resort"  In  Re  Jones  (7  Ex.  686;  & 
L  J.  (Ex.)  116),  the  Court  of  Ex^em 
dissented  frcmi  tms  judgment  of  the  Oonn  of 
Queen's  Bench,  and  followed  the  opiinioB  d 
Patteson,  J.,  who^  in  that  same  caae^  had  ift 
chambers  adhered  to  his  previoias  ofiokii 
and,  upon  the  preeent  caae  beqg  brfbs 
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at  chambers,  he  also  expressed  his 

t  with  the  decision  in  this  Court. 

nitted  that  is  the  true  construction, 

the  prisoner  is  entitled  to  his  dis- 

oppoeed  the  motion.  The  commit- 
B  is  in  exactly  the  same  words  as  in 
stion  in  Reg.  v.  Brown  (17  Q.  B.  883 ; 
[M.C.)  113),  and  is  covered  by  the 
'  of  that  case.  Re  Davit  (2  H.  &  N. 
per  Pollock,  C.B.,  at  p.  150 ;  26  L,  J. 
ti)  shews  that  the  justices  would  have 
tied  to  find  that  the  highway  was  a 
ublic  resort,  and  if  they  had  stated  this 
mmitment  it  would  naye  been  good, 
riction  is  not  here  before  the  Court, 

probable  that  if  returned  under  a 
i  it  would  be  found  regular,  and  the 
ent  could  be  amended  accordingly, 
ree  appears  to  have  been  followed  in 
Onm  (26  L.  J.  (M.CO  201) ;  foUowing 
Richards  (5  Q.  B.  926),  and  Rex  v. 

D.  &  R.  622). 

n  reply.  In  Rex  y.  Taylor  no  habeas 
lad  issued,  and  in  Reg,  v.  Chaney  (6 
1),  where  the  prisoner  had,  as  here, 
ight  up,  that  course  was  not  followed, 
mitznent  only  is  before  the  Court, 
have  no  power  to  amend  it.  Indeed 
b  be  amended,  for  it  has  been  read ; 
ing  is  equivalent  to  filing,  and  after 
is  filed  it  cannot  be  amended :  Rex 
ai  (Fitz.  266). 

IBT,  B.  The  contrary  is  laid  down 
iubsequent  case  of  Leonard  Watson 
irs  (9  A.  &  E.  731,  at  p.  805),  ,r^ 
)  in  Comer's  Crown  Practice,  pp. 

] 

',  C.B.  This  commitment  is  defec- 
.  the  prisoner  is  therefore  entitled  to 
laige.  It  only  states  that  the  prisoner 
)quent  a  certain  public  highway" 
ent  to  commit  a  felony.  But  I  am 
f  opinion  that  frequenting  a  public 
wiu  the  intent  charged  is  no  offence 
he  statute  of  5  Qeo.  4,  c.  83,  s.  4. 
at  the  mere  words  of  the  statute  and 
ode  all  dicta  or  decisions  on  their 
tion,  I  cannot  entertain  a  doubt  that 
e  Act  speaks  of  "frequenting  any 
nal,  or  navigable  stream,  dock,  or 
any  quay,  wharf,  or  warehouse,  near 
ling  thereto,  or  any  street,  highway, 
a  leading  thereto,"  some  proper  mean- 
t  be  g^ven  to  the  words  "leading 
which  must  refer  to  some  previously 
id  place  to  which  the  "  street,  high- 
svenae*  leads.  But  the  commit- 
afei  the  statute  as  if  these  words  were 
e.  Under  the  next  clause  indeed, 
plaoe  of  public  resort,  or  any  avenue 
ueteto,'*  it  would  have  been  oom- 
>  the  jnslaoes,  as  laid  down  in  Re 
IE.  ft  N.  1^;  26  L.  J.  (M.C.)  178). 
hai  tiie  pnblio  highway  frequented 


by  the  prisoner  was  a  "place  of  public 
resort ;"  but  they  have  neither  stated  that  it 
was  a  place  of  public  resort,  nor  that  it  led 
to  such  a  place.  Lastly,  it  is  not  found  that 
it  is  a  "  street,  highway,  or  place  adjacent,** 
which  again  must  mean  adjacent  to  the 
"place  of  public  resort'*  mentioned  just 
before,  and  corresponds  to  the  words  "ad- 
joining thereto  **  in  the  previous  p^urt  of  the 
clause. 

The  construction  put  upon  the  statute  in 
Reg,  V.  Brown  (17  Q.  B.  8^ ;  21  L.  J.  (M.C.} 
113)  by  Lord  Campbell,  C.  J.,  Coleridge  ana 
Wightman,  JJ.,  is,  no  doubt,  directly  contrary 
to  this  view;  but  I  cannot  reconcile  that 
decision  with  the  rules  of  grammar.  The 
words  "street,  highway,  or  avenue  leading 
thereto,"  are  construed  as  if  the  word  "  or"' 
were  interpolated  between  the  words  "  street  ** 
and  "  highway,"  so  as  to  limit  the  qualifying 
words  "  leading  thereto  "  to  the  single  word 
immediately  preceding,  and  thus  mi^e  them 
refer  back  to  the  words  street  and  highway, 
which  are  treated  as  independent  terms.  I 
entirely  agree  with  the  decision  of  Patteson, 
J.,  in  that  case,  which  is  fortified  by  the  sub- 
sequent case  of  Re  Jones  (7  Ex.  586 ;  21  L.  J. 
(M.C.)  116)  in  this  court. 

The  prisoner  is  therefore  entitled  to  his 
discharge ;  and  my  only  doubt  was  caused  by 
the  case  of  Rex  v.  Taylor  (7  D.  &  R.  622), 
where,  upon  the  authori^  of  an  old  case, 
Abbott,  C. J.,  says  (1) :  "  We  must  suppose, 
until  the  contrary  is  shewn,  that  there  is  a 
legal  conviction  to  support  the  commitment 
We  must  have  the  conviction  brought  up 
before  we  can  take  any  notice  of  a  defect  in 
the  warrant;"  and  adds,  "for  this  purpose 
you  may  have  a  certiorari  to  bring  up  the 
record,  and  writs  of  habeas  corpus  to  bring 
up  the  defendants."  There,  on  the  convic- 
tion being  afterwEurds  brought  up,  the  prisoner 
was  discharged.  But  that  case  is  no  autho- 
rity for  the  present  one.  Here  the  habeas 
corpus  has  been  already  granted  and  the 
prisoner  is  brought  up  under  it,  and  is,  with 
the  return,  before  the  Court ;  and  we  cannot 
deal  with  it  as  if  it  were  merely  an  applica- 
tion for  a  writ  made  upon  matter  shewn  by 
affidavits.  On  the  contrary,  in  the  case  of 
Reg,  V.  Chaney  (6  Dowl.  281),  which  was  sub- 
sequent to  the  case  I  have  just  cited,  and 
which  resembled  the  present  m  the  fetct  that 
a  habeas  corpus  had  been  already  granted 
and  the  prisoner  was  brought  up  upon  it,  the 
course  described  by  Abbott,  C.J..  was  not 
followed,  but  the  matter  was  decided  on  the 
view  of  the  commitment  alone.  On  that 
authority,  I  think  that  all  parties  being  now 
before  the  Court,  and  the  magistrates,  though 
served  with  notice  and  appearing  by  counsel 


(1)  7  D.  &  B.  at  p.  624.    The  oaae  referred  to 
by  Abbott,  O.J.  (.Rex  v.  Hawkins,  Forta       ""^ 
was  a  caae  on  the  return  ot  %\a\>.  cor^* 
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not  having  thought  fit  to  bring  before  us  the  '  judge  in  chambeTs;  but  we  are  now  called 


conviction,  we  ought  not  to  allow  the  de- 
fendant to  remain  in  custody  under  a  com- 
mitment which  is  bad  upon  the  face  of  it. 

Ghannbll,  B.  I  also  am  clearly  of  opinion 
that  the  prisoner  is  entitled  to  his  discnarge. 
Apart  from  the  decisions,  I  entirely  agree 
with  the  construction  put  upon  the  statute 
by  the  Lord  Chief  Baron ;  ana  upon  questions 
of  habeas  corpus  it  is  a  well  known  rule  that 
each  Court  is  accustomed,  and  indeed  con- 
siders itself  lx)und,  to  exercise  its  jurisdiction 
according  to  its  own  view  of  the  law.  I  also 
concur  with  the  observations  of  the  Lord 
Chief  Baron  upon  the  cases  cited,  which,  if 
the  judges  are  counted,  shew  a  majority  of 
two  in  favour  of  the  view  of  this  Court.  The 
other  question  is,  whether  the  matter  is  ripe 
for  decision,  or  whether  we  ought  to  yield  to 
the  application  to  amend  the  commitment  by 
the  conviction  when  it  shall  be  brought  up, 
the  conviction  being  assumed  to  be  good. 
But  tlie  case  cited  in  support  of  that  applica- 
tion is  essentially  different  in  its  circum- 
stances; everytliing  was  there  in  fieri,  no 
habeas  corpus  having  been  yet  issued ;  here  a 
return  has  been  made,  and  in  Reg,  v.  Chaney 
(6  Dowl.  281),  where  also  a  return  had  been 
made,  the  course  suggested  in  the  earlier  case 
was  not  followed.  To  bring  this  case  within 
the  authority  of  Bex  v.  Tayhr  (7  D.  &  R.  622) 
the  application  should  have  been  made  to  the 


upon  to  give  final  judgment  on  the  letnn 
which  is  in  court,  and  we  cannot  lefdse  to 
do  so. 

Clbasbt,  B.  I  am  of  the  same  o^HnioD. 
It  is  no  offence  within  the  Act  to  frequent  • 
public  highway  with  intent  to  commit  i 
felony.  A  pubUc  highway  is  merely  a  plaee 
where  people  have,  a  n^ht  to  go;  it  is  not 
necessarily  a  place'  of  ^public  resort  If  ft 
were  so,  and  were  thus  included  in  the  tern 
"  place  of  public  resort,"  the  statute  woaU 
speak  of  frequenting  a  highway,  and  thet  . 
again  of  frequenting  a  highway  acyaoent  tot ' 
highway.  It  is  suggested  that  it  may  be  t 
place  of  public  resort,  and  that  the  magii- 
tratos  would  be  justified  in  so  finding.  It 
might  well  be  that  they  would  be  so  jurtified, 
as  for  instance,  if  the  highway  were  one  when 
things  were  exposed  for  sale,  bs  inBe  DatU 
(2  H.  &  N.  149 ;  26  L.  J.  (KG.)  178);  ml 
the  justices  might,  if  the  circumstances  ivw* 
ranted  it,  have  so  described  the  place  wfaioh 
the  defendant  was  found  freqaentmg.  But  - 
we  must  take  the  commitment  as  it  studi^ 
and  cannot  extend  the  word&  Unless,  theB»- 
fore,  wo  are  satisfied  that  a  highway  mud  be 
a  place  of  public  resort,  we  must  discfasigB 
the  prisoner.  p^^^  dMarged, 

Attorneys  for  prisoner :  Bailey  A  Pvgh, 
Attorneys  for  justices :  Blayg  <ft  EdioardSf 

St.  Allxtn\ 
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Thb  Commissioners  for  Impbovino  the  Harbour  of  New  Shorbhah, 
Appellants;  The  Gyerssehs  of  the  Parish  of  Lancino,  Respondents. 
[5  Q.  B.  489.] 


ateable  Property — Piere  of  Harbour. 

>.  3,  c.  Ixxxi,^  certain  commisnaners 
ted  for  improving  the  harbour  of 
im.  By  8.  26  the  property  of  ail 
quays,  buildings,  .  .  .  and  of  all 
d  in  and  about  the  harbour,  in 
f  the  ActSy  tvere  vested  in  the  corn- 
By  8,  27  the  commissioners  were 
deepen,  cleanse,  scour,  and  enlarge. 
cf  the  harbour,  and  to  make  new 
the  necessary  wharfing,  to  confine 
opposite  to  and  near  the  intended 
)  the  harbour.  By  s,  83,  after  the 
ler  works  had  been  motle,  there  was 
every  person,  who  should  itnjwrt  or 
lerch'tndise  withhi  tJie  limits  of  the 
lain  duties, 

issioners  enlarged  the  channel  so  as 

2ew  entrance  in  the  harbour,  and 

rs,  OA  authorized,  and  received  duties 

mdise  brought  into  the  harbour : — 

t  the  soil  in  the  channel  was  not 

statute  in  the  commissioners,  and 

)  the  occupiers  so  as  to  ba  rateable  to 

he  pour :  that  the  soil  on  which  the 

uilt  was  vested  in  them,  and  that 

«  occupiers  of  the  pitrs,  but  their 

')as  not  sufficiently  connected  with 

duties  to  make,  them  rateable  in 

piers, 

ed  under  12  &  13  Vict.  c.  45,  s.  11. 
Hants  are  the  commissioners  for 

0  execution  an  Act  of  Parliament 
c.  Ixxxi.),  intituled  "  An  Act  for 
bctual  security  and  improvement 
3ur  of  Shoreham,  in  the  county  of 

)ndents  are  the  parish  officers  of 
the  county  of  Suasex. 
mdents  made  a  poor-rate  for  the 
ancing,  dated  the  10th  of  Se})- 
18,  in  which  they  charged  the 
as  "occupiers  and  owners"  of 
lam  Harbour  Works,  tolls,  and 
sfTOss  estimated  rental  of  4500/., 
ble  value  of  4000/.,  and  the  sum 
rate  of  Gi.  in  the  pound. 
;  of  33  Geo.  2,  c.  xxxv.,  passed  in 

1  commissioners  were  appointed 
Qew  cut  tlirough  the  sea-beach, 
)  village  called  Kingston-by-Sea, 
0  to  the  eastward  of  the  town  of 
am,  and  to  erect  a  pier  or  piers, 
rach  other  works  as  should  be 

order  to  make  and  maintain  a 
re  commodious  entrance  into  the 

<UB  works  anthorizcd  by  the  Act 
and  executed  by  the  conmiis- 


sioners,  and  by  s.  2  the  right  and  property 
of  all  and  every  the  piers  and  all  other  works 
executed  in  pursuance  of  the  Act,  and  the 
property  in  the  ground  whereon  such  piers 
and  works  were  erected,  as  well  as  all  such 
right  and  property  as  then  belonged  and 
appertained  to  the  harbour  of  New  Shoreham, 
were  thereby  vested  in  the  commissioners. 

By  an  Act  of  29  Geo.  3,  c.  xxi.,  passecl  in 
1789,  for  the  purpose  of  reducing  the  tolls 
authorized  by  the  Act  of  1759,  it  was,  amongst 
other  things,  recited  (as  the  fact  was),  that 
for  the  purposes  of  the  Act  of  1759,  piers 
had  been  erected  and  a  new  cut  made,  but 
that  from  varioas  causes  the  channel  took  a 
different  direction,  and  then  ran  into  the  sea 
near  half  a  mile  to  the  eastward  of  the  place 
where  the  piers  were  erected,  and  that  the 
piers  had  been  washed  away,  and  no  other 
works  had  since  been  erected,  but  that  the 
harbour  was  then  in  as  good  a  state  as  it  had 
usually  been  for  many  years  past. 

The  new  channel  referred  to  in  the  Act  of 
1789  as  near  half  a  mile  to  the  eastward  of 
the  original  cut  authorized  by  the  Act  of 
1759,  afterwards  from  various  causes  became 
stopped  up,  and,  in  1816,  the  channel  or 
entrance  to  the  harbour  was  about  a  mile  to 
the  east  of  the  new  entrance  made  under  the 
authority  of  56  Geo.  3,  c.  Ixxxi. 

By  8.  26  of  that  Act  the  right  and  property 
of  all  the  wharves,  quays,  and  buildings,  and 
of  all  timber,  iron-work,  wood,  stone,  and 
other  materials  then  belonging  to  the  com- 
missioners— under  the  herein  recited  Acts  or 
either  of  them,  or  to  be  purchased  for  any  of 
the  purposes  of  the  present  Act,  and  the  pro- 
perty of  all  and  tjvory  the  works  erected  in 
and  about  the  harlx)ur  in  pursuance  of  such 
Acts,  or  of  the  present  Act — are  vested  in  the 
commissioners  for  the  time  being. 

By  s.  27  the  limits  of  the  harbour  are  de- 
fined as  extending  from  Old  Shoreham  Bridge 
to  the  Wish,  and  160  yards  on  the  west  side 
of  the  then  intended  (and  since  constructed) 
western  pier,  and  160  yards  on  the  east  side 
of  the  then  intended  (and  since  constructed) 
eastern  pier,  and  extending  to  the  flow  of  the 
high-water  and  spring-tides  on  the  north  and 
south  sides  of  the  harbour  from  the  Wish 
to  Old  Shoreham  Bridge  (save  and  except 
the  marshes  or  waste  lands  on  either  side  ot 
the  harlx)ur,  between  the  west  end  of  the 
town  of  New  Shoreham  and  Old  Shoreham 
Bridge) ;  and  by  the  same  section  the  com- 
missioners are  authorized  and  required  to 
deepen,  cleanse,  scour,  and  enlarge  the  chan- 
nel of  the  harbour  within  the  limits  aforesaid, 
which  they  did,  and  to  make  a  new  pier  or 
piers,  with  the  necessary  wharfing,  to  confine 
the  cliannel  opposite  to  and  near  the  then., 
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intended  (and  since  constructed)  entrance 
into  the  harbour,  which  they  were  thereby 
required  to  qpen,  and  from  time  to  time  to 
amend  and  improve  as  they  might  see  ex- 
pedient, and  also  to  make  the  necessary  dams 
sluices,  platforms,  and  other  works  in  the 
eastern  division  of  the  harbour,  for  the  pur- 
pose of  sluicing  it,  and  also  such  works  as 
should  be  found  requisite  to  accelerate  the 
closing  up  of  the  then  entrance  of  the  har- 
bour, and  likewise  to  construct  a  dredge  boat 
for  removing  shoals  within  the  limits  afore- 
said, and  to  construct  lighthouses,  store- 
houses, store-yards,  and  other  buildings,  and 
to  make  and  effect  such  other  works  within 
the  aforesaid  limits  as  should  be  necessary 
for  improving  and  preserving  the  navigation 
of  the  harbour  and  the  use  thereof  by  the 
persons  trading  thereto,  and  to  effect  various 
other  works  as  in  the  section  expressed. 

The  harbour,  so  far  as  the  same  is  used  for 
vessels  of  burden,  is  divided  into  two  arms  or 
branches ;  the  western  arm  commences  about 
half  a  mile  south  of  Old  Shoreham  Bridge, 
and  runs  eastwardly  to  the  new  entrance 
referred  to  in  s.  27,  which  is  made  between 
the  eastern  and  western  piers  also  referred  to 
in  the  same  section.  The  eastern  arm,  con- 
sisting of  a  canal  and  basin,  extends  east- 
wardly from  the  entrance  to  the  Wish.  The 
entrance  is  common  to  both  arms  of  the  har- 
bour, and  the  entire  harbour  (except  at  the 
entrance')  is  separated  from  the  sea  by  a  bank 
of  shingle,  and  is  a1)out  two  miles  in  length 
for  vessels  of  burden,  and  its  breadth  varies 
from  alx)ut  100  yards  to  300  yards ;  the  new 
entrance  is  about  midway  of  the  whole  lengtli 
of  the  harbour.  The  limits  of  the  port  of 
New  Shoreham  are  much  longer  than  the 
limits  of  the  harbour,  and  extend  to  the  parish 
of  Rottingdean  on  the  east,  and  the  parish  of 
Heme  on  the  west,  and  comprise  a  sea  front- 
age of  about  sixteen  miles. 

By  s.  65,  and  by  other  sections,  the  com- 
missioners are  authorized  to  purchase  land 
for  the  purpose  of  improving  the  harbour, 
but  these  i)owers  had  never  been  exercised, 
nor  any  purchase  of  land  or  hereditaments 
made  by  the  commissioners  except  a  way  in 
the  parish  of  Kingston-by-Sea  to  the  light- 
house, for  the  purchase  of  which  5/.  was 
paid. 

Section  83  enacts  that,  from  and  after  the 
whole  of  the  piers,  dams,  sluices,  and  other 
works  thereby  authorized  to  be  made  shall  be 
made,  there  should  be  paid  by  every  person 
who  should  lade  or  unlade,  import  or  export 
any  merchandise,  Ac,  within  the  limits  of 
the  port  of  New  Shoreham  the  several  rates 
and  duties  set  forth  in  Schedule  B.  to  the 
Act ;  and  s.  84  empowers  the  commissioners 
to  fix  reasonable  rates  upon  the  importation 
or  exportation  of  any  article  not  enumerated 
in  the  schedule. 

Section  85  provides  that,  until  all  the  works 
are  completed,  only  one-fourth  of  the  rates 
and  duties  sliall  be  paid,  subject  to  the  pro- 


vision made  by  s.  86;  tliat  as  soon  ) 
works  are  so  far  completed,  that  vess 
200  tons  may  pass  and  repass  in  saf( 
tween  the  piers  to  bo  made  in  pursua 
the  Act  at  high-water,  then  and  thenc 
one-half  of  the  rates  and  duties  shoi 
payable. 

Section  89  provides  that,  in  the  e^ 
the  channel  of  the  harbour  falling  i 
bad  a  state  that  vessels  of  200  tons  r^ 
admeasurement  cannot  any  longer  p 
safety  between  the  piers  into  or  out 
harbour,  and  so  remain  for  a  year,  t 
forth  only  one-fourth  of  the  Taies  autl 
by  the  schedule  shall  be  payable  unti 
vessels  can  pass  in  safety  at  any  time  a1 
water ;  but  the  commissioners  have  k( 
channel  of  the  harbour  in  such  a  stal 
vessels  of  200  tons  registered  admeasu] 
could  always  pass  in  safety  between  th 
into  or  out  of  the  harbour  at  high-wai 

By  s.  94,  the  master  or  other  person 
the  command  of  any  ship  or  other 
coming  witliin  the  port  ana  harbour  h 
subject  and  liable  to  the  payment  c 
shall  discharge,  all  rates  and  duties  ii 
by  the  Act  on  such  ship  or  vessel,  and 
several  articles  ...  or  cargo  thereii 
tained,  which  may  be  discharged  or 
within  the  limits  of  the  port  and  harb 
the  collector  or  collectors  appointed 
commissioners ;  and  the  master  is  emp( 
to  recover  the  same  from  the  owner 
ship  or  proprietor  of  the  cargo. 

The  commissioners,  in  pursuance 
powers  contained  in  s.  27,  formed  ; 
entrance  and  made  new  piers,  to  confi 
channel  opposite  to  and  near  the  en 
and  made  the  necessary  dams  and  sin 
the  eastern  division  of  the  harbour  i 
purpose  of  sluicing  it,  and  have  since 
a  canal  and  basin  there,  now  constituti 
eastern  arm,  and  they  have  constru 
lighthouse  in  the  parish  of  Kingston-1 
and  are  rated  to  the  relief  of  the  p 
that  parish  for  it  on  an  annual  valu 
They  have  not  erected  any  storehousee 
yaros,  or  other  buildings ;  but  they  ren 
houses,  yard,  and  workshops  in  the  pi 
Kingston-by-Sea,  for  which  they  are  r 
that  parish  as  occupiers,  irrespective 
profits  derived  from  the  before-mei 
rates  and  duties.  The  piers  at  the  ei 
of  the  harbour  are  to  be  taken  as 
witliin  the  parish  of  Lancing,  and  fo 
entrance  to  the  harbour,  and  afford  fi 
for  entrance  to  vessels  that  make  use  < 

The  whole  of  the  articles  in  re6i)ect  i 
rates  and  duties  are  authorized  to  be 
(with  an  almost  inappreciable  excepti 
landed  within  the  limits  of  the  harbot: 

It  is  agreed  that  the  sum  of  4000/.  fi 
taken  as  the  net  annual  revenue  or 
derived  from  tolls  received  under  the . 

The  collector  of  customs,  under  the 
rity  of  the  Act,  acts  as  the  receiver  ai 
lector  of  all  rates  and  dues  for  the  o( 
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A  very  small  portion  of  the  rates 
ies  received  is  paid  ou  board  the  ves- 
he  harbour ;  but,  witii  that  exception, 
ates  and  duties  received  are  {uiid  to 
tctor  of  customs  at  the  customhouse, 
beyond  the  limits  of  the  harbour,  and 
insh  of  New  Shoreham,  by  the  masters 
hips  or  the  owners  of  the  cargoes  or 
Buts. 

J80  agreed  that  the  eastern  and  western 
d  the  spaces  to  the  extent  of  160  yards 
he  eastern  pier,  and  160  yards  west  of 
tern  pier  respectively,  shall  bo  con- 
as  situate  within  the  parish  of  Lan- 
id  also  that  so  much  of  the  harbour 
a  the  south  side  of  a  line  drawn  down 
re  thereof,  from  one  extremity  to  the 
•eing  about  one-half  the  area  of  the 
)  shall  be  considered  as  situate  in  the 
f  Lancing. 

ucstion  for  the  opinion  of  the  Court 
ether  the  commissioners  arc  rateable 
•  in  respect  of,  the  harbour  piers  and 
)rks,  or  any  or  either  of  them,  to  be 
ed  within  the  parish  of  Lancing,  upon 
>unt  of  the  net  revenue  or  profits 
from  the  rates,  duties,  and  dues,  or 
don  thereof,  and  if  so,  what  iX)rtion. 

k,  Q.C,  (Archibald,  and  F.  M^rrifiM, 
n),  for  the  appellants.  The  tolls  per 
ot  rateable ;  to  be  rateable  they  must 
ected  with  the  occuimtion  of  land,  so 
crease  the  value  of  the  land :  Lewts  v. 
I  (5  R  &  B.  508;  25  L  J.  (KC.)  33). 
are  the  commissioners  rateable  for  tlie 
'.  Section  26  docs  not  vest  any  of  tlie 
the  harbour  in  the  commii^sioners ; 
JZonly  empowers  them  to  deepen  and 
the  channel,  and  make  new  piers. 
!  no  power  to  purchase  any  land ;  the 
le  harbour  does  not  belong  to  the  com- 
ers; they  have  only  an  easement  over 
ij  are,  therefore,  not  rateable :  L*ex  v. 
und  Irwell  ^'avmtiun  (9  B.  &  C.  95). 
B  the  entrance  to  the  harbour  rate- 
Section  26  vests  in  the  commissioners 
ffves,  quays,  buildings,  and  all  works 
in  the  harbour  in  pursuance  of  the 
it  this  is  only  for  the  purpose  of  main- 
an  action  or  preferring  an  indictment. 
all  events,  this  soil  in  the  entrance  of 
boar  is  not  vested  in  them.  They  have 
I  easement  in  the  artificial  channel, 
I  not  rateable.  J»ex  v.  Aire . md  CalUt-r 
^  (9  B.  &  C.  820-6)  is  in  point.  If 
nmcewere  to  be  rated,  it  would  bo  : 
ted  mode  of  rating  the  harbour,  and 
rts  will  not  permit  an  indirect  rating 
erty:  Bey,  v.  Faversham  Nuviyaturn 
P.  822).  With  regard  to  the  piers, 
>  merely  ancillary  to  the  general  works 
harboor.  The  land  on  which  they 
•n^  only  be  rated,  so  far  as  they  are 
A  in  Yaloe  by  the  piers  being  built  on 
[ttie  plexa  do  not  help  to  earn  the 
vBj  aie  nnpiEoductive  work%  and  no 


rent  could  l>e  obtained  for  thom.  They  stand 
on  the  same  footing  with  regard  to  the  har- 
bour as  a  dam  that  keeps  up  water  does  to  a 
canal,  and  it  was  held  that  the  dam  in  such 
a  case  was  not  rateable:  Bex  v.  Aire  and 
Caldcr  Navigation  (3  B.  &  Ad.  139).  The 
soil  on  which  the  piers  stand  is  not  vested  in 
the  commissioners  by  s.  26 ;  but,  even  if  it 
were,  although  the  commissioners  are  the 
occupiers  of  the  piers,  still  the  piers  are  not 
rateable  on  the  authority  of  Mtg,  v.  North  and 
;South  *S/itV/./«  Ferry  Co.  (1  E.  &  B.  140; 
22  L.  J.  (M.C.)  9.)  They  are  not  sufficiently 
connected  with  the  earning  of  the  tolls  to 
make  thom  rateable. 

JUfliiiifi,  Q,<\  (Gates  with  him),  for  the  re- 
spondents. It  is  admitted  tliat  tolls  per  se 
are  not  rateable,  and  also  that  the  whole  area 
of  the  harbour  is  not  rateable ;  but  the  chan- 
nel and  piers  are  artificial  works  without 
which  vessels  could  not  enter  the  harbour, 
and  if  it  were  not  for  those  works  no  tolls 
could  be  earned;  they,  therefore,  assist  in 
earning  the  tolls,  and  are  consequently  rate- 
able. By  s.  26  the  piers  and  works  are  vested 
in  the  commissioners;  if  piers  are  fixed  to 
the  soil,  the  authorities  are  clear  tliat  they 
are  rateable  to  the  extent  of  the  tolls  received. 
If  the  commissioners  have  such  a  possession 
of  the  piers  as  will  enable  them  to  maintain 
tresjmss,  that  is  sufficient  to  make  the  piers 
rateable.  A  reference  to  s.  83  shews  that  the 
word  "works"  in  s.  26  includes  channel; 
this  is  evident,  l)0CAUfiC  the  right  to  take  tolls 
depends  on  the  whole  of  the  works  being 
made ;  and  it  is  absolutely  necessary  that  the 
piers  and  cliaimcl  should  be  made  in  order  to 
form  the  entrance  of  the  harl)0ur.  Sections 
85,  86,  and  89  shew  that  if  there  is  only  a 
partial  maintenance  of  the  channel,  then  only 
a  portion  of  the  tolls  are  to  ha  received.  If 
the  channel  is  part  of  the  works  of  the  har- 
bour it  is  vested  in  the  commissioners,  and  if 
so,  as  it  helps  to  eiirn  the  tolls,  it  is  rateable. 
Then,  do  the  piers  help  to  earn  the  tolls  ?  It 
is  of  the  greatest  importance  to  keeping  open 
the  channel  that  the  piers  should  be  erected 
and  kept  in  repair.  If  the  piers  were  not 
there,  the  channel  would  not  exist,  no  ships 
could  come  into  the  harlK)iir,  and  no  tolls 
would  be  earned ;  and,  further,  if  there  were 
no  piers  thechamiel  would  partially  fill  in,  and 
the  commissioners  would  lose  three-fourths  of 
their  tolls ;  how,  then,  can  it  be  said  that  the 
piers  do  not  help  to  earn  the  tolls?  The 
commissioners  ai'e  in  occupation  of  the  piers, 
and  if  thoy  are  in  occupation,  and  derive 
profit  from  the  occupation,  which  they  clearly 
do,  they  are  rateable. 

I'oUock,  QJJ.,  replied. 

Blaokbubn,  J.  The  princi[)le  on  which 
tolls  can  be  rated  is  well  established.  The 
difficulty  in  this,  as  in  many  other  cases,  is 
to  apply  the  principle. 

The  facts  are  these.    The  commissi< 
Shoroham  Harbour  (il  malUacft  tvoV,  ^ 
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tlicy  are  public  commissioners,  or  whether 
they  are  a  trading  company)  have  jwwers 
under  their  Act,  amongst  otlier  things,  though 
it  is  not  very  explicitly  stated,  to  make  an 
artificial  entrance  from  the  sea,  throngh  the 
sliingle,  into  the  old  and  natural  harbour, 
and  to  dredge  and  improve  the  harbour,  and 
the  statute  contains  a  provision  that  vessels 
going  through  this  entrance,  in  order  to  enter 
the  port  of  Shoreham,  are  to  pay  the  com- 
missioners tolls ;  and  it  is  further  provided 
(rs.  83,  85,  and  86)  that  the  tolls  which  the 
coumiissioners  are  entitled  to  levy  are  not  to 
come  to  the  full  amount  granted  by  the  Act 
until  the  whole  of  the  piers,  dams,  sluices, 
and  other  works  are  completed,  and  Uiey  are 
not  to  rise  to  one-half  of  tiie  amount  until  the 
works  are  so  far  completed  as  that  vessels  of 
200  tons  reg^istered  admeasurement  can  pass 
and  repass  in  safety  between  the  piers ;  and 
if  at  any  time  after  the  works  are  completed 
the  entrance  is  again  choked  up,  so  that  a 
vessel  of  200  tons  cannot  get  in,  the  rate  of 
toll  is  to  be  diminished.    So  that  the  rate  of 
toll  that  the  commissioners  are  entitled  to 
levy  from  each  sliip  depends  upon  the  extent 
to  which  the  entrance  is  kept  clear  and  open 
for  the  entrance  of  ships.    It  is  also  plain, 
from  the  fact  of  the  entrance  being  made, 
and  ships  lieing  enabled  to  come  in,  the  num- 
ber of  sliips  entering  the  harbour  would  be 
greatly  increased.    I  think  it  is  stated  in  tlie 
case  that,  de  facto,  all  vessels  that  come  to 
Shoreham  and  go  into  the  harlx)ur  must  go 
through  this  entrance.    The  question,  then, 
is,  whether  the  amount  of  tolls  thus  received 
are  in  any  way  to  be  taken  into  account  in 
estimating  the  rateable  value  of  the  property. 
It  is  very  clear  in  law  that  tolls  are  not  per 
se  the  subject  of  a  rate.    It  is  equally  clear 
that,  when  parties  occupy  land,  they  are  rate- 
able for  the  value  of  that  land,  and  that  tolls, 
though  not  rateable,  may  be  considered  as 
enhancing  the  value  of  the  occupation  of  the 
land,  whenever  it  ap])e^rs  that  the  occupation 
of  the  land  is  so  connected  with  them  that  it 
can  be  said  that  the  tolls  and  rates  are  levied 
on  account  of  the  occupation  of  the  land :  or, 
perhaps,  though  not  levied  on  account  of  the 
occupation  of  the  land,  where  they  could  not 
be  received  without  an  occupation  of  land. 
This,   however,  might  be  subject  to  some 
qualification. 

The  first  question  then  is,  are  the  commis- 
sioners the  occupiers  of  the  entrance  into 
the  harbour  V  Vcissels  cannot  come  into  the 
harlx)ur — and  the  commissioners  practically 
■nill  not  get  many  dues  unless  they  do  come 
into  the  har>K)ur — without  passing  througli 
this  entrance.  Do  the  commissioners  occupy 
that  entrance  in  such  a  way  as  to  make  them 
rateable  for  the  rates  and  dues?  I  think, 
looking  at  the  whole  of  the  statute,  they  do 
not.  The  power  given  by  the  Act  is  singu- 
larly worded,  rhe  commissioners  arc  directed 
to  make  this  new  entrance.  That  is  almost 
f/jo  only  thing  that  tlie  Act  directs  them  to 


do.  There  is  a  general  direction  tha 
purpose  of  constructing  the  works  i 
for  improving  and  preserving  the  ju 
of  the  harbour,  the  commissioners 
take  up,  and  remove  and  carry  a 
rocks,  stones,  soil,  sand,  gravel,  ru 
other  ^oss  matter,  which  shall  hi 
navigation,  doing  as  little  damage  as 
and  also  making  compensation  for  an 
they  may  do.  Evidently  those  wh 
the  Act  thought  that  the  gravel  di 
this  place,  where  the  entrance  w 
made,  was  worth  nothing,  and  that 
was  worth  nothing.  There  is  n( 
provision  that  they  are  to  purchase 
for  the  purpose  of  making  the  ent 
think,  therefore,  under  s.  27,  that 
the  commissioners  are  to  make  an  e 
for  the  purpose  of  the  navigation,  th 
be  considered  as  purchasers  of  the 
are  not  owners  of  it.  The  object  of 
vest  the  property  mentioned  in  thj 
in  the  commissioners,  in  order  to  en 
to  maintain  legal  proceedings  again 
doers,  and  though  that  might  be  tl 
it  might  also  incidentally  vest  pr 
them  for  other  purjioses.  But,  I  th 
ing  at  the  object  of  the  section,  it 
straining  the  words,  **  the  i)roperty 
works  erected  about  the  liarlx>ur," 
in  that  section  to  hold  that  those  wo 
I  the  property  in  this  piece  of  laud,  ^ 
stitutes  the  entrance  into  the  ha 
the  commissioners.  They  do  not, 
occupy  this  piece  of  land,  but  t 
merely  a  right  to  make  an  entranc 
harl)our,  which  in  itself  would  no 
able.  With  regard  to  the  other  poii 
that  the  piers  erected  on  each  8i< 
entrance  are  works  vested  in  the 
sioiiers,  and  I  think  further,  from 
nature  of  things,  that  so  long  as  th< 
sioners  occupy  those  piers  they  o< 
land  on  which  the  piers  stand. 

Then  comes  the  question,  which 
be  the  question  in  the  case,  whethei 
pation  of  the  piers  is  so  connecter 
revenue  derived  from  the  tolls  and 
the  occupation  of  the  piers  can  be 
enhanced  by  the  receipt  of  the  tolls 
If  so,  it  would  be  a  question  for  s 
consideration  in  what  proportion  t! 
enhanced.  I  think,  however,  that 
which  are  derived  from  the  toll 
remote  to  enhance  the  value  of  th 
tion  of  the  piers.  The  argumeD 
resix)ndents  is  this : — "Without  the 
few  or  none  of  the  tolls  could  be 
the  entrance  is  essential  to  the  rec< 
tolls.  Do  facto  it  certainly  is  ee 
enable  the  commissionera  to  levy 
mum  tolls,  and  the  entrance  canno 
exist  without  the  piers  being  kept  i 
piers  fell  into  decay  the  entrance  ^ 
bably  be  choked  up,  and  the  tolls 
lost ;  and,  therefore,  the  possession 
pation  of  the  piers  is  essential  to 
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i  conscqnently  the  occupation  of  them 
said  to  be  enliauced  by  the  value  of 
J  received.  There  may  be  many  in- 
in  which  things  are  of  very  great 
»r  the  preservation  of  valuable  pro- 
sewhere,  but  it  cannot  be  said  that 
e  of  the  occupation  is  enhanced  be- 
ey  preserve  property  elsewhere.  Take 
of  an  extensive  tract  of  rich  fen  land, 
I  subject  at  times  to  be  inundated, 
mbankmcnt  built  for  the  purpose  of 
the  water  oni  It  is  necessary  in 
protect  the  land,  that  the  embank- 
ould  be  kept  np,  and  the  expense  of 
lat  would  be  a  charge  on  the  land. 
nk  it  would  be  a  strong  thing  indeed 
hat  the  parish,  where  the  bank  was 
Old  kept  up  at  an  expense  and  at  a 
loss,  were  entitled  to  rate  the  em- 
it at  a  higher  rate,  because,  without 
ik  the  rich  fen  land  inside  it  would 
Tied.  I  think  that  would  bo  too 
Or  take  another  case,  that  of  a  house 
ground  which  derived  support  from 
ning  land  (twenty  years  not  having 
,  if  the  owner  of  the  adjoining  land 
dig  away  the  ground,  the  house 
robably  fiedl,  and  it  would  be  worth 
r  the  owner  of  the  house  to  pay  a 
money  to  prevent  his  doing  so.  I 
e  parish  in  which  the  adjoining  land 
ate  could  not  rate  the  occupier  of 
d  for^n  occupation  as  enhanced  by 
f  the  protection  and  support  it  gave 
louse.  I  put  these  cases  merely  as 
that  it  is  not  in  every  case  in  which 
Dg  is  essential  to  the  continuance  of 
thing  in  statu  quo,  and  is  of  value 
ntial  to  making  the  profit,  that  it  can 
hat  that  profit  is  so  attached  to  and 
cted  with  the  occupation  of  the  land 
m  fairly  be  classed  as  enhancing  the 
the  land.  In  the  present  case  though 
\n  are  in  the  occupation  of  the  Shore- 
rbour  Commissioners,  and  are  kept 
le  purpose  of  keeping  the  harl>our  in 
hich,  of  course,  affects  the  profits, 
o  not  think  that  the  receii)t  of  the 
»  connected  with  the  occupation  of 
3IS  as  that  it  can  fairly  bo  said  that 
on  it  should  be  enhanced  on  account 
and  consequently  I  think,  as  I  under- 
«n  the  case  that  the  piers  arc  worth 
unless  the  profits  can  be  added,  wo 
nswer  the  question  in  favour  of  the 
ioncTs,  the  appellants. 

ffi,  J.  I  am  of  the  same  opinion, 
missioncrs  are  empowered  to  deepen, 
sooor,  and  enlarge  the  channel  of  the 
and,  amongst  other  works,  to  erect 
piers  to  confine  the  channel  near  to 
ided  entrance  of  the  harbour.  They 
fagr  the  statute  acquire  the  actual 


property  in  the  soil  over  wliich  the  entrance 
to  the  hisirbour  was  to  be  made,  but  it  is  pos- 
sible they  acquired  a  property  in  the  soil  on 
which  the  piers  stand,  so  as  to  be  rated  at 
some  reasonable  sum  for  the  piers.  But  even 
if  that  is  the  case  it  cannot  be  said  that  the 
land  on  which  the  piers  stand  is  enhanced  in 
value,  or  the  piers,  which  must  be  assumed 
to  be  in  the  occupation  of  the  commissioners, 
are  enhanced  by  the  tolls  taken  for  vessels 
entering  the  harbour.  My  judgment  rests  on 
the  same  reasous  that  my  Brother  Blackburn 
has  stated  at  length.  It  is  therefore  unneces- 
sary for  me  to  repeat  them. 

Lush,  J.  I  am  of  the  same  opinion.  The 
rateable  value  of  tliat  which  is  the  subject 
of  occupation  is  by  virtue  of  the  Parochial 
Assessment  Act  (6  «&  7  Wm.  4,  c.  96,  s.  1)  the 
rent  at  which  the  property  might  reasonably 
1x3  expected  to  let  from  year  to  year,  free  of 
all  usual  tenants'  rates  and  taxes,  and  tithe 
commutation  rent  charge,  if  any,  and  deduct- 
ing therefrom  the  probable  average  annual 
cost  of  the  repairs,  insurance,  and  other  ex- 
penses, if  any,  necessary  to  maintain  them 
in  a  state  to  command  such  rent.  The  only 
property  in  the  occupation  of  the  company 
here  are  the  piers.  The  tolls  it  is  agreed  are 
not  of  themselves  a  rateable  subject.  Then, 
the  question  is,  what  might  those  piers  be 
expected  to  let  for  from  year  to  year,  deduct- 
ing the  average  cost  of  maintaining  them  to 
command  the  rent  ?  The  cost  of  maintaining 
them  is  to  be  deducted  from  the  annual  value. 
What  is  the  annual  value  of  these  piers  ?  The 
occupier  of  the  piers  would  get  no  part  of 
the  dues  and  no  direct  profit  whatever  from 
the  harbour.  The  case  is  very  analogous  to 
that  put  by  my  Brother  Blackburn  as  to 
an  embankment.  Perhaps  one  more  closely 
analogous  would  he  that  of  a  valuable  mine 
extending  for  a  mile  on  the  sea-shore,  which 
mine  itself  was  not  a  rateable  subject,  and 
supposing  the  owner  of  the  mine  was  also  the 
owner  of  a  sea-wall,  and  that  the  maintenance 
of  that  sea-wall  was  necessary  for  tlio  safety 
of  the  mine  from  inundation,  could  it  be  said 
tliat  the  rateability  of  that  sea-wall  could  be 
with  reference  to  the  profits  of  the  mine,  be- 
cause without  the  maintenance  of  the  sea-wall 
the  owner  would  not  be  able  to  work  the  mine 
at  all  ?  The  commissioners  are  here  in  pos- 
session of  tolls  which  it  is  agreed  are  not  of 
themselves  rateable.  Then,  it  is  said,  the 
commissioners  cannot  earn  the  tolls  unless 
they  maintain  these  piers.  So  in  the  case  I 
have  put  of  the  mine,  and  yet  what  connec- 
tion is  there  between  the  sea-wall  and  the 
mine  ? 

Judgment  for  the  ajtpellants. 

Attorney  for  appellants :   W,  Clarke, 
Attorney  for  respondents :  A,  S,  Edmunds. 
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The   QuiEN,  on  the   Proskcutioh   of   Thb  Guardiahs  of  the  I 
Union,  Appellants;  v.  The  Guardians  of  the  Saint  Thomas 
Bespondents.    [5  Q.  B.  371.] 


Poor  — Settlement  by  Paying  Public  Taxes  of 
Parish— 3  Wm.  &  Mary,  c.  11,8.  6— Borough 
Improvement  Bate  and  Lamp  Bate. 

Under  a  local  Act,  commissioners  were  autho- 
rized to  levy  rates  /or  jtaviny  and  lighting  the 
streets,  &c.,  within  the  city  of  E,,  on  the  several 
i/wners  and  occupiers  of  all  houses  within  the 
city.  The  commissioners  were  empowered  to 
appoint  two  or  more  of  the  inhabitants  of  each 
parish  in  the  city  to  be  assessors  of  the  rates,  and 
the  assessors  were  required  to  make  the  rates  and 
the  commissioners  were  to  settle  and  sign  the 
Sfxme,  The  commissioners  were  also  to  appoint 
the  overseers  of  the  respective  parisJics  to  O'Utrt 
the  rates.  The  rates  were  made  and  cUlecttd  in 
each  parish  by  the  assessors  and  collectors  as 
required  by  the  Act.  T,  occupied  a  house  in  a 
parish  in  the  city  for  one  year,  at  a  yearly  rent 
above  101,^  and  paid  his  share  of  the  rates  made 
undur  the  local  Act : — 

Held,  that  these  rates  were  public  tatres  of  the 
parish  within  the  meaning  of  3  Wm,  A  Maiy^ 
c.  11,  s.  6,  and  that  T,  had  acquired  a  settlement 
in  the  jxtrish. 

On  an  appeal  to  the  Devonshire  Quarter 
Sessions  against  an  order  for  the  removal  of 
Ann  Tupman  and  her  seven  children  from 
the  St.  Thomas  Union  to  the  union  of  the 
city  of  Exeter  (the  parish  of  St.  Sid  well,  in 
the  last-mentioned  union,  lieing  adjudged  to 
be  the  place  of  their  last  legal  settlement),  the 
sessions  quashed  the  order,  subject  to  the 
following  case. 

The  paupers  are  the  widow  and  legitimate 
children  of  W.  H.  Tupman,  deceased,  who  died 
in  a  house  occupied  by  him  and  his  family  in 
the  parish  of  St.  Sid  well,  on  the  1st  of  October, 
1868.  Shortly  after  the  death  of  Tupman, 
the  paupers  went  to  reside  in  the  respondents' 
union.  The  order  of  removal  appealed  against 
was  made  on  the  29th  of  January,  1869. 

Tupman  bond  fide  rented  a  tenement,  viz., 
the  house  in  which  he  died,  which  consisted 
of  a  separate  and  distinct  dwelling  house  in 
the  parish  of  St.  Sidwell,  at  a  larger  sum  than 
10/.  a  year  for  the  whole  term  of  one  year,  viz., 
from  Michaelmas,  1867,  to  Michaelmas,  1868. 
The  house  was  occupied  by  Tupman  and  the 
paupers  during  the  whole  of  the  year,  under 
the  yearly  hiring,  and  the  rent  of  the  same, 
to  the  amount  of  lo/.,  was  actually  paid  for 
the  term  of  one  whole  year. 

Tupman  was  duly  assessed  to  the  poor  rate, 
but  did  not  himself  pay  the  same  in  respect 
of  the  tenement  for  one  year. 

In  the  month  of  July,  1868,  Tupman  paid 
his  share  which  was  demanded  of  him,  and 
for  which  he  was  liable,  tow^ards  the  improve- 
ment rate  and  lamp  rate,  levied  as  hereinafter 


stated,  for  the  parish  of  SL  Sidwell,  in : 
of  his  occupation  of  the  house. 

The  Court  of  Quarter  Sessions  hel 
Tupman  did  not  acouire  a  legal  settiei 
the  parish  of  St.  Siawell,  on  the  groui 
the  improvement  rate  and  lamp  rat 
neither  of  them  public  taxes  or  levies 
town  or  parish  which  Tupman  inl 
within  3  Wm.  &  Mary,  c.  11,  s.  6  ( 
parochial  rat^s  within  6  Greo.  4,  c.  57,  i 

The  improvement  and  lamp  rates  i 
tinct  rates,  and  are  levied  under  the  ai] 
of  2  &  3  Wm.  4,  c.  cvi.,  entitled  an 
l)etter  paving,  lighting,  watching,  cle 
and  otherwise  improving  the  city  of  E 

S.  2  provides  for  the  appointment  of 
sioners,  to  co'isist  of  six  members  of  the 
council,  the  dean  and  omons  residentiHr 
cathedral,  and  also  of  persons  to  be  ek 
each   parish  and  precinct  within  the  c 
county  of  the  city,  as  provided  in  the  4th 

S.  4  is  in  the  following  words :  **  Ar 
further  enacted,  that  the  commissioners 
execution  of  this  Act  to  bo  hereafter  ap 
shall  be  elected  by  the  parishioners  and  inl: 
of  the  several  parishes  and  precincts  wi 
city  of  Exeter,  and  every  such  panfeh  or 
respectively,  shall,  from  time  to  time,  be 
to  appoint  such  person  or  persons  to  be 
sioncrs  of  this  Act  as  together  with  t 
missioners  for  the  time  being  acting  for  sue 
or  precinct  respectively,  bv  virtue  of 
recited  Act,  and  this  Act  will  make  up  the 
of  commissioners  which  such  parish  or 
respectively  shall  be  entitled  to  ap{X)int,  a 
to  the  following  scale  (that  is  to  tsay)" 
followed  a  scale  which  is  unimportan 
present  question]. 

By  8.  7,  provision  is  made  for  the  nc 
mode  of  electing  commissioners. 

By  ss.  40 — 135,  the  commissioners  are  en 


(1)  3  Wm.  &  Mary,  c.  11,  s.  6.  "  that  if 
son  who  shuU  come  to  inhabit  in  any 
parisli  .  .  .  simll  be  charged  with  and 
share  towards  the  public  taxes  or  levies  of 
or  parish  there,  he  shall  be  adiudg^  am 
to  have  a  legal  settlement  in  the  same.  . 

(2;  6  Goo.  4,  c.  57,  s.  2 :— "  No  per 
acquire  a  settlement  in  any  parish  or 
maintaining  its  own"  \yooT,  by  or  by  i 
stttling  upon,  renting,  or  paving  parocl 
fur  any  tenement,  not  being  his  or  her 
perty,  uule^is  such   tenement  shall  eon 
sepnratc  and  distinct  dwelUng-house  or 
or  of  land,  or  of  both,  bona  fide  rented 
}>erson  in  such  parish  or  township,  at  an 
sum  of  10/.  a  year  at  the  least,  for  the  tei 
whole  year ;  nor  imless  such  house,  or  bu 
land,  shall  be  occupied  under  such  yeari 
and  the  rent  for  the  same  to  the  amoui 
actually  paid  for  the  term  of  one  whok 
the  least.  .  .  ." 
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Thx  Queen  t 

ai  light  the  stitcta  of  Exeter,  arid  prDvido 
lunen  and  water  pipes. 
:-—"  And  tnr  raiaiiiR,  securinK,  and  pnj- 
ej  to  answer  and  dt'/niy  t|je  wveml  pur- 
ihiB  Act.  BDil  to  defray  the  charges  and 
□ftioliciting,  obtaining,  and  pesiiiiig  this 
proporlliD  tlioreor'otlu'r  than  aiidfic.pt 
irpiwe  of  lighting  the  said  city  ,  tlic  said 
onem  shall,  and  thry  are  liereby  autLo- 
i  re()uiKil  once  in  evpiy  year  to,  rale  and 
a  just  and  equitable  ponncl  rate  or  uBsess- 
der  the  name  of  the  Kieter  Iinpruvtmi'Ut 
I  seYersl  laudownera  and  owntrs,  and  tlie 
awofs  and  oconpiera  of  all  linuaes,  build- 
rdena,  tithea,  ind  other  heri'ditameDla 
IC  i^d  city  in  miQe  Dot  exceeding  certaia 

:— "The  rharges  and  eipenBes  of  light- 
ig  up,  fixing,  proriding,  maintaining  and 
the  lamps  bj  this  Aot  directed  to  b»  Bet 
tie  pnjpoee  of  lighting  thi!  said  strocta, 
i««ugee,  and  poriahes,  libcrlies,  Hnburbs 
incts  of  the  said  city,  ond  for  otherwise   , 


9  Act   i 


jotlon  i 


any  t 


and  concerning  the  lighting  the'  said  city, 
it  all  times  borne,  and  paid,  and  defrayed 
nanta  or  occupiers  of  all  hnusea,  bnild- 
li,  tithes,  and  other  hptedi laments  within 
f  Exelar;  and  for  that  purpose  Die  said 
oners  shalU  and  thty  are  hereby  autho- 
l  empowered,  and  required  from  lime  to 

0  in  every  year,  to  rate  and  aasesa  by  a 
midbI  piiund  rate  or  assesaaent,  undtr  the 
'  The  Exeter  Lamp  Hate,'  all  tho  tenaata 
tn  of  all  bouses,  buildings,  lanrla,  tithes, 
r  heraditamenta  within  tho  aaid  city  in 
lereof,  at  smmints  lliendn  limited." 

:— "It  shall  be  lawful  f.ir  the  said  com- 
s  aa  often  as  they  shall  see  nccaaian,  to 
wo  or  more  of  Ibo  inhabitants  of  t)io  city, 

1  puiiih,  precinct,  or  ward,  within  tho  eaid 


«id 


to  the  form  directed  by  tlie  said  corn- 
ami  subscribed  by  auch  aaseBaors.  .  .  . 


luch  rate  and  afsessment  slmll  be 
ered  to  them  by  auch  asMcaaorB,  settle 
tho  same,  and  eauao  a  duplicate  llieiei.f, 
)d  by  th.,ra,  to  be  d<livered  to  the  col- 
be  appointed  in  that  behalf."  Apennlty 
iiBpoBed  on  persons  appointod  aaseeaora 
Dg  to  take  the  office  ;  such  penalty,  wli<!n 
be  paid  to  Ibe  treasurers  or  treasurer  of 
ommii-nioners,  to  bo  applied  to  the  pur- 
he  said  Act. 

— "No  person  who  shall  hare  aervcd  tlio 
useBM>r  shall  be  compellnblo  to  sprve 
three  years,  except  witli  the  consent  of 
leeting  of  anv  paruh  in  reapect  of  which 
aaaetkor  shall  be  appointed, " 
— Tho  ctanmissioners  are  rt  quired  yearly 
L  UieobuTcliwardHnaandovertcers  of  ihe 
« iMpeclive  parishes,  or  auch  other  per- 
Iw  OKDmiwionerA  aLall  ap|ioint  to  be 
of  the  mH  mtea  and  assesamonCa ;  and 
dn^ shall  be  paid  to  the  said  collectors 
ptctm  taiMita  or  oocupiora  of  houses,  Ac. 

and  lamp  ratca  wero  &om 


>.  St.  Thdhab. 

I  time  to  time  made  for  tho  parish  of  SL  S 

I  well  by  asaef«ors  appointed  by  the  c 
Bionera  in  piireuancv  of  the  powers  given  to 

I  them  by  the  local  Act,  and  such  rates  were 
collected  by  persons  appointed  as  colloctora 
by  tho  commitwioaers  by  virtue  of  the  Act 
Tlie  improTement  rate  for  the  parish  of 

'  8t  Sidwell  from  Lady  Day,  1867,  to  Lady 
Day,  18G8,  was  produced  in  eyidence.     From 

I  the  heading  it  appeared  that  the  rate  was  a 
rate  on  the  several  landlords  and  owners,  and 
tho  several  tenants  and  occupiers,  of  1>.  in  the 
pound  on  the  annual  rent  or  value  of  all 
houses,  &c..  situate  within  the  parish  of  St. 
Sidwell,  in  tho  city  of  Eieter,  made  in  pur- 
suance of  2  A  3  Wm.  4,  c.  cvi  The  rate  was 
signed  by  two  assessorB,  and  settled  and  signed 
by  five  commissioners. 

The  headini^  to  the  lamp  rate  was  similar 
to  that  to  tho  improvement  rate. 

The  question  for  the  opinion  of  the  Court 
was,  whether  cither  the  improvement  rate  or 
lamp  rate  was  a  public  tax  or  levy,  or  a 
parochial  rate,  within  8  Wm.  &  Mary,  c.  11, 
s.  6,  and  6  Geo.  4,  c.  57,  s.  2. 

Anderson,  And  M'l/'hey,  for  the  appellants. 
Tho  payment  of  those  rates  by  Tupnian  con- 
ferred no  settlement.  Tho  rates  are  not  public 
taies,  nor  are  they  parochial  rates ;  thoy  are 
levied  under  a  local  Act  for  tho  improvement 
of  the  city  of  Exeter,  and  they  are  required 
to  be  levied  on  the  occupiers  of  all  houses 
within  the  city.  The  reason  why  a  settlement 
is  gained  by  payment  of  parochial  rates  is, 
because  of  the  notoriety  of  tho  residence  in 
the  parish  of  the  person  who  makes  the  pay- 
ment ;  but  hero  the  rate  is  levied  not  on  the 
parish,  but  on  the  city,  and  is  collected  by 
persons  appointed  by  tho  coram iKsioners  under 
the  local  Act,  and  not  by  the  parochial  autho- 
rities. It  is  not,  therefore,  a  parish  rate,  and 
the  parish  had  no  notice  that  Tupman  woe  a 
parishioner:  ISex v. t'liri>ichurch(S B.  A 0. 660); 
Hex  V.  Axnioi'lh  (8  East,  383).  Tho  respon- 
dents, no  doabt,  will  rely  upon  the  case*  of 
Itc',.  T,  fivertor-  (2  K.  &  E.  771 ;   29  L.  J. 

(M.C.)lG5),and  M.  O^orje,  H,inovtr  Sfuur^, 
V.  Cambridye  Union  (Law  Rep.  3  Q.  B.  1). 
Thoec  cases,  however,  were  decided  upon  the 
authority  of  /tex  v.  liTumby  (Bur.  Set  Ca.  75), 
in  which  case  it  was  hold  that  the  payment 
of  the  land  tax  conforrcd  a  settlement ;  but  a 
land  tax  is  an  imperial  tax,  and  therefore  a 
public  tax,  while  in  this  cbb*  the  rates  arc 
local  rates  levied  for  local  purposes. 

Sir.}.  B.  h'ir»t„t<;  y.f;.,  and  McKellar,  for 
the  respondents,  were  not  heard. 

liLACKBUBN,  J.  I  think  thoordorof  sessions 
was  wrong.  Tho  rates,  though  they  are  to  be 
afiplied  over  the  whole  city,  are  to  bo  levied 
ill  each  parish  separately.  By  a.  141  tho  com- 
missioners have  the  option  of  appointing  two 
or  more  of  the  inhabitants  of  each  parish  to 
bo  asscMiors  of  the  rates,  and  the  aasesf" 
are  required  to  make  tho  rate,  and  th«  o 
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roitifiioners,  after  the  rates  have  been  made, 
are  to  settle  and  sign  the  same.  Bj  a.  150  the 
commissioners  havu  the  option  of  requiring 
the  rates  to  be  collects!  by  the  overseers  of 
each  pariftlu  The  commissioners  have  cliusen 
to  exercise  the  option  given  them  by  these 
two  sections,  and  the  rate  has  been  made  and 
collected  in  each  parish  separately.  The  qnes- 
tion  is,  wliether  the  payment  of  these  rates 
constitutes  the  payment  of  a  public  tax  within 
the  meaning  of  3  Wru.  &  Mar)%  c.  11,  s.  6. 
In  Jifjr  V.  Brnirdty  (Bur.  Set  Ca.  at  p.  76), 
I^rd  Hardwicke  says  that  "  the  great  doubt 
lias  been  whether  the  legislature  did  not 
mean  parochial  taxes.  But  this  has  long  been 
gotten  over ;  and  the  land  tax  has  been  holden 
to  be  within  the  Act,  from  the  notice  of  in- 
habitancy that  arises  by  the  parties  beuig 
assessed  and  paying  it."  The  cmestion,  then, 
is  whether  the  assessment  ana  payment  of 
these  taxes  is  the  same  as  the  assessment  and 
payment  of  the  land  tax.  Mr.  Anderson  con- 
tended that  there  is  a  distinction  between  an 
imperial  tax  like  the  land  tax  levied  on  each 
parish  separately  and  a  local  tax  levied  in  the 
same  manner.  I  cannot  sec  any  such  dis- 
tinction. If  anything,  an  imperiid  tax  would 
be  less  in  the  nature  of  a  public  tax  in  the 
parish  than  a  local  tax  would  be ;  but  where 
a  rate  has  been  levied  on  the  parish,  then  it 
is  within  the  Act,  as  the  eflfect  of  levying  it 
must  bo  to  give  notice  of  inhabitancy.  It  is 
not  essential  that  the  oflScer  who  collects  it 
should  be  apj)ointed  by  the  parish.  The  land 
tax  is  not  collected  by  officers  appointed  by 
the  iMirish.  In  Av*/.  v.  Everbnt  (2  E.  <&  E.  771 ; 
29  L.  J.  (M.C.)  165)  the  doubt  was  whether, 
as  the  rate  was  levied  on  the  township,  it 
could  be  a  parochial  rate.  The  case  of  i?^y. 
v.  VluiHtchurch  (8  B.  &  C.  660)  is  also  dis- 
tinguishable. There  the  watch  rate  was  levied 
in  a  i)articular  ward  of  the  parish,  and  its 
payment  was  held  to  confer  no  settlement, 
because  it  was  not  levied  in  tlie  parish  so  as 
to  be  a  public  rate  of  the  parish.  Those  cases 
do  not  api)ly  here,  because  these  rates  wci*o 
levied  on  the  whole  parish,  and  consequently 
were  parochial  rates  in  that  sense. 

Mellob,  J.    I  am  of  the  same  opinion. 
The  question  is  whether  the  deceased  was 


charged  with  his  share  towards  th 
taxes  of  the  town  or  parish  ?    It  is 
a  fact  that  he  was  charged  to  and 
assessment  in  respect  of  the  lamp 
provement  rates.    I  think  that  is  sni 
constitute  a  settlement  within  the 
of  the  cases  on  the  snbject    The  rat 
some  extent,  so  £Eur  as  tiie  present  qii 
concerned,  analogous  to  the  land  ta 
tax  was  charged  upon  the   hundi 
divisions,  though  the  assessment  h 
made  in  each  parish.    It  was  not  as 
collected  by  parish  officers ;  the  pei 
lecting  it  were  to  be  able  and  suffic 
sons  appointed  by  the  commissioi 
appears  to  me  that  the  cases  entirely 
our  decision,  and  I  think  we  have 
reason  for  saying  that  this  was  a  p 
of  the  parish,  and  that  the  paupe 
therefore,  acquired  a  settlement. 

Lush,  J.    I  am  of  the  same  opinio 
this  was  a  public  tax  I  never  entertx 
slightest  doubt.    The  purpose  for 
is  made  is  the  improvement  of  the  w 
of  Exeter.    If  it  is  a  tax  for  the  impi 
of  the  whole  city,  a  fortiori  it  must  t 
improvement  of  any  particular  pans 
the  city.    The  only  question  on  wlii( 
any  doubt  was,  whether  it  could  be 
be  a  public  tax  of  the  fntrLsh  ;  becaui 
essential.    It  is  sufficiently  clear 
inhabitants  of  the  parish  would  kno 
rate  itself  who  are  the  inhabitants  of 
ticular  parish.    On  looking  at  s.  141 
very  large  powers  which  the  comm 
had  by  that  section,  I  have  come  to 
elusion  that  the  commissioners  had  t 
to  make  a  parochial  tax,  and  to  req 
inhabitants  of  each  parish  to  make 
accordingly,  and  that  is  what  they  hi 
and  they  have  appointed  two  pi>rsoi 
lect  it  for  each  particular  parish, 
the  tax  is  public  in  its  nature,  and 
the  particular  parish. 

Order  of  sessious  quashed 
order  of  justicts  affirnita 

Attorney  for  api)ellants:  J,  E. 
II,  W,  lloofter^  hyjetcr. 
Attorney  for  respondents :  G.  F,  C 


J  ant  1, 1870.    Preston,  ^Vppellant  ;  Buckley,  Respondent.    [5  Q.  B.  391 


BuerhuuMo — ^Amount  of  rating  required  for  Licence 
— "Pariflh  or  Place  "—"  Township  "—3  &  4 
Vict.  c.  CI,  8.  1. 

/?y  3  <fe  4  Vict  c.  61,  8.  1,  no  licence  to  sell 
beer  or  cider  by  retail  shall  be  granted  in  respect 
of  aity  dwelling  house  which  shall  not  be  rated 
to  the  reluf  of  the  poor  of  the  parish,  township. 


(fT  place  in  which  such  house  is  situate , 
or  annual  value  of  1^1.  at  least,  if  s 
any  city,  cinque  port,  totvn  cor})orat* 
or  place,  the  population  of  which  exceed 
By  the  interpretation  clause,  *' parish 
includes  any  township  or  place  separaU 
taining  its  ouni  j^oor. 

A  house  was  situate  in  and  rated  at 
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i/  value,  to  the  poor-rate  of  a  tmvnfJiipy   | 
uraiely    maintained    its  own    pvor^ 
a  paptdation  under  10,000;  hut  the 
formed   part   fif   a    very   extensive 
i6h   had  a  population  exceeding  that 

hat  the  population  of  the  larger  dis- 
not  that  of  the  rating  area  governed 
i  of  rating,  and  that  the  house  being 
.  a  parish  of  which  the  population 
10,000,  rating  under  15Z.  was  insvffi- 

tated  by  two  Justices  for  the  West 
'  the  county  of  York,  under  20  &  21 

3. 

)tty  session  holden  at  Halifax  on  tlie 
September,  1869,  an  information  was 
by  the  appellant  against  the  respon- 
ler  8.  1  of  3  &  4  Vict.  c.  61,  for  that 
rerby,  on  the  4th  of  September,  1869, 
wfuily  oi)en  his  house  for  the  sale 
le  not  being  then  duly  licensed  so 

hearing,  it  was  proved  that  the 

of  Sowerby,  in  which  the  respon- 
>U8e  is  situate,  is  a  township  main- 
ts  own  poor,  and  choosing  its  own 

constable.  The  township  contains 
ition,  according  to  last  census,  of 
x)nB. 

4th  of  September,  1869,  the  respon- 
t  oi)en  his  house  for  the  sale  of  beer 
nutes  past  ten  o'clock  in  the  evening, 
then  sell  beer  to  various  persons  in 
J. 

>u8e  in  which  the  respondent  resides, 
ispect  of  which  he  obtained  a  licence 
3er,  is  rated  to  the  relief  of  the  poor 
)wnship  of  Sowerby  at  131, 10«.  gross 
10*.  rateable  value. 
>wnship  of  Sowerby  is  situate  within 
ish  of   Halifax,  which  includes  the 

of  Halifax,  and  contains,  according 
St  census,  128,667  inhabitants. 
{ contended,  on  the  part  of  the  appol- 
t  inasmuch  as  the  respondent's  houKo 
late  within  the  parish  of  Halifax 
a  population  of  more  than  10,(XX) 
nts,  in  accordance  with  s.  1  of  3  &  4 
51  (1),  it  was  required  to  be  rated  at 


t  4  Vict  c.  61  8. 1 : — "  No  licence  to  sell 
etail,  under  11  Geo.  4  and  1  Wm.  4,  c.  64, 
5  Win.  4,  0.  85,  ...  .  sliall  bo  granted 
t  of  any  dwelling  house  which  shall  not, 
premises  ocoupi^  therewith,  be  rated  in 
to  the  rate  for  the  relief  of  the  poor  of 
t),  township,  or  place  in  which  such  liouse 
nisos  are  situate,  on  a  rent  or  annual 
152.  per  annum  at  the  least,  if  bituate  in 
of  London  or  Westminster,  or  within  any 
r  place  within  the  blLU  of  mortality,  or 
ny  city,  cinque  ]x>rt.  town  corporate, 
r  placv,  the  population  of  which,  accord- 
tibe  last  parliamentary  ceusna,  shall 
10,000.  .  .  .  Kor  shall  any  such  licence 
tea  i&  iMpect   of  any  dwelling   house 


15/.,  and  that  as  it  was  rated  at  the  sum  of 
11/.  10s.  only,  the  lic^jnco  had  been  granted 
contrary  to  that  section,  and  was  therefore 
null  and  void.  In  support  of  this  view  the 
judgment  of  the  Court  of  Queen's  Bench  in 
Smith  V.  Jieddiny  (Law  Rep.  1  Q.  B.  489\ 
and  \Vif>d*or  v.  Jnffcry  (Law  Rep.  1  Q.  B.  493, 
n.),  and  the  cases  therein  referred  to,  were 
relied  on. 

On  the  part  of  the  respondent,  it  was  urged 
that  the  X)ari8h  of  Halifax  is  about  seventeen 
miles  in  length,  and  fifteen  or  sixteen  miles 
in  breadth,  embracing  an  area  of  75,740 
acres,  and  consists  of  twenty-three  town- 
ships, varying  in  extent  from  10,080  acres  to 
890  acres,  and  in  population  from  28,990  to 
388,  each  of  which  townships  elects  its  own 
overseers  of  the  poor,  who  make  and  levy  a 
rate  over  their  respective  townships  for  the 
maintenance  of  the  poor  therein ;  that  each 
township  is  well  known"  by  defined  boun- 
daries, maintains  its  own  highways  by  sepa- 
rate highway  rates,  is  separately  rated  to  the 
county  rate,  and  in  every  respect  manages  its 
own  local  af&urs,  and,  when  necessary,  by  levy- 
ing local  rates.  That  the  township  of  Sowerby 
was  a  township  maintaining  its  own  poor, 
electing  its  own  overseers  (who  make  and  levy 
rates),  in  every  respect  managing  its  own 
afhirs,  and  not  having  more  than  8746  persons 
therein,  as  found  by  the  last  census;  that, 
therefore,  the  licence  had  been  properly 
granted. 

It  was  contended  that  the  township  of 
Sowerby  was  a  township  or  place  ejusdem 
generis  as  parish,  according  to  the  ruling  of 
the  judges  in  the  case  of  Waahinyton  v.  Scott 
(13  W.  R.  939);  and  inasmuch  as  by  the 
interpretation  clause,  s.  32  of  11  Geo.  4  & 
1  Wm.  4,  c.  64  (which,  by  3  &  4  Vict.  c.  61, 
8.  20,  is  to  be  applied  to  that  Act),  the  word 
"  parish  or  place  "  is  deemed  to  include  any 
township,  hamlet,  tithing,  vill,  extra-parochial 
place,  or  any  place  maintaining  its  own  poor, 
the  population  of  the  township  of  Sowerby 
must  rule  the  rating  of  beer-houses,  according 
to  s.  1  of  the  last-mentioned  Act,  and  there- 
fore the  licence  had  been  properly  granted. 

The  justices  were  of  opinion  that  the  con- 


which  shall  not,  with  the  premises  occupied 
therewith,  be  rated  in  one  sum  to  the  rate  for 
the  reUef  of  the  poor  of  tlio  parish,  township,  or 
place  in  which  such  house  and  premises  are 
situate,  on  a  rent  or  aimual  value  of  112.  per  annum, 
if  situate  within  any  city,  cinque  port,  town  cor- 
porate, parish,  or  place,  the  population  of  which, 
according  to  such  last  parliumentary  census,  shall 
exceed  2500  and  shall  not  exceed  10,000.  .  .  • 
Nor  shall  any  such  iicenoo  be  granted  in  respect 
of  any  dwelling  houhc  which  shall  not,  with  the 
premises  oc  'upied  therewith,  he  rated  in  one  siun 
to  the  rate  for  the  relief  of  the  poor  of  the  pcurish, 
township,  or  place  in  which  such  house  and  pro- 
mises are  situate,  on  a  rent  or  annual  value  of  82. 
if  situate  elsewhere  than  as  aforeeaid ;  and  every 
licence  grunted  contrary  hereto  shall  be  null  and 
void." 
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tontion  of  the  respondent  was  the  correct  one, 
and  that  the  licence  was  properly  granted, 
and  therefore  dismissed  the  information. 

The  judgment  of  the  Court  was  requested 
as  to  whether  the  justices  were  correct  in 
point  of  law  in  their  determination,  or  what 
should  be  done  in  the  premises. 

Anstie,  for  the  appellant.  The  respondent's 
house  was  within  the  express  words  of  s.  1  of 
3  &  4  Vict.  c.  61,  being  situate  within  a  parish 
having  more  than  10,000  inhabitants ;  and  it 
is  immaterial  that  it  is  situate  and  rated  in  a 
township  having  less  than  this  number.  S.  1 
clearly  contemplates  a  house  rated  to  a 
smaller  place,  and  yet  within  a  larger  place, 
as  is  point-ed  out  by  Blackburn,  J.,  in  i:ymif.h 
V.  B^Miu  g^w  Rep.  1  Q.  B.  489,  492).  The 
principle  of  the  decision  in  tliat  case,  though 
on  s.  15,  is  directly  applicable  to  the  present 
case. 

Philhrick,  for  the  respondent.  In  s.  1,  the 
word  "  townsliip  "  occurs,  whereas  "  parish  or 
place"  are  the  only  words  in  s.  15.  The 
respondent's  house  was  in  an  independent 
township,  and  being,  according  to  the  express 
words  of  the  section,  within  a  place  having 
less  than  10,000  inhabitants,  was  therefore 
sufficiently  rated. 

Blackburn,  J.  I  am  very  sorry  to  say 
that  the  legislature  have  not  sufficiently 
considered  the  diflforcnce  of  the  size  of 
parishes  in  different  part«  of  England.  The 
words  of  s.  1  are,  however,  plain,  and  they 
say  that,  in  order  to  fit  a  house  for  a  beer- 
house li(;ence,  it  shall  be  rated  in  one  siun  to 
the  poor-rate  of  the  parish,  township,  or  place 
in  which  it  shall  be  situate,  on  a  rent  or 
value  of  not  less  than  15/.,  if  situate  in  tlio 


cities  of  London  or  Westminster,  or  \ 
any  city,  town  corporate,  paruh  or 
having  more  than  J  0,000  inhabitants,  ti 
though  rat€d  to  a  small  township,  ; 
situate  within  a  large  town  or  parish,  it 
be  rated  in  the  higher  sum.  In  some 
of  England,  where  the  parishes  are  mo 
in  size,  this  may  be  sensible  and  good  1* 
tion,  but  where  parishes  are  almost  tl 
and  extent  of  counties,  the  enactmem 
not  produce  the  effect  which  the  legic 
intended;  when  the  effect  is  to  say 
house  situate,  perhaps,  on  an  open  moo 
be  rated  just  as  if  it  were  in  a  populous 
But  the  criterion  of  the  amount  of 
required  is  not  the  population  of  the 
area,  but  the  population  of  the  larger  d 
the  "  town,  parish,  or  place "  in  whi< 
house  is  situate.  In  the  present  cat 
house  is  situate  in  the  parish  of  Halifu 
however  anomalous  tne  consequence 
be,  the  construction  must  be  the 
whether  the  district  be  town  or  parish, 
decision  of  the  justices  was  vnrong,  ai 
case  must,  therefore,  go  back  to  thei 
this  intimation  of  the  opinion  of  the  Cc 

Mkllob,  J.  I  concur  in  the  decisi 
Brother  Blackburn  has  pronounced ;  tl 
I  confess,  I  do  not  feel  the  same  certau 
the  consequences  are  so  anomalous  and 
venient;  but  my  doubt  is  not  suffici 
induce  me  to  dissent. 

Cflwe  remitted  tojusi 

Attorneys  for  appellant :  Edwards,  1 
i('  da(/ue8,/or  UoHroyd  &  Smithy  Ihdifax 

Attorneys  for  respondent:  KmmdSf 
son,  iC'  Emmet,  for  Wauell,  I'hilbrick,  Ft 
M'e/vr//,  llaH/ax. 


June  4, 
1870. 


The  Qubbn,  on  the  Pboseoution  of  The  Guardians  of  Kingston  1 
Appellants  ;  v.  The  Oveusebus  of  St.  Mary,  Islington,  Kkspon 
[5  Q.  B.  445.] 


Poor — Removal — Irremoveability  by  Residence — 
UeHertioTi  of  Wife  and  Children  — 24  &  25 
Vict.  c.  55,  8.  3. 

About  thirteen  years  ago,  in  consequrnce  of  a 
quarrel,  a  man  scparultd  from  his  wife  and 
daughter,  and  took  other  lodgings  in  the  same 
jKirish,  vjhere  he  cohabited  with  another  woman, 
by  whom  fie  had  chilfiren,  and  resided  with  them 
up  to  the  present  time.  The  wife,  shortly  after 
the  separation,  having  become  chargeable  to  the 
parish,  the  man,  under  threat  of  legal  proceed- 
ings by  the  parish  officers,  paid  her  2s,  6rf.  a 
week.  The  wife  qfterioards  removed  wUh  the 
daughter  (toho  woi  eighteen  years  old,  uneman- 
cipdted,  and  had  no  settlement  of  her  own),  to 


another  parish,  where  the  allowance  hy  Hi 
band  was  continued,  and  where,  after  n 
more  than  one  year,  mother  and  daughter  I 
chargeable: — lie\d,that  the  conduct  of  th 
amounted  to  a  desertion  of  his  wife  wit)< 
meaning  ^  24  <fe  25  Vict,  c.  55,  s,  3,  an 
the  vdfe  was  therefore  irremovtable ;  but  ti 
datighter  was  removeable  to  Iter  father's  p 
settlement,  as  the  mother,  by  the  desertio 
not  become  the  head  of  the  family. 

Upon  an  appeal  to  the  Middlesex  Q^ 
Sessions  against  an  order  of  justices  f( 
removal  of  Lucy  Lawrence  and  her  dsc 
from  the  parish  of  St.  Mary,  Islington, 
Kingston  Union,  the  sessions  quashal 
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a  the  gronnd  of  irreraoveability  of  the 
,  snhject  to  the  opinion  of  tho  Court 
allowing  case. 

Lawrence  is  the  wife  of  John  Law- 
ad  the  daagliter,  also  named  Lucy, 
daughter,  aged  eighteen,  and  is  un- 
Ated;  but  John  Lawrence  and  his 
'e  not  lived  together  for  about  thirteen 
\sL 

note  than  one  year  next  before  the 
ion  for  the  order  of  removal  the  mother 
ded  in  the  respondents'  parish  of  St. 
dington,  and,  if  she  had  been  a  widow 
that  period,  would  have  become  irre- 
:e  from  that  parish.  The  daughter 
ards  (sic)  of  tho  same  period  acted 
ily  servant  in  various  families  in  the 
ents*  parish,  but  during  that  time 
with  her  mother.  John  Lawrence 
ing  the  same  period  resided  in  Wost- 
,  and  had  never  resided  in  the  re- 
it  parish  of  St  Mary,  Islington,  so  as 
no  irremoveable  therefrom, 
t  tliirteen  years  ago  John  Lawrence, 
cy  Lawrence,  the  mother,  were  living 
r  with  their  children  in  lodgings  in 
sh  of  St.  Margaret,  Westminster,  when, 
disagreements  having  arisen  between 
I  consequence  of  his  having  formed  an 
y  with  another  woman,  and  Lucy 
ice  having  attempted  on  one  occasion 
her  husband,  he  obtained  a  warrant 
her,  upon  which  she  was  bound  over 
the  peace  towards  him.  Tlie  husband 
)k  other  lodgings  for  himself  and  the 
1,  and  left  his  wife,  Lucy  Lawrence, 
lodgings  the  whole  family  had  pre- 
occupied, where  she  remained  until 
loved  into  the  respondent  parish.  The 
d  and  wife  have  not  lived  together 
his  time,  but  the  husband  has  con- 
to  live  ever  since,  and  is  still  living, 
le  woman  about  whom  the  disagree- 
between  him  and  his  wife  had  taken 
nd  by  whom  he  has  since  had  children. 
1  Lawrence  did  not  at  first  make  his 
y  allowance  for  her  maintenance,  but, 
'ing  shortly  afterwards  become  cliarge- 
the  parish  of  St.  Margaret,  the  officers 
oed  nim  with  legal  proceedings  if  he 
;  maintain  her,  and  he  then,  in  order 
ent  such  proceedings,  agreed  to  allow 
iyl,  a  week  towards  her  maintenance, 
le  paid  up  to  the  time  of  the  making 
er  of  removal. 

ler  the  mother  nor  the  daughter  has 
er  settlement  than  the  settlement  of 
jftwrence,  which  is  in  the  appellant 

8  contended  on  behalf  of  the  appellants 
ich  of  the  paupers  was  irremoveable 
16  respondents*  parish  on  the  ground, 
at  the  mother  had  been  deserted  by 
Bband  thirteen  years  ago,  and,  after 
vtkm,  had  resided  for  one  year  in  such 
0r  M  woald,  if  she  had  been  a  widow, 
ndflored  her  exempt  from  removal,  and 


that  she  had  therefore  become  irremoveable 
by  virtue  of  24  &  25  Vict.  c.  55,  s.  3  (as 
amended  by  29  &  30  Vict.  c.  113,  s.  17) ;  and 
secondly,  that  the  daughter,  for  the  following 
reasons,  or  some  or  one  of  them,  had  become 
irremoveable.  First,  that  the  daughter  had 
resided  in  the  respondent's  parish,  as  before 
stated,  for  more  than  twelve  calendar  months ; 
secondly,  that  she  was  residing  with  her 
mother,  who  was  alleged  to  be  irremoveable, 
and  therefore  became  irremoveable  by  virtue 
of  IL  &  12  Vict.  c.  Ill ;  and  thirdly,  that  she 
being  above  the  age  of  sixteen  years,  the  relief 
given  to  her  was  not  relief  given  to  her  father, 
and  that  her  father  not  being  in  receipt  of 
relief,  except  so  far  as  relief  to  his  wife  was 
relief  to  him,  would  not,  if  residing  in  the 
respondents'  parish,  have  been  removeable 
therefrom. 

It  was  contended,  on  behalf  of  the  re- 
spondents, first,  that  neither  of  the  paupers 
was  irremoveable,  insomuch  as  the  mother 
had  not  become  irremoveable  as  contended  by 
the  appellants,  she  not  having  been  deserted 
within  the  meaning  of  24  &  25  Vict.  c.  55,  s.  3 ; 
and,  secondly,  that  the  daughter  was  remove- 
able  on  the  ground  that  even  if  her  mother 
had  become  irremoveable,  the  daughter  being 
under  the  age  of  twenty-one  years  and  un- 
emancipated,  and  having  no  other  settlement 
than  that  of  her  father,  was  removeable  by 
virtue  of  11  &  12  Vict.  c.  Ill,  because  her 
father  was  removeable. 

The  questions  for  the  opinion  of  the  Court 
were  :  first,  whether  the  mother  was  de- 
serted by  her  husband  within  the  meaning  of 
24  &  25  Vict.  c.  55,  s.  3 ;  secondly,  whether 
the  daughter  was  irremoveable  from  the  re- 
spondents' parish ;  thirdly,  whether  the  court 
of  quarter  sessions  had  power  to  quash  the 
order  of  removal  as  to  one  of  the  paupers  and 
confirm  it  as  to  the  other. 

Field,  Q.C.,  for  the  appellants.  The  first 
question  is,  whether  the  wife  has  been  deserted 
within  the  meaning  of  s.  3  of  24  &  25  Vict, 
c.  55.  (1)  Here  there  is  every  element  of 
de<?ertion.  The  husband  has  formed  a  con- 
nection with  another  woman,  has  children  by 
her,  and  they  have  all  for  some  years  lived 
together,  so  that  he  has  a  separate  habitation 
from  his  wife.  It  is  true  he  has  maintained 
her,  but  that  is  under  compulsion.  The 
weekly  allowance  is  paid  to  her,  not  at  the 
instance  of  the  wife  but  of  third  persons ;  that 
does  not  alter  the  character  of  the  desertion. 
Secondly,  the  mother  having  been  deserted 


(1)  24&  25  Vict. c. 55,  s.  3:-*'  Where  a  married 
woman  shall  have  been  or  shall  be  deserted  by 
her  husband,  and  shall  after  his  desertion  reside 
for  three  years  [reduced  to  one  year  by  29  &  30 
Vict.  c.  113,  s.  17 J,  in  such  rounner  as  would,  if 
she  were  a  widow,  render  her  exempt  from  removal, 
she  shall  not  be  liable  to  be  removed  from  Uie 
})urish  wherein  she  shall  be  resident,  unlees  her 
husband  return  to  cohabit  with  her.'' 
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and  having  become  irremoveable,  tbe  daughter 
is  irrenioveablo  by  virtue  of  11  &  12  Vict, 
c.  111.  (1) 

Poland,  for  the  respondents.  The  daughter 
is  remoYeable  as  she  follows  her  father's 
settlement. 

[CocKBUBN,  C.J.  The  desertion  by  the 
father  does  not  make  the  mother  the  head  of 
the  family.  I  am  Tcry  sorry  to  say  that  wo 
must  hold  that  the  daughter  is  removeable.] 

Secondly,  there  was  no  desertion  of  the 
wife  within  the  meaning  of  24  &  25  Vict 
c.  55,  s.  3.  The  husband  left  his  wife  on 
account  of  her  violence ;  and,  besides,  a  man 
cannot  be  said  to  have  deserted  his  wife  when 
ho  maintains  her.  Conceding  that  the  allow- 
ance for  the  wife's  maintenance  was  obtained 
compulsorily  by  the  parish  officers  of  St. 
Margaret  when  the  wife  left  that  parish  and 
removed  to  St.  Mary,  Islington,  the  payment 
was  no  longer  compulsory,  but  a  voluntary 
payment 

CocKBURN,  C.J.  The  second  point  has  been 
disposed  of  during  the  argument. 

The  question  remains  whether  the  mother 
has  been  deserted  within  the  meaning  of  the 


(1)  11  &  12  Vict  c.  Ill :— "Provided  always 
that  whenever  any  person  should  have  a  wife  or 
children  having  no  other  settlement  than  his  or  her 
r>wn,  such  wife  and  ciiildrcn  should  be  removeable 
from  any  parish  or  place  from  which  he  or  slie 
would  be  removeable,  notwithstanding  any  provi- 
sions of  the  recited  Act  [9  &  10  Vict.  c.  66],  and 
should  not  be  removeable  from  any  parish  or  place 
from  which  ho  or  she  would  not  bo  removeable  by 
reason  of  any  provision  in  the  recited  Act.'* 


statute.  The  husband  has  left  his  wi 
because  he  is  carrying  on  an  illicit  int 
with  another  woman,  and  partly  bee 
assaulted  him ;  but  I  think  the  circu] 
under  which  the  wife  was  left  are  i 
to  constitute  a  desertion  within  the 
of  24  &  25  Vict,  c  55, 8.  3.  Then, 
payment  of  the  2«.  (od.  a  week  make  ai 
ence  in  the  wife's  position  ?  I  think  ] 
does  not.  It  is  not  pursuant  to  a  v 
arrangement  with  his  wife  that  ho  ] 
25.  &/.  a  week.  In  consequence  of  he 
been  left  by  the  husband  she  is  u 
necessity  of  applying  to  the  parish  f 
and  the  parish  authorities  threaten 
band  with  legal  proceedings,  and  he 
terms  with  the  parish  officers  and  i 
pay  his  wife  2f.  6</.  a  week;  but  this 
does  not  alter  the  character  of  the  h 
conduct,  which  without  this  circumi 
clearly  desertion  within  the  statute 
therefore,  ir removeable. 

Lush,  J.    I  am  of  the  same  opinit 
payment  of  8*.  6^.  per  week  saves 
band  from  being  punished  as  a  ro 
vagabond,  but  it  does  not  alter  the  c 
of  the  desertion. 

Ord*^  of  sessions  affirmed,  c 
of  removal  quashed,  as  fo 
onlrr  of  sessions  qwi& 
ordtr  of  removal  affirm 
the  daughter. 

Attorney  for  appellants  :  Bartrop. 
Attorney  for  respondents :  Sjhtrlin 


June  7, 1870.    IIiLL,  ArPKLLANT;  Browning,  Respondent.    [5  Q.  B.  453. j 


Bread,  Sale  of  otherwise  than  by  Weight~6  &  7 
Wm.  4,  c.  37,  a.  4. 

By  6  rfc  7  Wm,  4,  c,  37,  s,  4,  any  baker,  or 
seller  of  bread,  wlio  shall  sell  or  cause  to  be  sold 
hrcitd  in  any  othf-r  manner  than  by  weight,  shall 
faifeit  a  certftin  penalty.  The  imictice  of  the 
appellant  vxis  to  sell  loaves  of  bread  at  6rf., 
vai'ying  the  weight  of  the  loaf  with  the  price  of 
com.  When  he  purposed  to  sell  a  S^lb.  loaf  far 
(5c?.,  the  custom  in  his  baJcei^  was  to  put  into 
the  oven  4lhs,  of  dough,  but  the  loaf  was  not 
weiglied  after  hiking.  The  appellant  sold,  at 
6d.  each,  six  loaves,  which  wirit-d  in  tveight; 
but  all,  but  one,  weighed  over  Z\lbs : — 

Held,  that  the  appellant  was  rightly  convicted 
of  selling  bread  otherwise  than  by  weight. 

Cask  stated   by  Justices  of  Lancashire, 
under  20  &  21  Vict.  c.  43. 
An  information  was  preferred  by  the  re- 


spondent, the  inspector  of  weights  a 
sures    for   the  parish    of   South    li 
against  the  appellant,  a  Imker  and 
bread,  under  s.  4  of  6  &  7  Wm.  4,  ( 
which  charged  that  the  appellant 
&c.,  at,  &c.,  sell  bread  otherwise  ' 


(1)  6  &  7  Wm.  4,  c.  37,  s.  4  :— "  That 
after  the  commencement  of  this  Act  all  I 
beyond  the  limits  aforesaid  shall  be  sol 
several  bakers  or  sellers  of  bread  ros|)e( 
weight,  and  in  ease  any  baker  or  seller 
shall  sell  or  cause  to  be  sold  bread  in  i 
manner  than  by  weight,  then  and  in  fi 
every  such  baker  or  seller  of  bread  i 
every  such  offence,  forfeit  and  pay  any 
oxceedinor  40s. 

*^  The  limits  aforesaid  arc  *  the  city  d 
and  liberties  thereof,  and  beyond  the 
bills  of  mortality,  and  ten  miles  of  tl 
Exchange/  " 


B.]         THE  LAW  RBPORTS.—SESSIONS  CASES,  1870. 


209 


Hill  v,  Bbowning. 


ind  the  appellant  was  convioted  of 

he  hearing  of  the  information  it  was 
n  the  part  of  the  respondent,  and 
a  fiact,  that  on  the  16th  of  August, 
was  in  the  village  of  Lilboame  in- 
weights  and  measures;  that  ho 
the  appellant's  journeyman,  Thomas 
nth  a  horse  and  cart  delivering 
3at  he  asked  Moore  to  produce  his 
;d  weights,  which  he  did,  and  which 
Tect.  The  respondent  then  asked 
at  he  was  selling  his  bread  at. 
uiid  5\d.  ready  money,  and  6d, 
Che  respondent  then  asked  what 
;bt  of  the  bread  was,  and  Moore 
*  I  don't  know.  111  shew  you ;"  and 
weighed  a  cottage  loaf  in  the  cart, 
u'ghcd  3  lbs.  9  ozs. ;  he  then  weighed 
loaf,  which  weighed  3  lbs.  12  ozs. 
len  said  again,  *'  We  sell  our  bread 
ly  money,  and  6c/.  trust,"  and  he 
is  said,  **  We  are  selling  our  loaves 
"  Moore  then  went  into  Mary  Lee's 
th  six  batch  loaves  in  a  basket ;  he 
take  the  scales  in  with  him,  nor  did 
)  the  loaves  outside;  he  did  not 
.t  Lee's  either  of  the  loaves  he  had 
previously  in  the  cart;  he  came  out 
empty  basket  a  quarter  of  an  hour 
is;  when, Moore  had  gone  out  of 
3  respondent  went  into  Mary  Lee's 
id  weighed  six  loaves  that  were  on 
).  The  loaves  weighed  respectively 
ozs.  3  dms.,  3  lbs.  7  ozs.  31  dras., 
ozs.  9ddms.,  3  lbs.  11  ozs.  3  dms., 
ozs.  8  dms.,  3  lbs.  12  ozs.  10  dms. 

proved  by  Mury  Lee  that  Moore  brought 
aves  to  her  hoiifle  about  four  o'clock  on 

of  August.     She  was  upstairs  at  the 

ordered  her  little  girl  to  take  them  in. 
not  see  nor  speak  to  Moore  herself,  nor 
lear  wliat  passed  when  Moore  came  in. 

on  credit,  and  had  a  bill  once  a  month ; 
>r  those  lotives  ba«l  not  yet  come  in.  She 
art  in  the  stn^et.  Tlie  roMjiondent  went 
tlio  baker  had  left,  and  she  saw  him  ex- 
i  loaves  which  hn-l  been  left ;  they  stood 
ible;  he  was  weighing  the  bread  when 

downstiiirs.  There  wt- re  several  people 
the  bouse.  She  was  quite  out  of  breail 
!  baker  came.  She  did  not  always  buy  the 
I  loaf^  but  the  size  wad  ac(;ordiiig  to  the 
r  were  selling  bread  at;  it  was  the  Ix'st 
.he  price  that  came  into  Lilbourne.  The 
be  4  lb.  loaf  at  Lilbourne  was  at  the  time 
tie  appellant's  loaves  were  5.}ci.  ready 
She  did  not  expect  the  appellant's  loaf 

4  lbs. ;  the  resiKjndent  left  the  bread 
lad  weighed  it.    Shi;  hiul  dealt  with  the 

twelve  or  thirtten  years.  His  custom 
ya  to  keep  his  loaves  ut  the  same  pric^*, 
y  money,  ontl  6d.  credit,  and  to  vary  the 
oeording  to  the  market.  She  knew  that, 
i  OD  that  system.  She  had  wciglied  the 
ter  the  man  had  gone,  but  not  latterly, 
nling  to  the  price  she  found  she  had  as 
rail  as  she  was  entitled  according  to  the 


It  was  contended,  on  behalf  of  the  appel- 
lant, that  no  offence  under  the  Act  had 
been  proved  against  the  appellant.  No 
evidence  had  been  given  by  the  respon- 
dent to  shew  what  passed  at  Mrs.  Lee's 
at  the  time  of  the  sale  and  delivery  of  the 
loaves ;  that  there  was  no  evidence  to  shew  a 
sale  otherwise  than  by  weight.  It  was  further 
contended  that  the  evidence  proved  a  sale  by 
weight ;  that  the  appellant's  man  had  weighed 
the  dough  before  it  was  baked  so  as  to  insure 
that  every  loaf  should  weigh  more  than  3i  lbs., 
which  was  the  weight  he  was  then  selling ; 
that  the  respondent  had  not  given  any 
evidence  to  shew  that  any  of  the  loaves 
weighed  less  than  3^  lbs.  when  delivered  at 
Mrs.  Lee's  house;  that  the  appellant's  man 
would  prove  that  a  loaf  weighed  into  the 
oven  at  4  lbs.  would  not  shrink  8  ozs.  unless 
it  were  pulled,  and  that  all  the  loaves  delivered 
at  Mrs.  Lee's  were  perfect ;  that,  according 
to  the  evidence  of  the  respondent,  the  average 
weight  of  each  loaf  a  quarter  of  an  hour  after 
they  were  delivered  was  more  than  3i  lbs. ; 
that  the  appellant  had  supplied  his  man  with 
the  weight  he  was  then  selling,  and  had  given 
him  proper  instructions;  that  there  was  no 
evidence  of  a  sale  by  denomination ;  that  the 
appellant's  system  was  fair,  well  known  to, 
and  approved  by,  his  customers. 

Thomas  Moore  proved — I  am  foreman  to  de- 
fendiuit.  I  was  in  Lilbourne  on  the  day  in  ques- 
tion. I  often  take  out  as  much  as  400  loaves  a 
day.  Brovniing  said,  ** How's  your  bread?"  I 
did  not  make  anv  answer,  but  took  up  the  balance 
and  weighed  a  loaf,  and  then  I  ^aid  3.^  lbs. ;  it 
weCgheii  over.  I  said  the  weight  of  my  brea«l  to-day 
is  3^  lbs.,  and  the  price  is  6d  ;  if  you  like  to  take  it 
for  ready  money,  you  can  have  it  for  5^d.  I  do 
not  recollect  that  I  received  orders  from  my 
master  as  to  it,  but  bread  had  just  risen  in  price, 
and  we  had  just  altered  it ;  alterations  are  marie 
from  time  to  time,  according  to  the  market,  and  I 
am  provided  from  time  to  time  with  the  weight 
BoM,  and  to  tell  the  customers  if  required.  The 
customers  very  seldom  ask  the  weight,  but  do 
sometimes.  I  do  not  recollect  any  one  askin?  me 
to  weigh  the  bread.  We  put  in  the  oven  for  a 
3^  lbs.  loaf  4  lbs.  of  dough.  I  did  it  that  day 
myself.  On  that  day  there  were  about  300  losives 
in  the  batch ;  it  takes  about  forty  minutes  to  set 
the  butch  in,  and  thirty  minutes  to  take  it  out 
Those  loaves  put  in  first  come  out  last,  and  titat 
causers  the  variation  in  weight  between  the  loaves, 
and  we  get  a  variation  of  from  1  oz.  to  3  ozs.  A 
louf  could  not  sink  8  ozs.  unless  in  a  bad  season, 
when  they  stick  and  pull  oflf  one  from  another. 
We  deliver  our  loaves  as  other  bakers,  by  one 
man.  If  every  loaf  hjwl  to  be  weighe<i  one  man 
c<mld  not  do  the  work  of  delivery  in  a  re.ison- 
able  time,  and  the  price  of  the  bread  wouhl  \w 
increased.  All  the  loaves  were  perfect  deliveretl 
to  Mary  Ijee. 

Upon  these  facts,  and  upon  the  authority 
of  Jones  V.  Iluxtable  (Law  Rep.  2  Q.  B.  460), 
the  justices  decided  that  the  appellant  sold 
bread  by  denomination  and  not  by  weight, 
and  convicted  bim. 
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The  qnestion  for  the  Court  is,  whether  this 
conyiction  was  right. 

ITniKmnn,  for  the  appellant.  Bread  may  be 
sold  of  any  weight  and  at  any  price,  provided 
it  be  sold  by  weight.  The  statute  is  silent  as 
to  the  mode  of  testing  the  weight.  The  re- 
spondent weighed  the  loaves  a  quarter  of  an 
hour  after  they  were  delivered,  and  only  one 
loaf  was  slightly  under  the  weight  at  which 
the  appellant  was  selling  bread  that  day ;  no 
evidence  was  given  by  the  respondent  as 
to  the  weight  of  the  loaves  at  the  time  of 
delivery.  On  the  part  of  the  appellant  it  was 
proved  that  none  of  these  loaves  could  pos- 
sibly sink  under  3  j  lbs.  weight,  unless  a  por- 
tion of  one  had  adhered  to  another ;  and  that 
all  the  loaves  were  perfect  when  delivered. 
These  facts  were  quite  consistent;  and  it 
must  be  taken  that  every  loaf  when  delivered 
weighed  the  full  weight  the  appellant  pro- 
fessed to  be  selling.  This  is  strong  evidence 
of  a  sale  by  weight.  All  loaves  must  vary  in 
weight  more  or  less ;  but  if  every  loaf  weighs 
the  professed  weight  at  the  least,  there  is  no 
evidence  of  a  sale  otherwise  than  by  weight. 
The  appellant's  system  is  to  vary  the  weight 
according  to  the  price  of  flour,  and  to  charge 
a  fixe<l  price  for  every  loaf.  He  does  not, 
therefore,  sell  bread  otherwise  than  by  weiprht. 
Jone^  V.  lluxtaHe  (Law  Rep.  2  Q.  B.  460)  does 
not  decide  that  every  loaf  must  be  weighed 
after  it  leaves  the  oven ;  Imt  only  that  when  a 
purchaser  asks  for  a  4  lb.  loaf  and  receives 
one  substantially  deficient,  then,  upon  proof 
that  the  loaf  has  never  been  weighed  after 
leaving  the  oven,  the  justices  may  come^to 
the  conclusion  that  such  loaf  was  not  sold  by 
weight.  Blackburn,  J.,  expressly  says,  if  the 
sale  had  l)eon  meant  to  b(<  a  sale  of  4  lbs.  of 
bread,  it  would  not  have  been  within  the 
statute.  Here  the  sale  was  meant  to  be,  and 
in  fact  was,  a  sale  of  3i  lbs.  of  bread. 

Mrrewctfwr,  for  the  respondent,  was  not 
heard. 


MxLLOB,  J.  I  am  satisfied  that  fhi 
yiction  ought  to  be  affirmed.  There  «i 
denoe  before  the  justioes  that  the 
never  had  been  weighed  as  bread;  i 
distinctly  proved  by  the  appellant's  fa 
that  it  is  the  custom  for  the  appellaat  1 
into  the  oven  4  lbs.  of  doagh  for  a  3i  11 
One  baker  may  allow  a  certain  amoa 
evaporation,  and  another  a  different  an 
but  the  statute  was  passed  to  do  awi; 
all  such  speculations,  and  it  enacts  it  si 
an  offence  to  sell  bread  otherwise  th 
weight ;  it  was  intended  to  secure  to  tb 
chaser,  not  the  weight  of  a  certain  qn 
of  dough,  but  of  bread.  The  bread 
was  weighed,  and  on  the  facts  the  j 
wore  right  in  coming  to  the  conclusio 
the  apF«llant  did  sell  otherwise  thj 
weight 

PiQOTT,  B.  (1)  The  words  of  the  e 
are,  that  all  bread  shall  be  sold  hy  \ 
That  clearly  means  the  baker  shall  n 
it  by  loaf  but  by  weight  The  evidc 
the  appellant's  foreman  shews  tliat 
loaves  were  not  sold  by  weight.  The 
lant*s  system  is  a  mode  of  averagii 
weight  of  the  bread :  tlie  loaves  are  of 
ent  weights  and  sold  at  one  price ;  fl 
thing  the  statute  was  passed  to  prev< 
think  the  justices  were  right  in  coming 
conclusion  that  the  appellant  did  n 
bread  by  weight 

Conviction  ajjir 

Attorney  for  appellant:  Shoo&mith, 
ampton. 

Attorneys  for  respondent :  Austen,  L 
(Cr  iJardintj, 


(1)  Pigott,  B.,  was  sitting  in  the  spcond  < 
of  the  Court  of  Queen's  Bench,  under  tlie 
Jurisdiction  Act,  1870  (33  Vict  c.  6).  es.  2 


June  8, 1870.    Jonks,  Appellant  ;  Whittakeb,  Respondent.    [5  Q.  B.  541.] 


Exdseable  Liquor — Beer — Billiard  Licence — Beer 
Licence  -  8  4:  9  Vict.  c.  109,  ss.  10,  11. 

Exciseable  litjuors  are  liquors  suhjtct  to  the  duty 
of  excise;  and ,  therefore,  hcer,  upon  which  an 
excise  duty  is  no  longer  paid,  is  not  an  excise^ 
able  liquor. 

A,  wa*  licensed  under  8  <fc  9  Vict,  109,  to 
keep  a  house  for  billiard  playing ;  and  the 
licence  provided  that  A.  should  not  knowingly 
aUow  the  consumption  of  exciseable  liquors  in 
the  house  by  persons  resorting  thereto.    He  vms 


also  licensed  under  3  <fc  4  Vict.  c.  61,  an 
33  Vict  27,  to  sell  beer,  wine,  rfc,  to  he  cot 
in  the  house.  A,  had  ailovjed  the  consu 
of  beer  by  persons  resorting  to  the  house 
purpose  of  playing  billiards,  and  was  eo 
of  an  offence  against  the  tenor  of  his  I 
licence : — 

Held,  tkit  A,  had  not  been  guilty  of 
exciseable  liquor,  and  uku  wrongly  convit 

Case  stated,  under  20  &  21  Vict  c. 
the  Stipendiary  Magistrate  for  Manchc 
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JoNSS  V.  Whittaksb. 


Bllant  was  charged  that  lie,  on  the 
ember,  1869,  at  the  city  of  Man- 
en  being  duly  licensed  to  keep  a 
ublic  billiard  playing  there  situate, 
proYisions  of  the  statute  in  that 
awfully  and  knowingly  did  allow 
iption  of  a  certain  exciseable  liquor 
se,  to  wit,  beer,  by  certain  persons 
ting  thereto,  against  the  tenor  of 
and  contrary  to  the  statute. 
roTed,  on  the  hearing  of  the  com- 
t  the  appellant  was  the  occupier 
)  situate  in  the  city.  The  appel- 
inly  licensed,  under  3  &  4  Vict. 
32  &  33  Vict.  c.  27,  to  sell  beer, 
cider  to  be  consumed  in  the  house, 
reliant  was  duly  licensed,  under 
!t.  c.  109,  to  keep  the  house  for 
lard  playing ;  such  last-mentioned 
4  in  the  form  contained  in  sche- 
8  <&  9  Vict.  c.  109,  and  contained 
ing  proviso:  "Provided  that  he 
iant)  put  and  keep  up  the  words 
for  billiards,'  legibly  printed  in 
picuous  place  near  the  door,  and 
side  of  the  said  house,  and  do  not 
knowingly  permit  drunkenness  or 
rderly  conduct  in  the  said  house, 
)t  wilfully  or  knowingly  allow  the 
on  of  exciseable  liquors  therein  by 
8  resorting  thereto,"  Ac. 
)ellant  kept  a  billiard  table  in  the 
e  house  was  resorted  to  by  the 

the  purpose  of  billiard  playing, 
ublic  did  in  fact  play  at  billiardi 

there,  and  at  the  same  time  the 
il  lowed  beer  to  be  consumed  in  the 

premises. 

owing  objections  were  thereupon 
xjhalf  of  the  appellant, 
beer  was  not  an  exciseable  liquor. 

the  meaning  of  the  words  "the 
on  of  exciseable  liquors  therein  by 
js  resorting  thereto,"  was,  that  the 
was  not  to  allow  the  "  unlawful " 
on  of  exciseable  liquors  on  the  pre- 

(assuming  beer  was  an  exciseable 
3  appellant  could  not  be  convicted, 
been  duly  licensed  to  sell  the  same 
umed  on  the  premises. 
igLstrate  overruled  the  objections, 
jted  the  appellant, 
istion  was,  whether  the  conviction 
in  law. 

.  for  the  appellant.  The  8  &  9 
d,  allows  licences  to  be  granted  for 
iard  playing,  and  one  of  the  terms 
in  the  form  given  in  schedule  3  is, 
holder  do  not  knowingly  permit 
s&  If  the  legislature  had  intended 
on  holding  a  billiard  licence  should 
ear,  they  would  have  stated  so  in 
038,  and  not  merely  have  forbidden 
(hre  oonsumption  of  beer.  More* 
is  not  an  exciseable  liquor.    The 


appellant  holds  two  licences,  one  licence  for 
billiard  playing,  already  mentioned,  and  one 
for  the  sale  of  liecr  under  3  &  4  Vict.  c.  61, 
and  32  &  33  Vict.  c.  27.  There  is  now  no 
excise  duty  on  beer :  a  duty  was  imposed  by 
12  Gar.  2,  c.  21,  but  that  has  been  repealed 
by  11  Geo.  4  &  1  Wm.  4.  c.  51,  s.  2.  No 
liquor  is  an  exciseable  liquor  unless  it  is 
liable  to  pay  an  excise  duty :  i?e</.  v.  Lanca- 
shire  (7  E.  &  B.  839;  26  L,  J.  (M.C.)  171.) 
Here  the  tax  is  imposed  on  the  person 
selling. 

6".  //.  FlopiDood,  for  the  respondent.  The 
form  of  the  billiard  licence  expressly  pro- 
hibits the  sale  of  exciseable  liquor.  Beer  is 
an  exciseable  liquor  in  the  popular  sense  of 
the  term,  in  which  sense  it  is  used  by  the  legis- 
lature. Beer  was  expressly  declared  to  be  so  by 
9  Greo.  4,  c.  61,  s.  37.  The  latest  instance  of 
calling  beer  an  exciseable  liquor  occurs  in 
32  &  33  Vict.  c.  27,  s.  16,  which  imi)oses  a 
penalty  on  a  licensed  person  who  is  convicted 
"  of  keeping  his  house  open  for  the  sale  of  or 
of  selhng  b^r,  cider,  wine,  spirits,  or  any  other 
exciseable  liquor."  By  11  Geo  4  &  1  Wm.  4, 
c.  51,  all  except  the  hereditary  duties  on  beer 
are  repealed,  but  the  hereditary  duties  are 
merely  suspended.  They  therefore  do  exist, 
and  by  Virtue  of  them  beer  is  an  exciseable 
liquor.  The  case  ofMfg,\,  hmcaahirt  (7  E.  &  B. 
839;  26  L.  J.  (M.C.)  171),  is  a  case  in  which 
the  facts  were  very  peculiar :  the  excise  duty 
had  been  expressly  repealed  on  the  liquor 
which  was  alleged  in  the  information  to  be 
exciseable. 

Mellor,  J.  I  am  of  opinion  on  the 
authority  of  lif-g.  v.  lAtuaishirt  (7  K  &  B. 
839;  26  L.  J.  (M.C.)  171),  that  beer  does 
not  fall  within  the  description  of  "excise- 
able  liquor.'*  It  has  been  argued  that 
the  legislature  still  considers  beer  to  be 
an  exciseable  liquor,  as  it  is  said  to  be  so 
treated  in  s.  16  of  32  &  33  Vict.  c.  27,  where 
the  words  used  are, "  beer,  cider,  wine,  spirits, 
or  any  other  exciseable  liquor."  I  think  that 
the  rule  of  construction  is  that  the  words 
other  "  exciseable  liquor  "  applies  to  the  last 
antecedent;  if  the  word  last  in  order  had 
been  beer,  the  effect  of  the  section  might 
have  been  different.  We  cannot  take  this 
section  as  any  guide  in  the  present  case.  I 
think  this  case  must  be  governed  by  the  rule 
laid  down  in  Hcg.  v.  hmcishirtf  (7  E.  &  B.  839 ; 
26  L.  J.  (M.C.)  i7i),  that  in  order  to  be  ex- 
ciseable, a  liquor  must  pay  all  excise  duty. 
This  was  the  decision  of  the  majority  of  the 
Court,  from  which  Erie,  J.,  differed,  but  wo 
are  bound  by  the  decision.  It  was  further 
argued  that,  as  the  hereditary  duties  on  beer 
were  only  suspended  by  11  Geo.  4  &  1  Wm.  4, 
c.  51,  beer  was  still  an  exciseable  liquor ;  but 
as  long  as  the  duties  are  not  payable  they  are 
in  effect  abolished,  and  merely  taking  out 
a  licence  to  sell  beer  does  not  make  it  an 
exciseable  liquor.  I  think,  therefore,  the  con- 
viction must  be  quashed.  .^ 
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JONBS  V.  WmTTAKXB. 


PiQOTT,  B.  (1)  I  quite  agree  in  the  opinion 
of  my  Brother  Mellor.  I  think  Reg.  v.  Jjanca- 
shire  (7  E.  &  B.  839 ;  26  L.  J.  (M.C.)  171)  is 
an  express  authority  tliat  exciseable  liquors 
are  those  only  which  pay  an  excise  duty.  If 
any  mischief  results  from  the  keeper  of  a 


(1 )  Pi^ott,  B.,  was  sitting  in  tho  second  diyision 
of  tliu  Court  of  Qaeen's  Bench,  under  the  Judges 
Jarisdiction  Act,  1870  (33  Vict.  c.  6),  88.  2,  4. 


billiard  room  selling  beer,  the  remed 
the  hands  of  the  justices;   tiiey  nee 
grant  to  the  same  person  a  licence  to 
billiard  room,  and  also  a  licence  to  scdl 

Conviction  qum 

Attorney  for  appellant :  E,  R.  RancU 
Attorneys  for  respondent :  Johnson  6 
theralls. 


June  11,  {  The  Bruton  Turnpike  Trustees,  Appellants;  The  Winoanton  Hic 


1870. 


! 


Board,  Respondents.    [5  Q.  B.  437.] 


Trust  of  Turnpike  Koad — Application  of  Tolls — 
5  &  6  Wm.  4,  c.  50,  s.  94. 

By  a  local  Turnpike  Act  the  tolls  were  to  Ite 
apjtlii'dy  in  the  first  place ,  in  payment  of  the 
costs f  ttc,  of  the  Act ;  in  the  next  place,  in  pay- 
ing and  discharging  all  interest  now  due  and 
oiuing,  and  which  shall  hereafter  become  due^ 
upon  any  mortgage  or  securities  of  the  tolls 
hereby  granted,  and  in  defraying  the  expenses 
of  erecting  toll-houses,  rf-c.,  and  of  widening, 
repairing,  d:c.,  the  ronds ;  and  lastly,  in  re- 
ducing, paying  off,  and  discharging  the  severtd 
sums  of  money  dun  on  any  mortgage  or  securi- 
ties, and  olso  other  debts  now  due  or  hereafter  to 
become  due : — 

Hold,  thdt  the  trustees  were  at  liberty,  under 
their  Act,  to  apjtly  the  tolls  in.  payment  of 
arrears  of  interest  in  priority  to  the  repairs  of 
tlie  ro'td,  and  tliat  the  funds  not  being  sufficient 
for  both,  no  order  could  be  made  upon  them  by 
justices  to  contribute  towards  the  repairs,  under 
5  if  6  Wm,  4,  c.  50,  s.  94. 

Reg.  V.  Hutchinson  (4  E,  &  B.  200 ;  24  L.  J, 
(M,C.)  26)  distinguished. 

Case  stated  by  Justices  of  Somersetshire 
under  20  &  21  Vict.  c.  43. 

An  information  was  preferred  by  the 
surveyor  of  tho  Wincanton  Highway  Board 
against  the  trustees  of  the  Bruton  turnpike 
road,  charging,  that  portions  of  certain  public 
highways  were  out  of  repair,  and  that  such 
highways  were  part  of  the  Bruton  turnpike 
road,  and  that  the  truKtees  were  chargeable 
with  the  repairs  thereof,  and  a  summons  was 
granted  under  5  &  6  Wm.  4,  c.  00.  s.  94. 

Upon  the  hearing  of  the  summons,  the  clerk 
to  the  trustees  objected  to  the  payment  of  the 
costs  of  the  repairs  of  the  roads  in  question, 
upon  the  ground  that  the  justices  had  no 
power  to  make  an  order  upon  the  trustees  for 
payment  of  the  expenses  of  the  repairs  unless 
they  had  funds  for  such  purposes;  and  he 
cited  Reg.  v.  St,  Albans  (22  L.  J.  (M.C.)  142), 
and  Qeorge  v.  Chambers  (11  M.  &  W.  149)  to 
shew  that  the  justices  were  bound  to  inquire 
into  the  state  of  the  funds  of  the  turnpike 


trust.  Evidence  was  then  given  that 
providing  for  the  interest  then  accru 
respect  of  moneys  borrowed  on  the  sec 
of  the  tolls,  and  for  certain  old  arrears 
interest  due  at  the  end  of  previous  yea 
which  had  not  been  paid  when  they  I 
due,  and  also  for  the  current  simple  cc 
debts  then  owing  from  the  trust,  there 
not  he  any  balance  in  the  treasurer's 
to  the  credit  of  the  trust  And  it  f 
appeared  that  the  deficiency  in  the 
funds  was  caused  by  the  trustees  1 
recently  —  indeed  since  the  issuing 
summons — paid  such  old  arrears  of  ii 
to  the  amount  of  127/.  ds.  6c/. 

It  was  stated  on  behalf  of  the  Hij 
Board,  and  found  as  a  fact,  that  the  nn 
condition  of  these  turnpike  roads  hac 
long  known  to  the  trustees  of  the  I 
turnpike  trusts,  who  had  declinM  to 
the  same,  on  the  ground  of  having  no 
at  their  disposal,  and  it  was  contended 
on  the  authority  of  /^.y.v.  liutchinstm  (41 
200;  24  L.  J.  (M.C.)  25),  the  trustees  hi 
any  authority  to  x>ay  arrears  of  inter 
priority  to  the  current  necessary  expen 
the  repairs  of  the  road ;  but  that  an  ad( 
portion  of  tho  money  so  apportioned  by 
to  such  arrears  ought  to  have  been 
applicable  to  the  repairs  of  the  roa 
question. 

By  the  Bruton  Turnpike  Roads  Act,  1  li 
c.  Ixvi.,  after  reciting,  int^r  alia,  8.  3,  th 
trustees  for  executing  the  former  Acts 
in  execution  thereof,  borrowed  consid 
sums  upon  the  credit  of  the  tolls,  which 
not  be  repaid,  nor  the  roads  sufficient 
paired  unless  further  tolls,  powers,  and 
visions  be  granted  and  made ;  by  s.  11 « 
additional  tolls  were  granted,  and  by  & 
is  enacted  "  that  all  moneys  which  shall 
and  be  produced  from  the  foils,  grant 
made  payable  by  this  Act,  and  all  * 
moneys  which  shall  arise  by  virtue  <rf 
Act,  shall  be  applied  in  the  order  or  m 
following :  that  is  to  say,  in  the  first  ph 
payment  of  all  the  costs,  charges,  and  eip 
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hall  have  hoen  incurred  in  applying 
paring,  i>iussiu^,  and  obtaining,  this 
1  otherwise  relative  thereto;  and,  in 
:  place,  in  i^iving  and  discharging  all 
now  dne  and  owing,  and  wliich  shall 
r  become  due  untm  any  mortgage  or 
»  of  the  tolls  or  dntii^s  htrehy  granted 
3  payable,  and  in  defray ing  the  ex- 
of  building  or  erecting  toll-houses, 
»,  and  toll-bars  with  suitable  out- 
;s  thereto,  and  of  removing  or  altering 
le  or  any  of  them,  and  other  con- 
38,  and  of  altering,  raising,  widening, 
ng,  repairing,  and  preserving  the  said 
nd  otherwise  in  executing  the  several 
8  of  this  Act ;  and  lastly,  in  reducing, 
^flf,  and  discharging  the  several  prin- 
ims  of  money  due  on  any  such  mort- 
securities  as  aforesaid,  and  also  all 
obts  and  sums  now  due  and  owing, 
eafter  to  become  due  and  owing,  in 
ice  of  this  Act." 

rltTk  to  the  trastees  contended  that 
B  of  AV</.  V.  iintchiuwn  (4  E.  &  B. 
1;  24  L.  J.  (M.C.)  25,  30),  could  not 
the  decision  in  this  ca^e,  inasmuch  as 
ocal  Act,  which  governed  the  decision 
Court  of  Queen's  Bench  in  lieg,  v. 
you  (4  E.  &  B.  200,  211 ;  24  L.  J. 
2-5,  .30),  the  trustees  were  ordered  to 
le  money  received  from  the  tolls,  &c., 
irst  place  in  payment  of  the  expenses 
Lct,  and  the  remainder,  after  payment 
nccessjiry  expenses  of  erecting  toll- 
in  keeping  clown  the  interest  of  the 
\\  suras  borrowed,  and  then  in  amend- 
king,  altering,  &c.,  the  roads ;  whereas 
aton  Act  expressly  provides  that  the 
should  be  applied  in  paying  and  dis- 
g  all  interest  dne  and  owing  at  the 
i  passing  the  Act,  and  which  should 
tcx  become  due  upon  any  mortgage  or 
ies  of  the  tolls. 

justices  were  of  opinion  that  the  case 
ithin  the  reasoning  of  the  judgment 
V.  JIvtchinson  (4  E.  &  B.  200,  211; 
r.  (M.C.)  25,  30),  and  that  they  were 
hj  such  decision,  and  accordingly  they 
Q  order  on  the  trustees  for  pajTnent  of 
».,  which  had  been  found  to  be  the 
'  repairs. 

luestion  for  the  opinion  of  the  Court 
lether  the  trustees  of  the  Bruton  turn- 
ad  were  bound  to  apply  an  adequate 
of  the  moneys  arising  from  the  tolls 
Decessary  annual  current  expenses  of 
ning  the  road  in  repair,  in  preference 
rtioning  such  moneys  to  the  payment 
18  of  interest  which  had  been  carried 
on  the  previous  years. 

?r,  for  tR^  appellants.  The  appellants 
leoBt,  a  discretion  under  s.  12  of  their 
pay  arrears  of  interest  before  the 
The  justices  acted  under  Rry,  v. 
jo»  (4  K  &  B.  200,  211 ;  24  L.  J. 
25, 90) ;  bat  that  decision  turned  on 


the  expression  "  keeping  down  "  the  interest, 
which  the  Court  held  applied  only  to  the  pay- 
ment of  the  annual  interest ;  but  the  Court 
expressly  said  that  being  mentioned  before 
*'  the  repairs,"  though  in  the  same  paragraph, 
tus  here,  it  was  to  take  precedence  of  repairs ; 
so  far,  therefore,  that  case  is  an  authority  in 
favour  of  the  appellants. 

F,  Baihy,  for  the  respondents.  The  main 
object  of  the  new  local  Act  was  for  repairing 
the  road  ;  and  the  judgment  in  R^fj.  v.  lintchin- 
8on  (4  E.  &  B.  200, 211 ;  24  L.  J.  (RC.)  25, 30) 
is  in  point  for  the  respondents,  that  the  annual 
interest  only  is  to  take  precedence  of  repairs. 
Moreover,  in  y?^7.  v.  i:iouth  Shiehls  (3  E.  &  B. 
at  p.  GOG ;  23  L.  J.  (M.C.)  at  p.  13G),  the 
Court  point  out  that  13  <&  14  Vict.  c.  79,  s.  4, 
overrides  the  local  Act,  and  that  it  is  only  the 
annual  interest  that  is  to  take  precedence. 

[Blackburn,  J.  That  discretion  as  to  pay- 
ing off  the  principal  was  in  favour  of  the 
mortgagees  of  tliu  tolls;  but  the  argument 
for  tile  resix)ndents  tends  to  cut  down  the 
local  Act,  which  the  appellants  say  is  more 
in  favour  of  the  mortgi^gees.] 

IHtidfr,  in  reply.  lieg,  v.  H<ndh  J^hieids 
(3  E.  <fe  B.  at  p.  606 ;  23  L.  J.  (M.C.)  at  p.  136) 
is  really  against  the  respondents,  and  shews 
that  4  &  5  Vict.  c.  59,  as  well  as  13  &  14 
Vict.  c.  79,  s.  4,  has  made  no  alteration  in  the 
order  in  which  the  funds  of  turnpike  trusts 
are  to  be  applied  under  the  various  local 
Acts,  as  is  pointed  out  in  Weardale  Highway 
Board  v.  Buinhridgc  (Law  Rep.  1  Q.  B.  396). 

Blackburn,  J.  I  think  the  justices  were 
wrong  in  the  construction  they  put  uix)n  the 
statute,  though  I  regret  to  have  to  come  to 
that  conclusion,  as  I  think  it  would  have  been 
l>etter  legislation  hjwl  it  Ixjen  in  accordance 
with  the  justices'  view.  This  Turnpike  Act 
recites  that  some  debts  were  owing  and  in- 
terest unpaid,  an* I  that  it  is  necessary  to  give 
further  powers,  and  the  Act  then  authorizes 
the  trustwjs  to  levy  tolls;  and  then  s.  12 
(^nacts  how  and  in  what  order  the  moneys 
raised  shall  l)e  appropriated.  [The  learned 
Judge  road  the  section.!  All  the  payments 
are  lumped  together,  and  this  makes  a  ditti- 
culty  in  saying,  as  the  justices  have,  that  the 
tolls  are  to  ha  applied  in  the  fii-st  instance 
only  in  kee])ing  down  or  paying  the  annual 
interest.  After  paying  the  costs  of  the  Act, 
the  moneys  raised  are  to  l)e  apph'ed  in  the 
next  place  in  pacing  and  discharging  all  inte- 
rest now  due  and  owing,  and  which  shall 
hereafter  Injcome  due  upon  any  mortgage, 
and  in  defraying  the  expenses  of  the  necessary 
buildings,  and  in  improving  and  repairing 
the  roads.  There  are  some  things  which 
could  not  properly  >be  clrarged  on  annual 
income,  but  these  are  classed  together  with 
the  repairs  of  the  roads,  which  would  certainly 
Ih3  properly  an  annual  charge.  Then,  lastly, 
the  funds  are  to  be  applied  to  the  reducing 
and  paying  oflf  the  principal  sums  borrowecl 
and  all  other  debts  and  sums  now  due  and 
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oM'JTijr.  At  one  time  I  tlioii^^ht  arrearK  of 
iiit<;n;Ht  mi^'ht  U^  iridufir.-<l  in  this;  and  it 
^^rtttinIy  would  have  l»W'n  a  better  scheme  in 
rny  ojuiifoii,  ha<l  that  l»cf.'n  ro,  thus  applying 
th';  uiiniml  revenue  to  the  annual  charges; 
hut  it  iH  clf-nr  tlmt  all  interest  in  include^l  in 
tln!  Ker'ond  hnuich,  and  i«  only  pTstjxjned  to 
th^'  (:\\niUM'H  of  the  Act. 

In  />//.  V.  ffitfrhinson  (4  E.  &  B.  at  p.  211; 
21  L.  J.  (M.C.;  at  p.  ii(}\  the  Court  intimate 
fin  opinion  that  the  obligation  to  keep  down 
tlnj  iuti-nrst  tak(;H  proccHlence  of  the  repair  of 
tlm  riKui,  \n',cM\im  it  is  first  mentionwi.  I  can 
ImnJly  jwrxide  to  that  arf^iment,  if,  as  here, 
if  is  nicntioniHl  in  the  same  par^igraph ;  but  it 
is  uiiiM'ci'SKJiry  to  expn«R  any  positive  opinion 
n\yi)U  that;  the  (Jonrt  po  on  to  say  that  the 
I'XpnjHHJon  "  ki'cping  down  the  interest "  only 
jipplirK  to  I  laying;  the  annual  intercut,  and  not 
to  pMyiiiji  off  arrears;  an<l,  therefore,  that  the 
trustees  w«T(i  wron^?.  In  the  present  case  the 
Tiioneys  an?  to  1m»  applied  in  the  second  place 
in  pnyirip  all  interest  now  due  and  hereafter 
to  l>eeo!rio  due,  and  in  n5i)airinK  the  roads, 
whie.h  seems,  at  all  events,  to  give  the  trus- 
tees the  option  or  uncx)ntrolled  discretion  to 
pny  arriMirs  of  interest  Ijcforo  repairs. 


Mkllob.  J-,  concurred. 

Lush,  J.    I  am  of  the  same  opinion.    The 
ja«tices  felt  bonnd  by  the  decision  in  R^,i. 
H*,frhiutum  (4  E  &  B.  at  p.  211;  24  L  J. 
(M.O  at  p.  30),  but  that  tamed  npon  aa 
entirely  different  form  of  words.  In  that  can 
they  had  to  deal  with  old  arrears  of  interesti 
and  the  Act  said  notliin^i:  about  them  nooH.'j 
natim,  but  said  the  tolls  should  be  applied! 
"  keeping  down  "  the  interest,  which  the ' 
held  only  applied  to  the  paying  the  ai 
interest,  and  left  the  arrears  to  bo  paid 
other  debts  out  of  the  surplus.     Here 
statute  deals  with  the  old  arrears  of  int 
by  saying  the  money  shall  be  applied  in  tfaftj 
second  place  in  paying  off  all  interest  nov* 
due,  or  which  shall  hereafter  become  dna;; 
and  it  clearly  meant  that  the  creditors  shoold^ 
be  paid  their  interest  before  any  of  the  manei: 
was  applied  to  the  roads.  \\ 

Judgment  for  t?ke  appeHantf. 

Attorneys  for  appellants :  Dyne  «f  Harveff, 
Attorneys  for  respondents :  Whites,  Benari, 
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I\)i>r     lJeiiu»val  -Irroinovojibllity  by   Rcaiv^n    of 
KeHitliuco— Auimuii  liovertcndi — 9 &  10  Vict. 

O.  (it),  H.  1. 

W,  n.  ?iM.i  thi'  illvyitimatv  son  (honi  in  1847 
at  H,)  of  a  fiuffJf  ntnnan,  irho  married  in  1858, 
iiud  hf  livvd  ivifh  hin  mother  and  her  husband^ 
an  I  w«i(5  maintainrd  hy  them.  They  had  liwd 
for  fnorf  than  a  year  in  the  f>arish  of  L,  on  the 
r»M  of  Anffuat,  1S0>2,  when  11'  //.  »/m5  elected  a 
pupil  at  **  the  ^chtui  for  the  ludiyent  Blind,** 
in  anttthrr  union ^  heint/  then  about  Ji/teen  years 
and  sir  montfis  (*/</.  IVte  trhoo^  wis  a  chari- 
taNe  institution  sitpjH^rted  hy  voluntary  amtri' 
btition^;  the  pupils  uvtr  loiitjed^  and  dothfii, 
itnd  J\d,  as  hyU  as  taught,  out  (jf  the  funds  of 
the  iniititntinn.  The  pupils  were  dixharged 
by  the  committee  when  they  ivert  snjficiently 
instructexi,  or  when  thy  attained  tufenty^one 
yexirs,  or  for  misconduct,  H'.  //.  remaineti  and 
i^mtinuiiJly  trfidt\i  at  the  school  <»  a  pupil  until 
M-  VMh  </ i/m/j7,  lSt»S,  when  he  itMs  discharged, 
f^ing  more  than  tirenttf^^ne  years  M.  During 
his  r*  side  nee  at  the  $cnt\)l  ht  wis  wholly  main^ 
ttinfd^cli4\td,  hvigtd,  and  fed  out  o''  the  fc^e-ol 
funds,  and  neit\-'r  his  mx^her  nor  .vr  .'t(i.<.^.r/f</ 
*\^ntnbi*ted  to  his  sniHh'^'t :  but  he  uYnt  to  tWrn 
at  /..  tirs;/  ti>.^;f-d  irith  them  for  fve  weks  in 
t'\e  sum'ner  «y  t  :i*'.  .fthe  ye.irs  ISIk^,  l{^0»4,  and 


1865,  and  for  six  weeks  in  the  summers  flfl 
18G6  a7id  18G7,  and  during  those  periods  t;  J 
was  maintained  by  his  mother  and  her  husband,'^ 
On  his  discharge  from  the  school  in  July,  1868L    ] 
IK.  //.  returned  to  his  mother  and  her  hufioM 
at  L.,  and  toas  maintained  by  titem  tUl  JtfardI, 
18G0,  when  he  became  chargeable  to  L.    Be  Jmi 
no  other  settlement  than  his  birth  settlement. 

On  ap}»eal  against  an  order  for  the  remotd 
of  W,  IL  to  his  place  of  settlement,  the  quarter 
sessions  drew  the  inference  from  the  above  fadt 
that  there  wis  an  animus  revertendi  in  W.  H,; 
and  they  held  that  he  had  constructively  resided 
with  his  mother  and  her  hu^nd  in  L.  fv 
more  than  a  year,  and  uns  therefore  irrenuH^ 
able  : — 

Held,  that  the  sessions  were  justified  in  dead' 
ing  that  the  /MiM;vr  had  continued  to  reside  wiA 
the  parents  and  u>is  irremoveahle. 

On  appeal  against  an  order  of  justices  for 
the  removal  of  Walter  Hopkinson  from  tbe 
Abing\lon  Union  to  the  Henley  Union,  the 
Quarter  Sessions  quashed  the  order,  subject 
to  a  iviso. 

Walti-r  Hopkinson  was  born  in  tbe  pariA 
of  !i>itherlield  Gn-y,  in  the  appeUants'  anjoo, 
on  the  18th  of  January,  l^i,  the  bastaid 
child  of  one  Jane  Ho|4iin<on,a  single woomb. 
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1 10th  of  November,  1858,  Jane  Hop- 
oarritd  William  liobertn.  8ho  re- 
h  her  husliand  first  at  Henley,  and 
is  at  Reading,  till  the  16th  of  June, 
en  they  removed  to  Littlemore,  in 
indent's  union,  where  they  have  re- 
^r  since. 

uper  lived  with  his  mother  and  her 
and  was  maintained  by  them  without 
the  5th  of  August,  1862,  when  he 
ed  and  admitted  to  be  a  pupil  at  the 
or  the  Indigent  Blind  '*  in  St  George's 
>athwark,  being  then  about  fifteen 
I  six  months  old. 

School  for  the  Indigent  Blind "  is  a 
e  institution  supported  by  voluntary 
ions,  and  is  under  the  management 
mittee.  The  pupils  are  elected  by 
;  of  the  subscribers,  and  are  lodged, 
md  fed,  as  well  as  taught  out  of  the 
the  institution.  The  pupils  are  dis- 
by  the  conunittee  when  they  are 
ly  instructed,  or  when  they  attain 
ne  years  of  age,  and  they  may  also 
ed  for  misconduct. 
!hool  is  maintained  for  educational 
only,  and  by  one  of  the  rules  for  its 
lont  it  is  provided  that  no  applicant 
in  intellect  or  physical  power,  or  not 
lealth,  or  married,  or  unable  to  wash 
without  assistance,  or  subject  to  fits 
la,  hereditary  disease,  or  to  any  dis- 
ich  may  be  prejudicial  to  the  pupils 
bool,  can  become  a  candidate, 
auper  remained  and  continually  re- 
he  school  as  a  pupil  and  subject  to 
ind  discipline  until  the  19th  of  July, 
en  he  was  discharged  by  order  of  the 
»,  being  then  more  than  twenty-one 


;  his  residence  at  the  school  the 
iras  wholly  supported,  maintained, 
lodged,  and  fed  out  of  the  funds 
ind  neither  William  Roberts  nor  his 
D  any  way  contributed  to  his  support 
uch  residence,  but  he  went  to  them 
more,  and  stayed  with  them  for  five 
the  summer  of  each  of  the  years 
i4,  and  1865,  and  for  six  weeks  in 
ner  of  each  of  the  years  1866  and 
I  the  last  of  such  visits  terminated 
tnmn  of  1867.  During  each  of  these 
3  was  supported,  maintained,  lodged, 
or,  and  fed  by  William  Roberts  and 

JT. 

lis  discharge  from  the  school  the 
etumed  to  Littlemore,  being  then 
ity-one  years  of  age,  having  no  other 
return  to,  and  remained  at  Little- 
h.and  was  supported  maintained, 
Ddged,  and  fed  by  William  Bol)ert8 
lother  till  the  month  of  March,  1869, 
became  chargeable  to  the  respon- 
(ion,  never  having  done  any  act  to 
aj  settlement  other  than  his  birth 
it* 
lOOi  of  May,  1869,  the  giuirdians  of 


the  respondents'  union  obtained  the  order  of 
removal. 

Upon  the  hearing  of  the  apiKjal  the  above 
facts  were  admit teil  or  proved;  and  the 
sessions  thereupon  drew  the  inference  that 
there  was  an  animus  revertendi  in  the  ])auper ; 
and  adjudged  that  the  pauper  had,  under  the 
circumstances  constructively  resided  with 
William  Rol)erts  and  his  mother  in  the 
parish  of  Littlemore  for  more  than  one  year 
next  before  the  making  of  the  order  without 
receiving  relief,  and  was  therefore  irremove- 
able  therefrom. 

If  the  Court  should  be  of  opinion  that  the 
above  inference  and  the  judgment  of  the 
sessions  were  justified  and  right  in  law  re- 
spectively, the  order  of  the  sessions  was  to 
be  confirmed;  if  otherwise,  the  order  of 
sessions  was  to  be  quashed,  and  the  order  of 
removal  confirmed. 

f*at€r  appeared  for  the  respondents,  but 

The  Coubt  called  upon 

Ikirinfftott^  and  J.  Bros,  for  the  appellants. 
They  argued  that  when  the  pauper  went  to 
the  school  ho  l)ecame  to  all  intents  and  pur- 
poses resident  there;  and  he,  during  that 
residence,  merely  casually  made  visits  to  his 
mother.  After  his  discharge  from  school,  ho 
again  came  to  reside  in  Littlemore,  but  only 
for  a  short  time  before  he  became  chargeable. 
They  cited  lieg,  v.  Olossov  (Law  Rep.  1  Q.  L. 
227). 

CooKBUBN,  C.  J.  I  think,  on  the  facts,  the 
sessions  were  right  in  saying  there  was  a 
continuance  of  the  residence  ot  the  pauper  in 
Littlemore.  It  does  not  signify  whether  a 
child  is  illegitimate  or  not ;  the  house  of  lus 
mother  and  her  husband  was  his  home,  and 
he  goes  to  the  asylum,  not  with  the  idea  of 
al>andouing  his  home  with  liis  parents,  but 
simply  for  the  purpose  of  being  educated; 
and  at  any  moment,  if  he  had  been  dis- 
charged, or  had  been  minded  to  leave,  he 
would  at  once  liavo  gcme  l>ack  to  them ;  as 
he  did  for  several  weeks  during  each  year 
that  ho  was  a  pupil  in  the  asylum,  and  finally 
on  his  discharge.  This  case  is  clearly  dis- 
tinguishable from  lieg.  v.  h'losso/*  (Law  Rep. 
1  Q.  B.  227),  because,  in  that  case,  during  tlio 
service,  there  was  a  clear  intention  on  the 
part  of  the  girl  of  remaining  and  residing 
m  another  house  than  that  of  the  mother ; 
and  only  an  intention  of  returning  contin- 
gent on  her  being  discharged  from  service. 

Blackburn,  J.  I  am  of  the  same  opinion. 
It  is  clear  that  this  pauixjr  resiilod  an<l  had 
his  home  with  liis  mother  and  lur  husband 
in  Littlemore  up  to  August,  1862.  He  was 
then  removed  to  the  school ;  and  tlie  question 
that  arises  is,  did  that  make  him  cease  to 
have  his  homo  with  his  parents  ?  On  a  ques- 
tion of  residence,  it  is  inunaterial  whether  the 
friends  with  whom  the  cliild  resides  were 
legally  bound  to  maintaiiv  luiu  ot  wot  \  m^ 
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fiixteen  ho  wonld  naturaPy  reside  with  his 
mother  and  lier  husband ;  at  the  age  of  six- 
teen h(;  migh  t  choose  his  own  place  of  residence ; 
and  if  lie  ha<l  chosen  another  place,  he  would, 
of  course,  have  ceased  to  reside  in  Littlemore. 
lie  wa-^  charitably  maintained  at  the  asylum, 
beyond  that  age,  at  the  plep.sure  of  the  com- 
mittee ;  but  he  prolmbly  would  still  continue 
his  residence  with  his  narents ;  and  when  we 
find  a  short  holiday  cluring  each  year  was 
sp£?nt  witli  the  parents,  this  is  very  strong 
evidence  that  his  residence  with-  them  con- 
tinued.   And  when,  on  attaining  twenty-one, 
he  was  discharged  from  the  school,  he  still 
continued  to  reside  with  them.    The  sessions 
had  to  draw  inferences  in  order  to  decide 
whetlier    the  residence    in    Littlemore  was 
broken  or  not  during  the  time  the  paujxjr 
was  in  the  asylum ;   and  they  drew  the  in- 
fi'ren«'e  that  tluTo  was  an  animus  revertendi 
in  tlie  )>auper,  and  adjudged  that  the  pauj)er 
had  constructively  resided  with  his  mother 
and  her  husband.     I  do  not  like  the  phrase 
"constructive  njsidcnce;"  when  a  person  is 
})liysically  absent  from  liis  place  of  residence 
fur  a  time,  if  he  has  an  animus  revertendi, 
his  residence  continues ;  and  the  question  in 
such  case  is  whether  he  continues  to  be  resi- 
dent, or  has  ceased  to  he  resident  by  taking 
up  his  permanent  residence  elsewhere.     In 
The  prosi'ut  case  there  was  am])le  evidence 
from  which  the  scissions  might  find  that  the 
pau])er   liad  not  ceased  to  Ik)   resident  in 
Littlemore.      All    the  mischief   which  the 


statute  intended  to   preycnt  would 
were  we  to  hold  that  the  pauper  had  nal 
become  irremuveable;  he  would  haye  to  a 
back  to  the  place  of  his  birth ;  and  I  fhiK:- 
that  our  decision  comes  within  the  real  s|iift 
of  the  Act. 

MsLLOB,  J.    There  was  abundant  evidenei.: 
that  the  understanding  between  the  motlM; 
and  her  husband  was,  that  their  house  si 
l)e  the  son  8  place  of  residence ;  and  the 
quent  returns  there  during  his  stay  at 
asylum,  and  his  final  return  on  his  disc^ 
are  strong  to  justify  the  inference  the 
drew ;  and  it  is  impossible  to  say  that 
decision  was  wrong. 

LuBH,  J.    I  was  at  first  inclined  to  tike  a 
contrary  view.     The  question  is  whether^ 
when  at  the  asylum,  there  was  an  aDimi 
r(5vertendi  to  the  parents'  housa    It  ai^ 
that    the    child's    place    of    residence 
throughout  regarded  as  the  house  of 
parents,  the  place  to  which  he  could  go 
any  time,  ana  where  he  would  be  reed' 
when   discharged;    and  the  sessions 
therefore,  right  in  the  conclusion  to  wi 
they  came. 

Order  of  scssi'ms  affirmed. 

Attorneys  for  ap|)ellants :  Dale  t^  Shfittm, 
I       Attorneys  for  respondents :  l*uttiwon,  Wi^ 


Jin\r  11, 1870.    TuBB,  Appellant;  Good.  Respondent.    [5  Q.  B.  443.] 


Metropolitan  Building  Act  (18  &  19  Vict  c.  122), 
88.  3,  51— "Owner'— Liability  to  Foes  to 
Surveyor. 

In  1866,  notice  was  given  by  a  builder  to  the 
district  sui'Vi'yor,  of  his  intcution  to  erect  three 
houses,  midtr  s.  38  of  18  .fc  10  Vict.  c.  122  {the 
Mf'.tropoUt'tn  Building  Act).  The  surveyor  in- 
spected the  houMS^  and  the  roofs  loe.rc  covered  in 
on  the  dth  of  July,  1866 ;  and  fm  the  dth  of  August, 
1866,  the  surveyor  bccumn  entitled  to  certain  fej^s 
from  the  "  builder,  oioner,  or  occupier,**  under 
s,  51.  T,  first  became  owner  in  1869;  and  the 
surveyor,  after  dtps  demand,  took  out  a  summons 
against  T.for  the  fees: — 

Held,  thai  "  owner  "  meant  owner  far  the  time 
being  luhen  the  fees  became  due;  and  that  T. 
was,  therefore,  not  liable. 

Case  stated  by  one  of  the  Metropolitan 
Police  Magistrates,  under  20  &  21  Vict.  c.  43. 

In  May,  1866,  notice  was    given  l)y  one 

Savage,  a  builder,  to  the  respondent,  the 

district  surveyor  of  Poplar,  of  his  intention 

to  erect  three  houses  in  Lefovrc  Road,  North 


Bow,  under  s.  38  of  18  &  19  Vict.  c.  122  (Metro- 
politan Building  Act).  The  houses  veM 
duly  inspected  by  the  respondent.  The  rooft 
of  the  buildings  were  covered  in  on  the  94 
of  J  uly,  1866.  On  the  9th  of  August,  1»* 
the  respondent  became  entitled  to  reoeiii 
5/.  bs.  as  the  amount  of  fees  due  to  him  fto> 
the  builder,  owner,  or  occupier  of  the  biiild' 
ings  so  erected  (s.  51  of  the  Metropolitan 
Building  Act).  (1)     The  appellant  was  in* 


(1)  By  18  &  19  Vict.  c.  122,  s.  38,  tiro  dflij 
notice  is  to  be  given  to  the  district  snrreyor  of  , 
the  builder  before  commencing  any  now  boUdiag: 
and  by  8. 39  the  surveyor  is  to  survey  the  propoirf 
building  from  time  to  time. 

8.  51: — **At  the  expiration  of  the  ibIIowiiS 
periods,  that  is  to  say,  of  one  month  after  tbi 
roof  of  any  building  surveyed  by  any  distriet  BBJ 
voyor  unrler  thi:<  Act  has  been  covered  iO}  * 
fourteen  days  after  the  completion  of  any  Mch 
work  as  id  by  this  Act  placed  under  the  mM^ 
vision  of  the  district  surveyor,  of  foortaaa  v^ 
after  any  special  service  in  respect  of  any  ImilM 
has  been  ^terfornKHl,  the  district  surveyor  dttU  ^ 
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er,  owner,  or  occupier  of  the  baild-  | 
366.  He  became  the  owner  prior  ti)  ; 
1869.  A  proper  bill,  specifying  the  ; 
if  Uie  fees  due  to  the  respondeut  was  j 
to  the  appellant  on  the  Ist  of  ' 
1869,  which  the  appellant  refused  | 
hereupon  a  summons  was  issued,  on 
of  February,  1870,  against  him  as 
f  the  buildmgs,  for  non-payment  of 

»  hearing,  the  appellant  contended 
ras  not  such  "  owner  "  as  s.  51  of  the 
itan  Building  Act  contemplated,  he 


0  raceive  the  amoaut  of  fees  duo  to  him 
guilder  employed  in  erocting  eueh  build- 
doing  such  work,  or  in  doing  any  matter 

of  which  any  special  seryice  bus  been 

1  br  the  surveyor,  or  from  the  owner  or 
»f  the  building  so  erected  or  in  respect  of 
^  work  has  been  done  or  service  pcr- 
md  if  any  such  builder,  ownor,  or  occu- 
les  to  pay  the  same,  such  fees  may  be 

in  a  summary  manner  before  a  jubtico 
aoo,  upon  its  being  shewn  to  the  eatis- 
Buch  Justice  tliat  a  proper  bill  specifying 
nt  of  such  fees  was  delivered  to  such 
wner,  or  occupier,  or  sent  to  him  in  a 

letter  addressed  to  his  last  known  resi- 

I,  "  owner  "  shall  apply  to  every  person 
ion  or  receipt  of  the  whole  or  any  part 
its  and  profits  of  any  land  or  tenement, 
occupation  of  such  land  or  tenement 
1  as  tenant  from  year  to  year,  or  for  any 
or  as  a  tenant  at  will. 


not  having  been  owner  in  1866  or  1867.  The 
respondent  urged  that  there  was  no  limit  for 
the  time  of  payment ;  and  it  being  admitted 
that  the  appellant  was  the  owner  before  and 
at  the  time  the  claim  for  fees  was  made  ho 
was  liable  for  those  fees. 

The  magistrate  made  an  order  for  the  pay- 
ment by  the  appellant  to  the  resix)ndent  of 
5/.  5*.  subject  to  the  opinion  of  the  Court  of 
Queen's  Bench  as  to  whether,  on  the  facts, 
the  decision  was  right  in  point  of  law. 

Philbrick,  for  the  appellants.  The  magis- 
trate was  wrong  in  making  an  order  on  the  ap- 
pellant ;  he  was  not  the  *'  owner  "  within  s.  51, 
coupled  with  the  definition  in  s.  3.  "  Owner  " 
clearly  must  mean  owner  at  the  time  when 
the  fees  became  payable. 

W,  B,  ('(xtjter,  for  the  respondent.  The 
fees  are  payable  by  the  builder,  owner,  or 
occupier;  there  can  Ik)  no  occupier  of  any 
unfinished  building :  it  cannot,  therulore,  Ix) 
intended  to  be  confined  to  the  owner  or 
occupier  at  the  time  the  roof  is  put  on. 

Thb  Coubt  (Blackburn,  Mellor,  and  Lush, 
J  J.)  were  clearly  of  opinion  that  "owner" 
meant  owner  at  the  time  the  fees  became 
due,  and  that  the  magistrate's  decision  was 
erroneous. 

Judgment  for  the  appdlant. 

Attorneys  for  appellant:  Ajfphhy,  Wright, 
cfc  Crowtfttr, 
Attorney  for  respondent :  ISainuel  Roberts. 


Jtme  30, 1870.    Thb  Quekn  v.  The  Justices  of  Surrey.    [5  Q.  B.  466.] 


—Certificate  that  Highway  bo  no  longer 
red  by  Parish— 27  &  28  Vict.  c.  101.  a.  21 ; 
»  Wm.  4,  c.  50,  8.  85—  Notices  Condition 
tdent  to  Justices'  Jurisdiction — Cortio- 
where  a  Discretionary  Writ  —  Party 
ieyed. 

were  three  roads,  ettch  in  a  different 
wining  from  three  turnpike  roads,  and 
hy  their  junction  together,  a  figure  lih' 
F.  The  three  limbs  met  nt  I).,  and 
of  the  limbs  met  the  turnpike  roads  at 
d  C,  On  ajfjilictttion  by  the  highway 
ihe  district  two  justices  made  a  separate 
?  Of  to  each  road  (under  27  <f  28  Virt. 
21,  which  incorjforates  5  «€:  G  H  rn.  4, 
84--91),  that  the  road  from  D  to  A, 
oB^andftom  D  to  C,  axis  unnecessary, 
rtificaU»  were  affirmed  on  appeal  by 
'quarter  sessions,  and  it  was  ordered 
rSads  -should  cease  to  be  repaired  by  the 

Mabitant  of  orne  of  the  parishes,  and 


living  in  the  nt'i<fhbourho(Hl  of  the  roads^  ohtained 
a  rule  for  a  cei  li^trtiri  to  bring  up  tho  ovdtrs  and 
certificates  for  the  pur/yose  (f  f/mmhing  them  mi 
the  ground  that  they  were  void  by  reason  of  the 
notices  not  having  been  affixed  at  the  ^Haces 
required  by  law. 

By  6  &  (y  Wm,  4,  c.  50,  s,  85,  after  their  view 
and  before  making  their  certificate,  the  justices 
are  to  direct  the  surveyor  to  affix  a  7iUice  in 
form  No,  19  at  the  place  and  by  the  side  of  efxch 
end  of  the  highivay  from  whf-nce  the  same  is 
proposed  to  be  diverttd  or  stop/ted  up,  <tc.,  and 
sueh  notices  having  been  published,  and  proof 
thereof  given ,  the  justices  shall  procted  to  certify. 

A  notice  had  been  posted  at  A,  B,  C,  respec- 
tively, but  no  notice  at  all  had  btcn  posted 
at  D  ;— 

Held,  that  the  actwd  publication  of  the  pre- 
scribed notices  at  each  end  qf  the  road  to  be 
dealt  with  was  a  condition  precedent  to  the  juris- 
diction of  the  two  justices ;  and  that,  tdthough 
the  roads  formed  one  system,  yet  each  of  the 
roads  having  been  treated  as  a  st'imndc  road^ 
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thil  condition  lnul  not  b-m  /ulfiHnf,  and  Ike 
ordtn  vxrt  tker'fore  void  at  made  taithout 
jtirifUetioii. 

Held,  aJm,  tk'U,  though  tt  crrtioniri  i*  tiot  a 
wn'lBfco-iriif,i/rt  nt  the  apiilie'tnt  hid  hyrtaMn 
of  hit  lucid  iilaatiun  u  picuti'ir  grifouna  i^  hit 
olBii,  'mil  Wat  Hilt  iiiemlg  applying  iti  one  of'  the 
piibtie,   he  mat   mliUed  to  the  vril  ex  iltbito 

Rdlk,  caltini;  on  the  Juslir^B  of  Surrey,  and 
tlic  lllackbcoth  Uigliway  BiHirict  Hoard,  to 
bIuiw  (>iiURO  why  a  writ  uf  (-crtiomri  Khould 
nut  VKiir:  to  Rinova  into  tliia  court  the  orders 
iiiiulo  liy  tlio  jiiKliccs  at  n  (rcnerttl  iiuorter 
RUHKioDHhoIdoiionthcSlst  of  l)ccciiiber, lUGiJ, 
npon  fcinr  BCToml  appenis  Iwtwwn  Edward 
Kufxr  and  the  Kiid  Ixiard  touchinR  the  enrol- 
iiKftit  liy  the  clvrk  of  tliv  jiuiu'i;  of  four  Kuv<.-ral 
pcrtiHi-ati'H  of  twu  justii-es,  aiid  ali-o  tho  said 
fixir  (^crtiflcatcn,  upon  tliu  fi^^iind  that  the 
ci^rtifit.'alu!)  are  void,  an<l  that  tho  Bovoral 
notices  renaired  by  tho  Ktatutcs  were  not 
nliixcd  at  the  iilac(«  roqnircd  by  law.  At  the 
ioBtanco  of  J.  8,  Klliott. 

The  rule  wtia  obtained  on  four  Boveral 
uEBdaTitH  of  J.  S.  Elliott,  who  dcscrilicd  him- 
self as  uf  Pain's  Hill,  Kraniloy,  in  tlic  county 
of  Surrey ;  and  it  appeariKl  from  the  ]>lanR 
annt'iisl  that  Pain's  Hill  was  in  the  imme- 
diate ncighhourliood  of  tito  roaila  to  which 
tho  curtifiiMitcs  related.  I'lio  ccrtificatoa  wito 
made  under  27  ft  2S  Vict.  c.  101,  a.  -21  (1); 


(I)  27  4   2S  Vipt.  c.   101,   B.   21:  — "When 

any  hij^hway  bnircl  conaidi'i  any  highvny  nn- 
nuii'Hiiary  for  pnhlic  uhu,  thuy  may  dircot  Ihu  cliu- 
Irii't  surveyor  In  njiply  tn  tnn  jiiHliiiiii  U>  view  tho 
miDc,  and  UiertuiKHi  ilio  liku  iii-ucttKliiigH  (UaU  lio 
biul  aH  wlicr.-  ii|>iihniliun  in  iimdu  utiiU^r  thit  Ui-ib- 
Wiiy  Act,  1835  [fl  A  G  Win.  4,  c,  SO.  bh.  8-t-iJlJ. 


which  tlio  piiridh  is  lliililo 
lialiility  of  Iho  [liiriHli  fIioII  ro.iitt>  uccnnliiigly ; 
anil  fcir  Itio  jiitriHiiU'  of  inch  iironiiilinua  qikIit  t\Aa 
ennctniint  pUi-Ji  vniintirm  nIuiII  be  ipivlu  Jii  any 
linlicc.  fottifiCiil'',  nr  nti.or  niiitli'T  pri'liiiiiiuiry  )u 
tbe  niakiti|;nfKUrli  order  nn  tliu  imiuri'iit' the  cnao 

By  .'i  &  G  Wm.  '1,  c.  SO,  s.  8-1,  tlie  clinirinaii  of  a 
Tt'Btry  may  din-ct  Ili>-  surviyor  uf  bigliwnyu  lo 
apply  tu  tin)  juiiticoii  to  view  any  lii;;bwHy  tbe 
vt-Ktry  may  dii'm  tipcilii'iit  lo  divert  or  blnp  up. 
H.SS:  .  .  ,  " ir  it  eliiiH  HpiHiir  upou  sucli  viuw  of 
■ticli  tuo  juHticcn  lliat  any  piiblk  liighwiiy  ii  un- 
ncecwnry,  the  aiiil  jiuticca  8)ib1]  diri-ct  tbv  ■urvcyor 
til  ndix  a  uiilin:  in  tbe  fxirn  ur  to  tliu  i-ffuct  of 
Hi-bcdulo  No.  11)  to  tliis  Act  onncxinl,  iu  legible 
cliuracCurs,  at  tlio  place  niid  by  tbe  aide  of  each 
cdJ  ofthecaiil  highway  fm ■"  —  " '- 

.  .  .  "And  tbo  mid -Bcvcral  mitieta  IpaTiiiK  l>i*n 
ID  publislx'd,  and  pmortlicn.nl  liHTing  bt-cn  given    , 
to  tbe  H'ltisrucl'i'ii  of  llic  mid  jiiKtioea,  and  a  jilan 
iutring  been  rVJiccrtd  !'■  them,"  Ac,  "tho  auid   | 


and  eftch  certified  tliat  ft  certun  road  mo- 
tioned  therein  was  unnccesaary,  and  mb 
ordbT  directed  that  the  rood  should  mm  t> 
bo  a  highway  which  tho  pariati  in  whidi  i  '• 
was  situate  nhould  be  liable  to  lepair. 

The  facts  and  tho  objection  of  tbo  want  (( 
notiueanre  sufOoiently  BlAted  inthejadgm^, 
of  tbo  Court. 

May   II.      Itchiumn,   Serjt.,   and    n<»f«J 
shewed  cauBo  on  behalf  of  the  board.    TuH 
certilicntm   and   orders  were    made  n^fl 
21  Ana  Vict.  c.  lUl,  0.  21,  that  certain  n^ 
or  highways  were  unuecesKory,  and  sho^p 
cease  to  bo  ropairablo  by  the  parishes;  h| 
tbe  proceedings  are  govomcd  by  5  &  (i  WilQ 
e.  W,  6.  31— Ul.    The  tlirce  roads  mu  fraM 
three  different  turnpike  roods,  and  join  mi 
anoUier  at  a  place  called  Benbow  ConK.) 
And  the  objection    is,  that  whereas  a  M 
Te<]uires  a  notice  to  be  affixed  at  each  enda 
the  road  to  be  stopped  ap,  Ac,  a  notice  via 
affixed  at  the  end  of  oaob  of  the  roads  'liM 
it  Joins  the  turnpike  road,  but  no  notice  «mh 
affiiL-d  at  the  other  end,  viz.,  Benbow  Conc 
In  the  first  place,  there  lias  been  an  app 
and  this  objection  might  hnve  been  theu  tat 
and  was  not ;  tho  certificates  and  ordcn 
good  on  the  face,  and  the  Court  will  no^i 
a  motion  for  a  certiorari,  notice  objecti 
raiKed  by  affidavit,  where  they  might  h 
been  brought  before  the  sessiona  on  mi 
H'-S.   T.   C..mh-i,ifjfihi,r   (4   Ad.   4   E.  iJ 
Secondly,  if  the  olDJcction  be  good,  tbe  oeri 
cates  and  orders  arc  made  without  jand 
tioii,  and  are  abfiolutcly  void,  and  the  On 
will  not  grant  a  certiorari,  as  it  is  nnnu 
sary:   AVj-  v.  .S7,.^.W  Ity.  Co.  (W  Ad.  4  ^ 
VH).  and  It'i.  t.  UriU'i  -wl  J-:j--ler  Sg.  0 
(II  Ad. ft  E.  21)2,  n.)    And  even  if  theunb 
were  Imd  on  the  face,  it  is  matter  of  dlM 
tion  whether  the  Court  will  grant  a  curtknl 
or  not:  Jta/.  v.  ,1/.i«cA-rf-r «nrf  /,r.v/«  Jts.l\ 
(8  Ad.  ft  K.  413);  nt  all  erents,  wbui  fli 
olgcction  doea  not  go  to  the  mcritB,  and  ■!{■ 
the  granting  t)io  uerliorari   may  jtitja^ 
thir(li>er6onB:  Iln/.y.  Nei,iom.ivh  (tan Si^ 
4  Q.  1).  r^iir,).    But  the  objection  is  MiJIf  I 
untenable i  the  tbreo  roads  aro  practical 
one  rwut,  and  might  have  liecn  so  IrM  I 
and  ciiniprJRcd  in  one  certificate  under  i.it  * 
And  even  treating  tliom  03  throe  roada,  il 
the  notice  that  s.  S5  requires  was  cffoM- 
ally  t-'i^cn,  for  uo  one  could  posa  by  B* 
bow  ti)riior,  whicheTer  way  he  went,wiUiorf 
having  pissed  two  notieea,  one  where  be  1^  i 
one  turnpike  road,  and  one  wliere  he  eotiiin 
one  of  the  other  two  turnpike  roads.   1^ 
present  ap])licant,  in  fact,  Icncw  of  all  W 
was  done ;  tor  be  knew  of,  and  was  pi** 
at,  the  appeal, and  it  was  only  after  tbe  ipp* 


jiistict-B  «hnll  pnicecd  to  certify  under  thdr  Jim* 
tile  Tart  .if  Ibi-ir  liaviiig  viewed  the  >»id  Lifbf4  ^ 
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usaed  that  he  oomeB  forward  and 
is  new  objeotion. 

2.  Oates,  in  support  of  the  rule.  A 
urtiorari  is  not  a  matter  of  discretion, 
le  applicant  has  been  guilty  of  baa 
nisoonduct ;  that  was  tlie  ground  of 
I  Jieg.  Y.  South  HUland  Druiftayt  Com- 
Ad.  &  K  429).  It  is  clear  from  Bex 
'  (2  B.  A  Ad.  150).  that  a  certiorari  is 
right.  If  the  notices  were  not  giyen 
;  to  the  provisions  of  the  statute,  the 
oweyer  reluctant,  must  grant  the 
» if  it  does  not  appear  that  the  order 
le  upon  Tiew,  a  certiorari  will  bo 

Beg,  V.  Jones  (12  Ad.  &  E.  684) ;  or 
lime  the  order  was  made,  the  consent 
ner  of  ibe  land  over  which  the  road 
nade  has  not  in  fact  been  obtained, 
r  is  bad,  and  a  certiorari  must  be 
for  the  purpose  of  quashing  it.  So, 
Bex  V.  Kenymi  (6  B.  <&  C.  640),  a 

objection  was  allowed  to  prevail, 
rtiorari  having  issncd,  the  order  of 
¥as  quashed.  In  all  these  cases  the 
.  was  granted  for  formal  defects,  and 
ion  of  the  Court  did  not  turn  on  the 
The  inference  to  be  drawn  from  these 
3S  is,  that  the  granting  of  a  ccrtio- 
matter  of  right  and  not  a  matter  of 
1. 

)B,  J.  In  Paley  on  Convictions, 
.  412,  it  is  stated  that  "  though  the 

is  demandable  of  right  by  the  pro- 
t  is  discretionary  in  the  Court  either 

or  refuse  it  at  the  prayer  of  the 

t,"  and  authorities  are  cited  for  the 

jn.] 

ithorities  cited  are  not  conclusive; 

.  Justices  of  Salop  (29  L.  J.  (M.C.) 

ind  also  in  Bey,  y.  Vudding  I^orton 

(M.C.)  136),  Crompton,  J.,  says  the 

is  a  discretionary  writ,  but  the 
»f  refusing  the  writ  was  in  one  case 
applicant  by  his  own  conduct  had 
i  mmself  from  obtaining  it,  and  in 
:  that  his  proper  remedy  was  by 

the  quarter  sessions.  The  affixing 
tices  is  a  condition  precedent  to  the 
on  of  the  justices ;  and  as  they  had 
iction  to  act,  the  applicant  is  entitled 
rtiorari 

Car.  ado.  volt, 

K).  The  judgment  of  the  Court 
n,  CJ.,  Blackburn  and  Mel  lor,  JJ.) 
Bred  by 

lUBN,  J.  Tliis  was  a  rule  originally 
shew  cause  why  a  certiorari  should 
)  to  remove  into  this  court  for  the 
of  quashing  thum,  the  orders  of 
made  upon  four  appeals  touching 
ment  of  four  certi&cates  made  by 
oes  of  Surrey,  relating  to  four  high- 
lie  four  psrishes  of  Alfold,  Duusfuld, 
aod  llascomb. 


The  rule  was  refused  as  to  the  Alfold  high- 
way, but  by  inadvertence  it  was  drawn  up  as 
to  all  four.  This  was  admitted  on  the  argu- 
ment, and,  so  far  as  relates  to  the  road  in 
that  parish,  the  rule  must  be  discharged.  But 
as  to  the  other  three  certificates,  the  Court 
took  time  to  consider,  on  a  point  which  it  is 
not  easy  to  make  intelli^ble  without  reference 
to  a  map.  The  roads  m  these  three  parishes 
formed  one  system,  running  from  three  turn- 
pike roads,  and  forming  a  figure  like  that  of 
a  capital  letter  Y.  The  spot  where  the  three 
limbi  of  this  road  met  was  called  Benbow 
Comer.  The  three  ends  where  the  limbs  met 
the  respective  turnpike  roads  may  be  con- 
Teniently  designated  as  A,  B,  and  C. 


A  B 

BcDbDwOoriMr. 

The  two  justices  made  three  separate  certi- 
ficates. The  first  described  the  road  to  which 
it  referred  as  a  road  running  **  from  Benbow 
Corner  "  to  A.  The  second  described  tho  road 
to  which  it  referred  as  running  "  from  Benbow 
Corner  "  to  B.  The  third  described  the  road 
to  which  it  referred  as  running  "  from  Benbow 
Comer  "  to  C. 

Each  certificate,  after  reciting  an  applica- 
tion from  the  highway  lx)ard  requiring  them 
to  view  the  highway  mentioned  in  it,  which 
the  board  considered  unnecessary  for  public 
use,  and  that  they  had  viewed  it  and  were  of 
that  opinion,  and  that  they  had  directed  the 
notices  required  by  the  statute  to  be  given, 
and  that  they  were  satisfied  that  they  had 
betin  given,  certified  that  the  higliw^ay  named 
in  the  certificate  was  unnecessary  for  public 
use. 

A  separate  appeal  was  lodged  against  the 
enrolment  of  each  of  those  three  certificates, 
but  by  agreement  among  tho  parties  the  throe 
appeals  were  consolidated,  and  one  jury  tried 
the  tliree ;  they  found  in  favour  of  the  high- 
way board,  and  the  qimrter  sessions  conse- 
quently enrolled  the  three  certificates,  and 
ordered  that  the  roads  should  cease  to  lie 
highways  which  the  parishes  were  liable  to 
repair. 

These  certificates  were  made  under  s.  21  of 
the  Highway  Act,  1864  (27  &  28  Vict.  c.  101), 
which  directs  that  **  the  like  proceedings  shall 
be  had  as  when  an  am)lication  is  mode  under 
the  Highway  Act,  1835,  to  procure  the  stop- 
ping of  any  highway,"  mutatis  mutandis. 

This  refers  us  to  5  &  6  Wm.  4,  c.  50, 
ss.  ^ — 91.  By  s.  85  it  is  provided,  that  after 
holding  their  view,  the  two  justices  shall 
direct  the  surveyor  "  to  affix  a  noticu  in  the 
forai  and  to  the  effect  in  the  schcdTile  (No.  19; 
to  this  Act  annexed,  in  legible  characters  at 
the  place  and  by  the  side  of  each  end  of  the 
said  highway, 'from  whence  the  same  is  pro- 
posed to  be  turned,  diverted,  or  stopped  up," 
and  in  newspapers  and  on  the  church  doors, 
&c.  **  Atid  such  fwticts  having  been  so  pMislie^l^ 
and  proof  thereof  having  been  given  to  their 
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Satisfaction,  the  justices  shall  proceed  to 
certify." 

Wo  think  it  clear  that  the  actual  publica- 
tion of  the  prescribed  notices  is  made  a  con- 
dition precexlent  to  the  jurisdictioa  of  the 
two  justices,  the  obvious  object  of  the  legisla- 
ture being  to  secure  that  every  one  interested 
in  the  preservation  of  the  highway  should  be 
aware  of  what  was  alwut  to  l)e  done  l>oforc  it 
was  done ;  and  we  also  tliiiik  it  clear  that  the 
legislature  have  prescribed  that  the  notices 
shall  be  placed  at  each  end  of  the  highway, 
so  as  to  secure  to  every  one  who  comes  ujwn 
it  the  opportunity  of  reading  the  notice. 

In  the  present  case  the  highways  which  it 
was  proposed  to  declare  no  longer  repairable 
by  the  parishes  formed  one  system,  consist- 
ing of  three  b'mbs,  joining  the  points  A,  B, 
and  C,  and  meeting  at  a  central  point,  Bcnbow 
Corner.  The  certificates  descritwd  each  limb 
of  this  system  as  a  road  from  Benbow  Comer 
to  A,  B,  and  C  respectively.  All  the  notices 
were  correctly  given,  except  those  re<iuircd  to 
l)e  placed  at  each  end  of  the  road.  As  to 
these,  in  fact,  a  notice  was  placed  at  each  of 
the  three  ends  where  the  road  joined  tlie 
turnpike,  the  points  A,  B,  C ;  but  it  was  ad- 
mitted that  no  notice  was  put  up  at  Benbow 
Comer. 

It  was  argued  that  the  justicx3s  might  have 
treated  the  whole  system  of  highw^ay  from 
the  three  turnpikes  as  one  highway,  and  in- 
cluded it  in  one  certificate ;  but  whether  they 
could  have  done  so  or  not,  they  have  not 
done  so,  and  each  of  tlie  three  orders  must 
be  treated  as  good  or  bad,  just  as  if  it  was  the 
only  one ;  and  ca/.h  relates  to  a  separate  high- 
way, one  end  of  which  was  at  Benbow  Corner, 
and  at  that  end  of  such  highway  no  notice 
was  affixed. 

It  was  then  argued  that  what  really  w:vs 
done  gave  notice  to  the  j^ublic  quite  as  effec- 
tually as  what  the  statute  prescribed,  as  no 
one  could  pass  along  by  lienbow  Corner  with- 
out passing  two  notices,  one  at  each  turnpike 
roacl,  and  so  getting  every  information  which 
he  would  have  got  had  the  notice  been  affixed 
at  Benlx)w  Corner ;  and  that  the  applicant,  in 
fact,  knew  of  all  that  was  done;  and  that 
there  had  been  an  appeal  by  a  party  grieved 
to  the  sessions ;  and  that  it  is  ouly  after  the 
verdict  of  the  jury  was  found  against  the 
appeal  that  he  applies  to  this  Court  for  a 
certiorari.  And  it  was  urgetl  that  the  writ 
of  certiorari  was  not  of  right,  and  that  this 
Court,  in  its  discretion,  would  not  issue  it  to 
give  effect  to  an  objection  certainly  not  affect- 
ing the  merits. 

On  tliis  we  took  time  to  consider,  as  the 
question  to  what  extent  the  Court  is  bound 
to  grant  a  certiorari,  or  may  in  its  discretion 
withhold  it,  is  one  of  great  importance. 

It  is  (luito  clear  that,  except  when  applied 
for  on  behalf  of  the  Crown,  the  certiorari  is 
not  a  writ  of  course.  The  Court  must  be 
satisfied  on  aflfiiavits  thnt  there  is  sufficient 
ground  for  i-4juing  it,  and  it  must  in  every 


I  case  be  a  question  for  the  Court  to 
>  whether,  in  fiEu;t,  sufficient  grounds  c 
But  in  the  present  case  wo  are  satisf 
in  fact  no  notice  was  affixed  at  Benbow 
;  and  that,  therefore,  the  orders  compli 
were  made  without  jurisdiction,  ana  t 
tion  arises  whether  this  Court  ought  t 
the  certiorari. 

In  the  very  analogous  case  of  pre 
a  distinction  is  taken,  thus  expre 
Cockbura,  C.  J.,  in  Ft/rster  v.  For-ter  (^ 
at  p.  199 ;  32  L.  J.  (Q.B.)  at  p.  314): 
tirely  concur  in  the  pro]x>Bition  that,  a 
the  Court  will  listen  to  a  i>erson  t 
stranger,  and  who  interferes  to  point 
some  other  court  has  exceeded  its  juri 
whereby  some  wrong  or  grievance  1 
sustained,  yet  that  is  not  ex  debito 
but  a  matter  upon  which  the  Court  i 
perly  exercise  its  discretion,  as  distil 
from  the  case  of  a  party  aggrieved 
entitled  to  relief  ex  debito  justitijB,  if  1 
from  the  usurpation  of  jurisdiction  bj 
court." 

The  same  distinction  between  an 
tion  by  a  jmrty  aggrieved  and  by 
comes  merely  as  a  stranger  to  inf 
Court,  is  taken  as  to  certiorari  in  . 
Commiso'ontrs  of  *S'<;'/vrs  (8  Mod.  3H] 
one  of  the  judges  said  "  that  a  certi. 
not  a  writ  of  right,  for  if  it  w>ls  it  cou 
1)0  denied  to  grant  it ;  but  it  has  of 
denied  by  this  Court,  who,  ujwn  cousi 
of  the  circumstances  of  cases,  may  d 
grant  it  at  discretion ;  so  that  it  is  nr 
a  writ  of  right.  It  is  true  where  t 
chosen  into  an  office  or  i)lace,  b; 
whereof  he  has  a  temporal  right,  a 
prived  tliereof  by  an  inferior  jurisdic 
proceed  in  a  summary  way,  in  suol 
is  entitled  to  a  certiorari  ex  debito 
Ixjcause  he  has  no  other  remedy,  Ixjiii 
by  the  judgment  of  the  inferior  judic 

Where  the  party  grieveil  has  by  hi? 
precluded  himself  from  taking  an  o 
the  Court  will  not  permit  hiui  to  mj 
in  Jl^f/.  V.  South  llUland  Ontind'jt  C 
(8  A.  &  E.  429). 

In  otlier  cases  where  the  ai)plicati 
the  party  grieved,  so  as  to  answer  t 
purpose  as  a  writ  of  error,  we  thinl 
ought  to  be  treated,  like  a  writ  of 
ex  debito  justitiro ;  but  where  the  ap] 
not  a  party  griev^  (who  substantial 
error  to  redress  his  private  wrong),  b 
forward  as  one  of  the  general  pubh( 
no  particular  interest  in  the  matter,  t 
has  a  discretion,  and  if  it  thinks  that 
would  be  done  to  the  public  by  quas 
order,  it  is  not  bound  to  grant  it  a 
stance  of  such  a  person.  Thus  in 
Ncrhvmttfjh  (Law  Rep.  4  Q.  B.  585 
the  application  was  made  for  a  cert 
bring  up  an  order  on  the  treasure 
county  of  Carnarvon  to  pay  95/.  Is.  3( 
the  amount  of  certain  allowances  to, 
penses  incurred  in  respect  of,  spec 
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lot  till  after  the  treasurer  had 
ley  and  his  accounts  had  been 
)  sessions,  so  that  the  applicants, 
ayers,  could  obtain  no  benefit 
%  the  order,  as  the  money  could 
'eied  back.  Lush  and  Hayes,  J  J., 
n  the  Bail  Court,  thought  they 
d  to  grant  the  certiorari,  though 
s  informal  and  probably  void, 
k  they  were  right;  but,  as  is 
ted  by  my  Brother  Lush,  the 
id  have  been  dififerent,  if  the 
3t  been  acted  upon,  and  the 
knd  the  accounts  allowed. 
lO  case  inconsistent  with  this 
hich  we  think  is  a  sound  one, 
3  we  think  that,  in  exorcising 
I,  we  must  see  whether  the  pro- 
t  is  in  the  condition  of  a  person 
^ing  for  the  certiorari  to  remove 
de  without  jurisdiction  which 
ercsts ;  and  we  think  ho  is. 
Taunton  St,  Mary's  (3  M.  &  S. 
indictment  for  not  repairing  a 
i  been  removed   by  certiorari. 


and  the  question  was  whether  the  prosecutors 
were  parties  grieved,  so  as  to  entitle  them  to 
costs.  Lord  Ellenborough  says,  "  Certainly  a 
person  does  not  answer  to  the  character  of  a 
person  grieved  who  is  only  in  common  with 
the  rest  of  the  subjects  inconvenienced  by  the 
nuisance ;  but  here  it  appears  that  those  per- 
sons have,  by  reason  of  their  local  situation, 
a  peculiar  grievance  of  their  own." 

This  is  exactly  the  position  of  the  present 
applicant.  And  the  continued  existence  of 
these  orders  at  the  quarter  sessions  would 
make  it  difficult  to  get  a  grand  jury  to  find  a 
bill  of  indictment  against  the  parish,  which, 
after  all,  would  bo  an  inconvenient  mode  of 
raising  the  objection  to  the  validity  of  these 
orders. 

The  rule  must  therefore  be  made  absolute 
so  far  as  regards  the  three  roads,  but,  as  the 
rule  must  be  discharged  as  to  the  other, 
without  costs. 

Bute  absolute  accordingly,  without  costs. 

Attorneys  for  prosecution :  /.  <fc  W.  Ponti/ex, 
Attorney  for  defendants :  Smallpicce, 


7, 1870.    Morgan,  Appellant  ;  Hedgbr,  Rbspondknt.    [5  C.  P.  485.] 


—Innkeeper  opening  his  House  on 
•Travellers — Burthen  of  Proof — 
Vict.  c.  49,  s.  1 — Wine  and  Beer 
t,  1869  (32  &  33  Vict  c.  27),  s.  15. 

i/ormation  against  an  tnnkeejjer, 
2  Vtct.  c,  49,  s,  1,  /or  opening  his 
mle  of  bctr  during  the  prohibited 
Liy,  the  burthen  of  proof  that  the 
sw  that  the  jjtrsons  suju^lit.d  with 
travellers,  lies  v.poii  the  informer  ; 
tion  is  not  affected  by  the  Wine 
we  Act,  18C9. 
k^race  (Law  Bep.  4  C,  P,  172) 


yd  by  Justices  under  20  &  21 

r  Sessions  holden  at  Abingdon, 
on  was  preferred  by  P.  Hedger, 
indent  of  Berks  county  const abu- 
3ondent,  against  T.  Morgan,  the 
ider  11  &  12  Vict.  c.  49.  s.  1,  or 
.  c.  118,  as  amended  by  32  <&  83 
a.  13,  15,  16,  charging  that  the 
eing  the  occupier  of  ))remiscs 
.'he  Farriers*  Anns,  and  being 
ell  beer  by  retail  to  bo  dmnk  on 
^mises,  did  open  his  house  on 
22nd  of  August,  for  the  sale  of 
he  hour  of  half-past  12,  or  before 
ion  of  tlje  morning  Divine  service, 
hours  of  10.30  a.m.  and  12  a.m., 


the  same  not  being  for  refreshment  to  any 
traveller  or  lodger. 

The  justices  convicted  the  appellant,  and 
fined  him  10.^.,  and  1/.  1^.  6^.  for  costs. 

It  was  proved  that  there  were  several  men 
drinking  beer  between  the  hours  of  10.30  and 
12  A.M.  on  the  Sunday  in  question  at  the 
Farriers'  Arms;  but  the  names  of  some  of 
the  men  were  unknown  or  not  proved. 

The  appellant  contended  that,  under  Davis 
V.  Scracr  (Law  Rep.  4  C.  P.  172),  the  bur- 
then of  proof  that  the  men  in  question  were 
not  bona  fide  travellers  rested  upon  the  re- 
spondent. 

The  respondent  relied  on  the  Wine  and 
Beer  House  Act  (32  &  33  Vict.  c.  27),  and 
contended  that  it  threw  the  onus  probandi  on 
the  party  charged. 

The  justices  decided  that  there  was  a  prima 
facie  case  of  the  sale  of  beer  made  out  against 
the  appellant,  which  he  had  to  meet. 

The  appellant  thereupon  called  as  witnesses 
some  of  the  men  who  were  present  at  the 
Farriers'  Anus  about  12.  who  swore  they 
partook  only  of  ginger-beer,  or  gave  evidence 
as  to  being  bona  fide  travellers,  and  who  the 
witness  for  the  informer  admitted  to  have 
been  there.  The  appellant,  however,  gave 
no  evidence  at  all  as  to  some  of  the  me  a 
sworn  to  have  been  seen  by  the  informer's 
witness.  The  justices  thereuiwn  held  that 
the  apjKjllant  had  failed  to  clear  himself  of 
tlie  charge. 
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The  question  of  law  was,  whether  the  fact  of 
men  whose  names  were  unknown  to  the  in- 
former's witness  drinking  beer  at  or  about  11 
o'clock  on  the  Sunday  morning  at  the  Farriers' 
Arms,  was  sufficient  evidence  whereon  to  con- 
vict the  appellant,  or  was  the  case  of  Pavis  v. 
."icrace  (Law  Rep.  4  C.  P.  172)  yet  binding, 
notwithstanding  the  Wine  and  Beerhouse  Act, 
1869,  and  was  the  respondent,  therefore,  still 
bound  to  prove  affirmatively  that  the  persons 
in  question  were  not  travellers  ? 

T,  S.  Pritchard,  for  the  appellant  In  Davis 
V.  Scrace  (Law  Hep.  4  C.  P.  172),  the  Court, 
following  the  decision  in  Taylor  v.  IJumphrits 
(17  C.  B.  (N.S.)  539;  34  L.  J.  (M.C.)  1),  held 
that,  notwithstanding  s.  14  of  11  &  12  Vict. 
c.  43  (Jervis's  Act),  the  complainant  was 
bound  to  prove  affirmatively  that  the  persons 
supplied  by  the  defendant  with  refreshment 
were  not  travellers.  The  only  question  here 
is,  whether  the  recent  statute  of  32  <&  33  Vict, 
c.  27.  has  altered  the  law  in  this  resjKJct.  (1) 
The  innkeeper  being  bound  to  furnish  refresh- 
ment to  travellers,  it  would  be  unreasonable 
to  cast  upon  him  the  burthen  of  proving  that 
every  one  he  supplies  is  a  bond  fide  traveller. 
There  is  nothing  in  the  recent  Act  to  alter 
the  law;  and  11  &  12  Vict.  c.  43  is  not 
rei)ealed  either  actually  or  constructively. 

JlartJifjton,  contra.  It  is  plain  that  the 
justices  intended  to  convict  the  appellant 
under  s.  15  of  32  &  33  Vict.  c.  27.  There 
hoing  no  provision  in  that  Act  incorporating 
those  of  the  former  Acts,  they  must  bo  deemed 
to  l)e  repealed.  Assuming  that  not  to  be  so, 
the  appellant  was  clearly  guilty  of  an  offence 
under  11  <&  12  Vict.  c.  49,  s.  1. 

Kbatinq,  J.    The  question  put  to  us  by 


(1)  32  &  33  Viot.  c.  27,  a.  15.  enacts  that.  •*  if 
any  person  suffer  beer  or  cider  to  bo  drunk  in  liis 
house  at  any  time  during  which  the  house  ought 
by  luw  to  be  dosed,  ho  sliall  be  liable,  on  summary 
conviction,  to  a  penalty  not  exceeding  408.  for 
each  offt  nee.*' 

Sect.  16.  that.  **  where  any  person  licensed  under 
any  of  tlio  recited  Acta  to  sell  beer,  cider,  or  wino 
by  rotiiil,  or  any  person  licensed  under  9  Geo.  4, 
c  Gl.  is  convicted  of  keeping  his  house  open  for 
the  sale  of  or  of  selling  beer,  cider,  wine,  spiritn, 
or  any  other  cxciseable  liquor,  or  of  suffering  the 
same  to  be  drunk  in  such  house,  at  any  time 
during  which  such  lionse  ought  by  law  to  bo 
closed,  any  person  other  than  the  servants  or 
inmates  of  such  house)  present  in  such  house  at 
such  time  shall,  unless  lie  accoimt  for  his  presence 
to  the  satisfaction  of  the  justices  having  cogni- 
zance of  the  case,  be  liable  on  summary  conviction 
to  a  penalty  not  exceeding  40<.  for  each  offence.'' 


the  justices  is,  whether  the  stfttote 
Vict.  c.  27  gets  rid  of  the  effect  of  the 
of  this  Court  in  Davis  t.  Scrace  (I 
4  C.  P.  172),  so  as  to  throw  nnoB 
Bpondent  the  burthen  of  pioTing  t^t 
sons  supplied  by  him  wiui  refreshmei 
the  prohibited  hours  <hi  Sunday  v« 
fide  travellers.  It  seems  to  mo  that  tli 
statute  cannot  touch  the  question  in  i 
unless  it  has  the  effect  of  repealing  th 
Act  altogether.  And  it  is  unpossihk 
can  have  that  effect ;  for,  it  does  not 
the  former  Act,  and  there  is  notfaiof 
provisions  which  is  at  all  inoonsiste 
the  former  Act,  so  as  to  repeal  it  by  i 
tion.  J)avis  v.  Scrace  (Law  Rep.  4  C 
therefore,  still  remains  a  binding  n 
on  the  subject 

MoNTAOUB  Smith,  J.    I  am  of  tl 
opinion.    The  information  does  not 
the  appellant  in  the  words  of  32  <& 
c.  27,  8.  15  with  sufi'ering  beer  or 
be  drunk  in  his  bouse  at  a  time  diuii 
the  house  ought  to  have  been  cloei 
that,  being  a  person  licensed  to  sell 
retail  to  be  drunk  on  the  premises,  he 
his  house  during  the  prohibited  h 
Sunday  for  the  sale  of  beer,  the  a 
being  for  refreshment  to  any  travell 
any  lodger  in  the  said  house  in  the  ^ 
11  &  12  Vict.  c.  49,  s.  1,  and  18  & 
c.  118.    The  conviction  was  therefor 
11  &  12  Vict.  c.  49,  8.  1,  and  18  A 
c.  118.    It  seems  to  me  that  there 
any  evidence  to  sustain  that  couvictic 
magistrates  admit  that,  if  the  onus  of 
that  the  persons  found  in  the  house  ^ 
travellers  lay  upon  the  informer,  he 
proved  it.    But  they  thought  that ! 
Vict.  c.  27,  s.  15,  cast  the  burthen  of 
the  afiBrmntive  on  the  defendant.  It  i 
me,  however,  that  that  statute  in  n( 
alters  the  onus  of  proof  or  the  natu 
evidence  necessary  to  justify  a  convi( 

Brett,  J.  It  is  not  necessary  to  d< 
what  8.  15  of  32  &  33  Vict.  c.  27  do 
enough  to  say  what  it  does  not.  I 
docs  not  repeal  cither  11  (&  12  Vict 
18  &  19  Vict.  c.  118 ;  neither  does  it 
burthen  of  proof  under  those  statuta 

Conviction  quatk 

Attorney  for  appellant :  MalUimJoT 
Qjforti. 
Attorney  for  respondent :  Chullt^nd 

don. 

(1)  See  next  case. 


THE  LAW  fiEPOBM.— SESSIONS  CASES,  1870. 


IB  28, 1870.    Copley,  Appell*rt  ;  Bobtoh,  Bmpokdwit.    [5  C.  P.  489.] 


B — InuJcMper  opcaiug  hia  Hoiue  on 
—  Tiarellfin  —  Burthen  <rf  Proof  — 
VioLo.  49^  l—Oorts  of  Appeal. 
n/armraion  against  an  innkeeper, 
12  Vict.  c.  19,  1.  1,  /or  opening  hit 
e  tale  o/'  tcine  and  beer  during  the 
<unontSimday,the  hurthtn  <^  proof 
keeper  lauta  titat  the  persona  nip- 
trr  or  wine  v>ere  not  tTaveUert,  liet 

wiw  went  to  a  re/rethment  room  at 
alion  (trhith  room  tun»  attached  to 

part  Iff  the  defendant'*  hotel")  on 
ning  at  11.10,  iii  of  whom  had  a 

and  the  othtr  turn  a  gkit*  of  iherry 
ig  at  the  counter.  Four  of  the  men 
tt  ill  the  (oiun  within  half  a  milt  of 

the  ether  four  were  ttrangen.  A 
lae  at  11.13.  nr  ttrangerl  and 
retidnnti  lociif  6y  the  train,  and  the 

had  been  to  lex.  hi>  ton  off)  returned 

cf  the  three  reniladt  who  vrent  t-y 
re  Ken  walking  in  the  town  belweeti 
kr.t^ttmaoai^  the  tame  day.  There 
ed  notice  hang  up  in  a  contpicuoui 

rtfrethment  room  intimating  that 
I  wrre  iiipplied  during  the  lime  of 
ice  on  Siiiidat/»  imly  to  traveUeri, 
OM  who  improperly  obtained  them 
ct  Ihemielvci  to  penaUiri:  and  it 
that  the  d'ftndant  had  given  diree- 
lervanti  to  inguire,  before  lupplying 
Mn(,  whether  or  not  theperton  asking 

travtUa: 

tirates  found  that  tliefuur  reiidenta 
ravellerl,"  but  did  not  in  terms  find 
m'liint  knew  it;  and  they  convicted 
u»Uy  .— 

f  quiith'd  the  eonvietum,  on  the 
tbr.  onni  of  proving  knowl-dye  in 
it  rtttrd  on  the  informer ;  and  inti- 

inosmucA  on  tliii  nde  had  been  lo 
lid  down  by  I/k  Court,  thry  iixiutd  in 
1  a  eonnictiort  <rat  quashed  for  waid 
f,  coiisuler  it  right  to  impose  costi, 
ited  by  Juaticee  nnder  20  &  21 

letty  seesiona  held  at  Todmoniec, 
t  riding  of  Yorkshire,  on  tlie  9th 
«r,  1869,  oa  infonnation  preferred 

Burton,  a  seijeant  of  police  (here- 
£d  tbe  icsponilont),  against  John 
xused  vietuit  II  or  (hereinafter  called 
nt),  under  11  &,  12  Vict,  c  49,  s.  1, 
tiftt  the  appellant,  on  tho  2!2nd  of 
JD  lost,  at  Todmordtn,  thon  being 
victualler,  and  the  said  da;  bein^ 
i^wfiillj  did  open  his  house  for 

wine  and  beer  before  half-past  12 
be  afternoon,  to  wit,  at  ten  minutes 
ock  in  tbe  forenoon,  othcnviiiu  titan 
lent  for  tiavellers,  wr«  lieai'd  and 


14>.  costs. 
2.  Upon  the  hearing  of  the  information  it 

was  proved,  and  found  b;  the  joatices,  that 
the  appelluit'e  house,  which  is  called  the 
Queen's  Hotel,  is  situato  in  Todmordeu,  near 
to  the  railway  station  there,  and  has  a  com- 
munication with  such  station  by  means  of  a 
coTorod  gangway,  in  the  aides  of  which  are 
windows  and  vluch  leads  into  a  room  called 
■  "  The  Refreshment  Room." 
I      3.  Thorespondent,accompaniedbyapolice 
I  constable,  visited  this  refreshment  room  atM>ut 
10  minutes  past  11  am.,  and  found  therein 
eight  men,  six  of  the  men  having  each  a  glass 
of  beer  part  drunk,  and  the  other  two  men 
having  a  glass  of  sherry  eEu;h.    They  were  all 
'  standing ;  and  some  were  smoking.    Four  of 
these  men  the  officers  knew  to  be  reeidente 
in  the  town ;  and  the  other  four  men  were 
strangers  to  the  town.  A  female  waiter  usually 
attends  to  that  room,  the  appellant  taking  a 
general  suporiutendunco.     He  was  then  in 
another  part  of  the  house,  but  had  been  in 
the  refreshment  room  shortly  before  the  re- 
spondent and  the  constable  entered  the  room ; 
I  and,  on  two  of  the  four  residents  coming  into 
the  room,  the  appellant,  before  they  were 
I  served  with  any  re^eshment,  inquired  if  they 
were  going  by  the  train,  to  which  they  replied 
in  the  amrmatiTe.     The  officers  asked  the 
I  waiter  for  the  landlord.    'Whilst  the  offlcers 
I  were  there  wailing,  the  eight  men  each  drank 
up  his  ale  or  wine,  and  went  on  to  the  station. 
Tnere  was  a  train  due  at  11.13.    The  officers 
did  not  speak  to  any  of  the  eight  men  nor 
they  to  the  officers.    Two  of  the  four  residents 
I  resided  within  a  quarter  of  a  mile  of  the 
I  hotel,  and  the  other  two  within  half  a  milu. 
The  appellant  has  kept  this  hotel  several 
years.    After  a  short  interview  between  the 
I  officers  and  the  landlord,  in  the  course  of 
which  the  landlord  gxiinted  out  to  the  officers 
a  printed  notice,  hun;;  in  a  conspicuous  part 
of  the  room,  tbe  officers  told  him  the  names 
of  tbe  four  residents.    The  officers  returned 
'  by  the  gniign'ay  to  tbe  station,  and  saw  ono 
of  the  four  residents  go  from  the  platfonn 
'  into  the  ticket-uthce  and  then  return  and 
cross  over  the  rails  on  to  the  platfonn  for 
Yorkshire.     Ho  and  two  other  of  the  four 
residents  and  the  strangers  all  went  by  the 
I   train.     It  was  several  minutes  after  the  train 
WQB  due  and  ought  to  have  started  for  York- 
shire, when  this  resident  went  into  and  re- 
turned from  the  ticket-offire;  but  a  railway 
official  always  rings  a  bell  when  a  train  is 
about  a  milo  distant.     The  train  stops  at 
'  a  station  distant  a  Uttlc  above  two  miles 
from  Todmorden,  and  oftcrwards  alwut  every 
I  two  or  threo  miles  to  Wakefield,  Leeds,  or 
j;radfortl.  _ 
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4.  Wlien  the  train  departed,  one  of  the 
four  residents  left  the  station  and  returned 
towards  his  home  in  Todmorden,  he  havine 
come  to  see  a  son  off  by  tlie  train,  who  resided 
at  a  distance,  and  had  Ikkju  on  a  visit  to  liis 
fatlier ;  and  two  others  of  the  four  were  seen 
by  tlie  officers  walking  in  the  town  of  Tod- 
morden between  2  and  3  o'clock  in  the  after- 
noon of  the  same  day. 

6.  The  officers  then  returned  to  the  hotel 
and  told  the  ap|X}llant  they  had  seen  one  of 
the  four  men  (whose  name  they  mentioned) 
leave  the  station  and  return  into  the  town, 
and  the  other  three  go  off  by  train.  The 
officers  had  seen  some  of  the  four  in  the  town 
shortly  previous  to  seeing  them  walk  along 
the  gangway  into  the  hotel.  Wlien  the  officers 
told  the  names  of  the  four  men  whom  they 
knew,  they  aske<l  the  appellant  if  ho  con- 
sidered them  travellers,  llis  reply  was,  that, 
if  they  either  came  or  went  bv  train,  he  con- 
sidered them  travellers;  and  he  asked  the 
waiter  if  he  had  not  given  her  dirtnitions  not 
to  give  out  refreshments  on  Sunday  during 
the  prohibited  hours  without  first  asking  the 
parties  whether  they  had  come  or  were  going 
by  train.  She  replied  that  ho  had  given  such 
directions  to  her,  but  she  failed  to  ask  the 
(juestion  of  the  two  residents  who  came  in 
after  the  appellant  left  the  room.  The  outer 
doors  to  the  other  parts  of  the  hotel  were  all 
closed.  The  following  is  a  copy  of  the  i)rinted 
notice  before  referred  to : — 

"Notice  to  the  Public. 

"  The  following  clause  is  in  the  new  Wine 
and  Beerhouse  Licensing  Bill,  ami  subjects 
each  person  present  in  a  licensed  house  at 
illegal  hours  to  a  penalty  of  dOs.  '  Where  any 
person  lioxiased  under  any  of  the  said  recited 
Acts  to  sell  Ixjer,  cider,  or  wine  by  retail,  or 
any  i)erson  licensed  under  the  said  Act  of  the 
ytli  year  of  the  reign  of  King  George  the 
Fourth  (9  Geo.  4,  c.  45),  is  convicted  of  keep- 
ing his  house  open  for  the  sale  of,  or  of  selling 
btH;r,  cider,  wine,  spirits,  or  any  other  ex- 
cisable liquor,  or  of  suffering  the  same  to  l)e 
drunk  in  such  house,  at  any  time  during  which 
such  house  ought  by  law  to  Ik3  closed,  any 
jHirson  (other  t  han  the  servants  or  inmates  of 
such  house)  present  in  such  house  at  such 
time  shall,  unless  he  account  for  his  presence 
to  the  satisfaction  of  the  justices  having  cog- 
nizance of  the  ease,  be  liable  on  sunmiary 
conviction  to  a  penalty  not  exceeding  l{)s.  for 
efich  offence.* 

"  Refreshments  are  supplied  in  this  room 
on  Sundays  (during  prohibited  hours)  to 
those  persons  only  who  are  travelling  to  or 
by  train.  All  those  wlio  may  fictitiously 
obtain  them,  will  subject  themselves  to  penal- 
ties imposed  as  alK)ve-mentioned." 

6.  None  of  the  four  residents  had  come  by 
train;  and  none  of  them  were  waiting  for 
friends  to  come  by  that  ti-ain ;  and  the  train 
was  only  a  few  minutes  late. 

7.  The  justices  found  as  a  fact  that  none 


of  these  four  residents  were  "  traycUerB,"  tad 
were  of  opinion  and  adjudged  that  none  d 
them  required  or  needed  refreslixnent,  and  ll, 
none  of  them,  especially  to  the  one  whor^ 
not  go  by  the  train,  but  came  from  his ' 
to  see  his  son  go,  and  then  returned 
was  the  ale  or  sherry  which  they  dnok 
fresliment  to  them  in  th^  proper  int 
tion  of  refreshment  as  applied  to  tmYelienL.;j 

8.  The  attorney  for  the  appjeJlant 
to  the  contrary  of  the  conclnsionB  stat 
the  7th  paragraph,  and  cited  several 
in  support  of  his  argument ;  but  the 
held  that  none  of  those  decisions 
the  present  case,  the  facts   therein 
different  from  those  found  by  thenu  A: 
magistrate,  who  sat  with  them,  thought! 
the  information  ought  to  1>e  dismissed. 

The  questions  of  law  arising  on  theahiij 
statement  for  the  opinion  of  the  Coiurtwen^r 

1.  Whether  the  four  residents  were  all 
lers,  as  intended  by  the  Act  of  Parli« 

2.  Whether  the  ale  and  wine  were 
ment  taken  and  needed  by  them  as  trai 

(jfay,  Q,C.,  for  the  appellant.    In 
a  case  under  this  statute,  it  is  the  duty  of 
justices  to  disclose  all  the  facts  and 
on  which  their  decision  was  founded ;  and 
is  for  the  CJourt  to  say  whether  the 
found  warranted  the  conviction.    The»il 
nothing  here  to  shew  that  the  landlord  of 
Queens  Hotel  did  not  bona  fide  lielien 
the  persons  who  were  supplied  with 
ments  at  the  bar  to  bo  travellers.    It  v 
that  all  except  one  of  them  (who  came  toi 
his  son  off)  went  by  the  train  which  was 
due.    Under  11  &  12  Vict.  c.  i9,  s.  1,  thei 
keeper  commits  no  offence  unless  he  opens) 
house  for  the  sale  of  wine,  beer,  &a,  di 
the  prohibited  hours  on  Sunday,  otiii 
than  for  refreshment  for  travellers.  Toj 
a  conviction,  it  must  be  shewn  that  he 
the  persons  supplied  not  to  be  tra 

Tai/lor   V.    tlunrphrits  (17  C.   B.   (N.S.) 
31  L.  J.  (M.C.)  1);  rmcht  v.  CWwaw 
iiep.  1  C.  P.  321).    Montague  Smith,  J^* 
Ffichf^  V.  Cofmun  (Law  Rep.  1  C.  P.  at  p-Jfl 
says :  "  For  anything  that  appeared  to  M* 
(the  defendant),  these  ix^rsons  may  all  !*• 
arrived  by  the  train ;   or  it  may  be  W 
some  of  them  had  come  from  SevenooksG) 
to  meet  frit  nds  whom  they  expected  toaiB* 
by  the  train.    I  think  they  might  equally^ 
treated  as  travellei*s  in  the  latter  ca6e,>v 
that  it  would  be  very  hard  if,  under  fio^ 
circumstances,  they  could  not  be  suppW 
with  refreshment."    The  justices  here  ae*  ] 
to  have  acted  on  a  mere  suspicion  that  tfc* 
three  townsmen  went  by  the  train  vaeA 
because  they  found  themselves  discoveiA 
intending  to  get  out  at  the  next  station. 

[Keating,  J .  Knowledge  on  the  part  of  tl* 
landlord  is  a  fact  which  ought  to  be  found  fc* 
the  magistrates.] 

(1)  Which  VHX&  about  u  mile  dibtout. 
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I,  contra.  There  was  abtmdant 
sapport  the  conviction.  The 
arly  was  guilty  of  an  infringe- 
tatutory  prohibition.  Three,  at 
the  x)er8ons  who  were  supplied 
irere  shewn  not  to  be  travellers, 
word  its  most  Uberal  intorpre- 
JDS  residing  in  a  village  closely 
station  could  hardly  be  travel- 
refreshment.  In  the  judgment 
n  Tin/fuT  V.  Ilumphrus  (17  C.  B. 
1  L.  J.  (M.C.)  1,  great  reliance  is 
he  local  knowledge  of  the  magis- 
redit  most  be  given  to  them  for 
8  they  drew  from  the  evidence 
them. 
,  in  reply. 

I  am  of  opinion  that  the  con- 
is  case  must  be  quashed.  It  is 
sint  that  full  effect  should  be 
which  are  passed  for  the  pur- 
rving  the  sanctity  of  the  day  of 
irpose,  however,  is  to  be  attained 
i,  and  not  by  drawing  strained 
,  or  by  the  imposition  of  penalties 
mtion  to  do  wrong  is  evinced  on 

0  person  sought  to  be  punished. 
give  anything  more  calculated  to 
linst  the  law  for  closing  public- 
nday,  than  that  penalties  should 
lOTL  innkeepers  who  do  their  best 
e  supply  of  refreshment  during 
d  hours  to  bona  fide  travellers. 

1  liberty  of  travellers  would  bo 
yond  what  is  reasonable  if  they 
3d  from  obtaining  necessary  meat 
ecanse  Divine  service  happens 

on.  The  law  has  made  an 
fevour  of  persons  who  travel 
ay,  whether  on  business  or  for 
lie  innkeei)er  is  bound  to  supply 
refreshment.  If  a  man  makes 
jeing  a  traveller,  for  the  mere 
ndulging  his  desire  for  drink, 
le  law  and  incurs  a  penalty.  (1) 
[  is  restrained  in  another  way. 
lis  house  during  the  prohibited 
circumstances  which  afford  no 
or  excuse  for  his  so  doing, 
)n  may  very  fairly  bo  arrived 
5ns  it  for  the  purpose  of  supply- 
,  to  persons  who  have  no  right 
it.  It  may  be  proper  that  the 
lid  in  such  a  case  be  called  upon 
B  explanation.  In  the  present 
oe  where  the  eight  men  were 
ng  was  in  substance  no  more 
Teshment  room  at  the  railway 
»mmunicated  with  the  railway 
d  was  called  the  Eefresliroent 
a  provided  at  most  stations  for 
esort  to  before  or  after  a  journey. 
hment  room  were  eigiit  i)ersons, 


»  S2  *  83  Vi  t.  c.  27,  s.  16. 


I  four  of  whom  were  inhabitants  of  the  neigh- 
bouring town.  Seven  of  them  afterwards 
travellSi  by  the  train,  which  was  jnst  due ; 
and  the  eighth  had  gone  to  the  station  for  the 
purpose  of  seeing  his  son  off.  Prim4  facie, 
therefore,  the  place  was  opened  for  the  pur- 
pose of  supplying  drink  to  persons  who  were 
travellers.  There  was  nothing  in  the  character 
or  appearance  of  the  i)er8ons  there  to  call 
upon  the  landlord  to  assume  that  any  of  them 
were  not  travellers.  As  to  the  three  residents, 
it  seems  to  me  to  be  rather  straining  the  facts 
to  assume  that  they  went  off  by  the  train  for 
the  mere  purpose  of  disarming  suspicion.  I 
see  no  reason  for  coming  to  the  conclusion 
that  any  of  the  seven  were  acting  improperly. 
Wliat  is  there  to  shew  that  the  landlord,  who 
opened  his  house  for  a  strictly  legitimate  pur- 
pose, was  aware  that  there  were  persons  there 
obtaining  refreshment  who  had  no  right  to 
be  there?  If  he  had  been  guilty  of  negli- 
gence in  al>staining  from  making  any  attempt 
to  limit  the  supply  to  travellers,  that  might 
be  evidence  that  he  opened  his  house  for  the 
supply  of  bquor  generally,  and  not  merely  as 
refreshment  for  travellers.  But  nothing  is 
shewn  here  to  convict  him  of  any  intention  to 
violate  the  law.  By  the  notice  stuck  up  in  the 
refreshment  room,  and  by  the  directions  given 
to  his  servants,  he  does  all  he  can  to  prohibit 
drinking  by  any  persons  except  travellers. 
There  is  an  entire  absence  of  any  conduct  on 
liis  part,  active  or  passive,  which  could  furnish 
eviacnce  of  an  intention  to  break  the  law. 
That  being  so  as  to  the  first  question,  viz. 
whether  the  four  residents  were  travellers 
within  the  meaning  of  the  Act  of  Parliament, 
the  next  question  is  whether  the  ale  and  wine 
were  refreshments  taken  and  needed  by  them 
as  travellers.  I  see  nothing  in  the  amount  of 
refreshment  supplied  to  shew  that  it  was  ex- 
travagant or  excessive:  and  wo  do  not  sit 
here  to  administer  a  sumptuary  law.  I  see 
no  evidence  upon  which  the  magistrates  could 
properly  come  to  the  conclusion  that  the  ap- 
pellant on  the  occasion  in  question  opened 
his  house  for  any  other  than  a  lawful  purpose. 

Keating,  J.  I  am  entirely  of  the  same 
opinion.  If  the  facts  would  have  warranted 
the  magistrates  in  finding,  and  they  had 
foand,  a  want  of  bona  fides  on  the  part  of  the 
appellant,  that  would  have  l)een  strong  evi- 
dence that  he  opened  his  house  for  a  purpose 
not  sanctioned  by  the  law.  But  there  is  no 
such  evidence,  and  no  such  finding.  He  had 
put  up  a  notice  to  intimate  that  refreshments 
were  supplied  within  certain  hours  on  Sunday 
only  to  travellers;  and  it  is  found  that  he 
had  given  directions  to  liis  servant  to  the 
same  effect,  and  that  his  direction  had  been 
complied  with  in  all  but  two  instances.  That 
omission,  however,  is  not  sufficient  to  shew  a 
want  of  bona  fides  on  the  part  of  the  landlord ; 
and  there  was  nothing  in  the  circumstances 
of  the  case  to  challenge  the  attention  of^^ie 
landlord,  nothing  to  shew  that  he 
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violated  the  law.  The  question  is  not  whether 
the  persons  who  obtained  the  refreshment,  or 
any  of  them,  were  conscious  of  violating  the 
law,  but  whether  the  appellant  wilfully  vio- 
lated it.  The  facts  should  be  clearly  shewn, 
to  bring  the  case  within  a  penal  Act. 

Montagus  Smith,  J.  I  am  of  the  same 
opinion.  There  is  not  enough  either  in  the 
evidence  or  the  finding  of  the  magistrates  to 
support  t}ic  conviction.  It  does  not  appear 
that  tlie  appellant  opened  his  house  otherwise 
than  for  tlie  refreshment  of  travellers.  The 
magistrates  find  as  a  fact  that  the  four  resi- 
dents in  Todmorden  were  not  travellers ;  but 
they  do  not  find  that  the  appellant  knew  it. 
The  whole  facts  are  consistent  with  his  entire 
innocence.    The  conviction  must  be  quashed. 

Gray  asked  for  the  costs  of  the  appeal, 
which  by  s.  6  of  the  statute  (20  &  21  Vict, 
c.  43)  are  in  the  discretion  of  the  Court 

WiLLES,  J.  Hitherto,  influenced  by  the 
notion  that  we  are  dealing  with  public  officers 
who  are  acting  in  the  performance  of  a  public 
duty,  wo  Jiave  abstained  from  allowing  the 
appellant  costs  on  quashing  a  conviction  under 
11  &  12  Vict.  c.  49  and  the  other  Acts  relating 


to  this  subject  In  the  present  esse  i 
spondent  is  a  Serjeant  of  police.  The  in 
tion  was  laid  by  him  under  the  diiee) 
Ms  superiors,  and  was  sustained  by  am 
of  the  justices.  However,  it  is  impoa 
fail  to  perceive  that  the  principles  lai^ 
by  this  Court  in  several  cases  have  uc 
comprehended  by  the  magistrates,  oi 
failed  to  be  acted  upon  by  them.  It  lo 
the  future  be  understood  that  the  bun 
proof  lies  upon  the  informer,  and  that 
viction  ought  not  to  take  place  unl< 
magistrates  are  satisfied  that  the  inn! 
when  supplying  refreshment  within  t1 
hibited  hours,  is  cognizant  of  the  fai 
the  parties  asking  for  it  are  not  tra 
In  future  cases  where  this  rule  is  disr^ 
the  Court  will  be  advised  whether  tl 
viction  ought  not  to  be  quashed  wit) 
On  the  present  occasion,  however,  we 
costs. 

Conviction  qucuhe* 

Attorneys  for  appellant :  liickards  d: 
Attorneys  for  respondent:   Shaw 
mtllen,/or  EastuMH/dn,  Todmorden, 


(1)  Seo  Morgan  v.  Hedgett  ante,  p.  2 


June  30, 1870.    Stanley,  Appellant  ;  31obtlook,  Respondent.    [5  C.  P.  497. 


Turnpike  Act  (3  Geo.  4,  c.  126)  s.  41— Liability 
for  avoiding  Toll — Leaving  Carriage  on  a 
Highway. 

By  the  General  Turnpike  Act  (3  Geo,  4, 
c.  126),  «.  41,  i^  is  provided  that  if  any  person 
shall  leave  upon  a  turnpike  road  any  harsCy 
cattle,  beast,  or  carriage  whatsoever,  by  reason 
whereof  the  payment  of  any  tolls  or  duties  sJtaU 
be  avoided  or  lessened,  he  shall  forfeit  any  sum 
not  exceeding  bl, 

A.  was  driven  by  his  coachman  from  his 
house  along  a  turnpike  road  up  to  but  not 
through  a  turnpike  gate,  A.  then  got  out  and 
walked  through  the  gate  to  a  railway  station 
beyond  it,  and  went  away  by  a  train,  and  his 
coachman  drove  the  carriage  back  to  his  house : — 

Held,  that  A,  had  not  left  his  carriage  upon 
the  road  within  the  meaning  of  the  Act,  and  had 
not  thertfore  incurred  the  penalty  i7nposed. 

Case  stated  by  Justices  under  20  &  21  Vict, 
c.  43. 

The  respondent  laid  a  complaint  or  in- 
formation before  justices  for  the  county  of 
Cambridge  against  the  appellant  for  having 
left  upon  the  turnpike  road  from  Eoyston,  in 
the  county  of  Hertford,  to  Wandesford  Bridge, 
in  the  county  of  Huntingdon,  a  certain  car- 


riage or  waggonette  drawn  by  two 
by  reason  whereof  the  payment  of  tolli 
Old  North  Road  gate  was  evaded,  coni 
the  statute  3  Geo.  4,  c.  126,  a,  41.  (1 


(1)  3  Geo.  4,  0. 126,  s.  41 :— "  If  any  pen 
witli  any  horse,  cattle,  beast,  or  carriage  f 
pass  from  any  tompike  road  thmngh  or  < 
land  or  ground  near  or  adjoining  then 
being  a  public  highway,  and  such  person  n 
the  owner  or  occupier,  or  servant,  or  on 
fanjily  of  the  owner  or  occupier  of  such 
ground),  with  intent  to  evade  the  paymer 
tolls  granted  by  any  Act  of  Parliament :  o 
owner  or  occupier  of  any  such  land  or  grou 
knowingly  or  willingly  peraoLit  or  suffer  anj 
(except  as  afore<uiid)  with  any  horse,  cattli 
or  carriage  whatsoever  to  go  or  pass  thr 
over  such  land  or  ground  with  intent  t 
any  such  tolls;  or  if  any  person  shall 
receive  from  any  person  other  than  the  o 
of  the  tolls,  or  forge,  counterfeit,  or  a1 
note  or  ticket  directed  to  be  given  wit] 
to  evade  tlie  payment  of  the  tolls,  or  a 
thereof;  or  if  any  person  shall  frau< 
or  forcibly  pass  tlirough  any  such  to 
with  any  horse,  cattle,  beast,  or  cam 
shall  leave  upon  the  said  road  any  bone 
beast,  or  carriage  whatsoever  by  reason 
the  payment  of  any  tolls  or  duties  shall  be 
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oonTicted  tho  appellant  of  the 
itated  a  case,  of  which  the  follow- 
betaDce. 

he  bearing  of  the  complaint,  it 
that  there  was  a  tnrnpike  gate, 
the  parish  of  Longstowu,  in  the 
ambridge,  on  the  road  leading 
•n,  in  the  county  of  Hertford,  to 
Bridge,  in  the  county  of  Hunt- 
that  the  respondent  was  the 
ppointed  to  collect  the  tolls  at 

lis  payable  on  the  road  are  col- 
and  by  virtue  of  3  Qeo.  4,  o.  Ixviii. 

xirther  proved  that  the  turnpike 
oated  about  100  yards  from  the 
toad  railway  station,  on  the  Bed- 
nbridge  Railway,  and  the  appel- 
i  the  '25th  of  September,  1869, 
'  his  friends  driven  by  his  coach- 
aggonette,  drawn  by  a  pair  of 
:  the  road  to  within  about  140 
turnpike  gate,  and  the  appellant 
Is  then  got  out  of  the  waggonette, 
through  the  turnpike  gate,  to 
station,  carrying  with  them  some 
s  of  luggage,  but  the  heavy  por- 
ir  luggage  had  been  previously 
I  the  gate  in  a  cart,  the  person 
f   which  had  paid    the  proper 

ggonette  was  in  charge  of  the 
>achman,  and  was  by  him  driven 
appellant's  house.     The  wag- 
on the  day  in  question  been 
,rds  of  a  quarter  of  mile  in  one 
ng  the  turnpike  road  between 
.'s  lodge  gate  and  the  toll-gate. 
was  paid  by  the  appellant,  nor 
om  the  appellant,  in  respect  of 
bte,  because  it  was  known  to  the 
iiat  the  appellant  wished  to  raise 
now  raised. 

lellant  left  by  the  train,  and  did 
lat  day. 

ese  (aciB,  tho  justices  were  of 
there  was  nothing  in  the  pro- 
local  Act  (3  Geo.  4,  c.  Ixviii.)  to 
appellant  from  the  payment  of 


r  shall  take  oSj  or  cause  to  be  taken 
or  other  beaitt  or  cattle  from  any 
before  or  after  having  passed  through 
nr  having  passed  through  any  toll- 
erwards  add  or  pat  any  horso  or 
any  such  carriage,  and  draw  there- 
part  of  any  turnpike  road,  so  as  to 
lumber  of  horses  or  othur  buosts 
iud  carriage  after  tiie  sumo  shnll 
drough  any  toll-gate,  whereby  the 
or  any  of  the  tolhs  shall  or  may  bo 
any  person  shall  do  any  other  act 
der  to  or  with  intent  to  evade  the 
or  any  of  the  tolls,  and  whereby  the 
ivaded.  every  sooh  person  shall  for 
moe  forfeit  and  piy  any  snm  not 


the  toll  That  tho  local  Act  was  passed 
prior  to,  and  is  itself  amended  ancf  con- 
trolled by  the  general  Act  (3  Geo.  4,  c.  126), 
which  is  intituled  "An  Act  to  amend  tlie 
general  laws  now  in  being  for  regulating 
Turnpike  Roads  in  that  part  of  Great  Britain 
called  England."  That  the  api)ollant  was 
not  within  the  exemption  allowed  by  s.  32  of 
the  general  Act,  and  therefore  the  api>ellant 
was,  under  the  circumstances  above  stated, 
liable,  under  s.  41,  to  pay  toll  for  the  said 
waggonette. 

11.  The  question  of  law  arising  on  the 
above  statement  of  facts  is  whether  or  not, 
under  s.  41  of  3  Geo.  4,  c.  126,  the  appellant 
was  rightly  convicted  of  leaving  the  said 
waggonette  on  the  said  road,  whereby  the 
payment  of  toll  at  the  said  gate  was  evaded. 

12.  If  the  Court  should  answer  the  said 
question  in  the  afi&rmative,  then  the  convic- 
tion is  to  stand  with  costs ;  but  if  the  Court 
should  answer  the  question  in  the  negative, 
the  complaint  and  information  is  to  be  dis- 
missed. 

Graham,  for  the  appellant  The  only  ques- 
tion is  whether  tho  appellant's  act  comes 
within  the  words  of  the  part  of  section  41 
mentioned  in  the  information.  The  offence 
there  mentioned  does  not  turn  upon  the  intent, 
but  the  appellant  must  have  left  a  carriage 
on  the  road,  and  thereby  evaded  payment  of 
toll.  The  carriage  here  was  not  left  on  the 
road,  for  the  words  of  the  section  cannot  mean 
only  getting  out  of  the  carriage  and  letting  it 
proceed.  The  carriage  must  at  any  rate  be 
left  standing  still  on  the  road.  It  may  bo 
that  if  the  appellant  had  left  the  carriage 
standing  in  the  road  while  he  went  through 
the  turnpike  to  the  station  and  came  back, 
he  would  have  been  liable;  but  it  is  very 
doubtful  whether  ho  would  then.  Tho  dif- 
ference between  avoiding  toll  and  avoiding 
becoming  liable  to  it,  is  pointed  out  in  y fitch 
V.  Trustees  of  Kxet-r  (8  E.  &  B.  986 ;  27  L.  J. 
(M.C.)  116),  and  it  is  very  doubtful  whether 
a  person  can  be  said  to  avoid  payment  of  toll 
unless  he  has  done  something  which  ought  to 
render  him  liable  to  toll.  The  Acts  only 
impose  a  toll  on  persons  passing  through  a 
turnpike  gate,  and  it  would  seem  that  unless 
a  person  has  in  some  way  got  his  carriage  and 
horses,  or  some  of  them,  from  one  side  of  the 
gate  to  the  other,  he  cannot  be  said  to  have 
avoided  the  toll.  The  cases  contemplated  by 
the  Act  would  seem  rather  to  be  where  a 
waggon  and  four  horses  come  to  a  gate  and 
the  waggoner  takes  out  three  horses  and 
leaves  them  on  the  road  and  goes  through  to 
his  destination  on  the  other  side  with  one 
horse  only,  and  then  re-attaches  the  other 
horses  again  as  he  returns;  or  where  he 
loaves  the  waggon  on  the  road  and  takes  the 
I'orses  through  the  gate  to  a  stable  l>eyond. 
The  succeeding  clause  refers  apparently  to 
cases  where  horses  in  a  waggon  pay  higher 
toll  than  those  not  in  harness,  and 
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therefore  three  of  the  four  horses  might  be 
taken  out  and  taken  through  the  gate  out  of 
harness  and  re -attached  the  other  side,  the 
whole  of  the  carriage  and  horses  thus  pass- 
ing  the  gate  but  jwiying  less  toll.  Whatever, 
however,  be  the  true  meaning  of  the  Act,  it 
is  sufficient  that  in  the  2)nisont  ease  there 
was  no  leaving  of  a  carriage  on  the  road. 

Nitylor,  for  the  respondent.  The  question 
intended  to  be  raised  by  the  respondent  is 
whether  the  appellant,  having  driven  more 
■than  100  yards  along  tlie  road,  was  not  liable 
for  toll  whether  he  passed  through  a  gate  or  not, 
If  he  had  not  got  out  at  all  but  simply  turned 
round  and  driven  back,  he  would  have  been 
equally  liable.  The  Act  refers  only  to  tolls 
at  gates,  Injcause  it  is  only  necessary  to  give 
authority  to  block  the  road.  Ho  referred  to 
r/iipstm  V.  J/nrvitt  (1  C.  M.  &  R,  473). 

(rrtiham,  in  reply.  There  is  no  authority 
for  saying  that  toll  can  Ik3  collected  except 
for  passing  through  a  gate,  and  if  there  was, 
it  would  be  conclusive  lor  the  appellant,  as 
ho  then  would  not  have  evaded  the  toll  by 
acting  as  ho  did. 

WiLLBS,  J.  We  must  look  at  the  informa- 
tion laid  against  the  api>ellant,  and  sec  if  the 
offence  alleged  in  it  has  l»een  committed;  the 
informati(m  alleges  that  the  defendant  did 
leave  ujwn  the  turnpike  road  from  Iloyston 
in  the  county  of  Hertford,  to  Wau.lcsford 
Bridge,  in  the  county  of  Huntingdon,  a  certain 
carnage  or  wa^^onotte  drawn  by  two  Imrses, 
l>y  reason  whereof  the  payment  of  tolls  at  the 
Old  North  Road  gate  was  evaded.  The  fact 
is  that  the  ap[)L'llant  wanted  to  go  to  a  rail- 
way station  Ixit ween  which  and  liis  house  the 
turnpike  gate  lay;  he  drove  m:»re  than  100 
yards  along  the  ri)ad,  but  wlion  he  came  near 
the  gate  he  chose  to  get  out  and  to  walk  on  to 
the  station.  He  left  his  carriage  upon  the 
road  in  the  sense  of  quitting  it,  but  not  in  the 
active  transitive  sense  of  leaving  it  standing 
on  the  road.  In  popular  language,  if  he  had 
been  asked,  Where  did  you  leave  your  car- 
riage ?  he  would  have  said,  I  did  not  leave  it  on 
the  road,  I  sent  it  home.  The  question,  there- 
fore, is  whether  the  statute  means  leaving  a  car- 
riage in  the  sense  of  quitting  it,  or  in  the  sense 
of  leaving  it  waiting  on  the  road :  the  latter  is 
the  true  construction.  There  are  many  cases 
to  which  the  section  might  apply  even  without 
saying  that  a  person  who  tincls  himself  in  a 
mind  to  leave  his  carriage  standing  on  the 
road  and  to  walk  on  through  a  turnpike  gate 
is  bound  to  pay  the  toll  on  passing  through 
it,  though  there  are  no  words  in  the  Act  dis- 
tinctly imposing  it.  The  cases  which  might 
be  conceived  would  be  of  a  person  driving  up 
to  a  gate  with  a  carriage  having  peculiar 
wheels  or  several  horses,  and  either  leaving  the 
carriage  and  taking  on  the  horses,  or  leaving 
some  of  the  horses  and  taking  on  the  carriage, 
or  that  having  business  so  near  the  other 


side  of  the  gate  that  it  really  made  no  difief- 
ence  whether  he  took  the  carriage  or  hoisi 
tlirough  or  not,  he  left  them  waiting  on  Ik 
road,  simply  to  avoid  the  toll.  Howerar, 
without  going  further,  it  seems  to  me  W 
the  point  on  which  the  respondent  in  til 
present  case  fails,  is,  thattbere  was  no  leiTny 
of  a  carriage  on  the  road  within  the  meioiif ; 
of  the  Act. 

KsATiNG,  J.     I  am  of  the  same 
it  is  not  necessary  to  decide  some  of  the 
which  have  been  raised,  because  we  hafvi 
to  decide  whether  the  &cts  bring  the  appell 
strictly  within  the  words  of  the  8ecti«)n. 
I  agree  with  the  construction  that  has 
already  put  upon  them ;  viz.,  that  when! 
statiite  says  "  shall  leave  upon  the  roid 
carriage,"  it  certainly  does  not  m 
import  quitting  it,  but  more  naturally 
leaving  the  carriage  waiting  there  wliila 
passes  through  the  gate,  but  here  it  apf 
that  the  appellant  drove  up  near  to  the i 
and  got  out,  and  that  the  carriage  was  aoil 
on  the  road,  but  driven  back  to  lus  hoosa 

MoNTAGUB  Smith,  J.    I  am  of  the 
opinioM.  The  offence  must  bo  within  the 
of  the  statute :  **  shall  leave  upon  the  said 
any  horse,  cattle,  Ixiast,  or  carriage  wh 
by  reason  whereof  the  payment  of  anytoflj 
duties  shall  be  avoided  or  lessened." 
the  offence  consists  of  two  things :  first, 
leaving  a  carriage  on  the  road ;  and, 
the  effect  of  that  leaving,  viz.,  the  aT( 
the  toll.    Here  the  overt  act  is  not  estal 
for  when  a  man  gets  out  of  his  carriage 
does  not  remain  stationary  on  the  road,itii 
a  leaving  it  upon  the  road  within  the 
of  the  Act ;   therefore,  it  is  imnecessii; 
consider  what  was  the  effect  of  the  ap^ 
conduct  in  this  case.     What  would 
within  the  words  of  the  Act,  it  is  not  m 
to  determine ;  but  one  can  quite  und 
it  might  be  contended  that  if  a  perGon 
his  carriage  standing  outside  of  a  town 
went  into  the  town  and  did  his  business, 
came  out  again  and  drove  the  carriage 
it  would  lu)  within  the  Act,  but  we  need 
determine  that;  nor  need  we  detenuina 
l)oint    raiswi    by  the  respondent,  that 
pt^rson  driving  100  yards  along  the  roii 
liable  to  pay  toll  whether  he  passes  thioop* 
gate  or  not ;   that  does  not  seem  to  1*  • 
under  the  special  Act  referred  to  in  this** 
and  if  it  had  been  so,  the  proceetling^ 
would  not  have  been  for  avoiding  payii"*' 
toll,  but  for  not  paying  it 

J  augment  for  the  appeOa^ 

Attorneys  for  appellant :  J,  &  C.  Ccktr 
Fustrr,  ('amhridijf.  . 

Attorneys  for  respondent:  F,  A  T,  S»^* 
Sana,  for  A/or  flock,  Cue  ton. 
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\  21, 1870.    Booking,  Appellant;  Jonbs,  Bespondsnt.    [6  0.  P.  29.] 


riiiges — Rate  of  Charge  —  Flag  — 
:  under  32  &33  Vict.  c.  115— Order 
jj  of  State. 

lolUnn  i*uhlic  Carriage  Act,  1869, 
home  Bccreiary  to  Itcense  hackney- 
iifcA  manner  and  in  tuchform  and 
ik  conditions  as  he  may  by  order 
\d  aho  to  make  regulations  for 
ir  things)  fixing  the  rales  of  fares 
ing  the  due  publication  thtreqf. 
mce  of  the  power  thus  conferred 
r  home  secretary  made  an  order  pr^ 
*m  tf  licence,  which  was  to  contain 
he  charged  for  the  hire  of  each 
mile  and  per  hour.  The  order 
tired  that  the  applieaiion  for  a 
I  specify  the  sums  which  the  appli- 
So  have  inserted  in  the  licence  as 
nhich  the  carriage  should  ply  for 
\  carriage  should  be  inspected  prior 
»  being  issued;  and  that,  before 
ire,  the  proprietor  should  affiac  to 
\e  carriage  a  meted  flag  with  the 
irged  in  accordance  with  his  licence, 
'e  imposed  by  the  Act  for  breach  of 

mmons  against  t?ie  proprietor  of  a 
iage  for  non^-comptiance  with  the 
xt  of  the  affixing  a  flag  with  the 
gistrate  refused  to  convict  the  dc" 
he  ground  that  the  order  was  not  a 
pliance  with  the  Act ;  inasmuch  as 
of  stiUe  had  no  power  to  authorise 
number  of  scales  tf  charge  for 
(ages,  but  only  one  scale  binding 
rs  and  aU  proprietors. 
^Brett,  J.,  doubting^)  reversed  his 


led  by  a  Metropolitan  T)olioe- 
inder  20  &  21  Vict.  c.  43. 
lant,  an  inspector  of  police,  sum- 
respondent  for  suffering  a  hack- 
I  to  ply  for  hire  without  having 
nd  affixed  to  the  top  thereof  a 
wiih  the  fores  of  such  carriage 
reon.  The  appellant  contended 
18  a  breach  of  clause  20  of  the 
by  the  home  secretary  on  the  Ist 
,  1870,  in  pursuance  of  the  Metro- 
>lio  Carriage  Act,  1869,  32  &  33 
,  which  order  was  to  be  deemed 
sase.  The  material  provisions  of 
are  as  follows : — 
aej-carriage  b'cences  to  be  granted 
ud  Act  shall  be  in  the  form  con- 
hedule  A.  to  this  order."  At  the 
brm  there  given  are  these  words, 
certify  witn  regard  to  the  said 
it  the  number  of  persons  which  it 

0  oany  is inside,  and out- 

onben  respectively  given  in  the 


certificate  of  the  inspector  of  public  carriages], 
and  that  the  rates  to  be  charged  are  as 

follows,  namely,  rate  per  mile ;  rate  per 

hour ." 

''3.  Hackney-carriage  licences  shall  be 
granted  by  the  commissioner  of  police  of  the 
metropolis,"  &c.  ^ 

'*  4.  The  application  for  a  hackney-carriage 
licence  shall  specify,  among  other  particulars, 
the  sums  which  the  applicant  desures  to  have 
inserted  in  the  licence  as  the  rates  at  which 
the  hackney-carriage  to  which  the  licence  if 
granted  will  relate  shall  ply  for  hire  by  dis- 
tance and  by  time  respectively,"  &c. 

"  6.  Before  the  licence  is  issued,  the  public 
carriage  shall  be  brought  to  the  police-station 
of  the  district,  and  examined  by  the  inspector 
of  public  carriages.  The  said  inspector,  if  he 
shall  find  the  same  to  be  fit  for  public  use, 
shall  cause  a  metal  plate,  bearing  tiie  number 
which  is  to  distinguish  such  public  carriage, 
to  be  fixed  thereto  in  his  presence,  and  shall 
sign  a  certificate  stating  that  such  public 
carriage  has  been  examin^  by  him  and  found 
fit  for  public  use,  and  specifying  the  number 
of  persons  which  the  said  public  carriage 
should  be  licensed  to  carry,  and  the  number 
of  the  plate  which  has  been  affixed  thereto," 
&c. 

*'20.  Before  a  licensed  hackney-carriage 
may  ply  for  hire  in  pursuance  of  a  licence, — 
(1)  The  proprietor  shall  cause  to  be  painted 
at  the  back  of  the  hackney-carriage,  on  the 
outside,  the  number  of  persons  which  the 
hackney-carriage  is  licensed  to  carry :  (2)  The 
proprietor  shall  furnish  and  affix  to  the  top 
of  the  hackney-carriage,  in  a  socket  or  by  a 
hinge,  as  may  be  directed  by  the  commis- 
sioner of  police  of  the  metropolis,  a  metal  flag, 
and  on  such  metal  flag  he  shall  cause  to  be 
distinctly  paint^  in  black  letters  upon  a 
white  ground,  or  in  white  letters  upon  a  black 
ground,  the  rate  per  mile  and  the  rate  per 
hour  to  be  charged  in  accordance  with  nis 
licence.  If  the  proprietor  suffers  his  hack- 
ney-carriage to  ply  for  hire  before  he  has 
fulfilled  l^th  these  provisions,  he  shall  be 
deemed  to  have  committed  a  breach  of  this 
order." 

'*  26.  The  proprietor  of  a  hackney-carriage 
shall  provide  for  the  driver,  and  the  driver 
shall  deliver  to  the  hirer  on  entering  the 
same,  a  ticket  of  the  following  form  :"--{con- 
taining  on  one  side  the  number  and  the  name 
and  address  of  the  proprietor,  and  on  the 
other  the  rates  of  charge  for  time  and  dis- 
tance, for  luggage,  &c.,  which  are  to  cor- 
respond with  the  rates  mentioned  in  the 
licence.]  "  If  the  driver  neglect  or  refose  to 
deliver  such  ticket  in  manner  aforesaid,  he 
shaU  be  deemed  to  have  committed  a  breach 
of  this  order." 
*'  28.  If  at  any  time  the  rates  exhibited 
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the  flag  of  a  hacknoy-carriago  plying  for  hire 
be  at  variance  with  the  rates  specified  in  the 
licence,  the  proprietor  shall  be  deemed  to 
have  committed  a  breach  of  this  order." 

''  44.  A  penalty  not  exceeding  40s,  is  here- 
by annexed  for  any  act  or  default  which  is  a 
breach  of  this  order,  save  only  in  those  cases 
where  a  higher  penalty  may  lawfully  be  en- 
forced for  the  same  act  or  de&ult  as  an  offence 
under  the  provisions  of  any  other  Act  of 
parliament  now  in  force." 
'  The  magistrate  dismissed  the  summons; 
and  in  stating  a  case  for  the  opinion  of  the 
Court  under  20  &  21  Vict.  c.  43,  after  re- 
ferring to  s.  9  of  32  &  33  Vict.  o.  115,  which 
impowers  the  secretary  of  state  from  time  to 
time  to  make  regulations  for  the  purpose, 
amongst  others,  of  fixing  the  stands  of  hack- 
ney-carriages, the  distances  to  which  they 
may  be  compelled  to  take  passengers,  and 
the  rates  or  mres  as  well  for  time  as  distance, 
delivered  his  opinion  as  follows : — 

"  It  appears  to  me  that,  bearing  in  mind 
all  existing  Acts  uix)n  this  subject,  the  legis- 
lature intended  the  secretary  of  state  to  be 
the  arbiter  between  the  pub&c  and  the  pro- 
prietors of  hackney-carnages  for  tJiese  pur- 
poses, and  that  it  is  his  duty  to  determine 
where  the  stand  shall  be,  what  the  compul- 
sory distance  shall  be,  and  what  is  the  fair 
scale  of  charges  to  be  paid  by  the  hirer.  He 
has  done  so  with  respect  to  the  stands  and 
the  compulsory  distance :  but,  with  respect 
to  fares,  he  has  allowed  each  proprietor  to 
propose  for  himself  a  scale  of  charges  subject 
to  confirmation  by  the  secretary  of  state, 
thereby  creating  an  indefinite  number  of  faros* 
and  ignoring  altogether  the  interests  and 
rights  of  the  hirer;  for,  I  consider  that  the 
hirer  is  entitled  to  know  and  to  pay  only 
what  the  secretary  considers  to  be  a  proper 
remuneration  to  the  proprietor,  and  it  is 
evident  that  what  is  proper  for  one  proprietor 
is  proper  for  aU. 

*'  Now,  if  the  secretary  of  state  can  autho- 
rize an  indefinite  number  of  fares  with  tiie 
consent  of  the  proprietors,  there  is  nothing 
in  the  Act  to  prevent  his  doing  the  same 
without  their  consent,  and  nothing  to  prevent 
his  making  similar  regulations  as  to  stands 
and  distances ;  so  that  he  might  arbitrarily 
assign  to  different  proprietors  the  use  of  cer- 
tain stands  only,  and  compel  them  to  carry 
passengers  different  distances  and  for  different 
fares, — a  construction  of  the  Act  which  seems 
to  involve  its  own  condemnation. 

'*  It  was  certainly  not  intended  to  give  the 
secretary  of  state  an  unlimited  discretion,  be- 
cause the  9th  section  fixes  a  minimum  scale 
of  fares  and  a  maximum  compulsory  distance ; 
but  these  enactments  would  little  avail  the 
proprietors  if  they  are  to  be  subject  to  such 
capricious  regulations  as  those  lust  specified. 
It  might  reasonably  be  expected  that  such  a 
power  as  that  contended  for,  being  at  variance 
with  all  previous  le^slation  which  is  now 
exexoiaed,  is  so  vexations  to  the  hirer,  and 


which  might  be  made  so  oppre 
proprietor,  would  be  enacted  in  ea 
and  guarded  against  abuse  by  i 
strictions. 

"  The  Act  clearly  points  to  fixe 
it  is  difficult  to  see  in  what  sen 
can  be  called  fixed  so  far  as  the 
concerned,  for,  not  only  may  thej 
for  each  vehicle,  but  the  proprieti 
fourteen  days'  notice,  may  oont 
them.  To  this  may  be  added  th 
ties  for  cheating  the  public  are  ] 
tiplied ;  since  the  driver,  by  hav; 
set  of  cards  and  flag  with  highe] 
those  contained  in  the  licence  for 
may  with  impimity  defraud  tl 
using  them  on  all  occasions  wh« 
are  in  reauest.  I  use  the  word 
punity '  aavisedly,  because  the  d 
punishment  of  the  fraud  would  c 
time  and  trouble  as  to  make  the  r< 
than  the  imposition." 

The  opinion  of  the  Court  wa 
whether  under  the  Act  the  secre 
has  power  to  authorize  an  indefii 
of  scales  of  charge  for  hackney-c 
stead  of  one  scale  binding  upon  a 
all  proprietors. 

Archibald  (Sir  B.  P.  CoJlu-r,  A.  0 
for  the  appellant.  The  order  oft 
of  state  referred  to  in  the  case 
compliance  with  the  statute,  and 
dent  ought  to  have  been  convictc 
tention  of  the  statute,  as  stated  i 
and  9  (1),  was,  that  the  faros  « 
carriages  should  be  fixed  with  ref( 
quality  and  amount  of  the  acc^ 
afforded  to  the  public;  and  th 
well  carried  out  by  the  4th  and  J 
of  the  secretary  of  state's  order, 
is  to  be  granted  on  such  condit 
secretary  may  prescribe :  and  h} 
tion  of  the  order,  combined  witl 
of  the  licence,  the  amount  of  the 


(1)  Sect.  6  of  32  &  33  Vict  c.  115, 
•*  One  of  Her  Majesty's  principal 
state  may  from  time  to  time  license  * 
within  the  limits  of  this  Act  hackn* 
carriages,  to  be  distinguished  in  su< 
he  may  by  order  prescribe.  Any  lice 
of  a  hackney  or  stage-carriage  nndc 
may  be  granted  at  such  price,  on  sue 
be  m  such  form,  &o.,  as  the  secretary 
by  order  prescribe,"  &c. 

Sect  9.  **  The  secretary  of  state  n 
to  time  by  order  make  regulations  fi 
other  things)  **  fixing  the  rates  or  far 
time  as  distance,  to  be  paid  fur  hacki 
and  for  securing  the  due  pubHcatiou 
provided  that  it  shall  not  be  made  a 
the  driver  of  any  hackney-carriage'to 
gers  at  a  less  fore  than  the  fare  pa 
time  of  the  passing  of  this  Act.  . 
to  the  following  restrictions  (2) : 
carriage  shall  be  compelled  to  take  a 
a  greater  distanoe  for  any  one  dri 
miles." 
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eitamed.     Id  cerium  est  quod 

li  potest. 

maent  did  not  appear. 

I.J.  I  am  of  opinion  that  the  order 
ATj  of  state  referred  to  in  this  case 
for  as  its  validity  is  raised  before 
Kscasion,  and  that  the  magistrate 
lave  conyicted  the  respondent. 
ler  statutes  the  fares  were  fixed 
nt  (1)  Under  32  &  33  Vict.  c. 
»  are  to  bo  fixed  by  the  secretary 
be  statute  does  not  say  that  there 
uniform  scale  of  fores.  Sect.  9 
the  secretary  of  state  may  from 
i  by  order  make  regulations  for 
kher  things)  fixing  the  rates  of 
>r  securing  the  due  publication 
L  The  mode  he  has  adopted  is 
ns  desirous  of  obtaining  licences 
I  in  their  application  the  sums 
desire  to  have  inserted  in  the 
e  rates  at  which  the  carriage  is 
ire,  by  distance  and  by  time  re- 
The  carriage  is  to  be  brought  to 
tation  and  examined  by  the  in- 
ubiic  carriages.  If  approved  of 
■^nce  may  be  granted  on  produc- 
rtificate.  The  form  of  the  licence 
chedule  A.,  referred  to  in  the  2nd 
)  order.  Each  licence  has  a  dis- 
number*  and  the  rates  to  be 
mile  and  per  hour  are  therein 
)  magistrate  supposes  that,  imless 
y  of  state  by  the  order  himself 
cmnt  of  charge,  there  may  be  an 
imber  of  fares  authorized,  to  the 
enience  of  the  public.  But  the 
\f  of  police  will  take  care  to  have 
rmity  in  the  arrangement  It 
inpoRsible  for  the  secretary  of 
no  uniform  rate  of  charge  in  one 
i  there  was  one  uniform  style  of 
he  very  object  of  the  legislature 
ea  more  convenient  and  more 
ription  of  public  conveyances.  I 
lat  any  hardship  or  inconvenience 
ipon  the  public  by  the  way  in 
object  has  oecn  carried  out.  The 
r  and  inspector  must  receive 
ot  exercising  their  functions  in 
or  capricious  manner :  and  the 
68  abundant  means  to  secure  to 
%  knowledge  of  the  fares  which 
lay.  Further,  by  the  26th  clause 
the  driver  is  to  deliver  a  card  or 
will  inform  the  passenger  of  the 
ized  by  the  licence  to  be  charged. 
,  the  object  of  the  l^slature  be 
vt  shall  know  with  certainty  what 
Que  is,  it  seems  to  me  that  this 

See  16  ft  17  Vict  cc.  33, 127. 


order  sufficiently  carries  out  that  object.  I 
do  not  agree  with  the  magistrate  in  thinking 
that  any  facility  is  given  to  the  driver,  by 
providing  himself  with  two  sets  of  cards  and 
flags,  to  cheat  the  public :  on  the  contrary,  I 
think  that  sort  of  fraud  is  sufficiently  guarded 
against  by  this  order.  Upon  the  whole,  it 
seems  to  me  that  the  order  is  fully  warranted 
by  the  statute  and  that  a  conviction  ought 
to  have  taken  place. 

WiLLSS,  J.  I  am  of  the  same  opinion. 
The  objection  to  this  order  seems  to  he  that 
the  secretary  of  state  has  not  fixed  the  fores 
so  as  to  be  a  compliance  with  the  statute.  It 
might  possibly  have  been  more  convenient  to 
divide  the  licensed  hackney-carriages  into 
classes,  and  to  have  allowed  a  fixed  rate,  say 
of  Is.  6rf.,  1«.,  and  6'/.  per  mile  respectively. 
Instead  of  doing  so,  the  order  provides  that, 
when  a  licence  is  applied  for,  the  carriage 
shall  be  inspected  by  the  proper  officer,  that 
the  application  for  the  licence  shall  specify 
the  suDQs  which  the  applicant  desires  to  have 
inserted  in  the  licence  as  the  rates  at  which 
the  carriage  shall  ply  for  hire,  by  distance 
and  by  time  respectively,  and  that  the  licence 
when  granted  shall  state  that  charge.  If  the 
secretary  of  state  and  those  acting  under  him 
were  very  capricious  persons,  one  might  con- 
ceive the  possibility  of  difficulties  arising 
such  as  the  magistrate  suggests.  But  that 
is  one  of  the  remote  contingencies  which  Acts 
of  parliament  do  not  contemplate;  and  we 
are  not  to  assume  that  public  officers  will  do 
anything  uiyust  or  tyrannical.  The  course 
which  the  secretary  of  state  has  by  this  order 
adopted  seems  to  me  to  determine  sufficiently 
the  scale  of  fares  and  the  mode  of  making 
that  scale  in  each  case  known  to  the  public. 
The  result  will  be  that  carriages  will  be  pro- 
vided at  the  accustomed  fares,  or  a  better 
class  of  conveyances  for  a  higher  charge.  The 
inspector  will  take  care  that  the  order  is  pro- 
perly carried  out  in  this  respect.  I  cannot 
agree  with  the  magistrate,  however  well 
reasoned  his  observations  may  be. 

Bbbtt,  J.  I  must  confess  I  have  felt  some 
difficulty  in  this  case.  I  do  not  think  either 
the  Act  of  parliament,  the  order  of  the 
secretary  of  state,  or  the  case  submitted  to 
us,  at  all  satisfactory.  Mr.  Archibald  says 
that  the  order  is  a  proper  compliance  with 
sections  6  and  9  of  the  Act.  The  mixing  up 
the  two  provisions,  and  making  the  order 
partly  unaer  one  and  partly  under  the  other, 
does  not,  however,  seem  to  me  to  be  a  very 
convenient  way  of  dealing  with  the  matter, 
or  at  all  fair  to  the  public. 

Decutiun  reverned. 

Attorneys  for  appellant :  Raven  <k  Bradley. 
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N<nf,  ^,  1870.    Gabetty,  Appbllaht;  Potts,  Rxspohdknt.    [6  Q.  B.  86.] 


Beerhouse — Certificate  for  Benewal  of  Licenoe — 
Qualificatioii  of  Hoiue~8  &  4  YioL  c.  61,  s.  1, 
82  &  88  Vict.  o.  27,  88.  8.  9. 

J7y  3  <£;  4  Vict,  c  61,  8.1,  it  is  enacted  that 
no  licence  to  mil  beer  by  retail  shad  be  granted 
to  any  person  who  shaU  not  be  the  real  residerd 
oocupierqfa  dwelling-house  .  .  .  nor  shaU  such 
licence  be  granted  in  respect  of  any  dwtUing^ 
house  which  shall  not,  with  the  premises  occupied 
therewith,  be  rated  in  one  sum  to  the  rate /or  the 
relief  <f  the  poor  on  a  rent  or  annutU  value  of 
15/. 

By  32  Jt^  Vict.  c.  21,  ss.  8,  9,  the  justices 
are  not  to  refuse  a  certificate  except  on  certain 
grounds^  one  of  which  is  that  the  house  or  shop 
wherein  beer  is  to  be  sold  is  not  duly  qualified. 
The  appellant  occupied  a  house  and  shop,  which 
were  together  rated  in  the  sum  of  15/. ;  the  house 
and  shop  were  attached  to  and  communicated 
with  each  other,  and  the  shop  was  used  for  the 
sale  qfgntceries  and  beer : — 

Heidi  theU  the  shop  vxis  part  of  the  premises 
occupied  with  the  house  within  the  meaning  </ 
s.  1,  of  S  <k  4:  Vict,  c.  61,  atid  that  in  ascertfii/i- 
ing  the  ratetible  nUe  of  the  house  the  value  of 
the  shop  might  be  taken  into  account, 

Casb  stated  by  Justices  of  Blackburo,  imdeT 
20  &  21  Vict.  c.  43. 

At  an  acUourned  annual  b'censlng  meeting* 
holden  for  the  borough  of  Blackburn,  on  the 
19th  of  September,  1869,  an  application  under 
the  Wine  and  Beerhouse  Act,  1869  (32  <&  83 
Vict  c.  27),  was  made  to  the  justices,  by  the 
appellant,  for  a  certificate  for  the  renewal  of 
a  licence  to  sell  by  retail  ale,  beer,  and  porter 
in  his  house  and  premises,  situate  at  Friday 
Street  in  the  borough,  occupied  by  the  appel- 
lant, theretofore  used  and  kept  by  him  as  a 
retail  beerhouse.  By  3  &  4  Vict  c.  61,  s.  1, 
reciting  11  Gkxx  4  &  1  Wm.  4,  c.  64,  and  4  &  5 
Wm.  4,  c.  85,  it  is  enacted  that  no  licence  to 
sell  beer  by  retail  under  the  recited  Acts  or 
this  Act,  shall  be  granted  to  any  Derson  who 
shall  not  bo  the  real  resident  holder  and  oc- 
cupier of  the  dwelling-house  in  which  he 
shall  apply  to  be  licensed,  nor  shall  any  such 
licence  be  granted  in  respect  of  any  dwelling- 
house  which  shall  not,  with  the  premises  oc- 
cupied therewith,  be  rated  in  one  sum  to  the 
rate  for  the  relief  of  the  poor  of  the  township 
or  place  in  which  such  house  and  premises 
are  situate,  on  a  rent  or  annual  yalue  of  15/. 
per  annum  at  the  least,  if  situate  in  the  cities  of 
Ix)ndon,  &c.,  or  any  town  corporate,  &c.,  the 
population  of  which  shall  exceed  10,000,  <&c. 

jBy  the  Wine  and  Beerhouse  Act,  32  &  33 
Vict.  0.  27,  s.  19,  it  is  enacted  that  where,  on 
the  1st  of  May,  1869,  a  licence  under  any  of 
the  recited  Acts  is  in  force  in  respect  to  any 
house  or  shop  for  the  sale  of  beer,  &o.,  to  be 
consumed  on  the  premises,  &c.,  it  shall  not 
be  lawful  for  the  justices  to  refuse  an  appli- 


cation for  a  certificate  for  the  sale  of  bei 
to  be  consumed  on  the  prenuses,  in  res; 
any  such  house  or  shop,  except  on  one  o 
of  the  grounds  upon  which  an  applicat 
a  certificate  under  this  Act,  in  respei 
licence  for  the  sale  of  beer,  dc.,  not  to  1 
Bum^  on  the  pronises,  may  be  refn 
accordance  with  this  Act,  and  by  8e< 
the  Act,  the  grounds  are,  amongst  othei 
the  applicant  or  the  house,  in  respect  of 
he  applies,  is  not  duly  qualified  as  bj 
required. 

Upon  the  hearing  of  the  application 
proved  on  the  part  of  the  appellant,  anc 
as  a  fact,  that  all  notices  of  his  intei 
apply  for  a  certificate  had  been  duly 
as  required  by  the  Wine  and  Beerhou 
1869.  That  &e  appellant  occupied  a 
and  shop  in  Friday  Street,  in  the  Ix 
which  were  together  assessed  to  the  r 
the  poor  of  the  township  of  Blackbun] 
sum  of  15/.,  and  that  the  appellant  w: 
qualified  as  by  law  required.  That  th< 
and  shop  were  attached  to  and  comma: 
with  each  other,  and  that  the  shop  w 
for  the  sale  of  groceries  and  beer. 

It  was  objected  that  that  portion 
house  and  premises  occupied  for  the 
beer  was  not  duly  qualified,  inasro 
without  the  shop  it  would  not  be  rat 
sufficient  sum  to  entitle  the  appella 
licence. 

It  was  contended  on  behalf  of  thear 
that  as  the  house  and  shop  were  bol 
and  occupied  for  the  sale  of  be^r,  ai 
assessed  together,  and  conmiunicate 
each  other,  they  came  within  the  met 
the  words  **  house  and  premises  o 
therewith  "  as  mentioned  in  3  &  4  Vic 
and  within  the  meaning  of  the  words 
or  shop  "  as  mentioned  in  ss.  8  and  19 
H3  Vict.  c.  27,  and  were  therefore  dul 
fied  as  by  law  required. 

The  justices  decided  that  the  appell 
not  entitled  to  such  certificate  by  rt 
his  occupying  part  of  such  house  a 
miscs  as  a  shop. 

The  question  for  the  opinion  of  th 
was  whether,  under  s.  19  of  32  & 
c.  27,  the  justices  were  justified  in  : 
the  application  upon  the  grounds 
stated,  inasmuch  as  by  it  the  just 
precluded  from  refusing  a  certificate 
upon  one  or  moru  of  the  four  gromu 
tioned  in  s.  8  of  the  Act.  (I) 


(1)  In  Wed  V.  Poiis  (Nov.  12  ,  beftw 
and  Lush,  JJ .  which  was  a  precisely  aim 
tiie  Oimrt  orderoii  the  case  to  be  strucl 
the  ground  Uiat  a  case  could  not  be  stati 
20  &  21  Vict.  c.  48.  on  the  refmal  of  a  o 
undi  r  32  &  83  Viet  c.  27,  as  the  20  ft 
c.  43  only  upplied  to  the  determination  of 
on  "•  un  information  or  complaint " 
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v  the  appellant  If  the  dwelling  and 
sea  occapied  therewith  are  rated  at 
f  151,  the  statute  is  complied  with, 
a  portion  of  the  premises  may  be 
ther  purposes  than  selling  beer.  In 
the  house  and  shop  are  both  used 
ied  for  the  sale  of  beer,  and  they  are 
omprehended  in  the  word  "  house." 
for  the  respondent.  The  house  and 
were  not  of  sufficient  value  without 
the  shop,  and  the  shop  cannot  be 
art  of  the  house  for  the  puri>06e  of 
ig  its  Yalue  within  the  meaning  of 
9,  because  it  was  used  for  a  different 

as  not  heard  in  reply. 

iTBiv>  J.  This  case  is  most  elear. 
iant,  being  a  qualified  person  pos- 
a  beerhouse  previously  licensed,  is 
>  haye  the  licence  renewed,  unless 
is  not  qualified.  By  the  terms  of 
3t  0.  61|  8.  1,  the  dwelling-house, 


with  the  premises  occupied  therewith^  must 
be  rated  at  15/.  per  annum.  Here  the  dwel- 
ling-house is  occapied  with  a  shop;  and  if 
the  dwelling-house  is  taken  without  the  shop 
it  is  not  rated  in  the  proper  sum ;  but  if  the 
shop  is  included  the  rating  is  sufficient.  Had 
the  statute  said  "the dwelling-house  and  pre- 
mises used  and  occupied  therewith  for  the 
purpose  of  selling  beer/'  another  question 
would  have  arisen.  But  here  the  shop  was 
occupied  with  the  dwelling-house  for  which 
the  licence  was  required ;  and  I  think^  there- 
fore, that  the  justices  were  wrong. 

Lush,  J.,  concurred. 

Judgment  for  the  appellant,  (1) 

Attorneys  for  appellant:  Shaw  A  Tremdlin, 
Attorney  for  respondent:  W,  Gompton  Smith, 

(1)  See  Beg,  v.  POgrim,  post,  p.  234 ;  and  Beg, 
V.  Laneaehire  Justices,  potit,  p.  243. 


9, 1870.    Mabshall,  Appsllant  ;  Mubgatbotd,  Respondent.    [6  Q.  B.  31.] 


7  &  8  Vict  0.  101,  88.  2,  3,  75— Juris- 
Q — Child  Bom  on  the  high  Seas. 

ig  to  the  rule  thai  a  ship  an  the  high 
t  tif  the  territory  of  the  state  to  which 
,  a  bastard  child  of  which  a  woman 
kivered  on  board  an  English  sliip  is 
id  bom  in  England,  and  the  mother 
to  an  order  of  affiliation  against  the 
\ther  resident  in  England  under  S&d 
I. 

ated  bv  Justices  of  the  West  Biding 
ire  under  20  &  21  Vict.  c.  43. 
»nnation  was  preferred  by  the  re- 
a^unst  the  appellant  for  that  she 
we  passing  of  8  &  9  Vict.  c.  101, 
Q  twmve  calendar  months  from  the 
le  application  by  the  respondent, 
rerea  of  a  bastard  child,  of  which 
id  the  appellant  to  be  the  father, 
airing  the  justices  made  an  order 
untenance  of  the  child, 
ts  proved  before  the  justices  were 

• 

pondent  was  delivered  of  a  bastard 
oard  the  ship  Palmyra  whilst  sail- 
Hew  York  to  Liverpool ;  that  ship 
to  the  Cunard  line  of  steamers,  but 
le  zespondent  nor  any  witness  she 
I  able  10  prove  whether  the  i\dmyra 
fioc^idi  or  American  vessel.  The 
eddiiect  ftam  New  Tork  to  Liver- 

b^  the  appellant's 


attorney  that  the  Cunard  line  was  an  English 
line  of  steflkmers.  At  the  time  of  the  birth  of 
her  child  the  master  of  the  vessel  informed 
the  respondent  that  the  ship  was  in  British 
waters,  and,  further,  that  she  sailed  three 
days  and  three  nights  from  and  after  the 
birth  of  the  child  before  the  vessel  reached 
Liverpool.  But  the  respondent  coald  give 
no  idea  how  far  the  ship  was  from  Liverpool 
when  she  was  so  delivered. 

It  was  contended  on  the  part  of  the  appel- 
lant that  the  ship  when  respondent  was  de- 
livered was  on  the  high  seas,  and  at  least  600 
miles  from  Liverpool,  and  that  being  so,  he 
further  contended  that  the  magistrates  could 
not,  under  the  bastardy  laws,  make  an  order 
upon  the  appellant,  inasmuch  as  the  child  was 
bom  "  out  of  England ;"  and  the  appel  lant  cited 
the  case  of  Reg,  v.  Blane  (18  Q.  B.  769 ;  18 
L.  J.  (M.C.)  216),  which,  according  to  the  judg- 
ment of  Lord  Denman,  and  the  other  iudges, 
was  that  a  bastard  bom  out  of  England  coiild 
not  be  affiliated  under  the  provisions  of  the 
bastardy  laws  before  magistrates  in  England. 
The  appellant  also  contended  that  the  Act 
under  which  the  information  was  laid  only 
extended  to  England  and  Wales,  and  that  a 
child  could  not  be  affiliated  in  England  if 
bom  in  Scotland,  or  out  of  England  and 
Wales,  and  he  cited  the  case  of  Beg,  v.  Light- 
foot  (6  E.  &  B.  822;  25  L.  J.  (M.C.)  115)  to 
shew  that  a  summons  of  bastardy  could  not 
be  served  in  Scotland. 

The  question  for  the  opinion  of 
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was,  were  the  magistrates  justified  under  the 
preceding  circumstances  in  making  an  order 
upon  the  appellant  in  the  face  of  the  objec- 
tions taken  Inr  the  appellant  that  the  child 
was  bom  on  the  high  seas,  and  therefore  out 
of  England? 

Waddy,  for  the  appellant.  The  first  ques- 
tion is,  whether  the  evidence  set  out  is  suffi- 
cient to  prove  that  the  vessel  on  board  of 
which  the  child  was  bom  is  an  Englii^  ship. 

[Blaoeburn,  J.  I  think  we  must  take  it 
that  she  was  an  English  ship.] 

Assuming,  then,  that  the  ship  was  an 
English  ship,  and  sailing  on  the  high  seas 
when  the  child  was  bom,  the  order  is  bad. 
By  7  &  8  Vict  o.  101,  ss.  2  and  8,  the  mother 
of  a  bastard  child  may  apply  to  a  justice  of 
the  peace,  acting  for  the  petty  sessional  divi- 
sion for  the  county,  or  cify,  borough,  or  place 
in  which  she  may  reside  for  a  summons  to  be 
served  on  the  man  alleged  to  be  the  father 
of  such  child ;  and  on  proof  of  service  of  the 
summons  the  justices  at  petty  sessions  may 
make  an  order  on  the  putative  &thcr  for 
maintenance.  But  s.  75  bmits  the  operation 
of  that  statute  to  England  and  Wales.  The 
child  having  been  bom  on  the  high  seas  was 
bom  out  of  England  and  Wales.  The  statute, 
therefore,  does  not  apply.  In  Reg.  v.  Blan*i 
(13  Q.  B.  769 ;  18  L.  J.  (M.C.)  216)  Lord 
i)eninan,  C.  J.,  says,  "  We  are  all  clear  in  the 
general  view  of  the  statutes  applying  to  the 
maintenance  of  bastards,  that  children  bom 
out  of  this  country,  and  especially  of  foreign 


mothers,  are  not  the  subjects  of  thd 
visions."    Reg,  v.  Light/vot  (6  E  ft  B 
25  L.  J.  (M.C.)  115),  also  seems  to  she 
the  Act  only  smplies  to  England. 
The  respondent  did  not  appear. 

Blaoebubh.  J.  Our  judgment  mi 
for  the  respondent.  It  has  been  argue 
the  provifflons  of  7  &  8  Vict  c  101, 
whion  this  order  is  made,  extend  o 
England  and  Wales,  that  ihe  child  of 
the  respondent  was  delivered  havin; 
bom  on  the  high  seas  was  bora  out  of  £i 
and  that  therefore  the  order  is  inva 
think  that  the  evidence  set  out  in  the 
sufficient  to  shew  that  the  Gunard  s 
is  an  English  ship.  It  is  part  of  the  cc 
law  and  of  the  law  of  nations,  that  a  c 
the  high  seas  is  a  part  of  the  territory 
state  to  which  she  belongs ;  and  therel 
English  ship  is  deemed  to  be  part  of  Ee 
The  child  having  been  bom  on  boc 
English  ship  the  statute  applies.  Tl 
tices  were  therefore  right  in  makii 
order. 

Lush,  J.,  concurred.  (1) 

Judgment /or  the  respon* 

Attorney  for  appellant :  ff.  B,  Clark 


(1)  This  case  was  decided  by  the  Court 
in  the  second  division  of  the  Court  of  < 
Bench,  under  the  Judges  Jurisdiction  Ai 
(33  Vict,  c  6),  88.  2,  4. 


Nov,  12,  J  Thb  Qubsn,  on  thx  Pbossoution  of  Cbutohlkt  and  Othbbs,  Justk 


1870. 


{ 


BeEES,  HbSFONDBMTS,  V,  PlLOEDf,  APPELLANT.     [6  Q-  B.  89.] 


Beerhouse — Certificate  for  Benewal  of  Licence — 
Practice  on  Appeal— Hearing  of  Fresh  Evi- 
dence as  to  Character — Wine  and  Beerhouse 
Act,  1869,  32  k  33  Vict.  o.  27,  s.  8,  subs.  1. 
8.  19—9  Geo.  4,  c.  61,  s.  27. 

By  32  <fc  33  Vict,  c,  27, «.  8,  all  the  provisions 
of  9  Oeo,  ^,c,6l,asto  granting  licences  and  as 
to  appeal  shall,  so  far  as  may  be,  have  effect  as 
to  granting  certificates  under  this  Act,  subject  to 
^is  qualification  that  no  certificate  in  respect  of 
a  licence  to  sell  beer,  Ac,,  not  to  be  consumed  on 
ihe  premises  shall  be  re/use^  except  on  one  of 
the  grounds  following :  1.  That  the  applicant 
has  failed  to  produce  satvfactory  evidence  of 
good  character.  By  s.  19,  where,  on  the  1st  of 
May,  1869,  a  licence  is  in  force  with  respect  to 
any  house  for  the  sale  <f  beer,  Ac,,  to  be  consumed 
on  the  premises,  a  certificate  in  respect  of  such 
house  shall  not  be  refused  ^^i^cept  on  one  qf  the 
grounds  mentioned  in  f.  8.  Ine  9  Geo,  4,  c.  61, 
s,  27,  ffives  an  appeal,  in  general  terms,  to  any 


person  aggrieved  by  any  act  of  a  justice 
under  the  statute. 

Justices  in  licensing  sessions  refused  i 
ficaie  for  the  renewal  qf  a  licence,  undi 
on  the  ground  thai  the  applicant  hadfaiUi 
duce  satisfactory  evidence  of  good  charaett 
applicant  then  appealed  to  quarter  sessio 

Held,  that  fresh  evidence  of  charae^ 
admiss^le  before  the  quarter  sessions, 
that  was  satisfactory,  the  appellant  was 
to  a  certificate. 

At  the  Berkshire  October  Qnarter  S 
1869,  an  appeal  was  heard,  in  which 
Pilgrim  was  the  appellant  and  certain , 
of  the  Windsor  diyision  of  the  cooot 
respondents. 

I.  The  appeal  was  against  a  reftisa 
respondents  to  grant  to  the  amwllaa 
tificate  under  82  &  83  Vict.  c.  ^  te  t 
pose  of  enabling  the  appellant  to  r 
licence  to  sell  beer  by  retail,  to  be  coi 
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remises ;  the  seesions  dismissed  the 
abject  to  the  following  case.  (1) 


32  &  33  Vict.  0.  27,  after  reciting 

&  1  Wm.  4,  c  64,  4  &  5  Wm.  4,  c.  85, 

L  c  61,  24  &  25  Vict  c  21, 26  &  27  Vict. 

23  &  24  Vict.  c.  27.  it  is  enacted  by  a,  4, 

'  the  15th  of  July,  1869,  no  licence,  or 

f  a  Ucenoe,  for  the  sale  by  retail  of  bet^r, 

rine,  under  the  proTisions  of  any  of  the 

is  shall  be  granted  except  upon  the  pro- 

a  certificate  granted  under  this  Act;  and 

tifioates  under  this  Act  shall  be  granted 

itioes  asBembled  at  the  general  lioentdng 

eld  in  pursuance  of  9  Geo.  4,  s.  61. 

All  the  proTiAons  of  the  said  Act  of 

e.  61.  as  to  the  terms  upon  which,  and 

er  in  which,  and  the  persons  by  (fic) 

ints  of  licences  are  to  be  made  by  the 

the  Said  general  annual  licensing  meet- 

la  to  appeal  firom  any  act  of  any  justice, 

ii  as  nmy  be,  have  effect  with  regard  to 

certificates  under  this  Act,^subjeot  to 

fication.  that  no  application  for  a  certifi- 

r  this  Act  in  respect  of  a  licence  to  sell 

beer,  cider,  or  wine,  not  to  be  consumed 

iinises  shall  be  refused,  except  upon  one 

'  the  following  grounds,  viz. : — 

at  the  appUcaut  has  fulled  to  produce 

J  evidence  of  gixxi  character. 

at  the  house  or  shop  in  respect  of  which 

a  sought,  or  any  a^Ijacent  house  or  shop 

occupied  by  the  person  applying  for  a 

of  a  disorderly  character,  or  frequented 

I,  prostitutes,  or  persons  of  bad  character. 

at  the  applicant  having  previously  livid 

for  the  sale  of  wines,  spirits,  beiT,  or 

same  lias  been  forfeited  for  his  roiscon- 

hat  he  has  through  misconduct  been  at 

previously  adjudged  disqualified  from 

any  such  licence,  or  from  selling  any  of 

rticles. 

lat  the  applicant,  or  the  house  in  respect 
be  applies,  is  not  duly  quiUified  as  by  law 
d." 

**  Where,  on  the  1st  of  Ha^,  1869,  a 
ider  any  of  the  recited  Acts  is  in  forcd 
ect  to  any  house  or  shop  for  the  sale  by 
lein  of  beer,  cider,  or  wine,  to  be  con- 
tbe  promises,  it  sliall  not  be  lawful  for 
Bs  to  refuse  an  application  for  a  certificate 
le  of  beer,  cider,  or  wine  to  bo  consumed 
i»iiises  in  respect  of  such  houoe  or  shop, 
on  one  or  more  of  tlie  ground;!  upon  wiiich 
ation  for  a  certificate  under  this  Act  in 
a  licence  for  thu  sale  of  bt  cr,  cider,  or 
to  be  consumed  on  the  premises,  may  bo 
a  accordance  with  this  Act.  .  .  ." 
ea  4,  c.  61,  s.  27,  "  Any  person  who  shnll 
iself  aggrieved  by  any  act  of  any  juHtico, 
>r  concerning  the  execution  of  this  Ai-t, 
al  to  tlie  UfXt  general  or  quart(>r  SfS- 
I  giving  certain  notices  and  entering  iutu 
XKuizauces :  **  and  the  Couit  ut  such  ses- 
U  hear  and  determine  the  matter  of  sucli 
id  shall  make  such  order  therein,  with 
t  oost^  as  to  the  said  Court  shall  seem 
d  in  case  the  act  appealed  ngtiinst  shall 
\amX  to  rrant  or  transfer  any  licence,  and 
iient  anaer  which  such  act  was  given  be 
H  AmTt  be  lawful  for  the  ssid  Court  to 
» tnnstor  sooh  Uceiice.  .  .  ." 


2.  At  the  hearing  of  the  appeal  it  was 
proved  that  the  appellant  and  many  others, 
being  respectively  persons  whoso  licences  were 
in  force  on  the  1st  of  May,  1869,  within  the 
meaning  of  32  &  83  Vict  c.  27,  s.  19,  duly 
applied  to  the  said  jostices  sitting  in  petty 
session  on  the  28th  of  August,  1869,  for  such 
certificates,  aod  that  ui)on  the  hearing  of  the 
applications  the  course  of  proceedings  was  as 
follows : — 

8.  Unless  the  police  who  were  present  had 
anything  to  allege  against  the  particular  ap- 
plicant whose  case  was  under  consideration, 
the  justices  granted  the  application  as  a 
matter  of  course.  In  cases  where  the  police 
had  anything  to  allege  against  the  applicant 
the  justices  generally  called  upon  the  appli- 
cant to  produce  evidence  of  his  good  cha- 
racter ;  and  they  accepted  as  such  evidence 
without  objection,  and  without  inquiring  into 
the  genuineness  of  the  signatures,  memorials 
purporting  to  be  signed  by  respectable  neigh- 
hoMis  of  the  applicant. 

4.  James  Pilgrim,  the  appellant,  who  was 
not  represented  by  any  professional  man, 
upon  making  his  application,  tendered  no  evi- 
dence of  lus  character.  The  police  alleged  in 
his  presence  that  he  had  been  convicted  of 
Sunday  trading,  and  had  been  in  the  habit  of 
harbouring  thieves  and  bad  characters.  These 
statements  were  not  contradicted  by  the  ap- 
pellant, and  the  respondents,  therefore,  re- 
fused to  grant  the  certificate.  Immediately 
after  such  refusal,  tlio  appellant  tendered  to 
the  respondents  a  memorial  purporting  to  be 
signed  by  thirty-five  neighbours  as  to  his  cha- 
racter, and  the  way  ho  conducted  his  business. 
The  signatures  to  this  document  were  all 
genuine,  but  one  of  the  persons  signing  it  had 
many  years  ago  been  convicted  of  felony,  and 
some  one  or  two  other  of  them  had  been  con- 
victed of  poaching,  assaults,  and  other  like 
offences. 

5.  The  respondents  read  and  considered 
the  memorial,  but  declined  to  alter  their  for- 
mer determination  and  refused  the  certificate 
on  the  ground  that  the  appellant  failed  to  pro- 
duce before  them  Mitisfactory  evidence  of  his 
good  character.  At  the  hearing  of  the  appeal, 
evidence  was  then  tendered  by  the  appellant 
to  shew  that  the  house  in  question  was  re- 
spectably conducted,  and  to  prove  that  cer- 
tain thieves  and  persons  of  bad  character, 
who  were  proved  to  have  frequented  the  appel- 
lant's house,  were  not  knowingly  liarl)oured 
by  him.  It  was  objected  by  counsel  for  the 
re8|)ondcnts  that  the  issue  Ixifore  the  quarter 
sessions  was  not  whether  the  appellant's  cha- 
racter was  in  fact  good,  but  whether  he  had 
given  such  evidence  of  his  goo<l  character  to 
the  justices  in  pe»ty  sessions  as  ought  to  have 
been  reasonably  satisfactory  to  them,  and 
that  evidence  of  the  appellant's  good  cha- 
racter not  submitted  to  the  justices  IkjIow  was 
irrelevant  to  the  issue  and  inadmissible. 

6.  The  quarter  sessions  were  of  opinion 
that  tiio  evidence  adduced  by  the  appellant 


286 


THE  LAW  REPORTS.-SESSIONS  CASES,  187L 


[J 


Ths  Qusmr  v,  Vihaani. 


before  the  jnsticeB  below  was  not  reasonably 
sufficient,  and  that  the  appellant  had  failed 
under  s.  8,  subs.  1,  of  the  82  <fe  33  Vict.  c.  '27, 
to  produce  satisfactory  evidence  of  good  cha- 
racter before  the  justices  below.  The  quarter 
sessions,  however,  heard  the  evidence  tendered 
by  the  appellant  de  bene  esse,  and  found,  in 
point  of  fact,  that  on  the  hearing  of  the  ap- 
peal the  appellant  had  produced  before  them 
satisfactory  evidence  of  good  character;  but 
they  ruled  that  such  evidence  was  irrelevant 
and  inadmissible,  and  upon  that  ground  made 
an  order  dismissing  the  appeal  and  refused 
to  grant  the  certificate. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  appellant,  upon  giving  to 
the  quarter  sessions  on  appeal  evidence  of  his 
good  character,  satisfactory  to  them,  but  not 
submitted  to  the  justices  below,  was  legally 
entitled  under  32  &  33  Vict  c.  27,  s.  8,  to  re- 
quire the  quarter  sessions  to  receive  such 
evidence,  and  to  grant  the  certificata 

Ffarington,  for  the  respondents.  The  quar- 
ter sessions  were  right  m  dismissing  the  ap- 
peal. By  the  Wine  and  Beerhouse  Act,  1869, 
32  <fe  33  Vict.  c.  27,  s.  8,  the  provisions  of 
9  Qeo.  4,  c.  61,  as  to  licences  and  appeals  are 
to  apply  to  the  granting  of  certificates  under 
the  Act  of  1869  ;  and  9  Geo.  4,  o.  61,  s.  27, 
gives  an  appeal  to  a  party  a^ieved  in  general 
terms ;  but  then  s.  8  says  it  shall  be  subject 
to  the  qualification  that  a  certificate  for  a 
licence  to  sell  beer  not  to  be  consumed  on  the 
'  premises  shall  not  be  refused,  except  on  one 
of  the  following  grounds :  First,  that  the 
applicant  has  failed  to  produce  satisfieustory 
evidence  of  good  chaacter.  By  s.  19  a  cer- 
tificate for  a  renewal  of  a  licence  to  sell  beer 
to  be  consumed  on  the  premises  is  put  on 
the  same  footing.  No  doubt  the  decision  of 
the  justices  can  be  reviewed  on  appeal ;  and 
in  general  on  an  appeal  fresh  eviaence  may 
be  given,  but  then  reference  must  be  had  to 
the  issue  on  which  the  decision  proceeded, 
and  a  fresh  issue  cannot  be  raised :  Rfx  v. 
Jeffreys  (1  B.  &  C.  604).  The  issue  here  was, 
whether  the  appellant  failed  to  produce  sa- 
tisfactory evidence  of  good  character  on  his 
original  application  for  a  certificate ;  as  to 
this  the  quarter  sesdons  find  in  the  affirma- 
tive, and  the  fresh  evidence  was  irrelevant  to 
the  issue.  It  is  said  that  on  appeal  fresh 
evidence  may  be  addnced,  because  the  whole 
matter  is  at  large,  but  that  is  too  wide  an  ex- 
pression to  be  generally  applicable.  This 
rule  appears  to  be  founded  on  Rex  v.  Com- 
missioiiers  of  Appeal  (3  M.  &  S.  133);  that  was 
the  case  of  a  conviction  where  the  issue  was 
simply  guilty  or  not  guilty. 

PULLOR,  J.  The  language  of  s.  8,  subs.  1. 
is  very  peculiar,  but  are  not  the  qualifications 
introduced  only  to  limit  the  grounds  of  re- 
fusal?! 

No  doubt  in  some  sense ;  and  as  to  the  other 
grounds,  fresh  evidence  may  be  admissible  on 
Mppea],  the  question  being  on  the  facts :  on 


the  first  ground  the  foot  to  be  decidec 
whether  the  appellant  is  of  good  cb 
but  whether  he  fiuled  to  produce  e 
before  the  justices  of  good  character 
tirely  different  issue. 

[Lush,  J.  Suppose  the  applicati 
been  for  a  certificate,  as  to  a  nonse  ] 
viously  licensed,  for  the  sale  of  bee 
drunk  upon  the  premises;  and  the 
having  full  discretion  in  the  mattcar 
the  certificate  on  the  ground  that  th 
cant  was  not  of  good  character :  on 
fresh  evidence  of  character  would  ha 
admissiblaj 

No  doubt,  because  ss.  8  and  19  do  no^ 
here  by  s.  8,  subs.  1,  the  ground  of  re 
the  failure  to  produce  satisfoctory  e 
on  the  application.  To  allow  fre^  e 
would  be  to  transfer  the  granting  of  ! 
from  the  licensing  justices  to  the 
sessions. 

[Lush,  J.    That  argument  would  a 
all  appeals  under  any  of  the  Licensing 

Poland,  for  the  appellant.  The  ood 
of  the  respondents  substantially  goes 
away  the  right  of  appeal  The  genei 
as  decided  in  Rex  v.  Commissioners  of 
(3  M.  &  S.  133)  is,  that  when  an  a( 
given  it  is  a  re-hearing  of  the  whole 
and  fresh  evidence  may  be  received, 
the  statute  giving  the  appeal  limits 
quiry,  as  in  48  Geo.  3,  c.  74,  s.  15, 
Oeo.  4,  o.  53,  s.  84,  and  4  <&  5  Wm. '. 
s.  24,  by  which  the  quarter  sessions  on 
are  only  to  hear  the  witnesses  who  w 
amined  or  tendered  in  the  court  bel< 
no  others.  Here  9  Geo.  4,  c.  61,  s.  2^ 
an  appeal  without  any  limitation.  Th 
of  all  the  qualifications  was,  bs  already ; 
out  by  the  Court,  to  limit  the  groi 
refusal  of  certificate.  And  the  differ 
the  language  of  subs.  1  to  that  in  th 
subsections  was  only  in  order  to  si 
onus  from  the  police  of  proving  bad  cb 
to  the  applicant,  who  must  produo 
factory  evidence  of  good  character, 
subss.  2  and  3  the  police  would  have  t 
the  house  to  be  disorderly,  or  that  the  ap 
had  forfeited  a  previous  licence  for  i 
duct,  but,  under  subs.  1,  the  appellai 
himself  produce  evidence  of  gooa  chai 

Mellor,  J.     I  certainly  have  hs 
siderabie  doubt  whether  the  peculiai 
used  in  s.  8,  subs.  1,  might  not  hai 
intended  by  the  legislature  to  limit 
quiry  as  to  character,  on  an  appeal 
quarter  sessions,  to  the  question  whet 
justices  below  ought  to  have  refns 
certificate  on  the  evidence  adduced 
them ;  but  I  think,  when  we  come  to 
the  other  part  of  the  section  and  the  p: 
general  law  on  the  subject  of  appeal, 
only  intended  to  limit  the  grounos  on 
a  certificate  might  be  refused,  and  it  ^ 
intended  to  narrow  the  inquiry  on  an 
to  quarter  sebsions.    It  would  be  voiy  8 
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case  where  the  justices  have  a  dis-  | 
o  grant  or  refose  a  certificate,  their  j 
oould  be  reversed  by  the  quarter 
after  hearing  additional  evidence, 
rhere  the  justices  have  no  discretion, 
lound  to  grant  the  certificate  on  the 
t  fulfilling  certain  conditions,  one  of 
that  he  proves  he  is  of  good  character, 
ier  sessions  should  not  be  at  liberty 
Tesh  evidence.  What  I  take  to  be 
b  of  the  legislature  in  s.  19  as  to.  the 
>f  licences  to  sell  beer  to  be  consumed 
ireinises,  and  as  to  the  granting  of 
ncGS  under  s.  8,  is  this,  not  to  allow 
istioes  in  petty  and  quarter  sessions 
discretion  in  refusing  the  certificate, 
onfine  the  power  of  refusal  to  the 
prounds  mentioned,  one  being  that 
cant  has  failed  to  produce  satisfac- 
anoe  of  good  character.  The  quarter 
Lnd  that  the  evidence  before  the  pettv 
VBB  not  satisfactory ;  but  they  fina, 
L  that  the  applicant's  character  is 
a  it  would  certainly  be  hard  to  limit 
illant  to  the  evidence  given  in  the 
low,  and  not  allow  the  question  of 
'  to  be  reviewed  on  all  the  evidence 
bring  forward ;  it  would  really  be 
n  applicant  for  a  renewal  of  a  licence 
)  position  than  an  original  applicant 
uf  s  argument  has  convinced  me  that 
t  was  not  to  limit  the  evidence  or 
conducting  the  appeal,  but  only  to 

runds  on  which  a  certificate  might 
The  whole  matter  was  therefore 
ippeal  as  to  all  the  grounds  on  which 
icate  had  been  refased  by  the  petty 
aod  the  question  is,  in  effect,  is  the 
of  good  character,  in  point  of  flEU^t, 
ly  whether  the  evidence  which  he 
i  to  the  court  below  ought  to  have 
the  justices  as  to  his  character?  The 
essions  ought  therefore  to  have  acted 
Bsh  evidence,  and  granted  the  ccrti- 
td  there  muist  be  judgment  for  the 
;  accordingly. 

J.  I  am  also  of  opinion  that  the 
;  was  entitled  to  his  certificate,  the 
essions  having  found,  as  a  fact,  that 
dditional  evidence  before  them  he 
luced  satisfactory  evidence  of  good 
'.  Grenerally  speaking,  on  appeal  to 
"ter  sessions  the  justices  are  not 
o  the  evidence  before  the  petty  ses- 
t  they  have  to  hear  the  whole  matter 
and  the  issue  is  the  same,  and  the 
ire  put  in  the  same  position  as  the 
n  the  court  below.  It  is  only  in 
vrhich  the  particular  statute  giving 
al  limits  the  inquiry  to  the  same 
that  the  quarter  sessions  are  pre- 


cluded from  going  into  fresh  evidence,  and 
instances  of  this  limitation  occur  in  the 
statutes  mentioned  by  Mr.  Poland ;  but  where 
there  is  no  such  limitation,  either  expressly 
or  by  implication,  the  matter  is  at  large,  and 
the  quarter  sessions  are  to  rehear  the  whole 
matter,  and  give  their  judgment  upon  all  the 
evidence  that  is  brought  before  them.  In  the 
present  case  the  appeal  clause,  s.  27  of  9  Geo.  4, 
0.  61  (which  is  imported  into  the  Act  of  1869) 
is  general  in  its  terms;  and  the  question 
therefore  is  simply  this:  was  the  peculiar 

fhraseology  used  in  s.  8,  subs.  1,  of  the  Act  of 
869  int^ded  to  limit  the  functions  of  the 
quarter  sessions  on  appeal,  or  was  it  framed 
for  some  other  purpose?  By  s.  19  the  appli- 
cant is  entitled  absolutely  to  a  certificate  for 
the  renewal  of  a  licence  to  sell  beer  to  be 
consumed  on  the  premises,  unless  any  of  the 
grounds  exist  on  which  a  licence  to  sell  beer 
not  to  be  consumed  on  the  premises  may  be 
refused  under  s.  8 ;  and  these  are :  1.  That 
he  has  failed  to  produce  satisfactory  evidence 
of  good  character ;  2.  That  the  house  is  of  a 
disorderly  character ;  8.  That  he  has  forfeited 
a  previous  licence  for  misconduct;  4.  That 
he  or  the  house  is  not  duly  qualified  as  by 
law  required.  The  second  and  third  of  these 
grounds  are  to  be  proved  against  him,  and 
the  contrary  must,  prim&  facie,  be  assumed  in 
his  favour ;  but  as  to  the  first,  the  peculiar 
phraseology  is  used,  as  it  appears  to  me,  in 
order  to  throw  the  onus  on  the  applicant  of 
shewing  that  he  is  of  good  character,  which 
might  otherwise  also  have  been  assumed  in 
his  favour  until  the  contrary  were  shewn; 
and  the  language  was  not  intended  to  limit 
the  functions  of  the  court  of  appeal  to  an 
inquiry  as  to  whether  the  appellant  had,  on 
his  original  application  to  the  court  below, 
failed  to  produce  satisfactory  evidence  of  his 
good  character.  The  meaning  is,  that  the 
applicant,  in  order  to  be  entitled  to  a  certifi- 
cate, shall  produce  affirmative  evidence  of  his 
good  character.  That  seems  to  me  a  satis- 
factory explanation  of  the  use  of  the  words. 
The  question  before  the  quarter  sessions  is, 
therefore,  precisely  the  same  as  that  in  the 
court  below:  has  the  applicant  produced 
before  the  cohrt  satisfactory  evidence  of  good 
character  ?  Where  the  quarter  sessions  find, 
as  in  the  present  case,  that  he  has,  he  is 
entitled  to  his  certificate. 

Judgment  for  the  appellant.  (1) 

Attorneys  for  appellant :  Burton  <fc  Co,  for 
R.  //.  Uorne,  Sttiiuta. 

Attorneys  for  respondents:  G,  L,  P.  Eyre 
&  Co,  

(1)  See  Reg.  v.  Lancathire  Justice$,  post,  p.  248. 
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Nov.  24,  J  BoABs,  Appbllamt  ;  Thb  Oykrsjbbs  of  Tbumfinoton,  BisFONDra 
1870.    (  [6Q.  B.  56.] 


Poor-rate — Exdosive  oocupation  of  Land — Exca- 
vation of  Coprolites — ^Agreement — Oiofltrnction. 

It  was  agreed  between  A,  and  B,  thai  A, 
thould  "forthwith  enter  upon  *'  B*s  land,  and 
there  dig  for  eoprolites  in  a  specified  manner, 
end  should  ejfectuaUy  fence  the  eaxavations  and 
complete  them  hy  a  given  time,  and  should 
reinstate  the  land,  and  then  '*  yield  ond  deliver 
up^"*  the  land  to  B.  There  were  no  express 
words  giving  a  right  to  the  exclusive  occupation 
of  the  land ;  but  the  excavations  and  works  con- 
templated by  the  a^greement  required  a  constant 
occupation  of  the  land  by  A,  until  the  eoprolites 
were  raised,  and  the  land  could  not  be  used  for 
any  other  purpose  from  the  commencement  of  the 
excavations  until  it  had  been  reinstated,  which 
could  not  be  done  for  a  year  or  more  after  the 
eoprolites  were  raised,  B,  reserved  to  himself 
the  right  of  going  upon  the  land  where  the  exca- 
vations urere  for  ike  purpose  of  inspecting  the 
works,  but  he  was  not  required  by  the  agreement 
to  do  anything  upon  the  land : — 

Held,  upon    the  oonsti-uction  of  the  whole 

agreement,  that  A,  had  the  right  of  exclusive 

occupation  of  the  land,  and  that  he  was  there- 

/ore  liable  to  be  rated  to  the  relief  of  the  poor  in 

respect  of  such  occupation. 

Beg.  V.  Smith  (3  £.  &  K  383 ;  30  L.  J. 
{M.CO  74)  discussed. 

Ga8S  stated  under  12  &  13  Vict  c.  45,  on 
appeal  to  the  Quarter  Sessions  of  the  county 
of  Cambridge,  against  a  poor-rate. 

The  rate  was  for  the  jparish  of  Tramping- 
ton,  in  the  connty  of  Cambridge,  and  was 
made  on  the  29th  of  March,  1869.  The 
appellant  was  rated  as  occnpier  of  five  acres 
of  land,  with  an  engine  thereon,  on  a  gross 
estimated  rental  of  481Z.  10^.,  and  at  a  rate- 
able value  of  256/.  lOs, 

The  five  acres  formed  part  of  a  farm  of 
about  293  acres,  belonging  to  Colonel  Pem- 
berton's  trustees,  and  by  them,  let  to  T.  W. 
Bland  as  tenant  from  year  to  year  under  an 
agreement,  by  which  the  minerals  and  a 
right  of  entry  to  get  them  were  reserved  to 
the  trustees,  and  under  which  the  trustees 
were  to  make  compensation  to  the  tenant  for 
land  taken  for  getting  eoprolites  and  for 
surface  damage  thereby  occasioned.  At  the 
date  of  the  making  of  the  valuation  list  and 
rate.  Bland  was  tenant  in  occupation  of  the 
farm  under  this  agreement  Underneath 
parts  of  the  land,  including  the  seventeen 
acres  hereinafter  mentioned,  there  were  at 
the  time  of  such  demise  beds  of  eoprolites, 
which  are  fossil  substances,  varying  in  size 
from  the  size  of  a  pea  to  that  of  a  hen's  egg, 
or  thereabouts,  ana  are  of  value  for  the  pur- 
pose of  making  artificial  manures.  The  trus- 
ses entered  into  an  agreement,  under  seal, 


with  the  appellant  whereby  th^  o 
upon  him  certain  powers  for  gett 
eoprolites. 

The  material  parts  of  the  agreeme 
as  follows : — 

Agreement  made  the  22nd  of  Ft 
1867,  between  H.  W.  Pemberton  an 
Hodgson,  hereinafter  called  "the  hunk 
of  the  first  part,  F.  M.  a  Pembertoi 
second  ^urt,  and  Christopher  Boa 
Charles  Boads,  hereinafter  called  '* 
tractors,"  of  the  third  pari  It  wai 
between  the  parties : 

1.  That  the  landowners  shall,  d 
term  of  three  years,  from  the  24th  o( 
ber,  1866  (hereinafter  designated  *'  1 
term")  permit  the  contractors  to  enl 
and  to  dig,  excavate,  search  for,  can 
and  dispose  of  the  eoprolites  in  an< 
such  part  as  is  now  and  shidl  from 
time  hereafter  be  allotted  l^  the  a 
the  landowners  of  and  in  all  that 
land,  &C.,  &C.J  containing  seventeei 
and  also  of  and  in  any  land  adjoinini 
land  in  which  the  appellants  migh 
for  and  excavate  eoprolites  was  he 
fied.] 

2.  That  the  contractors  shall  fi 
enter  upon  such  portion  of  the  la 
now  set  out  and  allotted  containing  t 
or  thereabouts,  and  within  the  fi 
calendar  months  of  the  said  term,  d 
vate,  search  for,  get,  carry  away,  and 
of  the  eoprolites  in  and  under  the  m 
afterwards  in  each  and  every  sul 
four  consecutive  calendar  months  of 
term  enter  upon  such  other  portio 
not  less  than  two  acres)  of  the  land 
be  set  out  and  allotted  by  the  ^en 
landowners,  and  shall  within  each  ai 
such  subsequent  four  consecutive 
months,  dig,  excavate,  search  for,  g 
away,  and  dispose  of  the  coprolitec 
uuder  the  same  except  as  to  the  la 
and  should  there  be  a  larger  quani 
six  acres  not  dng  at  the  commence 
such  la'^t  year,  the  same  shall  be  du| 
such  las  I  year,  and  before  the  enc 
said  term.  And  further,  that  the  coj 
shall  take  the  land,  to  be  so  dug  ai 
vated,  in  such  manner  so  as  not  to 
with  or  inconvenience  the  tenant  i 
sarily  in  the  cultivation  of  such  po 
the  land  as  for  the  time  being  shal 
in  a  process  of  digging  and  excavatio; 

3.  Clause  that  the  contractors  shoe 
time  to  time,  as  therein  specified,  gii 
to  the  landowners  of  their  desire  1 
agents  of  the  landowners  should  set  o 
other  portion  of  the  land,  not  being  I< 
two  acres,  for  the  purpose  of  diggi 
excavating   eoprolites    therefrom,  ai 
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tors  should  pay  the  agents  for 
therein  mentioned, 
that  the  contractors  should  pre* 
raining  pipes  on  the  land  so  that 
ght  be  afterwards  used, 
that  the  contractors  should,  to 
aon  of  the  landowners,  preserve 
which  should  be  dug,  and  should 
L  a  specified  manner  the  land 
excavations  had  been  made,  and 
that  the  contractor  should  pay 
idated  damages.  And  that  the 
shall  at  all  times  during  the  pro- 
3  works  keep  the  slurry  (1)  pits 
ks  clean  and  free  from  weeds,  aud 
lie  tenant  to  cultivate  such  soil 
tx>ts,  without  any  payment,  should 
lo  so ;  but  should  he  not  so  elect, 
itractors  may  cultivate  them  with 
I  no  case  are  they  to  be  underlet 
iie  contractors  shall  from  time  to 
)very  portion  of  the  land,  which 
leen  entered  upon,  dug,  and  exca- 
oprolites,  shall  be  restored  to  a 

I  for  cultivation  pursuant  to  these 
ftceably  and  quietly  yield  and  de- 
same  unto  the  tenant. 

that  the  contractors  should  effec- 

s\l  land  in  course  of  excavation 

L 

that  the  coprolites  should  be  re- 

;herein  specified,  and  that  there 

10  excavation  within  a  fixed  dis- 

rtain  quicks;  and  that  the  con- 

II  not  injure,  nor  permit  to  be 
r  quicks  of  the  landowners,  by 
otherwise,  but  shall  at  all  thnes 
arm  maintain  and  keep  the  quicks, 
CB,  and  gates  acUoining  the  said 
(xl  repair;  and  at  the  end  of  the 
he  said  quicks,  fences,  banks,  and 
i  land  in  such  good  and  proper 

that  the  contractors  should,  as 
ble^  prevent  their  workmen  from 
on  the  land  adjoining  the  ^orks 
of  game,  and  should  not  allow 
len  to  come  and  go  to  and  from 
Ecept  by  specified  paths, 
the  contractors  shall  not,  at  any 
>n  the  land  any  building  except  a 
ding  the  horses,  and  for  the  men 
1  the  exercise  of  Uie  liberties  and 
sreby  eranted  to  take  their  meals 
th  shed  is  to  be  removed  by  and 

of  the  contractors  when  such 
1  privileges  shall  cease.  [This 
ined  also  further  provisions  as  to 
n  which  the  works  were  to  be 

lions  against  assignment. 
the  contractors  shall   pay  the 
2,690^.  13s.  for  the  coprolites  in 
the  land,  containing  seventeen 

ber  the  same  shall  be  dug  and 

itaaing  of  **  slurry,'*  see  iofra,  p.  240. 


excavated  or  not,  and  also  1537.  ibr  every 
acre  of  the  adjoining  land  wherein  any 
coprolites  shall  be  found,  which  the  con- 
tractors shall  enter  upon  and  excavate  for 
coprolites,  or  otherwise  use  or  occupy  under 
these  presents.  [Then  came  provisions  that 
the  money  was  to  bo  paid  per  acre  bdbre 
the  contractors  entered  on  the  land,  as  it  was 
frt>m  time  to  time  set  out] 

13.  If  at  any  time  during  the  term  the 
contractors  wish  to  give  up  the  right  to  dig 
and  remove  coprolites  under  this  agreement, 
it  is  agreed  that  they  are  to  be  at  liberty  to 
do  so  on  paying  to  the  landowners  dOOl.  as  a 
penalty  for  so  doing. 

14.  .The  contractors  shall  bear  and  pay  all 
taxes,  rates,  assessments,  and  impositions  which 
shall  be  imposed  upon  the  landowners,  the 
tenant,  and  the  contractors  or  any  of  them,  for 
or  in  respect  of  the  coprolites  or  otherwise,  in 
respect  of  the  liberties  and  privileges  I»Breby 
granted,  or  any  of  the  matters  or  things 
herein  contain^,  except  the  rates  now  paid 
for  the  land  by  the  tenant  of  the  same. 

15.  Clause  that  the  landowners  should 
have  a  right  of  distress  on  the  contractors' 
goods,  to  secure  the  payment  of  the  royalties, 
rents,  and  liquidated  damages  under  the 
agreement. 

16.  That  the  landowners  or  their  agents 
may,  at  any  time  or  times  during  the  continu- 
ance of  the  liberties  and  privileges  hereby 
granted,  enter  into  and  upon  the  land,  in 
order  to  inspect  the  works. 

17.  Clause  that  all  coins,  fossils^  antiqui- 
ties, &c.,  &c,,  found  on  the  land  should  be 
delivered  to  the  landowners. 

18.  Clause  that  if  the  contractors  broke  the 
covenants,  or  became  bankrupt,  &c.,  &c^  the 
landowners  shoxdd  be  entitled  to  determine 
the  agreement 

19.  C^use  that  all  valuations  and  assess- 
ments of  compensation  under  the  agreement 
should  be  referred  to  arbitration  as  thereia 
specified. 

The  trustees  were  the  parties  of  the  first 
part,  and  the  appellant  was  the  Charles  Roads 
of  the  third  part. 

The  appellant  proceeded  to  get  the  co- 
prolites under  and  in  conformity  with  the 
provisions  of  the  agreement,  and  at  the  time 
when  the  valuation  list  was  made  he  had  got 
and  carried  away  the  coprolites  under  about 
ten  acres,  and  at  the  time  of  the  making  of  the 
rate  the  appellant  was  working  and  getting 
the  coprolites  in  two  more  acres,  which  had 
been  set  out  and  allotted  by  the  agents  of  the 
trustees  under  clauses  2  and  3  of  the  agree- 
ment, and  since  the  making  of  the  rate  the 
rest  of  the  land  mentioned  in  the  agreement 
had  been  allotted  to  the  appellant,  and  the 
coprolites  therein  had  been  worked  and  got 
by  him  accordingly. 

The  following  is  the  modus  operandi  pur- 
sued by  the  appellant,  and  which  is  the  ordi- 
nary one  in  such  cases.  The  top  soil  (wl  ' 
is  fit  for  cultivation)  was  carefully 
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by  the  appellant  for  a  convenient  length  and 
hreadth  of  about  four  feet,  then  the  subsoil 
was  dug  out  till  the  coproUtes  were  reached 
at  a  depth  of  about  twelve  feet ;  the  copro- 
lites,  which  form  a  bed  varying  from  nine  to 
twelve  inches  in  thickness  were  then  dug 
out,  and  then  the  same  process  was  again 
gone  through  with  a  fresh  piece  of  land,  until 
the  whole  allotted  land  was  dug  out  and  the 
ooprolites  carried  away.  Water  was  required 
for  the  purpose  of  washing  the  coprolites  free 
from  the  earth  and  soil,  in  which  they  are  em- 
bedded, and  which  adheres  to  them.  For  this 
purpose  a  well  was  sunk  in  the  land,  and  a 
mound  was  raised  by  means  of  the  subsoil 
dug  from  the  pit  excavated  to  get  the  copro- 
lites, and  in  the  mound  was  placed  a  hollow 
basin  or  ring  of  iron,  with  an  iron  bottom, 
laid  down,  into  which  the  coprolites  as  dug  up 
were  placed,  and  by  means  of  a  portobie 
steam-engine  the  coprolites  were  washed  free 
from  the  subsoil  ana  were  then  removed  to  a 
convenient  spot  near  the  high  road  to  be 
carted  away. 

The  water  in  which  the  coprolites  had  been 
washed,  and  which  from  the  quantity  of  soil 
adhering  to  the  coprolites  formed  a  thick  sub- 
stance, called  "  slurry,"  was  run  off  from  the 
iron  basin  into  the  pit  from  whence  the  copro- 
lites were  dug,  and  there  remained  until  it 
became  sufficiently  dry  and  hard  to  receive 
back  and  support  the  subsoil.  This  period 
varies  according  to  the  nature  of  the  soil 
from  one  to  two  or  more  years,  when  the 
slurry  becomes  sufficiently  hard  and  dry  to 
support  the  subsoil.  The  subsoil  was  first 
spread  over  it  and  levelled,  and  then  the 
surface  soil,  and  the  land  was  then,  but  not 
till  then,  fit  for  recultivation,  and  it  was  then, 
and  then  only,  restored  to  the  tenant.  The 
trustees  in  each  of  the  years  1867, 1868,  and 
1869,  allowed  to  Bland  an  abatement  from 
his  rent  of  8Z.  per  acre  for  every  acre  dug  by 
the  appellant,  and  they  also  paid  him  from 
time  to  time  3/.  per  acre  for  surface  damage. 
At  the  time  of  making  the  rate  there  were 
besides  the  two  acres  which  were  in  course  of 
being  worked  five  acres  of  the  ten  out  of 
which  the  coprolites  had  been  worked  which 
were  still  unfit  for  cultivation,  and  in  the  rate 
of  the  29th  of  March,  1869,  Bland's  assess- 
ment was  reduced  from  298  acres,  the  entire 
acreage  of  his  fEurm,  to  288  acres,  the  differ- 
ence of  five  acres  being  the  quantity  con- 
sidered to  be  rendered  unproductive  to  him 
from  time  to  time  by  the  working  of  the 
coprolites. 

The  engine  on  the  land  was  a  portable 
steam-engine  of  ten  horse-power,  standing  on 
wheels,  and  not  in  any  way  attached  to  the 
soil.  The  rate  was  intended  and  estimated  to 
last  for  a  period  of  six  months. 

The  questions  for  the  opinion  of  the  Court 
were:  1.  Was  the  appellant  rateable;  2.  If 
so,  for  what  portion  of  the  land  included 
in  the  agreement  of  the  22nd  of  February, 
1867. 


Alfred  Wills,  foT  the  tk^peUsaxi,  Th 
lant  cannot  contend  that  the  ezcava 
coprolites  are  mines ;  and  therefore 
question  is,  whether  the  appellant  was  J 
sive  occupation  of  the  five  acres  of 
which  he  is  rated.  The  agreement  an 
a  sale  of  the  coprolites  to  the  appella 
leave  to  enter  on  the  land  and  get  tl 
there  are  no  words  of  demise  in  the  ag 
On  the  contrary,  the  appellsmt^s  ini 
called  his  " liberties  and  privileges" 
10, 14,  and  16.  This  shews  that  the 
treated  the  appellant's  right  as  a  m< 
ment,  and  not  as  a  right  of  exclusive 
tion  as  against  the  trustees.  In  pai 
appellant's  right  in  the  land  is  call 
right  to  dig  and  remove  coprolitef 
case  is  like  that  of  a  sale  of  standing 
or  a  contract  to  build  a  house;  nei 

gurchaser  of  the  timber  nor  the  build( 
ave  exclusive  occupation  of  the  land 
would  have  a  right  to  go  on  the  la 
specified  pun)ose,  but  not  a  right  to 
the  owner.  In  Reg.  v.  Morruh  (82  L.  J 
245)  it  was  held  that  an  occupation  o 
of  the  building  of  the  Exhibition  of 
the  purpose  of  selling  refreshments 
render  &e  occupier  liable  to  be  rated. 

[Blaoebubn,  J.,  referred  to  Hfg,  i 
(8  K  &  E.  888 ;  30  L.  J.  (M.C.)  74).] 

The  trustees  did  not  part  with  the 
of  occupation :  Doe  d.  Hanley  v.  Wood 
A.  724) ;  Rex  v.  St.  Austell  (5  B.  &  A. 

[Blaoebubn,  J.,  referred  to  L■roBby^ 
tovrth  (6  East,  602).] 

As  to  the  second  point,  it  is  difficul 
that  the  appellant  was  not  in  occup 
five  acres  if  he  was  in  occupation  of  a 
under  the  agreement. 

Crompton  Button,  for  the  rospondc 
not  called  upon. 

Blaoebubn  J.,  I  am  of  opinion  1 
Sessions  were  right  on  both  points, 
pellant  was  in  occupation  of  the  Ian 
spect  of  which  he  was  rated,  and 
therefore  properly  rated.  The  valu< 
land  was,  of  course,  increased  by  the 
of  the  coprolites,  but  we  have  nothi] 
with  the  amount  of  rate.  The  first  ( 
is,  as  to  the  occupation  of  the  lane 
appellant  If  he  had  a  mere  easemc 
the  land,  he  was  not  in  occupation,  ai 
not  properly  be  rated.  It  is  sometin 
cult  to  say  whether  a  given  use 
amounts  to  an  occupation,  or  only  to 
ment.  A  familiar  case  is  that  of  ft 
lodgings,  where  the  lodger  has  the  e: 
use  and  enjoyment  of  one  or  more  roo 
the  agreement  between  the  owner  of  tl 
and  the  lodger,  the  servants  of  the 
clean  the  rooms,  light  the  fires,  &c,  A 
servants  have  constantly  to  go  into  tli 
to  perform  these  duties,  and  the  oce 
of  the  rooms  is  by  the  person  who  tl 
ploys  servants  to  look  after  them.  T 
of  a  chartered  ship  is  another  iUastn 
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line.  Although  the  whole  use  of  a 
be  given  to  the  charterer,  the  captain 
nevertheless  remain  the  servants  of 
)wiier,  and  the  charterer  therefore 
tie  right  to  the  exclusive  occupation 
ip:  Uean  v.  Bogg  (10  Bing.  345). 
case  of  Reg.  v.  Smith  (3  E.  &  E.  383, 
L,  J.  (M.O.)  74,  77^  there  was  an 
tt  l^  which  the  appellant  contracted 
ve  rooms  to  the  Board  of  Inland 
[The  learned  judge  read  the  terms 
^reement  in  Beg,  v.  Smith  (3  E  <&  E. 
:  30  L.  J.  rBlO.)  74,  77),  as  stated 
Igment  of  tne  case.]  And  the  court 
Te  must  look  not  so  much  to  the 
tiie  substance  of  the  agreement,  and 
le  whole  together  we  think  it  must 
rued  not  as  a  demise  of  the  five 
•ut  as  an  agreement  by  which  the 
t  retaining  possession  of  these  rooms 
dng  his  servant  there  bound  himself 
J  me  other  party  with  fire,  gas,  and 
oe.**  It  was  accordingly  held  that 
)llant  remained  the  occupier  of  the 
18  and  was  rateable  as  such,  and  that 
m  was  in  the  i>osition  of  an  inmate 
r. 

oet  material  parts  of  the  present  case 
Ained  in  par.  2  and  par.  6  of  the 
nt.  These  two  paragraphs,  by  the 
'enter  upon"  and  "deliver  up," 
hew  an  intention  by  the  trustees  to 
right  of  occupation  to  the  appellant 
t  time  of  entry  upon  the  land  until  it 
rered  up.  The  context  does  not  cut 
lese  words,  but,  on  the  contrary,  it 
the  view  that  the  agreement  gives  a 
exclusive  occupation.  If  the  land- 
1  to  do  anything  on  the  land,  as  to 
,  the  case  might  come  within  the 
9  of  Beg.  V.  Smith  (3  E.  &  E.  383,  890 ; 
CM.C.)  74, 77).  Such  facts  might  shew 
possession  remained  in  the  landlord, 
^htcot  down  the  apparent  effect  of 
Is  of  the  agreement.  Instead  of  this 
le  case,  however,  the  agreement  pro- 
lat  the  contractors  are  to  doevery- 
ak  is  to  be  done  on  the  land.  [The 
judge  went  through  the  chief  things 
he  contractors  had  agreed  to  do.] 
re  acts  which  could  hardly  be  done 
the  sole  and  exclusive  possession  by 
illant  of  the  land  in  question, 
without  such  strong  words  as  are 
puT.  2  and  6, 1  think  that  the  whole 
f  the  agreement  shews  that  the  appel- 
I  intended  to  have  exclusive  possession 
land.  The  case  is  somewhat  like 
'.  Wiidsuiorth  (6  East,  602),  where  it 
I  that  the  vendee  of  a  crop  of  growing 
d  a  right  of  exclusive  occupation  of 
i  antil  the  grass  was  cat  and  carried 
id  that  he  could  maintain  an  action 
paas  to  the  land.  The  principle  of 
r.  WadnDwrth  (6  East,  602)  applies  to 
I.  There  are,  fixst^  the  words  in^par.  2, 


that "  the  contractors  shall  forthwith  enter 
upon"  the  land.  Secondly,  the  nature  of 
wnat  the  appellant  was  to  do  under  the  agree- 
ment, to  which  I  have  already  referred,  and 
which  required  a  right  of  exclusive  occupa- 
tion ;  and,  thirdly,  the  words  of  par.  6.  There 
is  nothing  in  the  agreement  to  cut  down  the 
effect  of  these  considerations,  and  I  think, 
consequently,  that  the  appellant  was  in  occu- 
pation of  the  land. 

The  cases  Hex  v.  .S^  AusteU  (5  B.  &  A.  693), 
and  Doe  d.  Banley  v.  Wood  (2  B.  &  A.  724), 
do  not  bear  directly  upon  the  point  in  this 
case.  The  doctrine  that  the  produce  of 
mines  can  be  rated,  although  mines  cannot, 
is  very  peculiar,  and  rests  upon  authority 
alone.  Bfx  v.  St.  AusteU  (6  B.  &  A.  693),  there- 
fore, affords  us  no  criterion  for  deciding  a 
case  like  the  present  In  Doe  d.  Benley  v. 
Wood  (2  B.  &  A.  724),  the  grantee  might, 
perhaps,  have  had  a  right  to  bring  ejectment 
tor  mines  within  the  limits  of  his  workings. 
So  here  I  should  think  that  after  entry  and 
before  yielding  up  the  land,  the  appellant 
might  have  maintained  ejectment  and  re- 
covered possession  from  one  in  occupation  of 
the  land. 

As  to  the  question  of  the  number  of  acres 
for  which  the  appellant  was  rated,  it  is  not 
easy  to  see  how  the  number  of  five  acres  was 
ascertained,  but  the  appellant  was  clearly  in 
occupation  of  five  acres  at  least,  and  I  think 
we  cannot  interfere. 

Mellob,  J.  I  am  of  the  same  opinion. 
Some  of  the  words  of  the  agreement,  if  dis- 
connected from  the  rest  of  the  agreement, 
might  induce  one  to  think  that  the  appellant 
had  only  a  licence  to  work  on  the  land,  and 
was  not  in  occupation  of  the  land.  We  find, 
however,  by  par.  2  that  the  appellant  is  to 
"  enter  upon  "  the  land.  After  the  appellant 
has  dug  the  coprolites  he  is  to  restore  the 
ground,  and  do  other  things  to  the  land  under 
par.  5.  The  object  of  the  agreement  was  to 
sell  the  coprolites,  and  I  think  that  a  right  of 
exclusive  occupation  of  the  land  was  given 
for  that  purpose.  The  agricultural  tenant 
was  only  to  recover  possession  of  tiie  land 
when  it  had  been  levelled  and  restored  by  the 
appellant.  This  is  the  fair  result  of  the 
agreement,  and  the  appellant  is  therefore  in 
occupation  of  the  lana,  and,  consequently,  is 
properly  rated. 

We  cannot  inquire  as  to  the  amount  of  the 
rate.  The  only  question  really  before  us  is 
as  to  the  appellant's  rateability.  The  whole 
question  is  determined  by  the  answer  that 
the  appellant  was  in  occupation  of  the  five 
acres,  and  therefore  was  rateable. 

Judgment  for  the  respondenU. 

Attorneys  for  appellant :  Church,  Sons,  A 
Clarke, /or  Thurtydt  and  Nash,  BoysUm, 

Attorneys  for  respondents:  8harpe,Farker, 
A  Co. 
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Nov,  24, 1870.    Smith,  Appsllant  ;  Barnktt,  Bbspondsni.    [6  Q.  B,  34.] 


Exemption  from  Toll— Tmipike — "UbubI  Place 
of  Religioas  Worship"— 3  Geo.  A,  o.  126,  s.  32. 

Bys.^2ofZ  Oeo,  4,  c.  126,  penom  "going  to 
or  returning  from  their  iisual  place  of  religious 
worship  **  are  exempted/rom  toll  at  turnpikes, 

A  minister  of  the  Primitive  Methodists  had 
assigned  to  him,  by  persons  having  authority 
amongst  the  Primitive  Methodists,  the  Sunday 
and  other  services  in  a  district  comprising 
thirteen  parisftes,  of  which  the  parish  of  F,  was 
one.  The  days  on  which  and  the  places  at  which 
he  was  to  attend  xjoerefixtd  at  regular  quarterly 
meetings  of  the  Primitive  Methodists,  and  were 
printed  on  a  "plan/*  The  minister,  according 
to  this  plan,  had  to  preach  at  F,  on  three  Sun- 
days in  one  quarter  qf  a  year,  and  on  the  other 
Sundays  during  the  quarter  at  some  of  the  other 
parishes  in  his  district : — 

Held,  that  in  going  to  F.  on  the  Sundays  indi- 
cated in  the  plan  to  conduct  the  services  there, 
the  minister  was  going  to  "  his  usual  place  of 
religious  worship,^  and  was  therefore  exempt 
from  liability  to  jtay  tolls. 

Case  stated  bj  Justices  of  Glonoestershire 
under  20  <&  21  Vict  c.  43. 

The  appellant  was  a  nonconformist  minister 
of  the  Primitive  Methodist  Ck)nnexion.  He  and 
other  ministers  and  preachers  have  assigned 
to  them,  by  the  persons  having  authority  in 
their  connexion,  the  Sunday  and  week-day 
services  and  duties  in  a  district  comprising 
thirteen  parishes,  of  which  the  parish  of 
Filkins,  in  the  county  of  Oxford,  is  one.  A 
printed  "plan/'  shewing  the  days  on  and 
places  in  the  district  at  which  such  ministers 
and  preachers  are  respectively  to  attend,  is 
prepared  by  the  quarterly  meeting  of  the  con- 
nexion, and  such  ministers  and  preachers  are 
by  the  rules  of  the  connexion  obliged  to  obey 
the  directions  contained  in  the  plan.  The 
appellant  had,  under  the  plan  in  force  in 
March  last,  to  preach  at  Filkins  on  three 
Sundays  during  the  quarter  of  a  year  men- 
tioned therein,  ending  17th  of  April  last,  and 
on  other  Sundays  during  the  quarter  it  was 
bis  duty  to  preach  in  four  other  parishes  in 
the  district. 

On  Sunday  the  6th  of  March  last  the  appel- 
lant had  to  preach  and  conduct  the  services 
at  tiie  chapel  of  the  connexion  at  Filkins.  To 
reach  this  parish  from  his  place  of  abode  he 
had  to  pass  through  the  turnpike  gate  at 
Lechlade,  in  the  county  of  Gloucester,  at 
which  the  respondent,  who  was  then  collector, 
demanded  of  the  appellant  payment  of  toll  in 
respect  of  the  horse  and  trap  wliich  he  was 
using.  The  appellant  claimed  exemption 
under  3  Geo.  4,  c.  126,  s.  32.  The  respondent 
insisted  on  being  {Mud  the  toll,  and  the  appel- 
lant thereupon  paid  it. 

Upon  an  information  under  s.  32  of  3  Geo.  4, 


c.  126,  against  the  respondent  for  ui 
demanding  and  taking  this  toll,  th< 
made  an  order  dismissing  the  oompl 
The  question  for  the  opinion  of  t 
was,  whether  the  appellant  was 
under  s.  32  of  3  Geo.  4,  c.  126  (1).  t 
tion  from  toU  at  the  Lechdale  tui 
going  to  and  returning  from  Filkii 
Sunday  in  question. 

Pinder  (Qreville  Homard  with  hin 
appellant  The  question  is,  whethe 
pellant  was  going  to  his  '*  usual 
religious  worship"  within  the  m€ 
s.  32  of  3  Geo.  4,  c.  126.  Although  tl 
lant  did  not  always  go  to  the  same 
religious  worship,  he  may  be  proper! 
have  been  going  to  his  "usual  { 
worship  on  the  Sunday  in  question, 
it  was  nis  duty  to  go  there  under  th* 
A  decision  that  the  appellant  was  i 
to  his  "usual  place"  of  worship  ^ 
equivalent  to  a  aecision  that  he  nas 
place,  although  he  goes  regularly 
places  of  worship,  according  to  a 
usage  in  the  religious  body  to  whic 
longs.  There  is  no  decision  upon  tl 
In  Jjevn's  v.  Hammond  (2  B.  &  Aid.  20 
held  that  a  dissenter  going  to  his  pro 
of  religious  worship  situate  out  of  t 
in  which  he  resided  was  not  "  goii 
proper  parochial  church,  chapel ,  or  ot 
of  religious  worship  "  within  the  m< 
a  statute  of  37  Geo.  3(2),  as  i 
"parochial"  governed  the  whole 
In  3  Geo.  4,  c.  126,  s.  32,  the  word 
place  of  religious  worship  "  have  be 
to  those  of  the  former  Act,  and  th( 
seem  to  meet  the  present  case.  In  tl 
of  the  Peace,  vol.  xii.  p.  95,  there  is  a] 
of  Sir  Fitzroy  Kelly  on  this  section, 
he  says :  "  The  exemption  in  the  A 
confin^  to  persons  attending  one 
worship,  but  extends  to  all  persons 
all  places  of  religious  worship  to  wl 
usually  resort,  according  to  the  c 
forms  of  their  religion,  and  consequ 
itinerant  and  local  preachers  abc 
tioned  are  entitled  to  exemption." 
also  an  opinion  by  Sir  N.  Tindal,  anc 


(1)  8  Geo.  4,  c  126,  b.  32,  enacts  tha 
shall  be  demanded  or  taken  ...  on  an; 
road  ...  of  or  from  any  pers^.n  or  pen 
to  or  returning  from  his,  her,  or  tht 
parochial  church  or  chapel,  or  of  or  from 
person  or  persons  going  to  or  returning 
her,  or  their  usual  place  of  religioui 
tolerated  by  law,  on  Sundays  or  on  a 
which  Divine  service  is  by  authority  ord 
celebrated.  .  .  ." 

(2)  Thia  Act  is  not  in  the  printed  co! 
statutes. 
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Smith  v.  Babnett. 


[athewB,  to  the  same  effect.    It  is 
that  an  exemption  of  this  sort 
[ye  a  liberal  constniction. 
el  api)eared  for  the  respondent. 

BK,  J.  The  qnestion  is,  what  is 
place  of  religions  worship  "  of  the 
nd  whether  the  chnrch  at  Filkins 
led  his  nsnal  place  of  religions 
!  agree  with  the  opinion  of  Sir  N. 
3rred  to  by  Mr.  Finder,  "  that  if 
r  attends  the  chapel  according  to 
prescribed  and  observed  by  the 
3  particular  persuasion  to  which 
I  think  such  chapel  may  be  con- 
o  him  the  usual  place  of  religious 
en  be  is  attending  it  on  the  day 
ad."    I  think,  therefore,  that  the 


appellant  was  entitled  to  exemption  from 
toll. 

Mellob,  J.  I  am  of  the  same  opinion. 
The  section  probably  would  not  apply  to  a 
case  of  caprice,  where  a  person  went  to 
different  places  of  worship  as  a  mere  matter 
of  choice.  When,  however,  a  minister,  in 
pursuanco  of  the  directions  of  his  superior 
spiritual  authority,  has  to  preach  sometimes 
at  one  place  and  sometimes  at  another  in  a 
fixed  order,  and  at  fixed  times,  I  think  that 
each  of  such  places  is  his  "usual  place  ci 
religious  worship." 

Judgment  for  the  appellant. 

Attorneys  for  appellant:  Price,  Bolton,  S 
Fihltr,  Lincoln*8  Inn,  for  Jones  and  ForreUer, 
Malmesbury, 


Nov.  24,  j  The  Queen  v.  The  Justices  of  Lanoashibe. 
1870.    \       In  be  Titson's  Appeal.    [6  Q.  B.  97.] 


•  Certificate  for  New  Lioenoe  to  sell 
be  consumed  oq  the  Premised— Die- 
f  Justices  in  granting  New  Licence — 
J  Vict.  c.  27.  ss.  5.  8,  19-9  Geo.  4, 
.  1,9. 

pUcation  under  32  <fc  33  Vict.  c.  27, 
'cote  for  a  licence  to  sell  beer  to  be 
i  the  premises,  in  respect  of  a  house 
iy  licensed,  the  justices  have  the  same 
I  to  granting  or  re/using  the  certifi- 
have  in  granting  or  rrf using  a  licence 
7,  4,  e.  61 :  and  they  may  and  ought 
eonaideration  the  number  of  houses 
hbourhood  already  licensed,  and  re- 
iifioate  if  they  think  an  additional 
nnecessary  or  undesirable  in  the  in- 
puUic, 

br  a  rule  calling  upon  the  Justices 
lire,  in  quarter  sessions  assembled, 
use  why  a  mandamus  should  not 
landing  them  to  hear  certain  cvi- 
n  appeal  of  W.  H.  Tyson  against 
by  certain  justices  of  a  certificate 
Wine  and  Beerhouse  Act,  1869 
ict  c.  27). 

red  from  the  affidayit  on  which  the 
I  made  that  on  the  26th  of  August, 
m  applied  to  the  justices  at  the 
snsing  meeting  for  the  petty  ses- 
ikm  of  Manchester  for  a  certificate 
k  83  Vict.  c.  27  (1),  to  enable  him 
lleence  to  sell  beer  to  be  consumed 


«lniis  of  82  &  33  Vict.  c.  27,  sec  ante, 


on  the  premises  in  respect  of  a  certain  house ; 
the  application  being  an  original  application, 
and  not  by  way  of  renewal. 

The  justices,  after  hearing  evidence,  refused 
the  certificate  on  the  ground  that  there  was 
no  necessity  for  another  beerhouse  in  the 
neighbourhood. 

l^son  thereupon  appealed  to  the  quarter 
sessions.  At  the  hearing,  on  the  28th  of 
October,  1870,  it  was  admitted  on  behalf  of 
the  respondent  justices  that  the  character  of 
the  appellant  was  satisfactoiy,  and  that  the 
house  was  sufficientiy  rated;  but  the  re- 
spondents' counsel  tendered  evidence  to  shew 
that  there  was  no  want  or  necessity  in  the 
neighbourhood  of  the  appellant's  house  for  an 
additional  beerhouse.  The  reception  of  the 
evidence  was  opposed  by  the  appellant  on  the 
ground  that,  the  fitness  of  the  appellant  and 
of  the  house  being  conceded,  the  sessions  had 
no  right  to  inquire  into  circumstances  raising 
the  question  of  the  wants  of  the  neighbour- 
hood, and  were  precluded  from  entering  upon 
any  such  inquiry. 

The  sessions  rejected  the  evidence  on  the 
above  ground,  and  granted  the  appellant  his 
certificate,  subject  to  the  opinion  of  the  Court 
of  Queen's  Bench  as  to  whether  the  evidence 
was  rightly  rejected ;  and  they  acyoumed  the 
sessions  for  the  purpose  of  obtaining  that 
opinion. 

Nov.  23.  Bolker,  Q, C,  and  Leresche,  argued 
in  support  of  the  motion.  They  cited  Heg. 
V.  Sylvester  (2  B.  &  S.  322 ;  31 L.  J.  (M.C.)  98). 

Manisty,  Q.C.,  and  Tarr,  shewed  cause  m 
the  first  instance. 
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i 


The  nature  of  the  argnments  fully  appears 
from  the  judgment  of  the  Court 

Cur,  adv,  vult, 

Nov.  24.  The  judgment  of  the  Court  (Lush 
and  Hannen,  JJ.)  was  delivered  by 

LuBH,  J.  This  application  was  made  for 
the  purpose  of  eliciting  the  opinion  of  the 
Court  upon  the  question,  whether,  in  the 
exercise  of  their  discretion  in  granting  or 
refusing  a  certificate  for  a  licence  to  sell  beer 
to  be  consumed  on  the  premises  in  respect  of 
a  house  not  before  licensed,  the  justices  are 
limited  to  inquiries  as  to  the  character  of  the 
person  applying,  or  whether  they  may  and 
ought  to  take  into  consideration  also  the 
requirements  of  the  neighbourhood.  The 
respondents  proposed  to  shew  that  the  neigh- 
bourhood was  amply  supplied  with  beer- 
houses. The  sessions  rejected  the  evidence, 
holding  that  the  fitness  of  the  applicant  and 
the  fitness  of  the  house  being  conceded,  they 
had  no  right  to  inquire  into  the  circumstances 
raising  the  question  as  to  the  wants  of  the 
neighbourhood. 

It  was  contended  on  behalf  of  the  appellant, 
first,  that  the  powers  of  justices  unaer  the 
recent  Act  (32  &  33  Vict.  c.  27)  were  not  coex- 
tensive with  their  powers  under  the  Licensing 
Act,  9  (Jeo.  4,  c.  61 ;  and,  secondly,  that  even 
if  they  were,  the  discretion  of  the  lustices, 
under  the  Act  of  Geo.  4  was  limited  to  the 
personal  fitness  of  the  applicant 

It  will  be  convenient  to  dispose  of  the 
second  branch  of  the  argument  before  con- 
sidering the  Act  upon  which  the  question 
immediately  arises. 

The  1st  section  of  9  Geo.  4,  c.  61,  after 
directing  the  justices  to  hold  annual  general 
licensing  meetings,  enacts,  that  "  it  i^all  be 
lawful  for  the  justices,  acting  in  and  for  such 
county  or  place,  assembled  at  such  meeting 
to  grant  licences  to  such  persons  as  they,  the 
said  justices,  shall,  in  the  execution  of  the 
powers  herein  contained,  and  in  the  exercise 
of  their  discretion,  deem  fit  and  proper."  The 
argument  was,  that  as  the  fitness  of  the  person 
only  is  mentioned,  all  other  considerations  are 
to  be  excluded;  and,  that  condition  being 
satisfied,  the  justices  are  bound  to  grant  the 
licence. 

That  this  is  too  narrow  a  construction  is 
evident  from  the  9th  section  of  the  same  Act, 
the  words  of  which  are,  that  "  when  any 
question  touching  the  granting,  withholding, 
or  transferring  any  licence,  or  the  fitness  of 
any  person  applving  for  such  licence,  or  of 
the  house  intenaed  to  be  kept  by  such  per- 
son, shall  arise,  such  questions  shall  be  de- 
termined by  the  majority  of  justices,  not  being 
disqualified,  who  shall  be  present  when  such 
questions  shall  arise." 

Here  the  personal  fitness  of  the  applicant 
is  put  as  one  of  several  elements,  the  fitness 
of  the  house  is  assumed  to  be  another,  and 


over  and  above  these  two,  other  co 
tions,  not  specified  or  defi[iied,  are  s 
to  exist,  and  to  influence  the  decisioii 
is  nothing  in  any  jMurt  of  the  Ac 
suggests  what  these  other  considerati 
or  may  not  be,  nothing  which  give 
applicant  a  right  to  demand  a  lioe 
any  words  importing  an  obligation 
part  of  the  justices  to  grant  it  ui 
given  state  of  things.  It  is  therefore 
that  the  words  relied  on  by  the  a 
point  not  merely  to  the  merits  of  tk 
cant,  but  must  be  read  in  a  wider  i 
referring  to  the  merits  of  the  app 
and  they  authorize,  and  therefore  by 
tioD  require,  the  jastices  to  govern  t 
cretion,  in  granting  or  withholding  the 
by  reference  not  only  to  the  qualific 
the  person  applying  and  to  the  sail 
of  the  house,  but  to  other  considerati 
Those  considerations  must  include  th 
of  the  locality,  the  population,  the  m 
houses  already  licensed,  and  all  other 
stances  bearing  on  the  question,  whel 
fit  and  proper,  in  the  interest  of  the 
for  whose  benefit  these  Acts  are  paa 
an  additional  licence  should  be  grant 

We  cannot  doubt,  looking  to  the  f 
and  the  provisions  of  32  <&  33  Vict.  c. 
the  object  of  the  legislature  was  to 
future  beerhouses  to  the  same  re{ 
and  to  put  them  on  the  same  footinj 
respect  as  houses  licensed  under  9 
The  language  of  the  first  part  of 
section  has  been  justly  criticised 
argument,  and  it  certainly  is  not  t 
appropriate  which  could  have  been 
express  the  intent  of  the  legislature 
think  the  meaning  is  made  plain  by 
text  The  latter  part  of  the  section  s 
as  regards  certificates  for  the  sale  of 
to  be  consumed  on  the  premises,  the 
shall  be  subject  to  this  qualification 
such  certificate  shall  be  refused,  exc< 
the  ground,  first,  that  the  applicant  I 
to  produce  satisfactory  evidence 
character;  secondly,  that  his  house 
disorderly  character;  thirdly,  that 
before  forfeited  or  been  adjudged  dia 
for  a  licence;  or,  fourthly,  that  h 
house  is  not  duly  qualified.  Again, 
section  says,  that  where,  on  the  Ist 
1869,  a  licence  is  in  force  with  respe< 
house  for  the  sale  by  retail  of  beer  t< 
sum^  on  the  premises,  it  shaU  not  I 
to  refuse  an  application  for  a  oertil 
the  sale  of  beer  to  be  consumed  on 
mises,  except  on  one  or  more  of  the 
upon  which  a  licence  to  sell  beer  n 
consumed  on  the  premises  may  be  re 

The  necessary  implication  from  tl 
visions  is,  that  under  the  9  Geo.  4, 
under  the  recent  Act,  in  cases  no 
these  two  clauses  (of  which  the  p; 
one),  the  certificate  may  be  refoaed 
the  applicant  is  of  good  character,  tb 
house  is  not  disorderly,  though  he 


•I» 
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Thx  Quxkn  v.  Justioss  of  Lanoabhibe. 

the  decision  of  the  sessions  was  wrong,  and 
that  the  mandamus  should  go. 

Bale  absolute.  (1) 

Attorney  for  appellant :  Craddocky  for 
Birch'tUf  MUmh,  tfe  JiulUm,  Preston, 

Attorney  for  respondents :  VV.  Hunt,  for 
llulton  &  Lister,  Sdfjford, 


or  been  adjudged  unworthy  of  a 

ind  though  ne  and  his  house  arc 

lified. 

Bcretion  of  the  justices  in  granting 

olding  a  certificate  is  therefore  as 

i  unfettered  under  the  one  Act  as 

e  other,  and  is  in  both  cases  un- 

ind  should  be  goyemed  by  the  same 

itions. 

ese  reasons  we  are  of  opinion  that 


(1)  See  Reg.  v.  Pilgrim^  ante,  p.  234. 


Nov.  12, 1870.    Tra  Queen  v.  James  Wabbubton.    [1  C.  C.  R  274] 


y — Agreement  to  Commit  Civil  Wrong 
aad  on  Partner  in  taking  Accounts  on 
>lation  of  Partnership. 

udulent  agreement  by  a  membt-r  of  a 
Up  with  third  persons,  wrongfully  to 
lis  partner  by  false  entries  and  by  false 
t9  if  all  intvrest  in  some  of  the  jxirfner' 
terty  on  taking  accounts  for  the  division 
f^rty  on  the  dissolution  of  the  paiiner^ 
1  conspiracy,  although  the  offence  was 
i  before  the  passing  ^  81  2  32  Vict, 
^  which  a  partner  can  be  criminally 
I  for  feloniously  stealing  partnership 

• 

stated  by  Brett,  J. : — 
Emcnt,  amongst  other  counts,  that  the 
*  had  unlawfully  conspired  with  one 
Warburton,  and  one  W.  H.  Pepys,  by 
ubtle  means  and  devises  to  cheat  and 

the  prosecutor,  8.  C.  Lister. 
B  trial  at  the  summer  assizes,  in  1870, 
IRTest  Riding  of  Yorkshire,  at  Leeds,  it 
nd  that  the  prisoner  and  Lister  were 
m  partnership,  and  carried  on  a  part 
partnership  business  at  Urbigau,  in 
,  by  there  selling  patent  machines, 
3  prisoner  had  given  notice  according 
terms  of  the  partncrsliip  agreement 
BBolution  of  the  partnership  between 
and  lister ;  and  that  upon  such  dis- 
i  an  account  was  to  bo  taken  accord- 

tbe  partnership  agreement  of  the 
ship  property,  and  that  according  to 
property  would  be  divided  on  such 
bon  in  certain  proportions  between 
isoiier  and  Lister  after  payment  of 
nhip  liabilities ;  and  that  the  prisoner, 
r  to  cheat  Lister,  had  agreed  with  his 
r  Joeeph  Warburton,  who  managed  the 
nhip  buainess  at  TJrbigau,  and  with 
who  resided  at  Cologne,  to  make  it 

l^  documents,  purporting  to  have 
between  Pepys  and  Joseph  Warburton, 
eniriee  in  the  partnership  books  or 
sbLinade  nnder  the  superintendence  of 
.  warburton,  that  Pepys  was  a  creditor 
Brm  for  moneys  advanced ;  and  that. 


by  reason  of  such  documents  and  entries, 
certain  partnership  property  was  to  be  with- 
drawn and  to  bo  handed  to  Pepys  or  other- 
wise abstracted  or  kept  back  so  as  to  be 
divided  between  the  prisoner  and  Joseph 
Warburton  and  Pepys,  to  the  exclusion  of 
Lister  from  any  interest  or  advantage  in  or 
from  or  in  respect  of  it. 

The  jury,  upon  this  evidence,  found  the 
prisoner  guilty  of  the  conspiracy  charged, 
and  rightly  so  found  if  in  jxjint  of  law  such 
an  agreement  made  by  a  partner  with  such 
on  intent  to  defraud  his  partner  of  partncr- 
sliip property  and  to  exclude  him  entirely 
from  any  interest  in  or  advantage  from  it  on 
such  an  occasion,  that  is  to  say,  on  the  taking 
of  an  account  for  the  purpose  of  dividing  the 
partnership  property  on  a  dissolution  of  the 
partnership,  by  means  of  false  entries  in  the 
partnership  books,  and  false  documents  pur- 
porting to  have  passed  with  a  supposed  cre- 
ditor of  the  firm,  is  a  conspiracy  for  which  a 
prisoner  can  be  criminally  convicted. 

The  offence,  if  it  were  one,  was  fully  com- 
pleted before  the  passing  of  31  &  32  Vict. 
c.  IIG,  by  which  a  jmrtner  can  be  criminally 
convicted  for  feloniously  stealing  partnership 
property. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  verdict  could  be  sustained 
so  as  to  supix)rt  a  conviction  for  conspiracy 
in  point  of  law. 

Waddy  (IMiitaker  with  him  J,  for  the 
prisoner.  To  constitute  a  conspiracy  there 
must  be  an  agreement  to  do  an  ill^l  act  or 
to  do  a  legal  act  by  illegal  means.  (1)  Here 
the  acts  agreed  upon,  although  doubtless  im- 
moral, are  not  illegal.  If  the  agreement  had 
been  carried  out,  the  prisoner  could  not  have 
been  sued  at  law  by  Lister,  nor  could  he  have 
been  indicted  for  doing  the  agreed  acta : 
Lindley  on  Partnership,  2nd  ed.  vol  ii.  p.  S56. 
It  is  not  an  indictable  oficnce  for  one  partner 
to  obtain  some  of  the  partnership  money  from 
the  other  partners  by  means  of  a  firaudnlent 


(1)  See  RusaeW  <m  CnmcA,  V^  «^.i^.V& 
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[Ha 


mis-statement  of  existing  fiacts:  Bfg.  v.  Evans 
(Leigh  &  Cave,  252 ;  32  L.  J.  (M.C.)  38).  The 
acts  contemplated  by  the  agreement  were, 
therefore,  neither  actionable  nor  criminal. 

I  CooEBUiiN,  G.J.  Eycn  assuming  that  no 
action  or  indictment  would  lie  for  such  acts, 
the  acts  are  wrongful  nevertholesR,  and  there 
is  a  remedy,  viz.,  by  proceedings  in  equity.] 

An  act  w^hich  menJly  gives  a  right  to  pro- 
ceed in  equity  is  not  an  illegal  act  witliin  the 
meaning  of  the  definitions  of  conspiracy. 

Maule,  Q.C,  (Nathan  with  liim),  for  the 
prosecution,  was  not  called  upon. 

GooEBUBN,  C.  J.  It  has  been  doubted  some- 
times whether  the  law  of  England  does  not 
go  too  far  in  treating  as  conspiracies  agree- 
ments to  do  acts  which,  if  done,  would  not 
l>e  criminal  ofifences.  This  question  does  not, 
however,  arise  here,  as  no  one  would  wish  to 
restrict  tlie  law  so  that  it  should  not  include 
a  case  like  the  present.  It  is  sufficient  to 
constitute  a  conspiracy  if  two  or  more  per- 
sons combine  by  fraud  and  false  pretences  to 
injure  another.  (1)  It  is  not  necessary  in 
order  to  constitute  a  conspiracy  that  the  acts 
agreed  to  be  done  should  be  acts  which  if 
done  would  be  criminal.  It  is  enough  if  the 
acts  agreed  to  be  done,  although  not  criminal. 


(1)  Bee  Russell  on  Grimes,  4th  ed.  vol.  iii.  p.  116. 


are  wrongful,  i.e.,  amount  to  a  dvil  wroi^ 
Here  there  was  undoubtedly  an  agreemeit' 
with  reference  to  the  division  of  the  pu1]lB^ 
ship  projx^rty  or  of  the  partnership  profit  It 
is  equally  clear  that  the  agreement  wis  t» 
conmiit  a  civil  wrong,  because  the  agreemaft,! 
was  to  deprive  the  prisoner  s  partner  by 
and  false  pretences  of  his  just  share  ai 
])ropei'ty  or  profits  of  the  partnership, 
civil  wrong  was  therefore  intended  to  Iditat; 
The  facts  of  this  case  thus  fall  within 
rule  that  when  two  fraudulently  oomtiii 
the  agreement  may  be  criminal,  although 
the  agreement  were  carried  out  no 
would  be  committed,  but  a  dvil  wrong 
would  he  infiicted  on  a  third  party.    In 
case  the  object  of  the  agreement,  was,  perhi{%! 
not  criminal.    It  is  not  necessary  to  dsofk] 
whether  or  not  it  was  criminal ;  it  was,  hdV'^ 
ever,  a  conspiracy,  as  the  object  was  to 
mit  a  civil  wrong  by  fraud  and  false  pretence^] 
and  I  think  that  the  conviction  should' 
affirmed. 

Channel  and  Clsasbt,  BB.,  Kkltisq 
l^RETT,  JJ.,  concurred. 

Conviction  ujfirmtd. 

Attorneys  for  prosecution :  Wilton,  Bris 
tt  Carprriael. 

Attorneys  for  prisoner :  Pitman  it  LaM,^ 
Femn,  Leeds, 


Jan.  21, 1871.    The  Queen  v,  Henry  Dunning.    [1  C.  C.  R.  290.] 


Perjury — IndiotmeDt — Substance  of  tho  Offence 
charged — Ayerment  of  Jurisdiction — 23  Geo. 
2,  c.  11,  8.  1—14  &  15  Vict.  c.  100,  s.  20. 

An  indictment  for  jterjury  stated  tlie  offence 
to  have  been  committed  on  thf  trial  of  "  a  certain 
indictment  for  misdemeanour**  at  the  (fuarter 
sessions  for  the  county  of  Salop ;  hut  it  did  not 
state  what  the  misdemeanour  was,  nor  thfit  the. 
quarter  sessions  had  jurisdiction  to  try  it: — 

Held,  that  the  indictment  was  good. 

Case  stated  by  Pigott,  B. 

Indictment  for  perjury,  that  "  heretofore, 
to  wit,  at  the  general  quarter  sessions  of  the 
peace  of  our  sovereign  lady  the  Queen,  holden 
for  the  countv  of  Salop,  on  the  28th  day  of 
June,  A.D.  1870,  at  the  shirehall  in  Shrews- 
bury, in  the  said  county,  before  Sir  Baldwin 
Leighton,  Bart.,  Sir  William  Curtis,  Bart., 
and  others  their  associates,  her  Majesty's 
justices  of  the  peace,  assigned  to  keep  the 
peace  in  the  county  aforesaid,  and  also  to  hear 
and  determine  divers  felonies,  trespasses,  and 
other  misdemeanours  in  the  same  county 
done  and  committed,  a  certain  indictment  for 
miademoanour,  in  which  John  Da  vies  of  the 


Bull's  Head,  Lawley  Bank,  in  the  said 
was  the  prosecutor,  and  Isaac  Bowlands 
John  Davies  were  the  defendants,  came  on  to^ 
be  tried  in  due  form  of  law,  and  was 
and  there  tried  by  a  jury  of  tho  county  ivj 
that  behalf,  duly  sworn  between  the  partin. 
aforesaid,  Mpon  which  said  trial  Henry  Do^  I 
uing  ai)peared  as  a  witness  for  and  on  behiir| 
of  tlie  said  J.  R.  and  J.  D.,  tho  defendants  n 
the  indictment  aforesaid,  and  was  then  di|f 
sworn  and  took  his  corporal  oath  upon  ^ 
Holy  Gospel  of  God  before  the  said  Sir  &  L 
Bart.,  Sir  W.  C,  Bart.,  and  others  their  tan- 
ciates,  so  being  such  justices  as  aforesud^ 
that  the  evidence  which  he  tho  sfud  H.I1L 
should  give  to  the  C!ourt  there  and  the  etti 
jury  so  sworn  as  aforesaid  touching  tte 
matter  then  in  question  between  the  pio* 
secutor  in  the  said  indictment  and  the  d^ 
fendunts  therein  should  be  the  truth,  tte 
whole  truth,  and  nothing  but  the  trodL* 
Then  followed  averments  of  materiafitfr 
that  the  said  Henry  Dunning,  fidBely,  tep 
deposed  and  swore,  &c.  Whereas,  ds&  (hot 
followed  the  negatives  and  the  formal  cod- 
elusion  that  Henry  Dunning  bo  ooimnitlia 
periury.) 
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Thi  Quxsh  v.  Dunning. 


soner  was  tried  at  the  last  assizes 
uity  of  Salop.  It  was  pioTed  that 
ooeat  on  the  trial  of  which  the  jper- 
onmiitted  was  for  an  offence  against 
I  under  8. 20  of  24  &  25  Vict  c.  100. 
conclusion  of  the  case  for  the  pro- 
t  was  objected  by  counsel  for  the 
hat  the  indictment  was  bad  in  not 
lat  the  misdemeanour  was,  or  that 
triable  at  quarter  sessional 
ioner  was  found  guilty, 
stion  wafi^  whether  the  indictment 


.  The  case  was  argued  before 
.,  Channell  and  Cieasby,  BB.,  Keat- 
rett,  JJ. 

Anhlt^,  for  the  prisoner.  The  in- 
d  bod,  for  it  does  not  show  tliat  the 
ssious  had  jurisdiction  to  try  the 
lour,  on  the  trial  of  which  the  per- 
ged  to  have  been  committed.  It 
ites  what  the  misdemeanour  was, 
able  the  Coart  to  see  as  matter  of 
here  was  jurisdiction;  nor  does  it 
liction.  It  is  true  that  by  23  Geo.  2, 
.  (1),  and  14  <&  15  Vict.  c.  100, 
erely  formal  averments  are  imneces- 
hat  jurisdiction  need  not  be  averred 
terms.  But  the  substance  of  the 
irged  must  be  set  forth,  and  it  goes 

o.  2,  c.  11,  8.  1.  enacts  that,  *'  In  every 
or  indictment  to  be  prosecuted  aguinst 
for  Dvilful  and  corrupt  perjury,  it  shall 
to  set  forth  the  substance  of  the  offence 
>n  the  defendant,  and  by  what  Court, 
lom  tiie  oath  was  taken  [averring  such 
iraon  or  persons,  to  have  a  competent 

0  administer  tlie  same],  together  with 
averment  or  averments  to  falsify  the 
latters  wherein  the  perjury  or  perjuries 
assigned:  without  settiiij?  forth  the 
,- informal  ion,  indictment,  dtolaration, 
of  any  leconl  or  proceeding,  either  in 
;y,  other  than  as  af<r»reaaid  ;  and  with- 

forih  the  commission  or  autliority  of 
r  person  or  persiins  before  whom  the 

committed;  any  law,  u^age  or  custom, 
iry  notwithstanding^/' 
15  Vict.  c.  100.  B.  20,  enacts  that,  •*  In 
tment  for  perjury,  or  for  unlawfully, 
Jsely,    fradulently,  deceitfully,  mali- 

corruptly  taking?,  makinjf,  si'sning, 
ng  any  odth,  affirmatiun,  declaration, 
iposiiii.n,  bill,  answer,  notice,  ox»rtiti- 
jr  writhijc,  it  shall  be  sulHcient  to  set 
ibstance  of  ihe  oifencc  charpjed  uiwn 
Uit,  an«l  by  what  Court  or  before 
nth,  atfirmution,  declaration,  affidavit, 
>ill,  answer,  notice,  certificate,  or  other 
s  taken,  made,  signed,  or  subscribed, 
ing  forth  the  bill,  answer,  information, 
declaration,  or  any  part  of  any  pro- 
ler  in  law  or  in  equity,  and  without 

1  the  oummission  or  uuth(;rity  of  the 
\sTmm  before  whom  such  offence  was 


to  the  substance  of  the  offence  that  the  Court 
should  have  authority  to  administer  the  oath 
taken;  the  indictment  must  therefore  shew 
this  in  substance :  iSUdman's  Oiise  (Cro.  EUz. 
137);  B>^  v.  Cullantin  (6  B.  &  C.  102) ;  Utx 
v.  Dowlin  (5  T.  R  811) ;  Ixivty  v.  The  Queen 
(17  Q.  B.  4%);  Ittg,  v.  Fdlom8(l  C.  &  K. 
115\  The  same  principle  has  been  applied 
with  respect  to  materiality :  litx  v.  ifowlin 
(5  T.  R.  311),  Bey.  V.  harding  (8  Cox,  Crim. 
C.  99) ;  and  as  to  other  offences  besides  per- 
jury :  Meg,  V.  PhilpottB  (1  C.  &  K.  112).  The 
statement  that  the  indictment  came  on  to  be 
tried  *'  in  due  course  of  law  "  is  not  sufficient 
to  shew  jurisdiction :  Jtitg,  v.  Ovtrtim  (17  Q.  B. 
496i 
No  counsel  appeared  for  the  prosecution. 

Cur,  adv,  vult, 

Jan.  21.    The  judgment  of  the  Court,  pre- 
pared by  Brett,  J.,  was  delivered  by 

Chamnell,  B.  In  this  case  the  prisoner 
was  tried  and  convicted  at  the  last  summer 
assizes  held  at  Shrewsbury  before  Pigott,  B., 
for  perjury,  cx>mDiitted  on  the  trial  at  the 
general  quarter  sessions  of  the  peace  for 
the  county  of  Salop,  of  an  indictment  for 
misdemeanour  against  Isaac  liowlauds  and 
John  Davies,  for  an  offence  against  the 
person  of  John  Davics,  under  s.  20  of  24 
&  25  Vict.  c.  100.  The  case  at  the  trial  was 
fully  proved  in  every  necessary  particular; 
but  it  was  objected  on  behalf  of  the  prisoner, 
and  has  been  argued  before  us,  tliat  the  in- 
dictment was  bad  in  form,  and  that  the  jndp;- 
ment  should  therefore  be  arrested,  and  the 
conviction  (luashed.  The  objection  taken  at 
the  trial  was,  that  the  indictment  did  not 
state  what  the  misdemeanour  was  which  was 
alleged  to  have  been  tried  at  the  quarter 
sesfiious,  or  aver  that  it  was  one  triable  at 
quarter  sessions,  that  is,  in  other  words,  did 
not  aver  that  the  court  of  quarter  sessions 
had  jurisdiction  to  try  tjhe  misdemeanour. 
This  objection,  when  developed  in  argument 
l^fore  us  seemed  to  fall  into  two  objections ; 
iirst,  that  the  indictment  did  not  set  forth  the 
substance  of  the  offence  clmrged  uj  on  the 
defendant ;  and,  secondly,  that  it  did  not  ex- 
pressly aver  or  shew  by  necessary  inference 
that  the  Court  l>eforo  which  the  fnlse  oath 
WOK  taken  had  a  comi)etent  authority  to  ad- 
minister the  8*imc. 

As  to  the  first  objection,  the  indictment 
alleges  tliat  at  the  ^neral  (luorter  sessions 
*'  a  certain  indictment  for  misdemeanour " 
came  on  to  Ik)  tried  in  due  form  of  law,  in 
which  one  Da  vies  was  pro«iccutor  and  Row- 
lands and  Davies  were  deft  ndants,  and  was 
then  and  there  tried  by  a  jury.  <&c.,  and  that 
the  prisoner  api)eared  ok  a  witness  upon  the 
said  trial,  and  was  then  duly  sworn,  Ac.  The 
indictment  then  sets  out  the  matter  sworn  to 
by  the  prisoner,  avers  its  materiality,  and 
negatives  its  truth  and  tnithfulnefs.  The 
objection  taken  is  that  it  does  not  state  tho 
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Bubject-matter  of  the  indictment  for  misde- 
meanour which  was  tried  at  the  sessions. 
But  that  seems  rather  to  xx)int  out  an  alleged 
defect  in  not  stating  the  substance  of  the 
offence  charged  against  the  defendants  who 
were  tried  at  the  sessions,  than  a  defect  in 
not  stating  the  substance  of  the  offence 
charged  against  the  defendant  tried  at  the 
assizes.  The  substance  of  the  offence  charged 
against  him  is  that  in  a  judicial  proceeding 
he  swore  to  the  truth  of  certain  facts  which 
are  set  forth,  which  at  the  time  of  so  swear- 
ing he  know  to  be  fiftlse.  "  All  that  it  is  ne- 
cessary to  state,"  says  Buller,  J.,  in  Hex  v. 
Dowlin  (6  T.  R  311,  at  p.  320),  "  is  that 
there  was  a  certain  cause,  &c.,  and  that  it  came 
on  to  be  tried  in  due  form  of  law,"  <&c.  It  is 
true,  as  pointed  out  by  the  counsel  for  the 
defendant,  that  in  that  ease  it  was  alleged 
that  one  Kimber  was  tried  upon  a  certain  in- 
dictment for  murder,  &c.,  but  it  seems  to  us 
that  neither  Lord  Ecnyon  nor  Buller,  J.,  relies 
upon  the  presence  of  the  words  "  for  murder," 
in  stating  the  proposition  of  law,  but  they 
mention  them  only  in  their  relation  of  the 
actual  facts  of  the  case.  In  the  case  of  Rex  y. 
Callanan  (6  B.  &  C.  102)  all  that  was  stated 
was  the  substance  of  what  the  defendant 
swore,  and  that  he  did  so  upon  affidavit  be- 
fore a  commissioner.  The  indictment  did 
not  state  the  cause  for  or  in  respect  of  which 
the  affidavit  was  made.  Yet  Abbott,  G.J., 
says  that  it  sets  forth  the  substance  of  the 
matter  sworn,  using  that  expression  as  equi- 
valent to  the  substance  of  the  offence  charged 
upon  the  defendant,  and  holding  the  case  to 
be  consequently  within  the  statute  23  Geo.  2, 
c.  11.  In  Ldvt^  V.  The  Queen  (17  Q.  B.  496) 
the  objection  taken  was  that  it  was  not  shewn 
that  the  county  court  had  jurisdiction  over 
the  suit  in  which  the  alleged  false  oath  was 
taken,  bec-ause  the  nature  of  the  suit  was  not 
sufficiently  described.  "  It  was  argued,"  Fays  i 
Parke,  B.,  in  the  judgment,  "  that  in  setting  , 
forth  the  substance  of  the  offence  it  was 
not  sufficient  to  state  the  substance  of  the 
matter  sworn  to,  and  aver  that  it  was  false, 
and  to  allege  the  authority  of  the  iudge  to 
administer  the  oath."  But  the  inoictment 
was  nevertheless  held  to  be  sufficient  on  the 
ground  that  it  appeared  that  there  was  a 
judicial  proceeding,  and  that  the  defendant  | 
was  sworn,  and  stated  certain  matters  which 
were  false,  and  that  the  judge  had  power  to  , 
administer  the  oath.  The  ground  of  decision 
is,  that  the  substance  of  the  offence  charged  j 
upon  the  defendant  sufficiently  appeared,  and 
that  the  Court  had  competent  authority  to  i 
administer  the  oath.  These  cases  seem  to  us 
to  be  authority  for  the  correctness  of  the 


suggestion  we  have  made  as  to  the  mi 
and  construction  of  the  statute,  u 
holding  that  in  the  present  case  th( 
stance  of  the  offence  charged  against  1 
fendant  sufficiently  appears. 

As  to  the  second  point,  if  the  ca 
depended  upon  the  Statute  23  Geo.  9 
wo  should  nave  probably  thought  \k 
indictment  was  msnfficient.  That  ; 
was  passed  in  order  to  obviate  difficu] 
the  form  of  indictments  for  perjury.  I 
what  it  shall  be  sufficient  to  set  forth,  i 
the  substance  of  the  offence  chargec 
the  defendant,  and  by  what  Court  or 
whom  the  oath  was  taken,  "  averring  [: 
such  Court  or  person  or  persons  to  have 
petent  authority  to  administer  the  sanu 
the  proper  averment  or  averments  to 
the  matter  charged,  &c,  without 
forth,  &c.  After  that  statute  the  q 
treated  by  the  Courts  in  every  cai 
whether  an  indictment  contained  th( 
ments  mentioned  in  the  statute  or  thei 
valents.  If  it  did  it  was  good  withoul 
But  then  by  Statute  14  &  15  Vict 
passed  to  relax  still  furtlier  technical 
of  indictments,  it  is  enacted  in  s.  20  tl 
every  indictment  for  perjury,  &c.,  it  a 
sufficient  to  set  forth  the  substance 
offence  charg^  upon  the  defendant,  i 
what  court,  or  before  whom  the  oa 
taken,  <&c.,  without  setting  forth,  <&c." 
almost  identical  in  terms  with  s.  1  of 
Geo.  2,  c.  11,  except  that  it  omits  the 
"averring  such  Court  or  person  or  pet 
have  a  cfmiftetent  authority  tf>  admini 
same.'*  This  omission  seems  to  us  concl 
to  shew  the  intention  of  the  legislatu] 
this  allegation,  or  its  equivalent,  in 
dictment,  is  a  technical  strictness  whii 
well  be  dispensed  with,  the  mattej 
being  left  for  proof  at  the  trial. 

Having  then  determined  that  thesul 
of  the  offence  charged  against  the  del 
is  in  the  present  indictment  sufficiently 
we  are  of  opinion  that  the  indictment  a 
every  averment  required  by  s.  20  of  1 
Vict.  c.  100,  and  is  therefore  by  the  c 
terms  of  the  section  si^cient,  althc 
does  not  contain  any  express  or  eqa 
averment  that  the  Court  had  con 
authority  to  administer  the  oath.  ^ 
therefore,  finally  of  opinion  that  the 
ment  was  sufficient,  and  that  the  < 
tion  in  this  case  was  right,  and  mi 
affirmed. 

Conviction  affir\ 

Attorney  for  prisoner:  A.  D.  Smi 
Walkf^r,  Wellington,  Salop. 
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aomg— HsTing  FoMnnon  of  Cmning  Tooln — 
lAwfnl  Anthotit;  or  Exeu»— 21  &  25  Vict, 
e.  99,  ■.  21— Fekmj— Ui^ltj  loteot 

«  4  25  Firf,  e.  99.  ».  21,  enoc(»  (Aai  "  who- 
•vtT  tpitAout  Utv/iU  authurity  or  txtust  (the 
V^  vohtrmf  thaU  lie  on  tht  party  uceitW), 
iK  inoteiugly  mnkr  or  mtHii,  or  begin  or 
leetd  to  mafct  or  mmrf,  or  buy  or  >rll,  or  haiie 
.  U  cutlody  or  poumioa ,"  atiy  die  \ni}irnKd 
HMt  rrtaiManee <f  either aiiie  qf  any curreitt 
U,  tkall  be  guilly  nf  felony. 
hdkltnent  under  thin  leetion  Ihnl  the  prisoner 
huwingly  and  wilhoul  Invfnl  excuse  felo~ 
\miy  had  in  hit  paiuruion  dirt  imivrtiKd 
tt  (A*  memhJantt  </  (fie  ridet  of  a  sovereiyn. 

Tit  fritunrr  ordered  die*,  impretted  icith  the 
■MbMne?  of  th«  tidet  rf  <i  toverrign,  o^  tht 
•icr.  The  maker  gave  iuformntioii  to  the 
rifat,  who  tommunietOed  with  the  authoritiet 
'Ai  Mint,  The  latter  authoritiet,  through 
•  police,  gave  the  maker  jiermiition  lit  give 
*»  to  tlie  pHmi-er.  lie  did  si,  and  they  were 
m»d  In  the  pTiioiier'i  potieainn  : — 

Bdd,j!ri(  thitt  it  laai  nrnJwrr^  in  the  ijidict- 
al  to  ntgaiipt  lawfid  authority  or  eaeuf, 
itlatittutidiiig  tlwt  the  burdtn  <f  proof  lay 
pM  lie  accuted ;  uxntidly,  that  the  taonl  "  ex- 
m*  iucludet  "authority,''  and  thrrrfore  the. 
ttUmttU  trot  goad  ;  thirdly,  that  there  icat  no 
Abu  to  go  to  the  jury  of  lawful  authority 
i  waue;  fourthly,  that  the  j/rifoner  bt-ing 
hmktgly  in  poueuion  of  the  diet,  had  a 
UUm(  guilty  knowlnlgt  to  amttitutefeUmy, 
mkmr  kit  intention  at  to  their  ute  migld  be. 


»  felouionsly  "  had  in  bin  ciiEtody 
HpoMBBion  a  die  impressed  witli  thu  tn- 
MMiiifln  of  the  obverse  side  of  a  tiovuruigu. 

SBCond  count :  for  having;  iraKKCiuiinn  of  a 
fefcrtberoToTse  side  of  a  Bovcrcign. 

ThejRiBontir  was  tricid  at  the  last  Winter 
kmanon  for  Warwick. 

Bna  proved  that  the  prisoner  ordered  of 
tfrtuker  two  dies  having  an  apparent 
■MUuice  to  the  two  sides  of  a  Bovereifni ; 
yttey  were  mode  for  him  and  paid  for  by 
M;  that  he  received  them  from  the  maker, 
oi  Qiat  wlien  taken  into  cnstody  they  were 
oudon  him. 

BwdsB  other  evidence  the  following  was 
PWi:— 

Re  maker  of  the  dies  said,  that  on  the 
*wt  being  given  ho  communicated  witli  the 
^4ee,  with  a  ^lico  officer  named  GloBKop. 
^eRMB-exammation  he  said,  "Two  days 
^  the  tJrisoner  camo  I  told  the  police. 
^  «id  they  would  inform  the  people  in 
^Uml  Olonop  told  me  to  go  on.  I 
IJtiiMd  pennisBion  of  Haniwn  (another  . 
r)  or  OloBBop  to  give  them  to  tho  | 


A  police-officer  deposed  :  "  Oloesop  was 
spoken  to  firnt,  and  eitoke  to  me.  I  commu- 
nicated with  (iem.  Ho  is  an  attorney,  and 
conducts  this  caflo.  I  liave  received  commn- 
nicatiouB  from  G^n.  Gem  told  me  ho  had 
communicated  with  tlio  Mint  in  London. 
Burtram  had  liia  orders  from  Gloesop.  I 
gave  Burtrani  permisBion  to  givo  tho  dies  to 
tho  priaoDer.  This  was  in  oonBequonco  of 
orders  from  London." 

It  was  contended  that  the  judge  ought  to 
rule,  or  leave  to  the  jury  to  say  that  this 
constituted  lawful  cause  or  excuse.  It  was 
also  contended  that  tho  prisoner  onght  not 
to  be  convicted  unless  he  hod  a  guilty  mind, 
and  that  if  he  had  no  guilty  intention  in 
reference  to  the  poeseasion  and  use  of  the 
dies  (as  to  which  there  was  evidence  both 
wayK)  he  was  not  guilty,  and  that  this  ought 
to  be  left  to  the  jiuy. 

It  was  further  contended  that  tho  indict- 
ment was  bad,  on  the  ground  that  it  did  not 
negative  lawful  authority  as  well  as  lawful 
oxcuso. 

The  judge  refused  to  direct  an  acquittal, 
or  to  leave  to  tho  jury  any  other  questions 
than  whether  the  dies  were  found  on  the 
prisoner,  and  whether  they  had  on  apparent 
resemblance  to  the  two  HideB  of  a  sovereign. 

The  jury  found  tlie  prisoner  giiiity. 

The  question  was,  whether  tlie  judge  ought 
to  have  ruled  that  the  prisoner  had,  or  loft  it 
to  the  Jury  to  say  if  the  prisoner  had,  lawful 
authority  or  excuse,  or  ought  to  have  left  to 
the  jury  the  question  of  whether  ho  had  a 
guilty  intention  in  reference  to  the  pofisessioii 
or  use  of  tlieso  dies;  and  whether  the  indict- 
ment was  kul. 

Tho  CDHc  WHS  argued  before  Bovill,  C.J., 
Willes  and  Hanneu,  J  J.,  Channell  and  Pigott, 
Blf. 

Du'idule,  for  tho  prisoner.  The  indictment 
is  Vwd.  The  offence  consists  in  having  pos- 
session of  coining  tools  "  without  lawful 
authority  or  excuse."  (1)    And  tho  indict- 

(1)  21  «  2S  Viot  c.  DO.  t.  21.  eiuats  Ibnt, 
"  whoenHTKr  witliout  liiwful  aathniity  or  ezciiw 
(the  pnxif  whi^reof  alkali  lit,  on  Van  (larty  acriuodi, 
Hhull  kuDwitigly  mnkc  or  menii.  or  boi;iii  ur  prucceil 
to  make  or   lueuil,   or  buy  or  bi  11,  or  liavH  iti 

puiirbooii,  mnlnx.  8Uim|i,  die,  pattorii.  or  mould, 
iiuir  upnnnliich  Iheru  alinll  be  luudu  or  imprcaacd, 
or  wliicb  will  niakv  iir  iniprc9.'<,  or  whirli  ohali  bu 
itdnptoil  ami  iiitcmletl  lo  nuiko  or  imprces,  tlio 
tigure,  Btump,  or  uppnnmt  RKtublance  of  butli  or 
eitlier  of  the  Bidca  of  any  of  the  Queen's  current 
gold  or  BJKer  coin,  or  of  eay  coin  of  rd/  furulgn 
prince,  ilnte,  or  oountiir.  or  of  any  part  or  purti  tiT 
iHithor  either  of  such  aidti, . . .  .Bliall  iaRnghnd 
Bud  iRilaud  be  gulliy  of  felony. . , . .'  -^■l* 
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ment  negatives  only  excuse.  An  indictment 
must  negative  all  the  exceptions  contained 
in  the  same  section  which  creates  the  offence, 
per  Bailey,  J.;'  Steel  v.  Smith  (1  B.  &  A.  94, 
99).  The  earlier  enactment,  Is.  10  of  2  Whl 
4,  c.  34,  spoke  of  the  two  offences  separately 
which  in  the  present  section  are  treated 
together.  It  made  it  felony  to  make  without 
authority,  or  to  have  possession  without  ex- 
cuse. But  now  both  authority  and  excuse 
apply  to  each  offence,  and  the  words  cannot 
be  without  meaning. 

[PiGOTT,  B.  Can  you  suggest  an  authority 
which  would  not  be  an  excuse  ? 

W]LLE8,  J.  Excuse  is  either  an  authority 
or  a  reasonable  belief  in  authority.] 

The  indictment  must  in  every  case  follow 
the  statute.  In  Lemhro  v.  Hamper  (Cro.  Eliz. 
147),  an  indictment  for  perjury  was  held  bad 
because  it  omitted  the  word  vftlnntnrif.  In 
Hex  V.  Bavia  (1  Leach,  C.  C.  493),  under  the 
Black  Act,  which  made  it  felony  *'  wilfully 
and  maliciously  "  to  shoot  at  any  person,  an 
indictment  which  used  the  words  "unlaw- 
fully, maliciously,  and  feloniously  "  was  held 
bad.  Under  a  statute  which  used  the  words 
*'  wilfully  and  maliciously,"  the  words  "  felo- 
niously, voluntarily,  and  maliciously,"  in  the 
indictment,  were  held  insufficient  in  li'-x  v. 
Turner  (1  Moo.  C.  C.  *239);  and  under  a 
statute  which  used  the  words  "unlawfully 
and  maliciously,"  the  words  "feloniously, 
wilfully,  and  maliciously,"  in  Hex  v.  liyan 
(2  Moo.  C.  C.  15). 

Secondly,  the  evidence  shews  that  the 
authorities  of  the  Mint  authorized  the  maker 
of  the  dies  to  deliver  them  to  the  prisoner ; 
he  therefore  had  possession  of  them  by  lawful 
authority.  licy.  v.  liannen  (2  Moo.  C.  0. 309), 
which  will  be  cited  on  the  other  side,  is  no 
authority  on  the  jwint.  That  was  an  indict- 
ment for  making  a  die;  the  prisoner  em- 
ployed a  die-sinker  to  make  the  die;  the 
maker  conununicated  with  the  authorities  of 
the  Mint,  and  under  their  directions  made 
the  die  for  the  purpose  of  detecting  the 
prisoner.  The  question  was  whether  the 
prisoner  could  lie  convicted  as  a  principal ; 
and  it  was  held  that,  having  acted  through 
an  innocent  agent,  he  could.  The  question 
did  not  and  could  not  arise  whether  he  had 
lawful  authority  or  excuse  to  possess. 

Thirdly,  there  cannot  be  a  felony  without 
a  guilty  mind,  and  as  the  case  states  that  on 
this  point  there  was  evidence  both  ways,  the 
question  ought  to  have  been  left  to  the  jury. 
The  word  "  feloniously "  is  necessary  in  an 
indictment  for  felony :  Hawkins  P.  C.  Bk.  2, 
c.  25,  s.  55;  Reg.  v.  dray  (Leigh  &  Cave,  C.  C. 
365 ;  33  L.  J.  (M.C.)  78).  And,  this  being  so, 
the  word  must  have  a  meaning.  Felony 
must  be  "felleo  animo  perpetratum : "  Co. 
Litt.  391  a. ;  Jacob's  Law  Diet,  sub  voc.  In 
lieg.  V.  Sleep  (Leigh  &  Cave,  C.  C.  44,  54 ;  30 
L.  J.  (M.C.)  170,  173)  Cockbum,  C.J.,  says, 
"  To  constitute  an  offence  there  must  bo  a 
^uHty  mind." 


t7.  C.  Carter,  for  the  prosecution.  T 
dictment  is  good.  It  is  true  that  the 
"without  lawful  authority  or  excuse" 
in  the  same  section  which  creates  the  c 
But  as  the  burden  of  proof  is  ex] 
thrown  on  the  accused,  they  are  rat 
the  nature  of  a  proviso  than  an  exo 
The  only  reason  why  a  proviso  need  : 
negatived  is  because  the  proof  lies  • 
accused.  But,  even  if  it  be  otherwise,  tfa 
"excuse"  includes  authority.  "Eqa 
words  are  always  sufficient.  In  Grtvn 
(1  And.  194)  the  words  of  a  statute 
"  shall  command,  liire,  or  counsel ;"  a 
indictment,  which  charged  that  the  a 
"  excitavit,  movit,  et  procurabat,"  wj 
good.  In  EUwot  th*8  Vt4se  (2  East.  P.  ( 
the  words  of  the  statute  were,  "  shall 
make,  forge,  or  counterfeit,"  and  t 
dictment,  which  charged  the  prisonc 
*'  falsely  making,  forging,  and  adding 
was  held  good. 

Secondly,  the  prisoner  had  no  lawful 
rity  or  excuse  for  his  possession  of  th 
Heg,  v.  Bantiea  (2  Moo.  C.  C.  309] 
authority  to  this  effect  There,  as  he 
innocent  agent  was  authorized  to  do  \( 
did,  and  there  was  as  much  an  authc 
the  accused  to  make  in  that  case  as  to; 
in  this. 

Thirdly,  the  intention  of  the  prisonc 
the  use  of  the  die  is  no  ingredient 
offence :  l^eWs  Cast  (Foster's  C.  L.  430 

BoviLL,  C.J.  The  first  question  i£ 
the  sufficiency  of  the  indictment.  To 
an  indictment  good  under  the  sect 
question,  it  must  sufficiently  describ 
which  is  made  an  offence  by  the  sectio 
that  is,  not  simply  having  possess 
coining  tools,  but  having  them  "t 
lawful  authority  or  excuse."  It  is  trut 
are  words  throwing  upon  the  accus 
burden  of  shewing  lawful  authority 
cuse ;  but  these  words  only  alter  the  r 
evidence,  they  do  not  alter  the  rule 
the  description  of  the  offence  in  an 
ment. 

It  being  necessary,  then,  to  negative  " 
authority  or  excuse,"  the  words  of  tl 
sent  indictment  are,  "without  lawful  e: 
nothing  being  said  of  authority.  If  tb 
"  excuse  "  necessarily  includes  authori 
indictment  will  be  good ;  if  not,  it  ^ 
bad.  Under  tiie  older  Act,  2  Will.  4 
s.  10,  two  distinct  offences  were  mei 
separately,  namely,  making  or  mendiOi 
ing  tools  without  lawful  authority,  and ! 
possession  of  them  without  lawful  ( 
In  the  present  Act  the  two  oSmc 
8i)oken  of  together,  and  the  words  "^ 
lawful  authority  or  excuse"  applied 
whole.  This  is  sufficient  to  accoont  i 
introduction  of  both  words  without  sop 
that  in  the  case  of  possession  both'ara 
sai7 ;  and  we  have  been  unable  to  co 
any  case  in  whi^  there  could  be  a  i 
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[ty,  which  was  not  also  a  lawful  cx- 
We  must  therefore  hold  that  the  word 
e  "  includes  authority,  and  the  indict- 
\  sufficient. 

Becx)nd  question  is,  whether  there  was 
idenoe  to  go  to  the  jury  of  lawful 
ity  or  excuse.  The  only  evidence  was 
le  maker  of  the  dies  had  permission 
16  authorities  of  the  Mint  to  deliver 

0  the  prisoner.     In  this  they  only 

1  the  prisoner  to  carry  out  his  original 
m,  whatever  that  might  be ;  they  gave 
3  authority  to  have  the  dies  in  his 
ion.  I  think  therefore  there  was  no 
e  to  go  to  the  jury  of  lawful  authority 
jiie.  • 

IS  further  argued  that  a  guilty  mind 

Ity  intention    was  neceswiry   to  the 

and  that  the  judge  ought  to  have 

oestion  as  to  intent  to  the  jury.    But 


there  is  nothing  in  the  Act  to  make  the 
intent  any  part  of  the  offence.  I  agree  that 
under  the  word  "  feloniously  "  a  guilty  know- 
ledge must  be  shewn;  that  is  to  say,  that 
the  accused  must  have  knowingly  done  that 
which  is  mode  an  offence  by  the  Act.  What 
it  was  here  suggested  ought  to  have  been  left 
to  tlie  jury  was,  the  prisoner's  intention  as  to 
the  use  of  t)ie  dies.  And  that  has  nothing  to 
do  with  the  offence. 

Willis  and  Hannsn,  JJ.,  Channell  and 
PiGOTT,  BB.,  concurred. 

Conviction  offirmecL 

Attorney  for  prosecution :  Hie  Solicitor  to 
the  Trtasiu-y, 

Attorney  for  prisoner:  J,  M.  Oreen^/or 
E,  tarry,  Birminyham, 


21, 1871.  '  The  Queen  v.  Samuel  Harris  and  Henrt  Cocks.    [1  G.  G.  TL  282.] 


e — Indecently   oxpoeing  the   Person  — 
Public  place — ^Urinal. 

prisoners  were  convicted  of  indecently 
g  their  persons  in  a  urinal,  open  to  the 
which  stood  on  a  public  footputh  in  Hyde 
md  the  entrance  to  which  was  from  the 
i; — 

,  that  the  jury  might  well  find  the  urinal 
public  place,  and  that,  therefore,  the  con^ 
was  good, 

V,  Orchard  (3  Cox  Crim.  C,  248),  oh- 
ypon, 

I  stated  by  the  Assistant  Judge  of  the 
flex  Sessious. 

istment  for  a  nuisance  by  indecently 
]g  the  person  and  committing  acts  of 
88  in  an  open  and  public  place, 
prisoners  were  tried  on  the  23rd  of 
iber,  1870. 

ras  proved  that,  complaints  having 
nade  to  the  police  of  practices  at  a 
two  police  constables  in  plain  clothes 
irected  to  watch  the  place,  and  on  the 
I  October  they  found  the  two  prisoners 
urinaL  They  were  standing  facing 
•ther ;  but  on  seeing  the  officers,  each 
1  into  a  compartment  in  the  urinal. 
)lioe  officers  went  to  the  further  end  of 
inal  were  there  were  openings  enabling 
U>  see  into  the  urinal ;  they  then  saw 
ksve  the  compartment  which  he  had 
Dsijr  entered  and  go  to  the  compart- 
in  which  Cocks  was.  Cocks  turned 
,  and  the  jirisoners  exposed  their  per- 
id  eommitted  acts  of  lewdness. 
vrinal  is  open  to  the  public,  and  is 


situate  in  Hyde  Park  near  to  a  lodge  the 
window  of  which  on  a  first  floor  commands  a 
view  of  the  urinal,  the  distance  between  the 
lodge  and  the  urinal  being  14  feet  6  inches. 

The  urinal  is  approached  by  agate  opening 
from  the  public  footpath,  and  there  is  also 
access  to  it  by  another  gate  communicating 
with  a  small  garden  belonging  to  the  lodge. 

The  jury  found  the  prisoners  guilty. 

The  question  was  whether,  in  point  of  law, 
the  conviction  could  be  sustained. 

The  case  was  argued  before  Bovill,  C.J., 
Wiiles  and  Hannen,  JJ.,  Channell  and 
Pigott,  BB. 

//.  Oiffard,  Q.C.  (Rihton  with  him),  for  the 
prisoners.  The  conviction  cannot  be  sus- 
tained. To  make  the  acts  of  the  prisoners  a 
criminal  offence,  they  must  have  been  done 
in  an  open  and  public  place.  It  is  not  every 
place  to  which  the  public  have  the  right  of 
access  that  is  an  open  and  public  place  in 
this  sense,  but  the  place  must  be  open  to 
public  view ;  otherwise  bathing  on  the  most 
unfrequented  spot  of  the  seashore  would  be 
an  offence.  And  lieg,  v.  Orchard  (3  Cox  Crim. 
C.  248)  expressly  decides  that,  inasmuch  as 
the  very  purposes  for  which  a  urinal  is  set 
apart  necessarily  involve  some  exposure  of 
the  i)erson,  it  cannot  be  a  public  place  in  such 
a  sense  as  to  make  an  indecent  exposure  of 
the  person  there  a  nuisance.  On  the  au- 
thority, therefore,  of  that  case,  there  was  no 
evidence  in  the  present  case  to  go  to  the  jury. 
In  Sir  Charles  StdlevB  Case  (1  Sid.  168),  the 
defendant  exposed  bis  person  so  as  to  be 
visible  from  a  public  market,  and  all  the 
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other  cases  in  which  a  conviction  has  been 
npheld  are  upon  the  same  principle. 

Harris,  for  the  prosecution,  was  not  called 
upon. 

BoTiLL,  G.J.  If  all  the  facts  in  Reg,  y. 
Orchard  (3  Cox  Crim.  C.  248)  had  been  sot 
out,  and  the  view  of  the  learned  judge  clearly 
stated  in  the  report  of  the  case,  it  might  have 
b^n  some  authority  for  our  guidance.  But, 
upon  any  view  of  it,  I  do  not  think  that  it 
applies  to  the  present  case. 

The  indictment  is  for  exposing  the  per- 
son and  committing  acts  of  lewdness  in  an 
open  and'  public  place.  If  the  judge  was 
bound  to  tell  the  jury  that  a  uhoal  could 
not  be  such  a  place,  of  course  the  oonvio- 
tion  was  wrong  and  must  be  set  aside,  but 
not  otherwise.  Now,  it  appears  that  the 
urinal  was  open  to  the  public ;  that  it  was  in 


Hyde  Park,  upon  a  public  footpath ;  as 
the  entrance  to  it  was  from  that  footp 
think  it  was  just  as  much  a  public 
with  respect  to  that  portion  of  the  pnU 
I  use  it,  as  a  public  highway.    Eveiy 
I  must  be  more  or  less  screened  from  r. 
some  side,  and  the  size  of  an  inclosu 
not  necessarily  afiSdct  the  questioo  whe 
is  a  public  place  or  not.    We  are  only 
I  to  decide  whether  this  could  be  a 
,  place.    But  I  think  it  clearly  was  si 
just  the  sort  of  public  place  to  which  t 
ought  to  be  applied. 

WiLLBS  and  Hannen,  JJ.,  CHAmfn 
PiGOTT,  BB.,  concurred. 

Conviction  offir 

Attorneys  for  prosecution :  AUen  <fe , 
Attorney  for  prisoner :  Edward  Lew 


J'w.  21, 1871.    The  Qdbbn  v.  Hardt.    [1  C.  C.  R  278.] 


Obetraclicm  of  Train— 24  &  25  Vict  c.  07,  8.  36— 

Making  Signals. 

24  <fe  25  Vict,  c,  97,  s,  36,  enacts  that  "who- 
soever by  any  unlawful  act,  or  by  any  wilful 
omission  or  neglect,  shall  obstruct,  or  cause  to  be 
obstructed,  any  engine  or  carriage  using  any 
raUway ,  ,  ,  ,  shall  be  guilty  of  a  mindemeunour** 

The  prisoner,  who  was  not  a  servant  of  the 
railway  company,  stood  on  a  railway  between 
the  two  lines  of  rails,  at  a  point  between  two 
stations.  As  a  train  was  ajyproaching  he  held 
up  his  arms  in  the  mode  tmed  by  inspectors  of 
the  line  when  desiivus  ofstoftjnng  a  train  between 
two  stations.  This,  as  the  prisoner  intended 
tliat  it  should,  caused  tlui  driver  to  shut  off 
steam  and  diminisHi  the  speed,  and  led  to  a 
delay  of  four  minutes : — 

Held,/Aa^  the  prisoner  had  obstructed  a  train 
within  the  meaning  o/  24  A  25  Vict,  c,  97, 
<.  36. 

Gasb  stated  by  Keating,  J. 

Indictment  under  24  &  25  Vict.  c.  97,  s.  36, 
that  the  prisoner,  "by  a  certain  unlawful 
act,  to  wit,  by  unlawfully  interfering  with 
and  dianging,  and  by  making  and  shewing 
certain  signals  upon  a  certain  railway  to  wit, 
&C.,  unlawfully  and  wilfully  did  obstruct, 
and  cause  to  be  obstructed,  an  engine  and 
carriages  then  using  the  said  railway  against 
the  statute,  &c." 

Second  count,  that  the  prisoner  did  "un- 
lawfully and  wilfully  obstruct  and  cause  to 
be  obstructed,  an  engine  and  carriages  then 
usiug  the  said  railway  against  the  statute,  dec." 

The  prisoner  was  tried  on  the  26th  of 
July,  1^0. 

At  10  A.M.  on  the  24th  of  May,  1870,  the 
defendant  requested  the  signal  man  at  the 


Luton  Station,  on  the  Midland  Rail^ 
stop  the  goods  train  then  coming  towa 
on  its  way  to  Leagrave,  two  and  a  hal 
nearer  to  Bedford,  to  which  latter  pli 
was  anxious  to  proceed  in  order  to  c 
passenger  train.  The  signal  man  refo 
do  so,  and  referred  him  to  the  station-: 
who  also  gave  a  like  refusal.  The  def 
then  proceeded  along  the  line  toward 
grave  700  or  800  yards  and  on  the 
train  approaching  him,  having  passi 
Luton  iStation,  he  placed  himself  o 
space  between  the  two  lines  of  raiiwa 
held  up  his  arms  in  the  mode  used 
spectors  of  the  line  when  desirous  of  st( 
a  train  between  two  stations.  The  deft 
kuew  that  his  doing  so  would  proba) 
duce  the  driver  to  stop  or  slacken  spee 
his  intention  was  to  produce  that  eueci 
driver,  supposing  him  to  be  an  ins] 
shut  off  steam,  diminishing  the  speed  ] 
ally  from  twenty  to  four  miles  an  hou 
the  defendant,  when  the  train  came 
that  speed,  jumped  into  the  guard's  va 
the  train,  without  actually  stopping 
ceeded  onward  towards  Leagrave  at  its 
pace.  The  delay  caused  by  i^utting  c 
steam  and  diminishing  the  speed  was 
four  minutes,  and  the  station-master  i 
that  if  the  goods  train  had  not  on  that 
sion  been  before  its  usual  time,  the  d€ 
four  minutes  would  have  obliged  him  i 
the  next  passenger  train  if  punctual 
time.  No  actual  delay  in  that  respect, 
ever,  took  nlace.  The  defendant  was  a  8 
ticket  holaer,  but  had  no  right  as  mi 
travel  in  a  goods  train. 

The  Jury  found  the  prisoner  guilfy. 

Tlie  question  was  whether  the  fitd 
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lounted  to  an  obstraction  within 
ing  of  8.  36  of  24  &  25  Vict.  c. 

96  "WHS  argued  before  Bovill,  C.J., 
1  Hannen,  J  J.,  Ghannell  and  Pigott, 

osel  appeared  for  the  prisoner. 

>reu»eMer.  for  the  prosecution.  This 
I  decided  in  Jieg.  v.  Iladfehi  (2\ 
ibstmction  under  s.  36  of  24  &  ti-D 
1,  need  not  be  an  actual  physical 
»n ;  and  therefore  in  that  case  it  was 

the  prisoner  who  had  stopped  a 
Itcring  the  signals  at  a  station  from 
"  to  "  danger,"  and  "  caution,"  was 
onvicted  of  an  obstruction  under 
on.  This  section,  which  makes  it 
leanour  to  obstruct  a  train,  uses 
general  words  "by  any  unlawful 
it  8.  35,  which  makes  a  similar 
m  felony,  if  done  maliciously,  men- 
imber  of  specific  acts.  And  these 
icludi>d  under  the  words  **  unlawful 
3.  36:  /rr-r/.v.  lladfiM.  (1)  Then 
s  the  words  expressly,  "make  or 
le  or  remove  any  signal  or  light." 
distinction  between  this  case  and 
iiifield  (1)  is  that  tliere  the  prisoner 
fixed  signal,  liere  he  made  a  signal 
inns.  But  this  is  making  a  signal 
3  meaning  of  the  Act.  It  is  a  signal 
:  to  the  popular  use  of  language. 

case  shews  tliat  it  is  the  mcxle 
ling  in  ordinary  use  between  two 
£  tibe  fixed  signal  is  used  at  stations. 

,  C.J.  There  can  be  no  doubt  in 
that  the  prisoner  did  in  flBLct  make 
lamely,  by  holding  up  liis  arms  in 
used  by  inspectors  of  the  line  when 
of  stopping  a  train  between  two 
or  tliat  he  did  thus  ol^truct  the 


15  of  24  &  25  Vict.  c.  97,  enactd  that 
>r  shall  unlawfully  aud  maliciously  put, 
,  or  throw  upon  oi'  across  any  railway 
stone,  or  otber  matter  or  thing,  or  ahull 
r  Bnd  malicloubly  take  up,  remove,  or 
ny  rail,  sleeper,  or  otlier  matter  or  thiug 
to  any  railway,  or  shall  unlawfully  and 
f  turn,  move,  or  divert  auy  points  or 
shinery  belonging  lo  auy  railway,  or 
wfully  and  maliciously  make  or  shew, 
Dove  any  signal  or  light  upon  or  near  to 
•y,  or  shall  unlawfully  and  maliciously 
le  to  be  done  any  other  matter  or  thing 
it,  in  any  of  the  cases  aforesaid,  to  oIh 
letk  overthrow,  injure,  or  destroy  any 
ider,  carriage,  or  tmck  using  sucii  rail- 
be  guilty  of  felony. ..." 
•  Whosoever  by  any  unlawful  net,  or  by 
omisnoa  <»  negleo^  shall  obstruct,  or 
be  obttmoted,  any  engine  or  carriage 
nilway,  or  shall  aid  or  assist  Uierein, 
oiHy  of  a  miademeanour. . .  P 
e>r  258. 


train,  for  the  driver  shut  oflF  steam  and 
diminished  the  speed  of  the  train  from 
twenty  to  four  miles  an  hour;  or  that  the 
prisoner  did  what  he  did  with  the  intention 
of  producing  this  result.  We  have  to  con- 
sider whether  this  is  such  an  obstruction  as 
is  contemplated  by  s.  36  of  24  &  25  Vict. 

c.  irr. 

The  first  question  is  whether  the  section 
applies  to  anything  except  a  mere  physical 
olwtruction.  If  it  had  spoken  of  obstructing 
the  line  of  railway,  it  might  have  been  limited 
to  i)liysical  obstructions.  But  the  words  are, 
"obstruct  any  engine  or  carriage."  And 
further  the  section  speaks  not  only  of  ob- 
struction **  by  any  unlawful  act,"  but  also  of 
obstruction  "  by  any  wilful  omission  or  de- 
fault.**  These  latter  words  are  probably 
directed  to  the  case  of  a  servant  of  the  com- 
pany delaying  a  train  by  wilfully  omitting 
some  act  which  it  is  his  duty  to  do;  and 
they  must  include  something  beyond  mere 
physical  ol>struction.  But  all  doubt  is  re- 
moved when  we  refer  to  s.  35.  That  section 
makes  it  felony  to  do  certain  acts  maliciously 
and  with  intent  to  obstruct.  It  enumerates 
first  a  number  of  acts  which  would  no  doubt 
amount  to  a  physical  obstruction  of  the  line 
itself,  such  as  placing  wood  or  stones  across 
the  railway,  displacing  the  rails,  or  altering 
the  points.  Then  follow  the  words,  "shall 
unlawfully  and  maliciously  make  or  shew, 
hide  or  remove  any  signal  or  light  upon  or 
near  to  any  railway ; "  and  then  the  general 
words  "  shall  unlawfully  and  maliciouslv  do 
or  cause  to  be  done  any  other  matter  or  thing 
with  intent,  &c."  Now  it  is  quite  clear  that  the 
making  or  altering  of  a  signal  need  not  neces- 
sarily create  any  physical  obstruction;  and 
it  is  therefore  clear  that  the  word  "  obstruct " 
in  s.  35  is  not  limited  to  physical  obstruction. 
I  should  have  said  the  Fame  of  s.  36,  even  if 
it  had  stood  alone.  But  plainly  the  same 
word  must  have  the  same  meaning  in  both 
sections ;  and  therefore  s.  36  applies  to  other 
than  physical  obstructions. 

Secondly,  I  think  that  each  of  the  things 
specifically  mentioned  in  s.  35  is  included 
under  the  general  words  "  any  unlawful  act " 
in  s.  36.  And  as  the  prisoner's  act  is  within 
the  terms  of  s.  35,  he  was  properly  convicted. 

The  case  of  7?^v.  v.  HadJUld  (1)  proceeded 
upon  the  same  principle.  It  is  true  that  in 
that  case  an  actual  fixed  signal  was  altered ; 
but  the  Act  says  expressly  '*  shall  make  any 
signal,"  and  the  cases  are  therefore  not  dis- 
tinguishable. 

WiLLES  and  Hannen  J.J.,  Channell  and 
PiGOTT,  BB.,  concurred. 

Conviction  affiitned. 

Attorneys  for  prosecution :  Beale^  Mariyold, 
A  Bealt, 

(1)  Ante,  p.  108. 
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lAroeny — Obtaiuing  Money  by  False  Pretencea —  , 
Hanter  and  Senrant — Hlaappropriatioii  of  | 
Money  by  Serrant 

A  tervant,  wh(»e  duty  it  was  to  pay  hU 
master's  workmen,  and  for  this  purpose  to 
obtain  the  necenstiry  money  from  his  mastet's 
catJiier,  fraudulently  represented  to  the  cashier 
that  the  wages  due  to  one  of  t}*e  workmen  u^ere 
lartjer  than  t/iey  realty  ft'ere^  and  so  obtained  . 
from  him  a  larger  sum  thin  wtts  infict  ntces- 
sary  to  pay  tJie  workmen.  He  did  this  in- 
tending at  the  time  to  appropriate  tJie  bdauce 
to  his  own  use.  Out,  of  the  sum  so  received 
he  paid  the  vjorkmen  (he  wages  reuUy  due  to 
th*7n,  and  approj/riated  the  balance  to  his  own  ' 
use  : —  I 

I 

Held,  that  whether  the  training  of  the  money 
in  the  first  instance  tvas  larceny  or  obtaiuing 
money  by  false  pretences,  the  money  while  it 
remained  in  the  jn'isoner's  custody  was  the 
j/roperty  and  in  the  jtossession  of  the  master, 
and  therefore  tfie  misappropriation  cf  it  by  the 
servant  was  larceny.  ! 

Case  Btatod  by  the  Chairman  of  the  Wor- 
cestershire Quarter  Sessions.  ! 

Indictment  for  larceny. 

The  prisoner  was   tried  on  the  2nd   of  j 
January,  lb71,  for  stealing?  certain  moneys 
belonging  to  his  master,  one  George  Hands. 

The  said  George  Hands  was  a  currier  at  ' 
Kidderminster,  and  in  the  habit  of  employing 
several  workmen  in  his  said  business.    The  , 
prisoner  was  in  and  before  the  mouth  of 
November,  1870,  and  continued  until  the  i 
early  part  of  the  following  month  to  be,  a  , 
servant  of   the  said  Greorge  Hands,  being  . 
employed  at  a  weekly  sabiry,  as  a  confiden-  | 
tial  foreman  over  the  workmen.    It  was  part  I 
of  the  duty  of  the  prisoner  to  engage  and  ' 
dismiss  the  workmen,  as  occasion  required,  , 
and  he  generally,  but  not  invariably,  con-  ■ 
suited  liis  master  as  to  such  engagement  and  . 
dismissal,  and  as  to  the  amount  of  wages  at 
which  such  workmen  were  to  bo  engaged 
The  workmen  were  engaged  at  so  much  a 
week  for  ordinary  time,  and  they  were  to  be 
paid  after  the  hamc  j)roj>ortionate  rate  for 
any  overtime.     A  wages  book  was  ktpt  at 
the  master's  counting-house,  and  was  given 
out  to  the  prisoner  on  the  morning  of  every 
Saturday  (which   was  the  pay-day  for  the 
workmen),  in  order  that  he  might  enter  on  a 
pay-sheet  in  the  book  the  names  of  the  several 
workmen  who  had  been  employed  during  the 
week,  and  set  opposite  to  each  person's  name 
the  amount  duo  to  him  for  wages.     When 
this  was  done,  the  prisoner,  according  to  the 
usual  practice,  brought  back  the  book  to  the 
counting-house,  and  gave  it  to  the  master's 
cashier,  who    generally  shew(^    it  to    the 
muster,     'ihc  several   sums  entered  in  the 


pay-sheet  were  then  added  op,  and  i 
amount  paid  by  the  cashier  to  the  j 
whose  diity  it  would  be  to  pay  the] 
the  several  workmen  their  respective 

Among  the  workmen  bo  employe 
the  prisoner  in  the  month  of  Novemb 
was  a  man  named  Williams,  who  h 
engaged  by  the  prisoner  at  24s.  a  y 
ordinary  time  (overtime,  if  any,  to 
for  in  addition  at  the  same  propc 
rate).  Ihiring  the  week  ending  the 
November,  IWO,  Williams  had  work 
time,  and  the  wages  due  to  him 
week,  calculated  at  the  rate  of  245. 
amounted  to  the  sum  of  1/.  bs.  and  i 
The  prisoner,  however,  had  before  t 
fraudulently  represented  to  his  maii 
Williams  had  been  engaged  at  the  rat 
a  week,  and  in  the  pay-sheet  for  tl 
ending  the  12th  of  November,  1 
fraudulently  set  opposite  the  name 
liams,  instead  of  the  sum  of  1/.  85.,  th< 
amount  due  to  him,  the  sum  of  1/. 
being  in  fact  the  amount  that  Willian 
have  been  entitled  to  if  he  had  been 
at  the  rate  of  26s.  instead  of  24s.  a  we 
total  amount  of  the  wages  in  the  p 
for  that  week,  including  the  sum  of  1'. 
so  represented  to  be  due  to  Willis 
the  sum  of  21/.  18s ,  and  the  cashier, 
ranee  of  the  fraud  practised  by  the  ] 
and  believing  that  the  pay-sheet  was 
on  the  same  12th  of  November,  pai( 
prisoner,  out  of  his  master's  moneys, 
of  21/.  18«.,  in  order  that  he  might  b 
thereof  pay  the  several  workmen  m< 
in  the  pay-sheet  the  wages  due  to  t 
spectively.  And  the  prisoner  was  no 
rized,  eiUier  by  his  master  or  by  the 
to  apply  any  part  of  such  moneys 
other  purpose.  After  so  obtaining 
of  21/.  18s.  from  the  cashier  ou  the  f 
the  prisoner  paid  thereout  to  Willi 
sum  of  1/.  8'<.,  being  the  cx)rrect  an 
the  wages  due  to  him,  and  frau 
appropriated  thereout  to  his  own 
sum  of  2s.  4t/.,  iHiiiig  the  excess  of 
representeil  in  the  pay-slieet  to  be 
Williams,  ov**r  the  sum  actually  due, 
prisoner  intended,  at  the  time  ^ 
obtained  the  money  from  tiie  cas 
appropriate  this  excess  to  his  own  1 
to  defraud  his  master  of  the  same. 

The  appropriation  of  this  excess 
sliillings  and  fourponce  was  the  suhje 
fiifit  count  of  the  indictment,  on  wl 
prisoner  was  tried. 

It  was  objected  by  the  counsel 
prisoner  that,  even  if  the  above  fac 
proved,  the  offence  of  the  prisoner  w 
felony,  but  that  of  obtainmg  money 
pretences. 

The  priFoner  was  found  guilty. 
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lestion  was  whether  the  prisoner,  on 
^ing  state  of  fiEUsts,  was  properly 
lilty  of  felony. 

ISO  was  argued  before  Bovill,  C.J., 
id  Hannen,  J.  J.,  Channell  and  Pigott, 


n  (-/^y  with  him),i6r  the  prisoner, 
oner  was  not,  properly,  convicted  of 
his  ofifenoe  was  only  obtaining  money 
pretences.  The  distinction  between 
offences  is  clearly  pointed  out  by 
,  J.,  in  White  v.  Garden  (10  C.  B. 
p.  9*27):  "There  is  a  very  obvious 
)n  between  the  cases  of  goods  ob- 
f  felony,  and  fraud  or  false  pretences. 
»ne  case  the  owner  of  the  goods  has 
tion  to  part  with  his  property;  in 
r  he  has."  And  Parke,  B.,  in  Powell 
id  (6  Ex.  67,  at  p.  70),  says :  «'  If  a 
through  the  fraudulent  reprosenta- 
another,  delivers  to  him  a  chattel^ 
g  to  pass  the  property  in  it,  the 
nnot  bo  indicted  for  larceny,  but 

obtaining  the  chattel  under  false 
3."    The  law  is  laid  down  in  similar 

2  East.  P.  C,  p.  816;  2  Russell  on 
4th    ed.  pp.  200,  201;    Archbold, 

Pleading,  16th  ed.  p.  312.  And 
Inction  is  a  material  one  :  per  Bovill, 
,  ▼.  /  'rince.  (1)  In  the  present  case  the 
wrho  was  the  prosecutor's  agent  for 
)06e,  parted  with  the  property.  The 
vhether  there  was  any  intention  to 
control  over  the  money  or  that  it 
>me  back  to  the  master's  hands.  And 
9  was  not.    i?e</.  V.  ITiomjtnon  (Leigh 

C.  C.  233;  32  L.  J.  (M.C.)  67)  is 
r  in  point  In  that  case  the  prisoner 
k  to  the  prosecutors,  and  it  was  his 
ascertain  each  day  the  amount  of 
d  town  dues  payable  upon  their 
curing  the  day,  to  obtain  the  amount 
i  cash-keeper,  and  to  pay  it  over  to 
ons  entitled.  On  one  occasion  he 
otly  represented  the  amount  payable 
ger  than  it  really  was,  obtained  the 
mount  from  the  cash-keeper,  and 
ated  the  difference ;  and  it  was  held 

offence  was  obtaining  money  by 
etences,  not  larceny.  The  earlier 
itcheWs  Cute  (2  East.  P.  C.  830)  and 
eonard  (1  Den.  C.  C.  304),  are  to  the 
Bct.  The  prisoner  having  obtaintxl 
3y,  and  with  an  existing  fraudulent 
[le  misappropriation  took  place  then, 
)ffence  was  completed.  Nothing  that 
30  afterwards  can  constitute  larceny. 
in  be  no  larceny  without  a  trespass ; 
sere  was  any  trespass  here,  it  could 
6  been  at  the  time  of  first  obtaining 
ej.  Here,  too,  as  in  Reij.  y.  Thompson 
fc  Cave,  a  C.  238;  32  L.  J.  (M.C.) 
iroald  be  impossible  to  specify  the 


1 


money  stolen.  Therefore  a  larceny  cannot 
be  proved.  The  statute  as  to  fii^udulent 
misappropriation  by  bailees  (1)  has  no  appli- 
cation to  the  case.  There  is  no  bailment 
unless  the  property  is  to  be  returned,  and  to 
be  returned  in  specie :  li*y,  v.  JJuhs^iU  (Leigh 
&  Cave,  C.  C.  58 ;  30  L.  J.  (M.C.)  176).  A 
baihncnt  is  there  expressly  defined  by  Cock- 
bum,  C.J.,  as  "  a  deposit  of  something  to  be 
returned  in  specie  '*  (Leigh  &  Cave,  C.  C.  at 
p.  03 ;  30  L.  J.  (M.C.)  at  p.  176). 

J,  O.  Griffits  and  Montague  iVtlliams,  for 
the  prosecution,  were  not  called  upon. 

BoYiLL,  C.J.  The  point  submitted  to  us 
is  whether  in  this  case  there  was  any  evidence 
to  go  to  the  jury  of  a  larceny.  The  obiectaon 
was,  that  even  if  the  facts,  as  stated,  were 
proved,  the  offence  of  the  prisoner  was  not  a 
felony,  but  that  of  obtaining  money  by  false 
pretences.  What,  then,  are  the  facts  ?  [His 
Lordship  stated  the  facts  as  already  set  out]. 
Now,  it  is  expressly  stated  that  the  prisoner 
after  receiving  21/.  18'».  of  his  master's  money, 
paid  thtreout  certain  moneys  on  liis  master's 
account,  and  "  fraudulently  appropriated 
thereout  to  his  own  use  the  sum  of  2s.  4^/." 
Thus  the  whole  foundation  of  one  of  Mr. 
Streeten's  arguments  fails.  He  says  the  jury 
could  not  find  that  the  particular  moneys 
intrusted,  or  any  particular  moneys  were 
appropriated.  The  case  states  otherwise. 
It  steers  clear  of  the  difiiculties  which  have 
arisen  in  some  cases,  such  as  lief/,  v.  Tht/inpton 
(Leigh  &  Cave,  C.  C.  233;  32  L.  J.  (M.C.) 
57),  inasmuch  as  the  misapplication  is  found 
to  have  been  of  a  portion  of  the  very  moneys 
delivered  to  the  prisoner. 

It  was  next  contended  that  the  manner  in 
which  the  prisoner  obtained  the  21'.  18s.  was 
an  obtaining  the  money  by  false  pretences, 
but  did  not  amount  to  larceny.  If  this  had 
been  the  only  circumstance  in  the  case,  the 
question  wotdd  have  had  to  be  determined, 
and  it  would  have  been  a  question  for  the 
jury. 

But,  after  the  money  was  handed  over, 
whose  property  was  it  ?  I  think  the  evidence 
shews  it  was  the  master's;  and,  if  so,  at 
common  law,  the  possession  was  the  master's 
too.  A  servant  and  a  bailee  at  common  law 
are  in  a  different  position;  for  a  bailee  has 
the  possession  of  the  goods  intrusted  to  liim, 
a  servant  only  the  custody.  A  servant  could 
therefore  be  indicted  for  stealing  the  things 
in  his  custody,  but  in  his  master's  possession. 
Difficulties  arose,  it  is  true,  in  vhjbgs  whtTo 


(I)  Ante,  p.  42. 


(1)  24  &  25  Vict.  c.  96,  s.  3.  tniiols  that  '*  who- 
soever, being  a  bailc'6  of  any  chattel,  money,  or 
valuable  Scourity,  sliull  fiaudulentlv  take  or  oou- 
vert  the  same  to  hui  own  lue,  or  the  uae  of  any 
peraon  other  than  the  owner  thertot  although  he 
Bhall  not  brtak  bulk  or  otherwise  aetermine  the 
bailment,  bhall  be  guilty  of  laroenv,  and 
be  convicted  thereof  nuon  an  indie' 
laroeny. . .  .** 
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the  seryant  recdyed  property  firom  a  third 
person,  and  appropriated  it  to  his  own  use 
before  it  ever  came  into  the  hands  of  hit* 
master  or  of  any  fellow  servant  for  him.  And 
hence  the  statutes  as  to  embezzlement  were 
passed.  But  in  all  other  cases  the  ofifence 
was  larceny  at  common  law,  as  in  Reg,  v. 
WattB  (2  Den.  C.  C.  14).  So  in  this  case  the 
money,  while  in  the  prisoner's  hands,  was 
clearly  his  master's  money  at  the  time  of  the 
misappropriation,  and  it  was  in  the  con- 
structive possession  of  the  master.  The 
misappropriation  of  it  was,  therefore,  larceny. 

Even  if  the  prisoner  had  anythiiig  more 
than  the  bare  custody  of  the  money  as  a 
servant,  it  is  difficult  to  see  why  he  did  not 
hold  it  as  a  bailee  within  the  meaning  of  the 
section  which  has  been  referred  to.  But  this 
it  is  unnecessary  to  decide. 

The  decision  in  Reg.  v.  Thompson  (Leigh 


&  Cave,  C.  C.  233;  32  L.  J.  (ILC)  67) 
entirely  upon  the  question  whether 
was  a  larceny  in  the  obtaining  of  the  i 
in  the  first  instance.  The  point  wa 
considered,  whether  the  subeequent  d 
propriation  was  larceny,  nor  was  any  qn 
raised  as  to  the  Act  relatii^  to  frauc 
bfidlees.  The  present  case  is  not  goi 
by  it,  but  falls  within  the  decision  in  J 
Goode  (Gar.  &  M.  582),  and  other  s 
cases. 

Willis  and  Hannsh,  JJ.,  Chakhsl 
FiooTT,  BR,  concurred. 

Conviction  affirm 

Attorney  for  prosecution:  B,  Hat 
MHUr  Corbet,  KiddermittBttr, 

Attorney  for  prisoner:  Dim9(lile,j 
Saunders,  Kidderminster, 


Jan.  31, 1871.    Thx  Queen  v,  Johh  Abdlet.    [1  C.  C.  R  301.] 


Obtaining  Money  under  False  Pretences — ^Mis- 
representation of  Quality — Speciflo  Faot. 

Hie  prisoner  induced  the  prosecutor  to  pur* 
chase  a  chain  from  him  by  fraudulently  repre- 
senting that  it  was  15-carat  gold,  when,  in  fact, 
it  was  only  of  a  quality  a  trifle  better  than 
6'Carat,  knowing  at  the  time  that  he  was  falsely 
representing  the  quality  of  the  chain  as  l^-carat 
gold : — 

Held,  that  the  statement  that  the  chain  was 
15-carai  gold,  not  being  mere  exaggerated  praise, 
nor  relating  to  a  mere  matter  of  opinion,  but  a 
statement  as  to  a  sjtecific  fact  within  the  knouf- 
ledge  of  the  prisoner,  was  a  sufficient  false  pre- 
tefice  to  sustain  an  indictmerit  for  obtaining 
money  under  false  pretences, 

Reg.  V.  Bryan  (Dears.  A  B,  C.  C.  265)  dis- 
tinguished. 

Case  stated  by  the  Chairman  of  Quarter 
Sessions  for  the  County  Palatine  of  Durham. 

Indictment  for  obtaining  51,  and  an  Albert 
chain  of  the  value  of  7s,  Qd,  by  false  pre- 
tences. 

The  pnsoner  was  tried  on  the  2nd  of  Jan- 
uary, 187L 

The  material  &cts  were  as  follows : — 

The  prisoner  went  into  the  shop  of  the 
prosecutor,  who  was  a  watchmaker  and 
jeweller,  and  stated  that  he  was  a  draper,  and 
was  51,  short  of  the  money  required  to  mi^e 
up  a  bill,  and  asked  the  prosecutor  to  buy  an 
Albert  chain  which  he  (the  prisoner)  was 
then  wearing.  The  prisoner  said,  "It  is 
15'Cant  fine  gold,  and  you  will  see  it  stamped 


on  every  link.  It  was  made  for  me, 
paid  nine  guineas  for  it  The  maker  tc 
it  was  worth  51,  to  sell  as  old  gold." 
prosecutor  bought  the  chain,  relying, 
said,  on  the  prisoner's  statement,  bni 
examining  the  chain,  and  paid  5^.  for  i1 
gave  also  to  the  prisoner  in  part  payn 
gold  Albert  chain  valued  at  7s.  6^ 
prisoner's  chain  was  marked  "15  ct 
every  link,  and  in  a  very  short  afterwai 
(the  prisoner)  was  apprehended,  and 
wore  another  Albert  chain  of  a  cfaai 
similar  to  that  sold  to  the  prosecutoi 
also  being  marked  "  15  ct."  on  every  lin 
was  proved  that  "15  cf'was  a  Halt 
used  in  certain  towns  in  England,  and  p 
on  articles  made  of  gold  of  that  quali^ 
that  chains  when  assayed  are  g^ 
found  to  be  one  grain  less  than  the  i 
exceptionally  two  grains.  The  chain  b( 
by  the  prosecutor  was  assayed  and  fimi 
be  of  a  quality  a  trifle  better  than  6- 
gold,  and  of  tlie  value  in  gold  of  22.  S 
It  was  proved  that  had  it  been  15-eaxat 
it  would  have  been  worth  51,  10s,  A< 
the  charge  for  what  is  odled  "  fashion 
"  make,"  and  the  price  of  a  locket  atta 
the  chain  bought  by  the  prosecutor  won 
sold  for  SI,  Os,  3d,,  but  had  it  been  15-oi; 
would  have  been  sold  for  9^.  Tliere  we 
drapery  goods  or  anything  oonneoted 
such  trade  found  on  the  priaoner,  but ' 
arrested  he  had  in  his  pofisession  a  IieoB 
sell  plate,  two  watches,  two  white  i 
waton-guards,  and  the  diain  obtained 
the  prosecutor. 
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nnan  was  asked  by  the  connsel 
>ner  to  stop  the  case,  on  the  au- 
Heg,  V.  liryan  (Dears.  &  B.  C.  C. 
)clined  to  do  so,  and  left  the  case 

who  found  the  prisoner  gnilty, 
tey  found  that  the  prisoner  knew 
lely   representing  the  quality  of 

I5-carat  gold, 
tion  was,  whether  or  not  the  pri- 

rightly  convicted  of  obtaining 
3r  false  pretences. 

was  argued  before  Bovill,  G.J., 
Byles,  J  J.,  Ghannell  and  Pigott, 


<?,  for  the  prosecution.  The  con- 
the  prisoner  is,  that  the  repre- 
lat  the  chain  was  15-carat  gold 
3  representation  of  quality,  and 
authority  of  R'-g.  v.  Bryan  (Dears. 
75),  such  a  representation  cannot 
ject  of  an  indictment.  But  the 
ion  here  was  not  one  merely  as  to 
was  as  to  the  species  of  the  article. 
Dundas  (6  CJox  Grim.  C.  380J 
inferior  quality  was  representea 
3retts  Premier"  blacking;  and, 
I  well-known  article  of  commerce, 
that  the  misrepresentation  was 
The  present  case  is  exactly 
-carat  gold  is  a  known  and  specific 
ren  if  this  be  not  so,  Beg.  v.  Bryan 
).  C.  C.  265)  is  not  an  authority 
position  so  wide  as  that  a  mis- 
ion  of  quality  cannot  be  indictable. 
)  the  prisoner  represented  certain 
OS  to  be  equal  to  "  Elkington's  A.," 
ict  they  were  of  inferior  quality ; 
deld  that  the  conviction  could  not 
d.  But  the  groxmd  was  that  the 
ion  was  not  of  any  specific  fact, 
puffing  and  statement  of  matter 
per  Erie,  J.  (Dears.  <&  B.  C.  C.  at 
he  distinction  between  knowledge 
1  is  fully  pointed  out  in  2  Russell 
pp.  66i-5,  4th  ed.,  editor's  note. 
rer  there  is  a  misrepresentation  of 
suit  within  the  knowledge  of  the 
e  is  a  criminal  ofifence :  Beg.  v.  Goss 
JOS ;  29  L.  J.  (M.  C.)  86) ;  Beg.  v. 
Den.  C.  C.  559).  Thus  in  Beg.  v. 
irs.  &  B.  G.  G.  442)  the  prisoner 
ted  for  representing  a  1/.  note  to 
te.  In  B''g.  v.  Bothuck  (Dears.  & 
the  fraud  consisted  in  represent- 
1  to  be  of  silver  when,  in  fact,  it 
aetaL  In  lieg.  v.  isttvens  (1  Cox 
)  bars  of  worthless  metal  were  re- 

0  be  ingots  of  silver.  In  Beg.  v. 
>en.  G.  G.  273)  and  Beg.  v.  Gosh 
»8 ;  29  L.  J.  (M.G.)  86)  the  fraud 

1  shewing  false  tasters,  represent- 

0  have  been  taken  from  cheeses 
prisoners  were  selling,   though 

1  from  other 'cheeses.  In  almost 
oases  the  representations  related 
Utj  (tf  goods.    The  fact  that  the 


representations  were  made  in  the  course  of  a 
bargain  for  sale  does  not  make  them  the  less 
a  criminal  offence :  Beg.  v.  Kenrick  (5  Q.  B. 
49) ;  Beg.  v.  Bi^an,  per  Growder,  J.  (Dears. 
&  B.  G.  G.  265,  at  p.  279). 

No  counsel  appeared  for  the  prisoner. 

Oreeiihow,  amicus  curise,  referred  to  Beg.y. 
Bidgway  (3  F.  <&  F.  838). 

BoviLL,  G.J.  The  question  which  wo  have 
to  consider  in  this  case  is,  whether  there  was 
evidence  to  go  to  the  jury  on  which  they 
could  find  the  prisoner  guilty  of  obtaining 
money  under  false  pretences.  I  think  there 
clearly  was  evidence ;  and  that  it  would  have 
been  quite  impossible  for  the  learned  chair- 
man with  any  propriety  to  stop  the  case. 
There  were,  in  addition  to  the  representations 
as  to  the  quality  of  the  gold,  distinct  state- 
ments of  matters  of  iAci,  and  there  was  evi- 
dence of  the  falsehood  of  these  statements. 
The  prisoner  stated  that  he  was  a  draper, 
and  was  5Z.  short  of  the  money  required  to 
make  up  a  bill.  But  there  were  no  drapery 
goods,  nor  anything  connected  with  such 
trade,  found  on  the  prisoner,  but  when  ar- 
rested he  had  in  his  possession  a  licence  to 
sell  plate,  two  watches,  two  white  metal 
watch-guards,  and  the  chain  obtained  from 
the  prisoner;  and  he  wore  another  Albert 
chain  of  a  character  similar  to  that  sold  to 
the  prosecutor,  this  also  being  marked  15- 
carat  gold  on  every  link.  Looking,  therefore, 
at  the  whole  of  the  evidence,  there  is  suf- 
ficient ground  on  which  the  finding  of  the 
jury  may  be  supported  and  the  conviction 
Bustaiued. 

But  the  jury  have  further  found  that  the 
prisoner,  when  he  represented  the  chain  to 
be  15-carat  gold,  knew  this  representation  to 
be  false.  And  the  question  whether  the  con- 
viction can  be  supported  upon  that  finding 
alone  stands  upon  a  somewhat  different  foot- 
ing. The  cases  have  drawn  nice  distinctions 
between  matters  of  fact  and  matters  of 
opinion,  statements  of  specific  facts  and  mere 
exaggerated  praise.  It  is  difficult  for  us, 
sitting  here  as  a  Gourt,  to  determine  conclu- 
sively what  is  fact  and  what  is  opinion,  what 
is  a  specific  statement  and  what  exaggerated 
praise.  These  are  questions  for  the  jury  to 
aecide.  And  the  prisoner  has  this  additional 
security,  that  the  jury  have  to  consider  not 
only  whether  the  statements  made  are  state- 
ments of  fact,  but  also  whether  they  are  made 
with  the  intention  to  defraud. 

The  case  which  has  been  mosi  pressed 
upon  us  is  Beg.  v.  Bryan  ^Dears.  &  6.  G.  G. 
265).  The  representation  in  that  case  was, 
that  certain  plated  spoons  were  "equal  to 
Elkington's  A.''  PrimS  iscie,  that  represen- 
tation would  seem  to  be  a  more  matter  of 
opinion,  and  the  Gourt  held  that  it  was  not 
sufficient  to  support  the  conviction.  But 
many  of  the  judges  expressed  the  opinion 
that  there  might  well  be  cases  in  which 
representations,  though  as  to  quality. 
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be  within  the  statute.  Cockbum,  C.J.,  says 
(Dears.  &  B.  C.  C.  at  p.  271) :  "  If  the  person 
had  rcpreseuted  these  articles  as  being  of 
Elkington  s  manufacture,  when  in  point  of 
fact  they  were  not^  and  he  knew  it,  that 
would  be  an  entirely  different  thing."  Pol- 
lock, C.B.,  says  (Dears.  &  B.  C.  C.  at  p.  272) : 
"  I  think  if  a  tradesman  or  a  merchant  were 
to  concoct  an  article  of  merchandise  expressly 
for  the  purpose  of  deceit,  and  were  to  sell  it 
.  as  and  for  some  thing  very  different  even  in 
quality  &om  what  it  was,  the  statute  would 
apply."  It  is  plain  that  these  learned  judges 
considered  that  a  specific  representation  of 
Quality,  if  known  to  be  fialse,  would  be  within 
tne  statute.  Coleridge,  J.  (Dears.  &  B.  C.  C. 
at  p.  273),  expressly  concurs  in  the  observa- 
tions of  Pollock,  C.6.  Erie,  J.,  at  the  close 
of  his  judgment  (Dears.  &  B.  C.  C.  at  p.  278), 
says :  "  No  doubt  it  is  difficult  to  draw  the 
line  between  the  substance  of  the  contract 
and  the  praise  of  an  article  in  respect  of  a 
matter  of  opinion ;  still  it  must  be  dcme,  and 
the  present  case  appears  to  me  not  to  sup- 
port a  conviction,  upon  the  ground  that  there 
IS  no  affirmation  of  a  definite  triable  fact  in 
saying  the  goods  were  equal  to  Elkington*s 
A.,  but  the  affirmation  is  of  what  is  mere 
matter  of  opinion,  and  falls  within  the  cate- 
gory of  untrue  praise  in  the  course  of  a  con- 
tract of  sale,  where  the  vendor  has  hi  sub- 
stance the  article  contracted  for,  namely, 
plated  spoons."  Crompton,  J.  (Dears.  &  B. 
C.  C.  at  p.  278),  also  considered  that  the  statute 
applies  "  when  the  thing  sold  is  of  an  entirely 
different  description  from  what  it  is  repre- 
sented to  be."  Willes,  J.,  who  dissented  from 
the  judgment  of  the  Court,  goes  the  whole 
length  of  saying  that  a  representation  as  to 
quality,  if  known  to  be  £Q.lse,  is  enough  to 
support  a  conviction.  And  Bramwell,  B., 
leans  to  the  same  opinion. 

Applying  these  observations  to  the  present 
case,  the  statement  here  made  is  not  in  form 
an  expression  of  opinion  or  mere  praise.  It 
is  a  distinct  statement,  accompanied  by  other 


circumstances,  that  the  chain  was  li 
gold.  That  statement  was  untrue,  was 
to  be  untrue,  and  was  made  with  int 
defraud.  Huw  does  that  differ  from  tl 
of  a  man  who  makes  a  chain  of  one  n 
and  fraudulently  represents  it  to 
another?  Therefore,  whether  we  look 
whole  of  the  evidence,  or  only  at  that 
^oes  to  the  quality  of  the  chain,  the  con 
IS  good.  The  case  differs  from  /^ev.  v. 
(Dears.  &  B.  C.  C.  265),  because  hen 
was  a  statement  as  to  a  specific  fieuit 
the  actual  knowledge  of  the  prisoner,  i 
the  proportion  of  pure  gold  in  the  cha 

WiLLB8,J.  I  am  ofthe  same  opinion. 
V.  Bryan  (Dears.  &  B.  C.  C.  265)  Erie, 
several  other  judges  said  that  if  tbe  p 
had  said  that  the  spoons  were  Elkingtc 
instead  of  that  they  were  equal  to  Elkii 
A.,  the  conviction  would  have  been 
Here  the  prisoner  stated  that  the  cha 
15-carat  gold* 

By  LBS,  J.  I  am  of  the  same  opinio 
so  decidhig  we  do  not  at  all  infrini 
principle  acted  upon  in  Beg.  v.  Bryan  ( 
&  B.  C.C.  265).  That  case  was  governed 
maxim,  '*  Simplex  commendatio  non  ot 
In  this  case  there  was  a  specific  stal 
that  the  buyer  was  getting  15  carats  o: 
gold  when  in  fact  he  was  only  getting  i 

Channell,  B.  I  am  of  the  same  o] 
And  I  so  decide  on  the  ground  tb 
chairman  was  not  bound  by  the  autha 
Beg,  V.  Bryan  (Dears.  &  B.  C.  C.  265)  tc 
draw  the  case  from  the  jury. 

PiooTT,  B.  I  am  of  the  same  opinic 
too,  do  not  wish  to  bring  mere  exagg 
commendation  within  the  criminal  law 

Conviction  nffin 
Attorneys  for  prosecution :  Shum^  Cra 


THE  LAW  REPORTS.~SESSIONS  CASES,  1871. 


259 


rYKB,  Appellant;  Thb  Vestry  of  the  Parish  of  Paddington,  Rbspondents. 

[6  Q.  B.  164.] 


le  of  CoMtnicting— '•  New  Street " 
m  Local  AlaDagemeot  Amendment 
i  ft  26  VicL  cs.  102^  as.  52,  53, 112. 

^  25  <t  2G  Vict.  e.  102,  enacts  that 
^xr  shall  be  constructed  for  the 
\y  new  street,  the  expense  shall  he 
i  owners  of  the  land  abutting  on 

icuis  that  where  any  setrer  shall 

in  a  street  in  which  there  has 
but  where  sewer  rates  have  been 
'y,  the  expense  shall  be  defrayed 

the  oumers  of  the  houses  situate 
nd  almtting  on  such  street ;  pro- 
street  or  property  in  respect  of 
\es  have  been  levied  for  five  years 
of  January y  lh>56,  shall  be  sub- 
d  under  this  section, 
nants  that  the  expression,  "  new 
rlude,  amonf/st  others,  all  streets 
•c  of  the  paving  and  roadway 
?  previously  to  the  passing  of  the 
id  by  the  local  authorities. 
f,  about  the  year  186H,  built  some 

on  the  If.  Road,  and  alx>ut  the 
vestry  of  the  parish  constructed 
the  H.  Road.  J^ewer  rates  had 
respect  of  the  land  upon  vjhich 

built  for  more  than  five  years 
7f  January ,  1S66.  Before  1866 
•  in  the  H.  Road,  which  was  and 
a  turnpike-road  until  the  \st  of 
vhich  day  the  vestry  took  charge 
t  time : — 

le  77.  Road  vxis  a  new  street 
ning  of  s.  112  ;  that  s.  53  did 
w  streets,  as  defined  by  s.Wl; 
rntllant  was  therefore  liable  to  be 
.2. 

;.  Giles,  Camberwell  v.  Weller 
.  1),  dissented  from. 

by  a  metropolitan  police  ma- 

20  &  21  Vict.  c.  43. 

t  was  summoned  under  s.  52  (1) 


nd.  c.  102,  8.  52.  "Where  any 
'  the  passing  of  this  Act,  be  coii- 
Fedtry  or  district  board  in  or  for 
.ny  new  street,  or  of  any  house  or 
uoe  the  Ist  of  January,  1856,  the 
uctinii;  such  sewer,  and  the  works 
■eto,  including  the  cost  of  gullit* s, 
igths  of  sewer  at  the  intersection 
»ther  incidental  oluirgea  and  ex- 
lome  and  defrayed  by  the  owners 
booses,  and  of  tho  land  bounding 
moll  street  respectively,  and  the 
all  be  apportioned  by  the  vestry 
in  such  proportions  as  they  may 
Ko  amonut  charged  upon  or  pay- 
'  each  house  or  prcmi8«M  shall  be 
be  woifcB  shall  bo  commcuccd, 


of  the  Metropolis  Management  Amendment 
Act,  1862  C25  &  26  Vict.  c.  102),  for  tliat  ho, 

during  their  progress,  or  after  their  completion,  as 
tlie  vestry  or  district  board  shall  in  each  case  de- 
termine, either  in  one  hum  or  by  insttdnkonts,  within 
such  jieriod,  not  exceeding  twenty  years,  as  the 
vestry  or  district  board  tihull  direct,  and  any  such 
sum  or  instalments  shall  bo  recoverable  from  tho 
present  or  any  future  owner  of  the  said  house  or 
premises,  either  by  action  at  law  or  in  a  summary 
manner  before  a  justice  of  tho  peace,  at  tho  option 
of  the  vestry  or  board." 

S.  53 :  **  Where  any  sewer  shall  be  constructed 
by  any  vestry  or  district  board  in  a  street  in  which 
previously  to  such  construction  there  hud  been  no 
sewer  or  only  an  open  sewer,  but  where  sewers 
ratos  have  been  levied  previously  to  such  construc- 
tion, the  expense  of  constructing  such  sewer,  and 
the  works  appertaining  thereto,  including  the  costs 
of  gullies,  side  entranct^s,  Icngtlis  of  sewer  at  the 
intersection  of  streets,  and  other  incidental  charges 
and  expenses,  shall  be  borne  and  defrayed  in  part 
only  by  the  owners  of  the  houses  situate  in  and  of 
tho  land  bounding  and  abutting  on  such  street  re- 
spectively ;  and  the  amount  to  be  borne  by  such 
owners  fhall  be  determined  by  the  vestry  or  dis- 
trict board  in  each  particular  case ;  and  the  resi- 
due of  such  expenses  sliall  be  defrayed  by  tho 
vestry  or  district  board  out  of  tiie  sewers  rate 
levied  in  their  pari^h  or  district;  and  the  amount 
so  charged  by  the  vestry  or  district  board  upon  or 
in  respect  of  each  house  or  premises  shall  be  pay- 
able either  before  the  works  shall  be  commenced, 
during  their  progress,  or  after  their  completion,  as 
the  vestry  or  board  shall  in  each  case  determine, 
either  in  one  sum  or  by  instalments  within  such 
period,  not  exceeding  twenty  years,  as  the  vestry 
or  board  shall  direct :  and  any  sum  or  instalment 
shall  be  recoverable  from  the  present  or  any  future 
owner  of  such  house  or  premises,  either  by  action 
at  lUw  or  in  a  summary  manner  before  a  iustice 
of  the  peace,  at  the  option  of  the  vestry  or  board : 
Provided  that  no  street  or  property  in  respect  of 
which  sewers  rates  have  been  levied  for  five  years 
prior  to  the  1st  of  January,  1856,  thall  be  subject 
to  be  charged  under  the  provision  contained  in 
this  section.'' 

8. 112  enacts  that  ".  .  .  the  word  'street*  sliall 
be  deemed  to  apply  to  and  include  the  subject- 
matters  specified  in  the  250th  section  of  18  &  19 
Vict.  c.  120,  and  also  any  mews  and  a  part  thereof; 
the  expression  '  new  street '  shall  apply  to  and  in- 
clude all  streets  hereafter  to  be  formed  or  laid  out, 
and  a  part  of  any  such  street,  and  also  uU  streets, 
the  maintenance  of  the  paving  and  road  wiiy  whereof 
hud  not  previously  to  the  passing  of  this  Act  lieen 
taken  into  cliargo  and  assumed  by  the  commis- 
sioners, trustees,  surveyors,  or  other  authorities 
having  control  of  the  pavements  or  highways  in 
the  parish  or  place  in  which  bucli  streets  aro 
situate,  and  a  part  of  any  such  street,  and  also  all 
streets  partly  formed  or  laid  out" 

18  &  1 9  Vict  c.  1 20,  s.  250.  **  Tho  word  *  street ' 
shall  apply  to  and  include  any  highway  (except 
the  carriageway  of  any  tumnike  road),  and  any 
road,  &c.,  whether  a  thoroughfare  or  not,  and  a 
part  of  any  such  highway,  road,  &c." 
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being  the  owner  of  a  house,  No.  2,  Frankford 
Terrace,  Harrow  Eoad,  in  the  parish  of  Pad- 
dington,  had  not  paid  to  the  yestry  his  pro- 
portion of  the  expenses  of  the  construction 
oy  the  vestry  of  a  sewer  in  the  said  Harrow 
Eoad,  which  was  a  new  street  within  the 
meaning  of  the  above  Act. 

On  the  hearing  the  following  fects  were 
proved : — In  the  early  part  of  the  year  1866 
the  parish  of  Paddington  constructed  a  main 
sewer  and  all  necessary  gullies  and  side  en- 
trances in  and  along  the  western  part  of  the 
Harrow  Eoad,  extending  from  Elgin  Eoad  to 
the  extreme  western  boundary  of  the  parish, 
for  the  purpose  of  its  drainage ;  previously 
to  the  construction  of  such  sewer  there  was 
no  sewer  on  that  portion  of  the  Harrow  Eoad. 
About  that  time  the  appellant  built  a  row  of 
houses  called  Frankford  Terrace,  of  which  he 
was  and  is  the  owner  within  the  meaning  of 
the  Act,  and  of  which  the  house  No.  2  is  one. 
This  row  of  houses  extended  westward  of  the 
road  called  Elgin  Eoad,  and  fronted  the  Har- 
row Road. 

On  the  7th  of  April,  1868,  the  vestry  of 
Paddington  passed  a  resolation  apportioning 
the  expenses  of  constructing  such  sewer  and 
the  works  appertaining  thereto,  pursuant  to 
8.  62  of  the  Act,  among  the  owners  of  the 
property  ac^'oining  such  road,  and  assessed 
the  appellant  accordingly. 

The  Harrow  Eoad,  eastward  of  the  Elgin 
Eoad,  has  been  built  over  for  many  years 
past  Sewer  rates  had  been  levied  and  paid 
in  respect  of  the  land  upon  which  IVankford 
Terrace  was  built,  and  of  the  adjoining  land  on 
either  side  of  the  Harrow  Eoad  for  more  than 
ten  years  prior  to  the  1st  of  January,  1856. 
The  Harrow  Eoad  was  in  existence  at  the 
time  of  the  reign  of  Queen  Elizabeth,  and  in 
that  reign  estates  were  settled  by  one  John 
Lyon,  the  founder  of  Harrow  School,  for  the 
maintenance  of  the  road  from  Harrow,  to 
London.  Tolls  were  collected  on  the  road 
by  the  trustees,  and  subsequently  by  the  com- 
missioners appointed  by  7  Geo.  4,  c.  cxlii. 
The  road  has  also  been  a  high  road  to  Eensal 
Green  Cemetery  since  the  foundation  of  that 
burial-ground ;  and  from  the  time  of  the 
passing  of  the  Act  of  7  Geo.  4,  c.  cxlii.,  it  re- 
mained a  turnpike-road  under  the  charge  of 
the  turnpike  commissioners  until  the  1st  of 
July,  1864,  on  which  day,  according  to  the 
provisions  of  the  statute  26  &  27  Vict.  c.  78, 
8.  2,  the  vestry  of  the  parish  took  charge  of 
it  for  the  first  time,  and  have  thence  con- 
tinued to  maintain  and  repair  it.  But  for 
twenty  years  last  past,  in  addition  to  the 
roadway,  there  has  been  a  footway  in  front 
of  the  land  upon  which  Frankford  Terrace  is 
built,  and  abutting  upon  the  north  side  of 
the  Harrow  Koad,  and  for  such  period,  mani- 
festly with  the  acquiescence  of  the  commis- 
sioners, the  footway  has  been  maintained  by 
the  vestry  of  the  parish  of  Paddington. 

For  tlic  respondents,  it  was  contended  that 
the  assessment  was  valid  under  b.  02  com- 


bined with  the  definition  of  new  si 
s.  112  of  25  &  26  Vict  c.  102,  on  the 
that  the  Harrow  Road  was  a  new  stree 
the  meaning  of  that  section. 

It  was  contended  on  behalf  of  tlu 
lant: — 

1.  That  the  Harrow  Eoad  upon  t 
above  stated  is  not  a  new  str^t  wil 
meaning  of  s.  52  of  the  Act,  it  havi 
dedicated  to  the  public  and  used  as 
way  for  more  than  a  century.  Aad 
that  as  the  Harrow  Road  was  previ 
the  year  1864,  that  is  to  say,  from  t 
of  Queen  Elizabeth,  maintained,  pa^ 
taken  in  charge  by  "  trustees "  dowi 
seventh  year  of  the  reign  of  George 
thenceforth  down  to  the  1st  of  July, 
the  commissioners  appointed  by  thi 
mentioned  Act,  and  since  then  b^  tl 
of  the  parish,  the  Harrow  Eoad  is  m 
street  within  the  interpretation  clau 
of  25  &  26  Vict.  c.  102.  And  that  if : 
a  new  street,  the  case  falls  within  s.  I 
Act,  and  Uiat  under  it  the  appellai 
chargeable  with  any  portion  of  the  < 
of  Uie  construction  of  any  part  of  tb 
except  in  common  with  all  the  othei 
tants  of  the  parish. 

2.  That  even  assuming  the  Harrow 
be  a  new  street,  still  as  sewer  rates  hi 
paid  in  respect  of  the  land  upon  whid 
ford  Terrace  was  built  for  more  t 
years  prior  to  the  1st  of  January,  1 
case  falls  within  s.  53,  and  especially 
word  "  property,"  which  occurs  at  fli 
that  section,  includes  "new  streets 
have  paid  sewer  rates  for  the  above-m< 
period. 

3.  That  the  vestry  is  not  at  liberty 
rate  the  part  of  the  sewer  opposite  P 
Terrace  for  the  purpose  of  charging  tl 
of  houses  in  the  terrace  with  the  assi 

The  magistrate  decided  that  the 
Eoad  is  a  new  street,  and  that  the  a 
was  liable  for  the  assessment. 

The  question  for  the  opinion  of  tl 
was,  whether  under  the  above  circui 
the  appellant  is  liable  to  the  clais 
vestry  of  the  parish  of  Paddington. 

Brown,  Q.C.  {Talfourd  Salter  ^\h 
the  appellant.  The  appellant  ougl 
have  been  assessed.  That  portion  of 
row  Road  on  which  the  appellant's  h< 
built  is  not  a  new  street  within  the 
of  s.  52  of  25  «&  26  Vict  c.  102.  This 
to  follow  from  the  definition  of  the 
sion  "  new  street "  in  s.  112.  But  c 
is  a  new  street,  the  appellant  is  not 
be  rated,  because  the  case  falls  wit) 
By  8.  112  the  word  "  street "  is  to  be 
to  include  tlie  subject-matters  spe 
18  &  19  Vict.  c.  120,  B.  250;  and  I 
the  word  "street"  is  to  apply  to  a  \ 
(cxcoi)t  the  carriage-way  of  a  tumpik 
now  the  Harrow  Eoad  coajsed  in  18 
a  turnpike-road,  and  thorcforo  was 
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i  UKaning  of  s.  58.  Then  the  con- 
■poaed  hj  the  proviHO  Ju  b.  53  are 
There  was  no  sewer  in  that  portion 
d  adjoiniiig  the  appelloDt's  hoQBCs, 
nd  upon  which  they  were  bnilt  had 
Bed  to  the  sever  rate  for  more  than 
The  question  in,  in  fact,  con- 
authority:  Valrgo/kt.  Gila,  Cam- 
WdUr  (1),  in  effect,  decides  the 
that  case  the  owner  of  land  abuf- 
a  new  street,  in  re8i)ect  of  which 
e  had  been  afseesed,  was  rated  at 
ich  represented  his  proportion  as 
adjoining  lands  of  the  whole  ez- 
unstructing  the  sewer ;  the  vestry, 
Msed  the  rate,  contended  he  was 
er  s.  52.  The  owner  alleged  that 
)Ie  to  be  acseified  under  b.  63  for  a 
t;  of  the  expense,  and  the  Court  of 
hold  I  he  latter  contention  correct. 


r  "/  St.  Gill*,  Cam}ierv:dl,  appfUanit ; 

23,  18G9.  Cmo  stated  twkr  20  £  21 
A  Bummoiu  iwDed  agiiiiut  tlie  re- 
r  Don-pnynieDt  of  hia  praportjoa  of  an 
made  bj  the  appellants  unilcr  25  &  26 
,  a.  S2.  The  EuseBsment  was  inEuIe  by 
of  tile  mtiy,  by  which,  aFtor  dt'cluriDg 
[iin  to  conBtrnct  a  eewer  In  a  new  street 
!>yBtal  Palace  Buad,  th^y  apportioned 
ipense  among  the  owners  of  the  street 
bnd  abutting  tbereon.  The  respon- 
e  of  nich  owners.  The  atroel  wag  ftd- 
I  a  new  atreet  within  s.  112  of  25  ft  26 
;  bat  in  the  foor  years,  from  IStJS  to 
ve,  sewer  rates  haJbeoa  toned  oo  the 
the  property  in  the  street ;  and  it  was 
7  the  respondent  that  this  fact  brought 
liin  s.  63,  and  that  tlie  eipense  of  cun- 
e  *ewer  onght  to  be  divided  as  therein 

The  loa^stnite  was  of  that  opinion, 
tA  the  lummons. 

was  argued  b;  Keatit,  Q.Cfor  tlio  ap- 
il  by  Joifce  for  tlia  respondent. 

I,  B.  I  think  onr  judgment  should  bo 
andmt  The  true  construction  of  thu 
id  the  52nd  and  59rd  soctioiis  together, 
3  sa  if  it  were  introdaced  by  ttiu  word 
'  provided."  Thi;  language  of  e.  53, 
aelf,  applies  to  new  as  well  as  to  old 
I  if  we  were  to  read  it  oUierwise,  the 
■equeoce  would  follow  that,  although 
r  ratM  hove  been  paid  for  five  year?, 
at  the  end  of  s.  53  says  tlint  tlie  pro- 
lot  be  subject  to  bo  clurgod  undur  the 
iDtuined  in  that  (oction,  yet  property 
■id  Mwer  rates  for  Sto  jenra.  tlioiigh 
uenpt  under  s,  53,  would  bu  linble  to 
Javier  oontribntion  under  s.  52.  I'bo 
B-itAA  thi*  alwurdily  is  to  read  a  53  in 

,  B.,  ctmenrred. 


Jmigm«idjtt  &«  mpiimhiit. 


I  Loiodtsu.-dl,  Q.C.  (p.  SliaiH  with  him\,  for 
'  the  respondents,  was  rcqueetcd  by  the  Court 
.  to  conlino  his  argument  to  the  second  point. 
Section  52  ie  alone  applicable  to  the  p]^;sent 
!  caee,  and  s.  53  refers  merely  to  old  streets. 
I  "  Street "  throughout  iho  Act  is  kei>t  distinct 
from  "  new  street,"  and  e.  53  therefore  refers 
only  to  old  Btrcets.  The  e£fcct  of  estendiug 
s.  63  to  new  streets  would  be,  by  tlie  proviso, 
to  exempt  all  land,  wliich  had  paid,  as  agri- 
cultural land,  t!ie  merest  trifle  to  sewer  rates 
for  five  years  before  1^50,  from  contributing 
to  the  costs  of  constructing  nov  sewers  from 
which  when  houses  ore  built  the  owners 
would  derive  all  the  benefit.  The  two  sec- 
tions were  enacted  with  n  view  to  the  old  law. 
Under  the  Metropolitan  Sewers  Act  (11  A  llj 
Vict  c.  112),  the  area  of  which  is  much  the 
some  as  that  of  the  Acts  now  in  operation  for 
Vho  management  of  the  metropolis,  by  s.  3(j, 
the  commissioners  might  exempt  merely  agri- 
oulturai  districts  from  their  jurisdiction,  and 
by  s.  76,whicii  gives  the  power  to  levy  rates, 
the  old  escmptions  were  to  be  observed;  so 
by  ss.  163  and  IH  of  the  Metropolis  Local 
Management  Act  (18  &  ISJ  Vict  c.  120),agri- 
cnltnral  land  is  to  be  rated  at  one-fourth  of 
the  net  value,  and  the  old  exemptions  as  to 
sewer  rates  are  to  be  oliscrvcd. 
Broun,  Q.C,  was  heard  in  reply. 

BLAOKBrnK,  J.    I  think  that  the  order  of 

the  mngiBtmte  should  bo  affirmed.  The  first 
point  in  the  case  is  whether  that  portion  of 
the  Harrow  Road  on  which  Franldbrd  Ter- 
race abuts  is  a  "  now  street."  The  definition 
of  "new  street"  in  s.  112  of  25  &  26  Vict 
c.  102,  is  "  all  streets  hereafter  to  bo  formed 
or  laid  out,  and  a  part  of  any  such  street, 
and  also  all  streets,  tlie  maintenance  of  the 
paving  niid  roadway  whereof  had  net,  pre- 
vionsly  to  the  passing  of  this  Act,  been  taken 
into  charge  and  assumed  by  the  commis- 
sioners, tmstees,  or  surveyors,  or  other  autho- 
rities having  control  of  the  pavements  or 
highways  in  the  parish  or  place  in  which  such 
streets  are  situate,  and  a  part  of  any  bucIi 
street,  and  also  all  streets  partly  formed  or 
laid  out."  The  definition  of  "  Btrcet "  is  to 
include  the  subject-matters  specified  in  s.  2^.0 
of  18  &  19  Vict  c.  1'20,  that  is  to  say.  "  any 
highway  (except  the  carriageway  of  any  turn- 
pike-road), and  any  road  .  .  .  whether  a 
thoroughfiire  or  not."  The  Harrow  lioad,  at 
the  time  25  &  '26  Vict  c.  102  was  passed,  was 
a  tumpike-road,  and  at  tliat  lima  the  car- 
riej^eway  had  not  become  a  street.  After  the 
Act  came  into  operation  it  ceased  to  bo  a 
turnpike-rood,  and  was  taken  in  charge  by 
the  local  authorities.  It  is,  therefore,  a  street, 
the  maintenance  of  which  was,  subscciuontly 
to  the  passing  of  that  Act,  taken  into  charge 
by  the  local  aatborities,  and  is,  therefore, 
clearly  a  "new  street"  within  the  vords  of 
the  dcfitiitiun. 

The  second  question  is,  whether  s.  5'i  or  _ 
a.  63  applies  to  the  pieacat  cbao.    It  ia«^** 
"I  ^ 
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tended  for  Ihe  n])nellant,  that  s.  53  applies  to 
new  as  well  as  old  streets,  and  that  the  pro- 
viso as  to  streets  in  which  sewer  rates  have 
been  lcvic<l  for  five  years  prior  to  the  1st  of 
January,  1850,  exempts  the  appellant's  land 
from  liability  to  contributo  to  the  ex]K'nse  of 
constrnctinp:  the  sc^wer ;  and  that  the  case  of 
Vestry  of  St..  (jUIes^  Camber  well  v.  Wellcr  (1), 
is  in  his  favour,  in  which  tlie  Court  of  Ex- 
chequer decided  that  the  expense  of  con- 
structing the  sewer  in  a  new  street  where 
sower  rates  had  l)cen  paid,  was  to  1k3  divided 
between  the  adjoining  landowners  and  the 
rest  of  the  parish.  And  it  must  be  admitted 
that  if  that  case  were  right,  inasmuch  as 
sewer  rates  were  levied  on  the  appellant's 
land  more  than  five  years  before  the  1st  of 
January,  185G,  it  would  Ixj  exempt  from  lia- 
bility by  the  proviso. 

The  eifect  of  this  amstruction  of  the  section 
would  be  that,  if  meadow  land  had  lieen  sub- 
ject to  sewer  rate,  however  small,  for  five 
years  l>efore  the  1st  of  January,  1856,  and 
were  afterwards  built  upon,  the  expense  of 
draining  the  streets  would  have  to  lie  lx)me 
by  the  whole  parish;  uix)n  the  same  principle, 
land  cultivated  as  a  market  garden  wliich 
paid  a  less  rate,  or  building  land  lying  waste, 
which  was  charged  little  or  nothing  Ixjcauso 
of  no  value,  when  squares  and  streets  are 
erected,  would  also  be  exempt  from  the 
sjxicial  charge  of  making  the  necessary  sewer. 
This  would  1)0  an  inequitable  construction  of 
the  Act.  We  must  consider  the  law  as  it  ex- 
isted up  to  1856.  What  did  the  legislature 
then  intend  ?  Under  11  &  12  Vict  c.  112, 
the  conmiissioners  of  sewers  acting  within 
twelve  miles  of  St.  Paul's  cathedral  were 
united  into  one  body,  and  juiisdiction  was 
given  to  them  over  the  whole  district,  but  by 
s.  86,  they  were  authorized  to  forlwar  to  exer- 
cise their  jurisdiction  over  any  place  chiefly 
used  for  agricultural  purposes  or  which  should 
bo  in  such  a  state  as  not  to  require  the  ex- 
ercise of  their  power ;  so  that  they  had  a  dis- 
cretionary i)ower  not  to  levy  rates  in  part  of 
the  Metropolitan  district ;  and  by  a  proviso 
at  the  end  of  s.  76,  it  is  enacted  that  where 
lands  are  exempt  from  sewer  rates  the  com- 
missioners, in  making  the  rate,  shall  allow 
the  exemption.  It  follows  from  these  sec- 
tions, that  the  commissioners  of  sowers  had 
a  discretionary  power  in  rating  those  lands 
which  were  rateable ;  and  it  was  the  practice 
to  rate  houses  much  higher  than  land.  Where 
an  old  street,  therefore,  runs  through  lands 
where  there  is  no  sewer,  the  legislature 
thought  it  would  impose  a  hardship  when  a 
sewer  was  alx)ut  to  Ix)  laid  down  to  make  the 
owners  of  the  adjoining  houses  bear  the  ex- 
pense of  constructing  it,  if  they  had  for  five 
years  before  the  1st  of  January,  1856,  paid 
sewer  rates  for  houses,  and  therefore  deter- 
mined, by  s.  58,  that  the  expenses  should  be 


(1)  See  ante,  p.  261,  n.  (1). 


charged  u])on  the  parish  at  large ;  and  thit 
where  rates  had  been  paid  for  less  thanfiiv 
years  it  would  be  fair  for  the  vestry  to  o(»- 
sider  how  much  should  be  charged  upon  te 
houses  and  how  much  upon  the  porisiL  Bift 
if  s.  53  also  applied  to  new  streets,  it  yodII 
make  s.  52  nugatory  as  to  new  streets  mads 
u])on  lands  in  resj^ect  of  which  sewer  nfcei 
had  previously  been  paid.  I  think,  therefon^ 
that  s.  53  applies  to  streets  wliich  are  nok 
new,  but  old,  having  either  no  sewer  or  odIj 
an  open  sewer. 

As,  however,  the  Court  of  Exchequer  Ittn 
decided  to  the  contrary,  and  the  vestry  migU 
have  brought  an  action  instead  of  tsJtiai 
summary  ])roceedings  before  a  magistnta^I 
think  this  case  ought  to  be  turned  into  i 
special  case,  in  which  by  agreement  our  jn^ 
ment  may  be  taken  to  have  been  given  for  in 
vestry,  and  the  opinion  of  a  court  of  crw 
may  l>e  taken  as  to  the  proper  constmctia 
of  these  sections ;  and  the  costs  of  this  can ! 
ought  to  be  costs  in  the  cause. 

Lush,  J.  I  am  of  the  same  opinion.  I  do 
not  wish  to  add  anything  on  the  first  poiai; 
I  have  no  doubt  that  this  is  a  new  etnd 
Nor  should  I  have  any  doubt  on  the  aeond 
point  but  for  the  decision  of  the  Court  of  Et 
chequer  in  Vestry  of  St.  Giles,  CambencSv 
Wilier  (1),  and  I  do  not  mean  to  intimato  tint 
I  in  any  way  dissent  from  the  judgment  of 
my  Brother  Blackburn.  Section  52  providei 
for  the  case  where  a  sewer  is  constructed  ii 
a  new  street,  and  in  that  case  the  cost  of  fhl 
sewer  is  to  l>e  borne  by  the  owners  (rftk 
adjoining  land ;  that  section  having  profiddi  j 
for  the  construction  of  sewers  only  in  Mt 
streets,  it  was  necessary  to  have  a  cof* 
sponding  provision  for  old  streets,  becav 
some  old  streets  had  no  sowers,  and  s.  53  itf 
enacted  with  this  object.  Prim&  facie,  B.0 
was  intended  to  be  supplementary  to  s.  A 
and  to  apply  to  streets  not  regulated  hjik 
and  the  rates  are  to  be  raised  in  a  diffiw 
manner.  The  section,  however,  oontainii 
proviso  that  no  street  in  respect  of  wW 
sewers  rates  have  been  levied  for  fiveyeiii 
prior  to  the  1st  of  January,  1856,  shdl  1* 
rated  imdor  this  section.  Tlie  proviso  oA 
exempts  streets  mentioned  in  this  Bectkfl^ 
that  IS,  old  streets.  Tlie  Court  of  ExcheqoA 
in  their  construction  of  the  Act,  have  blendrf 
the  two  sections  into  one,  which  would  msb 
the  proviso  at  the  end  of  s.  53  override  boA 
sections.  But,  in  my  opinion,  the  piofii* 
applies  only  to  s.  53,  and  cannot  be  readii 
reierring  to  s.  52.  The  two  sections  ongM 
not  to  be  blended  together :  one  applks  flj 
tiroly  to  new  streets,  and  the  other  to  oW 
streets  having  either  no  sewers  or  only  op* 
sewers. 

It  may  be  said  that  it  is  hard  that  penotf 
who  have  paid  sewer  rates  diould  be  coUed 


(1)  Sco  ante,  p.  261,  n.  (1). 
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m  to  pay  for  a  new  sewer  when  their  land 
milt  npon ;  bat  wo  must  assume  tliat  the 
Iter  was  duly  considenxl  by  tlie  lepsla- 
e,  and  that  it  was  not  thought  ex|xxlient 
make  any  differcnco  between  laud  that 
L  paid  sewer  rate,  though  in  a  smaller 
•portion,  and  land  that  had  not,  but  to 


imix>sc  the  now  lial>ility  upon  every  new 
street. 

J iid'jm*iut  fur  the  rcspoii'Icuta, 

Attorney  for  ni>i)ollaiit :  T.  If.  JJ'trfkft, 
Attorucyri  for  rusiwuduiits :  Fuller  S:  Sufi- 
ivdl. 


Nov.  12, 1870.    Hirst,  Appellant;  Molesbitry,  Respondent.    [6  Q.  B.  130.] 


pant  Aet  (5  Geo.  4,c.83)— Vogrant  Act  Amond- 
nient  Act,  1808  (31  ft  32  Yiot.  o.  52),  s.  3  - 
"  Playing,  or  Betting,  with  a  Coin,  or  other 
inatmment  of  Gaming" — **  Game  of  Clianco  " 
— "  Place  to  which  the  Puhlic  are  permitted 
io  haye  Aoccfla." 

Vtpoiitijkg  a  haJf-soverett/n  as  a  btt  ona  dog- 
"«,  w  not  ^*  betting  with  a  coin  as  an  iuatru- 
"nt  of  yarning  at  a  game  of  chawr^^'  within 
I  Vagrant  Act  Amendment  A*:t  (31  ifc  32 
-ff.  c.  52),  «.  3. 

Qniere,  irhether  enclosed  grounds,  to  irhich 
rmms  are  admitted  on  itayment  of  a  price  for 
mission,  is  **  a  place  to  which  the  puhlic  have 
art  permitted  to  have  access"  within  the 
OK  section. 

Ga8B  stated  by  justices  of  Dewsbury  under 
I  &  21  Vict  c.  43. 

The  respondent  hvid  an  information  against 
e  appellant,  for  that  he  did,  on,  &c.,  unlaw- 
Uy  bet,  by  way  of  wagering  and  gaming 
ith  a  certain  coin,  to  wit,  a  naif-sovereign, 

a  certain  place  to  which  the  public  are 
nnitted  to  have  access,  at  a  certain  game  of 
umco  called  a  dog-race,  contrary  to  the 
atute. 

The  facts  proved  were  that,  in  the  after- 
)on  of  the  3rd  of  April,  1870,  the  respon- 
mtwent  with  another  police  constable  to 
atain  enclosed  grounds,  each  paying  3d, 
r  admittance.  There  were  ^  or  400 
enoBB  in  the  grounds. 

They  saw  a  man  with  a  book  and  pencil, 
4k)  waa  offering  to  bet  odds  against  various 
ogB,  which  they  were  about  to  run  in  those 
inrands. 

The  appellant  asked  what  odds  ho  was 
nttiiig  a^inst  a  dog  called  "  Knight."  Tho 
oan  nla,  "six  to  one,"  and  the  appellant 
•id, "  m  take  six  half-sovereigns  to  one,"  and 
wed  a  sovereign  to  the  man,  who  returned 
lim  a  half-sovereign. 

The  race  was  shortly  afterwards  run; 
'Knight "  ran  second,  and  the  appellant  lost 
^is  half-«overcign. 

It  was  submitted,  on  behalf  of  tho  appel- 


lant, that  the  facts  did  not  bring  tlie  case 
witliin  s.  3  of  31  &  32  Vict.  c.  oii  (Tho  Vagrant 
Act  Amendment  Act,  1868)  (1),  nor  within 
5  Greo.  4,  c.  b3. 
The  justices  convicted  the  appellant. 

Sir  J.  B.  Kar&lake,  Q.C.,  for  the  appellant, 
contended :  First  that  the  place  was  not  "  a 
place  to  which  tho  public  have  access,  or  aro 
ixjrmitted  to  liave  access,"  within  s.  3. 
Secondly,  that  a  dog-raco,  or  any  other 
race,  was  not  a  gamu  of  chance,  and  that 
depositing  a  half-sovereign  as  a  wager 
was  not  betting  with  any  coin,  as  an  instru- 
ment of  gaming  at  a  game  of  chance,  within 
the  section.  Tlio  amended  statute,  which 
has  the  word  "coin"  in  addition  to  the 
words  in  the  former  Act,  was  imssed  in  order 
in  include  pitch-and-toss,  which  had  been 
held  not  within  5  Geo.  4,  c.  83,  by  this  Court, 
in  Watson  v.  Martin  (U  L.  J.  (M.C.)  50. 

The  res]X)ndent  did  not  appear. 

Thk  Court  (Mellor  and  Lush,  JJ.),  ex- 
pressly al>staining  from  giving  any  opinion 
on  tho  first  point,  were  cloarly  of  opinion 
that  the  appellant  was  not  using  tho  half- 
sovereign  as  "  an  instrument  of  gaming  at  a 
game  of  chance,"  within  tho  meaning  of  tho 
section. 

Judgment  for  the  appellant. 

Attorneys  for  appellant :  BJakeshg  ifc  Bes- 
wick,  for  Ihherson,  Dewsbury, 


(1)  By  31  &  32  Vict  c.  52,  ufh-r  reciting  that  it 
is  expedient  to  amend  5  (Jeo.  4,  c.  83,  it  is  enacted 
(a.  3,  tliut  "every  person  playing  or  betting,  by 
way  of  wagering  or  g.iming  in  any  street,  rooA, 
highway,  or  other  open  and  pablie  place,  or  in  any 

Elace  to  which  the  public  have  or  nre  permitted  to 
ave  access,  at  or  with  any  table  or  instrument  of 
gaming,  or  nny  coin,  card,  token,  or  other  article 
used  as  an  inbtnimeut  or  means  of  such  wagerin;? 
on  gaming  at  any  ^ame  or  pretended  game  of 
chanco,  shall  be  deemed  a  ro^ue  ami  vagabond  " 
within  tho  recited  Act,  and  liable  to  bo  paniahod 
accordingly. 
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Nov.  16,  j  IIiiisT,  Ati'Ellant;  The  Local  Board  of  Health  of  Halifaz^  RssFomim 


1870. 


i 


[G  Q.  B.  181.] 


Public  IlcalUi  AoU,  1848  &  1852  (]1  &  12  Vict 
c.  C3, 8.  G9 ;  15  &  16  Vict.  c.  42,  b.  13)—"  High- 
way repairable  by  the  Inhabitants  at  Liarge  " 
^ElTcct  of  Local  Statutes. 

Bi/  a  loctil  Act  (8  Geo.  3,  c.  44)  for  paving 
and  liijhting  the  town  of  ff.,  trustees  were  a;>- 
2H)inted  with  poioer  to  cause  the  streets,  dx.,  to 
he  paved,  repaired^  and  lighted,  and  to  levy  rates 
for  the  jnupose  on  the  tenants  and  occttpiers  of 
(dl  houses,  &c.,  within  the  toivnship;  and  ail 
persons  j'aying  the  rates  vjere  exempted  and 
discharged  frMn  all  oilier  charges  of  iHiving  or 
lighting  the  streets. 

While  this  Act  was  in  operation  in  1816  a  new 
htreet  was  set  out  on  private  property  connecting 
two  highways ;  and  in  181U  it  was  passable/or 
carriagt'S,  and  had  been  open  to  and  used  by  the 
public  ever  since. 

In  1823  this  Act  was  repealed  by  4  Oeo.  4, 
c.  xc. ;  and  by  that  Act  trustees  were  appointed, 
and  all  jyersons  were  exonerated  from  statute 
duty  for  the  repairs  <if  the  public  highways  within 
the  town,  and  from  paymmt  of  any  composition 
in  lieu  tJiereof,  and  from  all  liability  by  law  to 
be  called  ujjonfor  the  repairs  of  such  highways; 
the  surveyors  under  the  Act  were  to  have  all  the 
rights,  duties,  and  obligations  of  surveyors  ^ 
highways,  arid  all  indictments  and  other  legal 
process  for  non-repair  of  the  roads,  Ac,,  were  to 
be  brought  against  the  trustees.  The  trustees 
were  emjKurered  to  cause  the  pre,smt  and  future 
streets,  Sec.,  to  be  jnivid,  rf'c,  and  irhcn  any  new 
streets  already  laid  out^  or  which  should  there- 
after be  laid  out,  should  be  sufficiently  paved 
and  put  in  good  rejniir,  the  trustees  had  power, 
(m  applicatioti  of  the  adjoining  ownei's,  to  declare 
the  same  public  streets,  and  they  were  after- 
wards to  be  kept  in  rejjair  by  the  trustees ;  and 
where  any  streets,  which  then  were  or  thereafter 
should  be  set  out  on  private  property,  should 
have  been  ojjen  to  and  used  by  the  public  for 
three  succe^ive  ycirs,  the  trustees  might  cause 
them  to  be  paved,  <€«.,  and  afleruxirds  such  streets 
trtre  to  he  deem-d  to  be  j)Mic  streets,  and  kept 
in  repair  by  the  trustees. 

The  street  had  never  been  paved,  nor  declared 
public  by  the  trustees;  and  up  to  1851,  though 
the  houses  in  it  had  been  from  time  to  time  rated 
under  the  loci.d  Arts,  the  trustees  had  not  repaired 
it,  nor  hud  the  exjtenses  of  any  rejyairs  been  paid 
out  of  the  parochiid  district  or  other  rates,  nor 
by  the  inhabitants  of  the  township  or  district. 

In  1851  the  Puflic  Health  Act,  1848,  was 
applied  to  the  district ;  and  Hie  Local  Board  of 
I/etdth  proceeded  under  s.  (JO  to  pave  the  street, 
and  cltarged  the  expense  on  the  adjoining  land- 
owners : — 

Held,  that  the  street  came  within  the  erreption 
in  s.  69  as  interpreted  hylC)  it  16  Virt.  c.  42,  s.  13, 
(fa  "highuxiy  7'efxiirablt'  by  the  in/uibitunts  at 
///ye/'Ji/r  tftat  there  was  noihing  in  the  first 


local  Act  to  prevent  a  street  becoming  a  higkmf 
Ity  dedication  and  user;  Viut  the  strtd  Jm^ 
therefore,  become  a  highway  repairable  by  Ai 
inhabitants  at  large  before  ]823;  and  that  if 
second  local  Act  oidy  applied  to  streets  (Am  h 
progress  or  afterwards  laid  out,  and  had  M 
ejfect  on  streets  already  ptMic, 

WaUington  v.  White  (10  C,  B,  (N.8.)  1»; 
30  L,  J,  (M.C.)  209;  13  C  B.  (N.S.)  865; 
32  L.  J.  (C.P.)  86)  distinguisfted.  \ 

Case  stated  by  Jnstioes  of  Halifia  imdv 
20  &  21  Vict  c.  43. 

In  1851  the  borough  of  Halifiix  was  cmkal 
a  district  for  the  purpoees  of  the  Public  Hotth 
Act,  1848  (11  &  12  Vict  c.  68) ;  and  the  Loed 
Goyemment  Act,  1858  (21  &  2%Vict  cl  SQ^ 
took  effect  in  the  district  from  the  lit « 
September,  1858. 

After  the  Ist  of  September,  1858,  the  stral 
or  road  called  ''  High  Street "  in  the  towt- 
ship  and  district  of  Halifax  was  not  sewend^ 
IcYcllcd,  paved,  flagged,  dkc.,  to  the  ntiifii^ 
tion  of  the  local  board  of  health ;  and  tiMf 
gave  tiie  necessary  notices  to  the  ownen  « 
a4Joining  property,  amongst  others  to  iha 
appellant,  under  s.  69  of  11  &  12  Vict  c.  63(i]e 
and  the  notices  not  being  complied  ^th,  tai 
board  did  the  work  themsolyes,  and  chiigrf 
the  expenses  to  the  owners,  the  appelliiKli 
share  being  84/.;  and  that  sum  not  boig 
paid,  a  complaint  was  preferred  against  tfei 
appellant  on  the  6th  of  April,  1869. 

Upon  the  facts  proved  at  the  hearing  ft 
appeared,  that  if  the  street  or  road  was  noki 
highway  witliin  the  meaning  of  the  exoeptiol 
in  s.  69  of  the  Public  Health  Act,  1848,  d» 
appellant  was  liable  to  the  payment  of  the  Stt 

In  the  year  1816  there  were  two  streeteff 
roads  within  the  township  of  Halifax  calM 
respectively  King  Cross  Street  and  Bull  Qon 
Lane,  both  of  which  were  public  highwija 
About  that  time  one  Thomas  Aked  set  ont  I 
close  of  land,  being  private  property,  l/iflg 
between  the  public  highways,  in  lots,  putty 
for  building  purposes,  and  on  other  part  nt 
out  a  new  street  or  road  now  called  H%k 
Street,  being  the  street  in  question ;  ruxnuvK 
across  from  King  Gross  Street  to  Bull  0am 
Lane  and  connecting  those  two  streets. 

Though  set  out  as  aforesaid.  High  StiwI 
was  not,  before  the  passing  of  4  Gea  4,  cl  se, 
hereafter  mentioned,  paved,  set,  or  othenriM 
paved  or  completed,  nor  was  this  done  till 
the  board  of  health  dealt  with  it  under  a  0 
of  the  Public  Health  Act  It  was,  hovefOi 
passable  for  carriages  in  1819,  and  has  beet 
open  to  and  used  by  the  public  ever  sines* 

In  1768  an  Act  of  Parliament  (8  Gea  & 


M)  This  bcction  is  givou,  pobt,  p.  2KS^  o  (1> 
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jocal  and  Personal)  was  passed,  inti- 
An  Act  to  amend  and  render  more 
1  an  Act  of  2  Qco.  B  for  supplying  the 
r  Halifax  with  water,  and  for  I  tetter 
cleansing,  and  lighting  the  stroetA." 
1  trustees  were  ai)pointed  for  execut  ing 
.  By  R.  17  the  trustees  or  any  five  of 
id  power  from  time  to  time  to  cause, 
ud  direct  the  streets,  greens,  lanes, 
Mssoges,  and  other  places  within  the 
)  he  payed,  repaired,  raised,  sunk,  or 
and  also  to  cause,  &a,  the  same  to  ho 
1  and  lighted  as  they  should  think  fit. 
39,  for  defraying  the  expenses  of 
g  the  said  streets,  &c.,  and  of  cleans- 
l  lighting  the  same,  and  other  the 
8  of  the  Act,  one  or  more  rates  or 
ents  were  to  he  made  once  in  every 
•  oftener,  if  thought  needful  hy  the 
,  or  any  seven  or  more  of  them,  upon 
nant  or  occupier  of  any  house,  shop, 
186,  cellar,  Tault,  yard,  froutsteods,  or 
nemcnt  of  the  yearly  value  of  4.0s.  or 
s,  within  the  town,  not  to  exceed  in 
le  2^.  in  the  pound  in  any  one  year 
rearly  rent  or  yearly  value  of  such 
&c.  By  8.  41  the  rates  were  to  he 
.  by  stmimory  proceedings. 

45:  ^'All  and  every  person  or  persons 
)C  said  rates  and  ascisnit'nts  for  paving, 
;,  and  lighting,  vm  aforesaid,  hy  this  Act 
I  be  laid,  shall  be,  and  they  and  every  one 
B  aiid  are  hereby  exempted  and  dischur^^ed 

other  charges  and  expenses  of  paving, 
,  ur  lighting  the  said  streets,  greens,  hines, 
usages,  and  places,  or  any  part  or  parts 
uid  all  other  streoti*,  lanes,  alleys,  and 
thiu  the  town,  and  also  from  all  penalties 
ij  or  might  be  incurred  by  reason  or  means 
neglecting  to  pave,  cleanse,  or  light  the 
pectively,  uny  law,  statute,  or  usage  to  the 
notwithstandine ;  and  as  soon  as  any  rate 
ment  shall  be  laid,  made,  or  assessed  by 

this  Act  on  the  tenants  or  occupiers  of 
les,  shop*,  warehouses,  cellars,  vaults, 
ontsleada,  or  other  tenements,  for  the 
of  paving,  cleansing,  and  lighting  the 
Qts.  &c.,  such  owners  or  occupiers  respec- 
tll  be  no  longer  liable  to  be  charged  to 
r  zute  or  assessment  for  the  like  purpose 
it  of  such  houses  or  other  tenements. 

Gea  3,  c  44,  continued  in  force  until 
of  Jime,  1823,  when  it  was  repealed 
o.  4,  c.  xc,  intituled,  "An  Act  for 
lighting,  cleansing,  watching,  and 
3g  the  township  of  Halifax,  and  for 
ig  the  same  with  water." 
at  Act  trustees  were  appointed  for 
it  into  execution. 

1 :  **  From  and  after  the  passing  of  this 
and  eweij  persons  and  person  shall  be, 
are  hereby  exonerutod,  released,  and  for 
liarged  from  the  performance  of  statute 
Jie  repairs  of  the  public  highways  within 
townanlp,  and  from  the  payment  of  any 
iuD  for  the  tame  in  lien  thereof,  and  from 
ty  by  law  to  be  called  niwn  for  the  repair 
bighways:   Provided  always,  that  the 


surveyor  or  surveyors  to  be  continued  or  appointed 
under  or  by  virtue  of  this  Ai-t  shall  be,  and  he  or 
they  is  or  are  hereby  invcbtetl  wiih,  and  made 
subject  ami  liable  to,  all  and  every  the  rights, 
liberti4'S,  powen«,  authorities,  duties  iHiiiulties,  and 
obligations  in  renpcct  of  the  streets,  Jane.",  ruods, 
ways,  and  other  public  places  within  thu  saiil 
township,  which  by  law  now  are  or  hereiifk-r  bhall 
or  may  be  grante<i  to,  or  conferred  or  imposed 
upon,  the  surveyors  of  the  public  highways,  within 
that  part  of  Great  Britain  called  England,  and  all 
moneys,  costs,  and  charges  which  any  snob  surveyor 
or  surveyors  shall  pay  or  be  subjectc<l  to  in  the 
execution  of  the  duties  of  his  or  their  office  or 
offices,  sliall  be  paid  by  the  said  trustees  or  their 
treasurer,  out  of  the  improvement  rates,  to  be  by 
them  or  him  received  by  virtue  of  this  Act ;  and 
all  indictments  an«l  other  processes  of  law  which 
may  be  brought  for  or  on  account  of  the  repair  or 
non-repair  of  the  streets,  roads,  and  ways,  withia 
the  said  township,  shall  bo  brought  against  the 
trustees,  or  any  one  or  more  of  them,  and  the  same 
shall  be  as  good,  vaUd,  and  effectual  as  if  brought 
against  the  whole  of  such  trustees." 

By  8. 22  :  '*  It  shall  and  may  be  lawful  to  and 
for  the  trustees,  and  they  are  hereby  authorized, 
empowered,  and  required  from  time  to  time,  when, 
and  so  often,  and  in  such  mamier  us  they  sliall 
think  proper  and  necessary,  to  cause  the  preitent 
and  the  future  streets,  lanes,  rouds,  passages,  and 
other  public  places,  as  well  carriage  as  footways, 
within  the  said  township,  and  each  and  every  of 
them,  and  eaeh  and  every  or  any  part  or  parts 
thereof  resiKKStively,  to  be  paved,  flagged,  or  other- 
wise repaired  and  amended,  and  the  same,  and  the 
pavements,  flagging,  and  other  materials  thereof, 
to  be  taken  up  and  reloid,  and  the  ground  or  soil 
thereof  to  be  raised,  lowered,  or  altered,  from  time 
to  time,  and  in  such  manner  and  with  such  mate- 
lials  us  they,  tlie  said  trustees,  shall  think  fit; 
and  to  erect,  or  set  up,  or  cause  to  be  erected  or 
set  up,  any  poets,  ruils,  paU-s,  or  fences  in  or  near 
any  place  or  places  which  they,  the  said  trustees, 
shall  think  ])roper  for  the  better  security  of  passen- 
gers, cattle,  or  carriages,  or  of  the  add  pavements 
or  curbstones,  from  damage  by  waggons,  carts,  or 
other  carriages :  Provide<l  always,  that  nothing  in 
this  Act  contained  shall  extend,  or  be  construed 
to  extend,  to  release,  exonerate,  or  discharge  the 
trustees,  or  commissioners  of  the  several  turnpike 
roads  and  bridges  within  the  saiil  township,  or 
the  tolls  respectively  uriding  therefrom  from  the 
custom  or  liability  to  whicli  they  have  been  or 
may  be  expose<l,  of  repairing,  or  niaintainiug,  or 
contributing  to  the  repair  or  maintenance  of  so 
much  of  the  same  roods  and  bridges  as  lies  withia 
the  said  township." 

By  s.  23  :  •*  When  any  of  the  new  streets,  roads, 
and  ways,  within  the  said  township,  already  laid 
out  and  made,  or  which  shall  hereafter  be  laid 
out  and  made,  shtdl  be  well  und  sufficiently 
paved,  stoned,  or  otiierwise  put  in  ^ood  onier  and 
repair,  and  when  public  drains  sludl  bo  made  and 
completed  therein  to  the  satisfoclion  of  tlie  said 
trustees,  it  shall  and  miy  bo  lawful  for  the  said 
trustees,  from  time  to  time,  on  application  of  the 
owner  or  owners,  and  occupier  or  occupiers,  of  the 
several  messui^<},  buildin|^,  lands,  and  tenements 
respectively,  a^oining  each  of  such  streets,  roads, 
or  ways,  or  a  majority  in  number  of  such  owners 
or  occupiers  respectively,  and  they  are  hereby 
empowered  by  any  writing  umler  thtir  hands^^ 
the  hands  of  any  one  or  more  of  them,  to  dec! 
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•Btne  to  hi!  t>iil)lic  sttrels,  rcatle,  and  waya ;  and 
fnan  nii<l  ufrur  anclt  di'clumtiun  mude,  and  aCler 

Eublinill'in  l))cre«f.  bjiiotiii;  to  be  gi veil  in  mnnnct 
y  Ihia  Act  (lireuteJ,  bucIi  ucw  gtrtct',  rnids.  and 
waya,  and  every  of  tlicm,  tkell  be  deciacd  und 
iKken  to  be  pubbc  atncbi,  roiiils,  and  wayd,  to  nil 
iiiteiita  aiid  pnrpofss,  and  thij  thrill  be  ri'jHiircd 
and  ki-|>t  in  repnir  by  tliu  said  tnuttfet,  under  Ibe 
fnn'mumt  of  tuiB  AuL" 

Ity  H.  21:  "  In  every  ceieo  wbero  any  btrccia, 
ruadj,  or  ways,  which  now  uro  or  bereofter  bliall  or 
may  bo  aet  out  on  prirato  pmpcrty.  witbin  the 
Hid  townahip,  shall  liaro  been  open  to  and  used 
1^  thu  public  for  thu  Bpoco  of  Ibroe  Bucoctaive 
yejm,  il  alialt  bo  lawful  fur  thu  said  truateed,  &nd 
tbe;  are  heieby  empowered  to  cause  to  be  paved, 
■et,  or  oihiTwiHO  made  and  completed,  sueb  etieeU, 
roada,  or  waya  reapoctivoly,  and  to  canse  to  be  out 
or  mode  in,  throu;;h,  over,  nnder,  or  adjoining  the 
aBme,aucli  tunnels,  gutters,  sinks,  dmins,  dittihca, 
kewcTH,  or  walerourscs,  as  to  tbem  sball  seem 
necessary ;  and  Irom  and  after  such  laat-mentioned 
streets,  rcmda,  or  nays,  shall  bave  been  an  paved  or 
«ct,  or  otbtrnise  made  and  completed,  and  snch 
tunnels,  gutttrs,  alnks,  dmina,  ditcLea,  sewers,  or 
watercnurseM,  so  cut  or  made  and  completed  as 
•foresaid,  the  same  streets,  roads,  or  ways  resoec- 
lirely,  ahall  be  deemed  and  taken  to  be  publio 
streets,  mads,  and  wftjs,  (o  all  iutenta  and  purposes, 
and  ahall  Ihtnccforlh  be  repaired  and  kept  in 
repair  by  the  taid  truaiaes  under  the  powers  and 
pruvisions  of  this  Ant." 

iiy  8,  25  :  "  The  costs,  charges,  and  expenses  of 
the  works  »>  to  be  done  or  executed  by  or  by  order 
of  ttie  said  Iruateee  (aurh  costs,  cbargcB,  and  ex~ 
penses  being  fiist  asccrbiincd  by  any  justice  or 

{isliceHof  the  peace  for  tbo  West  Hiding,  and  by 
im  or  them  settled  and  apportioned  according  to 
(bo  relative  rent  or  vnluu  of  the  respective  mes- 
liuagea,  buildings,  lands,  or  tcncmidnts  in  such 
twiieetivo  slrcetn,  roada,  or  waya)  sliall  be  reim- 
bursed to  such  tnuteta  by  the  ovmer  or  owners, 
01  oocupiei  or  wcupieis  ol  the  meesnagea,  build- 
ing^ Inuds,  or  lencmeiits  ailjiiining  the  said  streets, 
roads,  nr  ways ;  and  in  cese  of  nou-peymetit  of 
Inch  copts,  eliarge^  auil  C'Z|ienses,  within  fourteen 
days  after  the  tuine  sliull  Lave  been  demanded  bj 
or  on  bebulf  of  the  said  trDstues,  the  same  shall 
be  levied  by  distress  and  sale  of  tl^o  goods  and 
chattels  of  such  owner  or  owners,  or  occupier  or 
ocGupiera,  by  warrunt  under  the  hand  and  seal,  or 
hands  and  teals,  of  any  jOHtlce  or  justices  of  the 
peace  for  the  (aid  West  Itiding,  together  with  tlie 
expcnfcs  of  such  distiess  and  bate,  returning  the 
ovi'nJus  (if  any)  to  auch  owner  or  owners,  or 
occupier  or  occnpien,"  with  a  [iroviso  that  the 
occupiirs  mny  diduct  what  tliey  have  boon  cum- 
pcUed  to  pay  f^m  their  rent,  &c. 

By  B.  99,  powers  are  (riven  to  the  trustees 
to  make  and  levy  rates  wtlhin  tlieir  district 
for  the  purpoeo,  amongst  other  tluDgs,  of 
carrying  the  above  enactments  into  execution, 
which  rates  were  to  be  asficssed  on  the  tenants 
or  occiipJerB  of  the  eeveral  houses,  Ac,  and 
other  buildings,  erections,  works,  lands,  tcne- 
menta  and  otlier  horcditanjents  within  the 
townsliip,  according  to  the  annual  rent  or 
value  of  the  same  respectively,  not  exceeding 
in  any  one  year  the  Bum  of  &.  Gi/.  Id  the 
pound  upon  such  annual  rent  or  vaine. 

Tbe  Aet  of  ltS23  continued  in  force  till  the 


year  1B51,  when,  by  the  proviaona 
the  Genetnl  Board  of  Health,  apj 
Public  Health  Act.  1K48,  couflna 
Supplfmcutal  Act.  1851  (14  a  15  Vi 
the  proviso  in  b.  21  of  the  Act  of  It 
ning  vrith  the  words  "  Provided  al 
the  BOrvcfor,"  and  going  down  to  1 
the  section,  and  ss.  2ii  wd  25  were 
but  the  rest  of  a.  21  and  B8.  33  an 
loft  in  operstion. 

Prior  and  up  to  1851  the  coete  ol 
the  several  highways  repaired  by  tl 
witbin  the  township  of  Halifax  wer 
by  rates  mode  and  levied  under  t 
17G»  and  lb23  respectively.  After 
cation  of  the  Fubhc  Health  Act  to  t 
such  exponseB  have  been  chained  to 
by  a  general  district  rate  under  the 
of  that  Act. 

The  trustees  under  the  local  A< 
did  not  at  any  time  declare  High  S 
a  public  street,  road,  or  way,  no: 
apphcation  ever  mode  to  them 
pursuant  to  the  provisions  of  s.  21 
the  trustees  avail  themselves  of  the 
either  of  s.  24  or  25  of  that  Act  witl 
to  the  street 

The  houses  in  High  Street  were 
to  time  rated  or  oaseBBed  by  the  tros 
the  provisions  of  the  local  Acts  ol 
1823,  prior  to  1851,  and  were  n 
above  the  yearly  value  of  40». 
was  given  at  any  time  after  the 
5  &  6  Wm.  4,  c.  50,  of  any  intentic 
cate  High  Street  to  the  public,  nc 
certificate  granttid  by  two  j'usticcs  i 
at  the  quarter  sessions  as  dirccte 
Act ;  and  the  local  board  did  not  a 
before  the  execution  of  the  works 
mentioned  declare  High  Street  to  1 
way  under  s.  70  of  the  Public  H 
1818.  Up  to  the  time  of  the  execu 
works  by  the  local  board,  under 
sions  of  B.  69  of  the  Public  Health 
neither  the  trustees  nor  the  local 
health,  nor  the  appellant,  ever  re| 
Btreet  nor  any  part  thereof,  nor  hi 
pcnsca  of  any  such  repairs  ijr  w 
been  borne  or  paid  out  of  any  par 
Irict  or  other  rates  or  asecseraents, 
inhabitants  of  the  parish  or  towns] 
trict  of  Halifax. 

Upon  those  facts  it  was  contend 
respondents  tliat  the  street  was  not 
within  the  exception  in  s.  C9  of  t 
Health  Act,  1848,  and  the  Acts  am( 

On  the  part  of  the  appellant  it 
tended  that  the  street  or  rood  becai 
way  at  Bomo  time  between  the  year 
the  coming  into  operation  of  5&  6  W. 
by  dedication  to  and  adoption  and  u 
public,  and  is  a  "  hijihway  "  within  i 
ing  of  B.  C9  of  the  Pnblic  Health  . 
which,  by  a.  13  of  15  &  16  Vict.  c.  ■ 
"any  liighway  repairable  by  the  in 
at  largo." 
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The  justices  being  of  opiniou  that  the  street 
n8  not  a  "  highway/'  made  au  order  for  pay- 
sent  of  the  3^/. 

If  the  Court  should  bo  of  opinion  that  the 
iecision  of  the  justices  was  right,  their  order 
V  payment  was  to  stand  good;  if  not,  tho 
nfittmation  was  to  be  dismi^ed. 

Maule,  Q.C.,  (Kemj)fay  with  him),  for  tho 
ppellant  Tho  question  is  simply  whether 
Ugh  Street  was  in  1851,  when  the  Public 
Knlth  Act,  1818,  was  applied  to  Halifax,  a 
highway  repairable  by  the  inhabitants  at 
ujg;/'  Eo  as  to  be  within  the  exception  in 
.  3,  as  interpreted  by  s.  13  of  15  &  16  Vict. 
;  42.  If  it  was,  the  appellant  is  not  liable  as 
n  adjoining  owner  for  the  ezpenises  of  xmviug 
L  Now  the  street  was  laid  out  as  long  ago 
•  1816,  and  in  1819  it  was  ])a.ssablo  for 
miagcs,  and  it  has  been  open  to  and  used 
7  the  public  ever  since.  It  tlierefore  be- 
sme  a  highway,  and  as  a  matter  of  courso 
eptirablo  by  the  parish  or  township,  some 
ime  between  181U  and  1823,  when  tho  second 
iocal  Act,  4  Geo.  4,  c.  xc.  passed,  unless  there 
■anything  in  the  former  Act,  8 Goo.  3,  c.  44, 
D  prevent  the  operation  of  the  common  law. 
iecuon  45  is  tho  only  section  at  all  bearing 
n  the  point,  and  that  only  exempts  the  occu- 
aien  of  houses,  &c.,  from  all  other  charges 
br  paving  and  lighting  tho  streets ;  but  it 
nves  untouched  the  common  law  duty  of 
^  Ittrish  at  large  to  repair  its  highways. 
DoDRequeutly  it  must  be  taken  that  l>ef()re 
U&23  this  street  had  become  a  highway  re)}air- 
ible  by  the  township  at  largo  hy  dedication 
md  user.  Wuliin'fton  v.  Whitff  (10  C.  B.  (N.S.) 
I*;  30  L.  J.  (M.C.)  2U9;  S.  C.  in  Ex.  Cli. 
Mm.  waits  V.  Wullhigioii,  13  C.  B.  (N.S.) 
1)66;  32  L  J.  (CJP.)  86)  will  be  relieil  on  l.y 
the  respondents ;  and  no  doubt  if  the  strt^'t 
bad  not  become  a  highway  before  1828,  that 
case  would  be  directly  in  point,  as  the  clauses 
in  the  Act  there  in  question  are  very  similar 
b>  those  of  4  Gfeo.  4,  c.  xc. ;  but  in  8  Geo.  3, 
t,  44,  there  is  no  clause  requiring  the  ailop- 
tioa  by  the  trustees  as  a  condition  pirocedent 
to  a  street  becoming  public  and  repairable  by 
the  township  at  large ;  whereas  the  presence 
of  mich  a  clause  was  tho  ground  of  the  dcci- 
nm  of  the  Court  of  Common  Picas.  Again, 
i(ko,  4,  c.  xc.  leaves  matters  as  they  were 
tt  to  streets  already  public.  Section  21  leaves 
the  liability  to  rei)air  the  public  streets  in 
the  township  at  large,  only  altering  the  fund 
AtHn  the  old  highway  rate  to  rates  imposed 
luider  the  Act;  true  it  directs  that  indict- 
OMnta  aliaU  be  brought  against  the  trustees ; 
hut  this  is  only  simplifying  the  procedure, 
^  leaves  tho  liability  in  the  inhabitants  at 
huge;  and  it  expressly  puts  the  surveyor 
wer  the  Act  in  tho  same  position  as  the 
oUsarveyors  of  highways. 

JLcsH,  J.  Section  24  is  the  section  that 
Will  be  rolled  upon  by  the  respondents.] 

Hat  cannot  oe  intended  to  bo  retro»pcc- 
tiT«L     Similar  expressions  in  b.  23  of  tUo 


General  Highway  Act  (.0  &  6  Wm.  4,  c.  50) 
have  Ix^u  intorprotoil  to  l»c  prospective,  and 
to  apply  (mly  to  highways  in  the  course  of 
being  laid  out,  and  not  to  roads  wliich  havo 
already  become  highways :  iiVy.  v.  Weslmurk 
(2  Mood.  &  Rob.  305). 

Co/ten,  for  the  respondents.  Under  the  Act 
of  1768  all  liability  for  re])air8  at  common 
law  was  abolished  by  h.  31),  which  im))owd  a 
new  rate,  and  by  s.  45,  which  alK)lished  all 
liability  to  any  other  rate.  It  is  tnio  that,  in 
Bex  V.  Nethei'thomj  (2  B.  &  Aid.  179),  the  im- 
position of  a  new  liability  was  held  not  per  so 
to  alx)li8h  the  old ;  but  in  that  case  the  old 
liability  was  expressly  rGservcd.  No  doubt, 
there  is  no  clause  in  the  first  Act  re<iuiring 
the  trustees  to  declare  a  street  i)ublic  as  there 
wjis  in  Wufihii/ton  v.  White  (10  C.  B.  (N.S.) 
128;  30  L.  J.  (M.C.)  209);  but  the  decision 
in  that  cii.se,  as  is  clear  from  the  judgments 
of  Erie,  C.J.,  and  Byles,  J.,  was  mainly  based 
on  tho  ground  that  the  exemption  from  all 
liability  to  highway  rates  had  made  the  high- 
way no  longer  repairable  by  the  inhabitants 
at  large.  It  is  clear  that  s.  69  of  the  Public 
Health  Act,  1848,  applies  to  existing  streets 
not  repairable  by  the  parish,  which  like  the 
present  have  never  Ix-cu  jiaved,  and  not 
merely  to  new  streets :  flufl  Loml  IJuird  v. 
Joiu's  (1  H.  &  N.  189 ;  26  L.  J.  (Ex  )  33).  And 
the  ix)licy  of  the  legislature  is  to  throw  the 
exi)on.sc  of  j)aving  in  tho  first  instance  on  tho 
owners  of  the  adjoining  houses.  At  common 
law  the  parish  was  not  bound  to  pave,  but 
only  to  kt<>p  the  highways  in  reasonable 
repair ;  and  the  legislature  did  not  intend  to 
extend  the  liability  of  the  parish  in  the  first 
instance.  Secondly,  whatever  was  the  posi- 
tion of  matters  in  1823,  the  old  Act  was  then 
repealed  by  4  Geo.  4,  c.  xc. ;  and  by  s.  21  of 
that  Act  all  liability  to  statute  labour  and  to 
all  other  rates  is  to  cease  on  the  payment  of 
rates  under  the  Act.  It  is  very  similar  to 
s.  27  of  the  Act  on  which  the  Court  of  Com- 
mon Picas  ba.sed  their  decision  (See  10  C.  B. 
(N.S.)  at  pp.  136,  137).  Therefore,  if  that 
section  stood  alone,  it  would  be  sufli- 
cient  to  have  made  this  street  cease  to  be  a 
highway  repairable  by  the  inhabitants  at 
large.  But  s.  24  is  still  stronger;  by  that 
section  "in  every  case  where  any  streetfl, 
which  now  are"  (as  this  street  was),  "or 
hereafter  shall  l>e  set  out  on  private  proix}rty, 
shall  have  Ik^u  oi)cn  for  three  successivo 
years,"  the  trustees  may  cause  them  to  Ih) 

Eaved  at  tho  exi)ense  of  the  owners  of  the 
ouse  (see  s.  25).  And  it  is  not  till  after  they 
are  paved  that  they  are  to  l>e  deemed  and 
taken  to  bo  i)ublic  streets  to  he  rt'jiiiirttl  by 
the  trustees.  All  the  sections  are  reconciled 
by  making  s.  24.apply  to  all  streets  on  private 
property,  though,  no  doubt,  the  construction 
put  in  AV//.  V.  Wef^ttnurk  ('2  Mood.  &  Kob.  305) 
on  s.  23  of  the  Highway  Act  is  to  tho  con- 
trary ;  but  tliat  is  a  vt^ry  forced  c^mstruotion, 
and  only  adopted  by  Maule,  J.,on  the  ground 
of  tho  inconvenience  of  tho  other  construr* 
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tion ;  but  as  to  streets  in  a  town  the  incon- 
yenieuce  is  the  other  way.  Thus  s.  22  applies 
to  streets  already  paved,  for  the  paying  and 
repair  of  which  the  township  is  to  be  liable ; 
6.  23  to  new  streets  not  on  private  property, 
which,  after  they  have  been  properly  paved, 
may  be  declared  public  by  the  trustees,  and 
are  afterwards  to  be  repaired  by  the  township : 
and  s.  24  applies  to  all  streets  on  private 
property,  which^  not  having  been  paved,  have 
still  been  used  by  the  public  for  three  years, 
for  these  the  township  is  not  to  be  liable  until 
they  have  been  paved  by  the  owners.  That 
is  the  position  of  "  High  Street,"  and,  there- 
fore, in  1851  it  was  not  a  highway  repairable 
by  the  inhabitants  at  large. 

[Lush,  J.  By  s.  99  there  is  a  general  rate 
imposed  on  all  property  in  the  township.] 

No  doubt,  as  imder  s.  39  of  the  old  Act, 
because  all  streets  already  paved,  and  all 
streets  declared  public,  are  to  be  maintained 
in  repair  by  the  township  at  larga 

[Lush,  J.  By  s.  99  there  is  what  may  be 
called  a  new  general  hi^way  rate  imposed ; 
by  ss.  21  and  22,  the  liability  to  the  oM  high- 
way rate  is  taken  away;  but  the  public  streets 
or  highways  are  still  repairable  by  the  town- 
ship or  inhabitants  at  large;  and  by  s.  21 
the  liability  is  to  be  enforced  against  the 
trustees,  as  representing  the  inhabitants.] 

Maule,  Q.C\,  in  reply.  In  the  Act  of  1768, 
there  was  no  clause  modifying  the  effect  of 
dedication  and  user,  by  requiring  the  adop- 
tion by  the  trustees  to  be  declared;  conse- 
quently the  decision  of  the  Common  Pleas 
does  not  apply ;  and  the  street  had  become  a 
liighway  in  1823,  repairable  by  the  inhabitr 
ants  at  large,  and  it  remained  so  up  to  1851 ; 
for  although  no  repairs  may  have  been  done, 
there  remained  a  general  fund,  although 
altered  in  character,  applicable  to  the  repaus 
of  the  highway. 

Mellob,  J.  I  think  our  judgment  must  be 
for  the  appellant.  It  is  not  always  easy  to 
SCO  the  object  of  particular  legislation,  but 
our  duty  is  to  endeavour  to  construe  the 
enactments  according  to  what  appears  to  be 
their  effect  and  meaning;  ana  under  the 
statutes  now  in  question,  what  we  have  to 
decide  is,  whether  this  street  was  a  "  high- 
way repairable  by  the  inhabitants  at  large " 
upon  the  facts  stated  in  the  case.  It  was  a 
street  set  out  in  1816,  and  it  opened  a  com- 
munication between  two  admitted  highways, 
it  had  never  been  paved  or  flagged,  but  it 
had  been  dedicated  and  adopted,  at  all  events, 
it  had  been  used  generally  by  the  public  for 
four  or  five  years  from  18l9,  and,  conse- 
quently, it  had  prima  facie  become  a  highway 
at  the  time  the  Act  of  1823  was  passed.  It 
is  true  no  highway  rate  proper  was  levied, 
but  the  authorities  were  entitled  to  levy  a 
rate,  and  though  tliey  did  not  in  the  interval 
up  to  1823  do  anything  to  the  street,  it  had 
become  repairable  by  the  township ;  and  I  do 
not  see  any  thiDg  inequitable  in  that,  the  town- 


ship had  the  benefit  of  the  asBeBBDentfliil 
the  property  in  the  street;  and  thenim 
reason  why  it  should  not  now  be  pii«dal 
put  in  proper  order  at  the  expense  of  thefr 
trict  at  large.    Then  there  is  nottiiogiiitf  j 
local  Acts  to  prevent  the  street  from 
become  a  highway,  or  to  shew  that  it 
ceased  to  be  a  highway.  In  the  old  let 
is  nothing  requiring  the  adoption  Iff  i 
authorities  before  a  street  or  xoad  eoul 
come  a  highway.   The  provisians  of  tin ' 
Act  exhibit  a  different  policy,  and  tin 
Act  was  repealed;  bat  the  prorisioDi  of 
new  Act  do  not  afTect  this  street  any 
than  any  other  admitted  highway.  It  i 
to  me,  therefore,  that  this  street  comeB 
the  exception  in  s.  69,  and  conseqnentiy 
order  was  wrongly  made  on  the  appellaot 

Lush,  J.  I  am  of  the  some  opinko.  Tk  ^ 
case  depends  on  s.  69  of  the  Public  HeiKkj 
Act,  1848.  The  local  board  of  healtii  hm 
taken  all  the  proper  steps,  and  the  ftppeM 
sets  up  the  exception,  and  the  simpleqi 
is,  was  this  in  1851 "  a  highway  repaiiaUs 
the  inhabitants  at  large?"  What  m  im] 
facts?  The  street  was  set  out  in  1816, nt 
from  1819  downwards  it  was  passable  fv 
carriages,  and  it  has  been  onen  to  and  niei 
by  the  public  ever  since,  ana  long  bcfoie  ibo 
Gfeneral  Highway  Act  (5  &  6  'Wm.  4,0.^ 
s.  23)  gave  a  discretion  to  the  vestry  of  i 
parish  to  adopt  or  refuse  the  dedicatioa  of 
a  highway.  This  street,  therefore,  became  i 
highway  repairable  by  the  inhabitants  i 
large,  unless  there  is  something  in  the  loei 
Act  to  prevent  the  operation  of  the  commai 
law,  which  was  then  in  force,  from  giiQ 
effect  to  the  dedication  and  making  ti^  ii 
habitants  liable  to  the  repair.  The  Act  < 
1768  (8  Geo.  3,  c.  44)  gives  power  to  the  tni 
tees  to  pave  and  b'ght  all  the  streets  of  tl 
town,  and  it  further  gives  power  to  themi 
levy  rates  for  the  purposes  of  the  Act  on  i 
the  property  in  the  town,  and  exempts  i 
persons  paying  such  rates  from  all  otb 
charges  for  paving  and  lighting  the  streel 
That  may,  possibly,  exempt  &e  occnpifl 
from  liability  to  statute  outy  or  to  n^ 
leviable  at  common  law ;  but  there  is  notitii 
to  prevent  the  common  law  liability  of  tl 
parish  attaching  on  the  dedication  (^  a  hjg 
way.  Therefore,  so  far  as  iMs  Act  is  oo 
cemed,  it  appears  that  in  18^  this  stn 
had  already  become  a  highway  repairable ) 
the  inhabitants  at  large.  In  1^^  that  A 
was  repealed  by  4  Geo.  4,  c  xc.  Section  ! 
of  the  now  Act  seems  to  have  much  tiie  can 
effect  (though  in  wider  terms)  as  the  exemi 
ing  clause  of  the  former  Act ;  for  it  erptm 
takes  away  all  liability  to  statute  dn^,  ai 
all  liability  to  be  called  upon  for  repair 
highways  at  common  law;  but  the  jmifii 
places  the  surveyors  under  the  Act  in  tl 
same  position  as  the  surveyors  of  any  paiU 
and  it  is  clear  that  the  towndiip  k  not  to  I 
exonerated  from  liability,  all  tnat  k  done  i 
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tment  for  the  non-repair  is  to  be 
inst  the  tmsteeB,  as  more  con- 
i  against  the  inhabitants.  The 
le  raised  in  a  particular  "way  (as 
1 8. 99^,  and  all  personal  liability 
tants  IS  taken  away ;  but  that  is 
23  giTes  power  to  the  trustees 
assary  paying  and  other  repairs, 
lacts  that  when  any  new  streets 
mt,  or  which  shall  hereafter  be 
made,  shall  be  paved,  the  trus- 
Goe  the  same  to  be  public  streets. 
£ts  that  when  any  streets,  which 
reaf ter  shall  be  set  out  on  private 
11  have  been  open  to  the  public 
^cessive  years,  the  trustees  may 
and  they  shall  afterwards  be 
io  streets.  But  this  enactment, 
3ar,  cannot  be  construed  to  have 
;tive  effect,  so  as  to  deprive  a 
lublio  road  of  that  cluuracter; 
construed  as  prospective  only, 
out,"  must  mean,  m  the  course 
and  set  out  at  the  time  of  the 
le  Act,  as  was  held  in  lieg.  v. 
If  ood.  &  Bob.  305),  under  similar 
3  of  the  General  Highway  Act. 
1,  c  50.    I  agree  if  the  secona 


Act  had  been  passed  before  this  street  had 
become  a  highway,  the  case  would  have  been 
exactly  analogous  to  Wallington  v.  White 
(10  C.  B.  (N.S.)  128;  30  L.  J.  (M.C.)  209; 
S.  0.  in  Ex.  Ch.  nom.  Willes  v.  WaUington, 
13  C.  B.  (NJ3.)  865;  32  L.  J.  (C.P.)  86). 
There  the  road  was  opened  subject  to  a  clause 
preventing  it  beconung  a  highway  until  the 
trustees  hsA  elected  to  take  it,  the  same  dis- 
cretion being  vested  in  the  trustees  by  the 
local  Act  as  was  subsequently  vested  in  the 
vestry  by  the  General  Highway  Act.  But,  in 
the  present  case  there  was  nothing  in  the 
origmal  Act  to  prevent  a  road  becoming  a 
highway  by  dedication  and  user  alone ;  and 
nothing  in  the  second  Act  to  take  away  that 
character  from  a  street  already  a  highway ; 
and  therefore  the  respondents  have  failed  to 
shew  that  this  was  not  a  highway  repairable 
by  the  inhabitants  at  largo ;  and  consequently, 
the  order  on  the  appellant  was  wrong. 

Judgment  for  the  appellant. 

Attorneys  for  appellant :  Sewdl  <€;  Edwards, 
for  BUI  &  SmWi,  Halifax. 

Attorneys  for  respondents  :  Williamson, 
Bill,  &  Co. 


Jabrow  Local  Boabd  of  Health,  Appellants;  Eknnsdt,  Bespokdent. 

[6  Q.  B.  128.] 


.  Act,  1848  (11  &  12  Viot  c.  63\ 
3al  GovernmeDt  Act,  1858  (21  k  22 
8),  8.  63 — Od  information  fur  not 
pportioument,  proof  of  Preliminary 
oeseary. 

rmation  against  K.for  not  pay- 
rpenses  apportioned  upon  him  as 
%ises  in  a  street  upon  which  work 
by  the  appellants,  under  s.  69  of 
c,  63,  it  tttw  proved  that  the  work 
If,  and  an  apportionment  of  the 
!,  and  notice  of  it  served  upon  the 
fho  had  not  given  notice  within 
*rhat  he  disputed  it,  under  21  <£r  22 
63 ;  hut  no  evidence  was  given  of 
ving  been  served  under  11  <£:  12 
.  69,  previous  to  the  appellants* 
ifc.— 

the  justices  could  not  make  an 
he  preliminary  notice  were  proved 
ivefi. 

d  by  justices  of  the  county  of 
or  20  &  21  Vict.  c.  43. 
1  of  May,  1870,  a  complaint  was 
ftif  of  the  appellants,  the  local 
Ml  for  the  district  of  Jarrow, 
!<npondent  for  not  having  paid 
from  him  as  owner  of  premises 


in  Ormonde  Street,  Jarrow,  in  respect  of 
expenses  incurred  by  the  appellants  in  that 
street. 

At  the  hearing,  it  was  proved  that  the 
complaint  was  laid  under  the  Public  Health 
Act,  1848  (11  &  12  Vict.  c.  63),  a  69,  (1)  and 
other  sections,  to  recover  a  portion  of  the 
expenses  incurred  by  the  appellants  levelling, 
jmving,  &c.,  Ormonde  Street,  in  respect  of 


(1)  11  &  12  Vict.  c.  63.  8.  69 :  •*  In  case  any 
present  or  future  street,  or  any  part  thereof  (not 
being  a  highway),  be  not  sewered,  levelled,  Ac, 
to  the  satisfaction  of  the  local  board  of  health, 
such  board  may,  by  notice  in  writing  to  the  respec- 
tive owners  or  occupiers  of  the  premises  fronting, 
adjoining  or  abutting  upon  sufh  parts  thereof 
as  may  require  to  be  sewered,  &c.,  require  them  to 
sewer,  &c.,  the  same  within  a  time  to  be  speoiflcd 
in  such  notice ;  and  if  such  notice  be  not  com- 
plied  with,  the  local  board  may,  if  they  shall 
think  fit,  execute  the  works  mentioned  or  referred 
to  therein  ;  and  the  expenses  incurred  by  them  in 
so  doing  shall  bo  paid  by  the  owners  in  default, 
according  to  the  frontage  of  their  respective  pre- 
mises, and  in  such  proportion  as  shull  be  settled 
by  the  surveyor,  or  in  case  of  dispute  as  shall  be 
settled  by  arbitration  •  .  .  and  such  expenses 
may  be  recovered  from  the  last- mentioned  owneis 
in  a  summary  manner.  .  .  ." 
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notice  of  apportiomnent  would  lut 
eluded  the  leqiondent  from  Betting  i 
the  street  was  a  highway. 

Qrtmhouj,  for  the  appellante,  eon 
that  the  jnatioeB  were  precluded  bisa 
iiig  into  the  qneetJon  of  highway,  and 
to  whether  the  preliminarj  notice  ha 
giren.    He  relied  on  21  &  SU  Yici  o,  I 


that  port  of  the  street  abutting  on  the  re- 
BpODdcnt's  premises. 

There  was  do  ovidenco  before  thD  jnsticea 
that  any  notice  requiring  the  rispondent  to 
level,  pave,  &o.,  the  street  williin  a  time 

rified  by  the  notice  had  been  served  on 
rcspouacnt ;  but  the  work  liad  been  done 
by  tho  appellants,  and  oji  apportionment  duly 

n^e,  and  notice  of  it  Bcrvoi  on  the  respou-  i  y-- —  ,— r.;-^ r -_l„   /n 

dent;  and  he  had  not  within  three  months  ^^^1^^ '^nn  ?-l<.\:^i  ^ai«,\  , 
after  Buch  notice  given  notice  that  he  die-  I  *^*"'  ^-^^  t'^.  ^  ''■  ^^*  ' 
puted  it.  (1).  I  respondent,  was  not  heard. 

The  respondent  contended  that  he  was  not  |      rj^,  qodbt  (Mellor  and  Lnah,  JJ. 
liable  to  pay  any  portion  of  the  eipensea  I  g,(^,,  ^j  opinion  that  it  was  nectt 
claimed   upon  the  grooad,  inter  aha,  that  ;        ^^  ^^  p^liminary  notice. 
Ormonde  Street  was  a  highway,  and  that  the      *^ 
jQBticea  onght  therefore  not  to  make  any 
order  upon  him ;  and  also  on  the  gronnd  that 
there  was  no  evidenoo  of  the  preliminary 
notice  having  been  given  to  him. 

The  juHticGs  dismissed  the  information; 
the  ground  of  thuir  decision  being  that  it  was 
incumbent  on  the  appellants  to  prove  before 
the  juHticea  that  the  preliminary  notice  had 
b«)n  given.to  the  renpondent ;  but  if  that  notice 
hod  been  proved,  thuy  were  of  opinion  that  the 


Judgment  for  the  rap 

Attorney  for  appellants :  J.  Tucttr. 
Attorney  for  respondent :  John  Scai 


(1)  21  &  22  Vict.  c.  98  (Local  Govemaient  Act, 
1858),  8.  C3  ;  "  Not  wit  )i  standing  anjthieg  in  the 
Futilia  Health  Act  conlained,  in  all  ouBes  wliero 
fay  tiuch  Ael  the  local  bourd  shall  liave  iucuired 
oipfnEes,  for  the  repuymcnt  nlicruof  the  ownon 
of  the  premises  for  oi  in  icepcct  of  which  the  eema 
are  incurred,  ia  mado  liable  by  tlio  Public  Health 
Aet,  1846,  or  any  Act  iticorporatoJ  tiierewitli,  or 
by  ttiis  Act,  and  such  eipenscfl  have  been  eettled 
and  apportioned  by  tbo  Butvcyora  lu  njable  by 
BOch  owDcr,  Bucb  apportiomueat  abBll  bo  binding 
and  coDcluaive  upon  such  owner,  nnlcw  within 
tlio  eipimlion  of  three  montlia  from  the  time  of 
notice  being  given  by  the  local  board,  or  their 
survcyor.of  the  amount  of  Iho  proportion  «OBettlod 
by  (be  said  surveyor  to  bo  due  from  audi  owner, 
he  shall  by  written  notice  di-<pute  the  same. 


(1)   By.  > 

question  in  L^..  ^— ~  — ^— 

Act  (26  &  27  Viot  o.  70),  the  Pnblio 
(ManufocturinK  Distriotaj  Act,  18G3.  li 
woB  proved  to  have  been  given  onder  a  G 
Public  Health  Act,  1818,  and  a  10  of  A 
1863,  to  the  appellaula,  and  they  had  not  < 
within  Ihe  lime  limited  by  the  notice ;  Bl 
and  Uannen,  J  J.,  were  of  opinion  that,  n 
absolute  wording  of  a  10,  BUbs.  (3)  of  2>]& 
c.  70,  the  appellants  ooald  not  after* 
answer  to  an  mfbrmation  fox  not  paying  L 
portion  of  the  eipenses,  act  np  tl^t  lbs  t< 
not  a  highway,  and  Uie  jnstices  wen 
right  in  refosing  to  enter  into  that  ' 
Mellor,  J.  was  of  a  contrary  opinion, 
a.  S,  subs.  ( 1 ),  the  board  ooold  bwrow  n 
works  which  they  were  atiikoritat  to 
onder  the  Local  Government  Act,  IdSf 
■.  G9  of  the  Act  of  1818,  which  was  mac 
the  Act  of  1858,  if  the  street  wore  a  high 
had  no  power  to  do  the  works.  The  qi 
highway  or  no  highway  was,  therefore,  & 
tion  of  the  wholo  Jiuisdiotioik. 


Tm  Qband  Junotioh  Casal  Cohpamt,  Appuxantb; 
Thi  Ovbbbexbb  of  Hembl  Uehfbtbad,  RnroKDniTS. 


xiiv.  s.  19. 

By  34  Geo.  3,  c.  aiU  ».  19,  it  rra»  provided 
that  a  canal  mmpanij  thotM  from  time  to  time 
be  rated  to  ail  jmrliamtniary  and  parodiial 
taxa,  i a  renpeet  of  the  hmdt  and  ijroaudt  already 
jiurchatcd  or  taken,  or  to  be  purchased  or  taken, 
and  all  u^ardioaies  or  other  buildings  tobe  erected 
by  the  company,  in  the  tame  proportion  as  other 
lands,  grounds,  and  buildings  lying  near  the 


same  are,  or  shall  he  rainl,  and  at 
lands,  grounds,  and  bnildinys  iwuld  t> 
in  case  they  litre  ihe  property  of  indit 
their  natural  capacity. 

Lund  teas  purchased  by  Vie  rompani 
canal  ii'as  made  with  lowing-jiaUiM  i 
hoiises  and  buildings  attached  thereti 
qacHfly  a  railway  was  made  on  land  l\ 
the  canal,  running  parallel  with,  an 
place  crossing,  the  canal.  Buildings  tn 
on  much  of  the  land  lying  near  Ua  f 
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}riif'hi  of  Mtcl  lamh  nrre  converted  info  gar- 
m»fur  n-attri'resaeit^  and  other iri«e  tjrtnthf  im- 
nvf.l  lit  vifue.  In  ISIH  the  comiHiny  adopted 
M  8  «(■  1»  Virt.  c.  42,  and  ronnmncvd  bnsinrss 
%airritrs  on  their  on- n  tj^vunt  on  th*:  fannl : — 
HbiJ,  1.  Th*U  the  liind  orntfiird  hy  the  nimd 
m  tti  he  mttd  in  the  luimv  projHfrtion  </«  the 

rmlaud  hfintj  nt'ir,  the  tidut  of  which  nn'yht 
i^rrt'iSicd/rom  tina:  to  time  ht/circvni}ititnrts; 
ud  the  hnildiu'fS  iK-lomjiny  to  the  comjHiny  in 
hnrae  projKtrtion  as  the  build ing8  lyiny  near. 
I  That  the  land  oceupied  hy  the  canaf  hjiny 
mr  the  rail  tray  i/.yi«  nut  to  Ite  rated  in  jtropor- 
JM  to  the  improt^ed  value  of  land  with  a  rail' 
BJf  upon  it.  3.  Th'it  the  rateaUe  value  of  the 
inl  under  the  private  Act  «««  not  afftHed  hy 
uon  of  the  company  carrying  on  the  business 
carriers. 

Reg.  V.  Grand  Junction  Cnnal  (7  W.  li.  507) 
d  iicg.  V.  Glamorganshire  Canal  {\  K.  iSc  K. 
!i  ;  2y  L.  J.  {M.t\)  238),  discussed. 

Cask  stated  under  12  &  13  Vict.  c.  45,  s.  11, 
ounscnt  of  x>artie8,  by  an  arbitrator. 
L  &  2.  hj  'id  Geo.  8,  c.  Ixxx.,  amended  by 
Geo.  3,  o.  xxiy.,  certain  persons  were  in- 
rporated  into  a  joint  stock  company,  by  the 
me  of  "  The  Company  of  Proprietors  of  the 
and  Junction  Canal." 
8.  By  s.  19  of  the  amending  statute  '*  The 
Upany  of  proprietors  shall  from  time  to 
po  be  rated  to  all  parliamentary  and  ])aro- 
ial  taxes  and  assessmctnts  for  and  in  re- 
ect  of  the  lands  and  grounds  already  pur- 
aeedor  taken,  or  to  be  purcha<ied  or  talcen, 
id  all  warehouses  or  other  buildings  to  1x3 
Beted  by  the  company  of  proprietors  in  pur- 
anoo  of  the  recited  Act  and  tliis  Act,  in  the 
ine  proportion  as  other  lands,  grounds,  and 
uldings  lying  near  the  same  are  or  shall  bo 
teil,  luid  as  the  same  lauds,  grounds,  and 
liklings  so  purchased  or  taken,  or  to  l)e 
irchaiH^  or  taken,  and  erected,  would  be 
kteable  in  case  the  same  were  the  proixsrty 
!*  individuals  in  their  natural  capacity." 

4.  By  36  Geo.  3,  c.  xxv.,  "An  Act  to  enable 
le  company  of  proprietors  of  the  Grand 
onction  Canal  to  finish  and  complete  the 
une,"  Ac,  s.  7,  "  All  parochial  rates  and  as- 
Msmcnts  wliich  sliall  or  may  at  any  time  be 
Ud,  assessed,  or  imposed  upon  the  lands  and 
>ennnal  estate  of  tiio  said  company  of  pro- 
Victors,  shall  be  in  each  parish,  townsliip, 
iaiulet,  or  pkce  resixjctiveiy  in  proi)ortion 
o  the  length  of  the  canal  and  cuts  respec- 
ivcly." 

5.  By  these  Acts  all  necessary  powers  were 
JTcn  to  the  company  to  take,  liold,  and  use 
Bnds  and  erect  buildings  for  the  purposes 
^f  the  company,  and  to  make  and  maintain 
•be  canal  and  cuts,  which  have  been  duly  ex- 
■icised  by  the  company. 

6.  The  canal  has  long  since  lieen  made,  and 
^  portkm  thereof,  and  the  towing-path  and 
ocK-liuiiscR  attached  thereto,  coyer  and  oc- 
-opy  VSa,  Ir.  of  land,  and  is  of  tlio  length  of 
'Vo  miles  four  furlongs,  in  the  parish  of 


Hemel  Hempstond,  which  lands  were  pur- 
chased by  the  comj>any  under  the  nlx^ve  Acts. 

7.  Another  portion  of  tlie  canal,  and  the 
locks  and  buildings  attacluKl  thereto,  cover 
Hud  occupy  1H«.  2r.,  and  is  of  the  lonpth  of 
two  miles  and  two  furlongs  in  llie  ])arish  of 
King's  I^angky,  which  lan<ls  were  also  jnir- 
chased  by  the  c<jnipany  under  the  private 
statutes,  an<l  ftjr  the  purix)ses  of  the  company. 

8.  In  the  ytar  liviW  the  canal  company 
adopted  the  jjrovisions  of  8  &  i)  Vict.  c.  42, 
an<l  comnienced  business  as  carriers  on  their 
own  account  ot\  the  canal,  and  have  from  that 
time  exercised  all  the  powers  given  by  s.  1  of 
that  statute  for  the  pur])ose  of  carrying  on 
the  trade  or  business  of  carriers,  and  for  such 
trade  or  business  the  company  have  a  tariff 
of  freights  and  charges  dilferent  from  the 
tolls  chargeable  by  their  private  Act. 

9.  Lock-houses  and  toll-houses  have  lx>en 
erected  on  the  lands  of  the  company  for  the 
purposes  of  their  business. 

10.  In  183(),  an  Act  was  obtained  for  making 
a  railway  from  London  to  iJiniiingham,  which 
runs  parallel  with  the  canal  through  the 
pari.shes  at  various  distances  from  the  canal, 
not  exceeding  ^UO  yards  at  the  farthest  jwint, 
at  one  i)lace  crossing  the  canal,  which  rail- 
way is  as.sessed  to  the  poor-r.ites  at  2U00/.  i)er 
mile. 

11.  Buildings  liave  been  erected  on  much 
of  the  land  lying  near  to  the  canal,  and  por- 
tions of  such  lands  have  l>ecn  converted  into 
gardens  for  watercresses  and  otherwise  greatly 
improved  in  value. 

12.  On  the  8th  of  January,  1867,  a  poor- 
rate  for  the  jwirish  of  llemel  Hempstead,  was 
made,  and  in  it  the  coni]>any  were  nited  in 
respect  of  the  lands,  tenements,  and  hercxlita- 
ments  in  the  parish  at  the  net  rateable  value 
of  200/. 

13.  On  the  7th  of  February,  18G7,  a  poor- 
rate  for  the  ])arish  of  King's  Langley  was 
made,  and  in  it  the  conii)iiny  were  rated  u)K)n 
the  net  rateable  value  of  196/.  in  respect  of 
the  lands,  tenements,  and  hereditaments  in 
the  jmrish. 

14.  Tlie  comi>any,on  the  Gth  of  July,  1807, 
duly  objected  Ixffore  the  ass(rssment  cumuiit- 
tee  of  the  Hemel  Hempstead  union,  in  which 
union  l»oth  of  the  parishes  are  included,  to 
the  valuation  lists  rtsjyectively.  ujxm  tho 
grounds  of  unfairness  and  incorvictne^s,  and 
that  in  particular  the  lands,  tenements,  and 
herwlitaments  of  the  company  in  the  resjH'C- 
tive  parishes  were  not  valued  and  as.«eKs<'d 
in  the  valuation  listfl  respectively,  according 
to  the  provisions  of  the  private  statutes,  but 
the  company  faiiled  to  obtain  such  relief  as 
they  deemetl  just. 

15.  Notices  of  appeal  were  duly  served, 
upon  which  it  was  agreed  to  state  this  case. 

The  questions  for  the  opinion  of  the  Court 
were : — 

1.  Whether  the  company  is  liable  to  lo  as- 
sessed to  tho  |)oor-rates  at  tho  value  of  tho 
lanils,  buildings,  and  premises  (us  improved 
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liy  rcasou  of  tho  business  of  carriers  carried 
oil  by  tho  appellants? 

2.  What  is  the  legal  construction  of  "  lying 
near  "  to  tho  canal  ? 

3.  Whether,  in  estimating  the  value  of  tho 
land  over  which  the  railway  runs,  the  value 
of  the  site  only  is  to  be  estimated  as  being 
lands,  grounds,  and  buildings  ;  or  is  such 
site  to  1)0  estimated  at  its  improved  value  as 
a  railway  ? 

4.  Are  the  lands  lying  near  to  the  canal 
ujwn  which  buildiogs  have  been  erected  to 
1)6  estimated  at  the  value  only  of  the  sites  of 
such  buildiugs ;  or  is  tho  value  of  such  build- 
ings to  Ix)  estimated  ? 

5.  Are  the  lands  lying  near  to  the  canal 
which  have  been  improved  by  their  conver- 
sion into  gardens,  or  otherwise,  to  bo  esti- 
matod  at  tluiir  improved  value,  or  as  agricul- 
tural land  only? 

6.  In  estimating  the  value  at  which  tho 
premiKos  of  the  apjiellants  are  to  1x3  assessed 
in  pro|)ortiou  to  tho  lands,  grounds,  and 
l)uildings  lying  near  thereto,  are  all  such 
lands,  grounds,  and  buildings  to  bo  thrown 
into  hotchpot,  and  the  entire  of  tho  premises 
of  the  api)ellant8  to  bo  assessed  at  the  aver- 
ago  rating  value  of  the  whole  of  such  lands, 
grounds,  and  buildings ;  or  is  each  portion  of 
appellants'  promises  to  be  assessed  only  in 
proportion  to  the  rating  value  of  so  much  of 
the  lands,  grounds,  and  buildings  as  is  lying 
next  to  such  ix)rtion  of  appellants'  premises  ? 

7.  Whether,  in  estimating  tho  value  at 
which  tho  premises  of  the  aj)pellant8  arc  to 
bo  assessed,  the  proportion  which,  by  s.  ID, 
such  assessment  is  to  bear  to  tho  lands, 
grounds,  and  buildings  lying  near  to  the 
canal  is  to  he  distributive ;  that  is,  whether 
the  land  of  the  ap]X)llants  is  to  be  assessed  in 
the  same  proportion  as  the  land  lying  near, 
and  the  builoings  of  the  appellants  as  the 
buildings  lying  near ;  or  whether  all  the  pre- 
mises of  the  appellants  are  to  be  assessed  as 
a  whole  in  proportion  to  the  aggregate  rating 
value  of  all  the  lands,  grounds,  and  buildiugs 
lying  near  ? 

^anisty,  Q.C,  (Bush  Cooper  with  him),  for 
the  appellants.  As  to  the  first  point,  8  &  9 
Vict  c.  42,  merely  authorizes  canal  compa- 
nies to  carry  as  common  carriers.  That  Act 
has  no  clauses  in  any  way  inconsistent  with 
s.  19  of  34  Geo.  3,  c.  xxiv.  The  other  points 
all  turn  upon  the  construction  of  s.  19,  which 
has  received  judicial  interpretation  in  Bex  v. 
Grand  Junction  Canal  (1  B.  &  A.  289),  and 
Reg,  V.  Grand  Junction  Canal  (7  W.  E.  697). 
It  is  there  laid  down  that  the  land  of  the 
canal  is  to  be  rated  as  if  it  had  never  l)een 
appropriated  to  the  canal,  but  had  remained 
0]X3n  land  in  the  hands  of  individuals.  The 
canal  ought  to  be  rated  according  to  the 
value  of  the  land  near  the  canal  in  its  na- 
tural state,  but  with  the  reflected  value  of 
such  land  improved  by  its  being  used  for  tho 
purposes  of  market-gardens,  or  such  like  pro- 


fitable purposes,  but  still  as  land.  It  oagM 
not  to  be  rated  at  the  artificial  value  of  land 
with  a  railway  upon  it.  The  words  of  a.  19 
must  bo  taken  distributively ;  that  is,  tlv 
lands  of  the  appellants  are  to  be  assessed  k 
the  same  proportion  as  ot^cr  lands  lying  nan; 
and  their  buildings  in  the  same  proportioD  n 
other  buildings  lying  near.  Beg,  v.  Glamor' 
ganshire  Canal  (3  £.  &  E.  186;  2i9  L.  J.  QLQ) 
238)  can  be  distinguished,  bemuse  in  the  ali- 
tute  upon  which  that  caso  was  decided  il» 
word  "  buildings  "  does  not  occur.  It  is  it 
mitted  that  "  lying  near  "  must  mean  in  thi 
neighbourhood,  and  not  lying  nearest  to  flu 
canal. 

Sir  J,  B,  KarslaJee,  Q,C,  (Tayler  with  hini]^ 
for  the  respondents.    As  to  the  first  pasBl^ 
8  &  9  Vict.  c.  42,  by  making  canal  oomptniai 
common  carriers,  has  placed  the  appSlnti 
in  the  same  position  as  railway  compaiuBi^ 
and  they  are  now  allowed  to  use  their  euij 
in  the  most  beneficial  manner.    By  a  changs 
of  circumstances  the  clauses  in  their  privsta 
Acts  with  regard  to  rating  are  repealed,  ui 
they  ought  now  to  be  rated  in  the  bum 
manner  as  railway  companies.    Secondly,!, 
the  clauses  are  not  repealed,  then  the  anxit 
lants'  land  and  buildings  must  be  rated  ■ 
pointed  out  in  Beg,  v.  OlamorgaMhire  Cad 
(3  E.  &  E.  186 ;  29  L.  J.  (M.G.)  238).   It  urn 
there  held  that  tho  whole  of  the  land  onglt 
not  to  be  rated  as  mere  land,  but  that  th 
land  covered  with  buildings  should  bebroof^ 
into  hotchpot  with  the  lands  of  the  otte 
description  in  each  particular  parish,  and  tb 
land  occupied  by  the  canal  should  be  iM 
according  to  the  aggregate  value  of  the  wbok 
The  Court  disapproved  of  the  rule  laid  don 
in  Beg,  v.   Grand  Juncti^m  Canal  (7W.I 
597),  which  is,  in  effect,  the  contention  of  ib 
appellants.    It  is  said  that  the  statute  inthi 
present  caso  contains  the  word  "  bnildingi^' 
but  in  principle  tliat  makes  no  differoMi 
The  portion  of  the  canal  which  is  near  ti» 
railway  must  Ire  rated  in  tho  same  p^opl^ 
tion  as  the  land  which  has  tlie  railway  npoa 
it.    The  land  docs  not  cease  to  be  land V 
cause  it  is  used  as  a  railway,  or  becaoae  itii 
covered  with  buildings,  or  used  as  a  marU- 
garden,  or  put  to  any  other  profitable  V0^ 
The  land  occupied  by  tho  canal  is  tobeiairf 
upon  the  average  value  of  the  lands  of  evof 
description  lying  near.    If  the  land  is  deto* 
riorated  in  value,  the  appellants  will  htn 
the  benefit ;  if  increasxl  in  value,  tiie  pank 
will  have  the  benefit.    The  words  of  a.  S 
are, "  in  tlie  same  proportion  as  other  \»xAi 
grounds,  and  buildings  lying  near  the  800 
are  or  shal  1  be  rated."   No  effect  can  be  gn« 
to  those  words  unless  the  lands  are  to  be  tf* 
timated  as  their  value  varies  firam  time  to 
time. 

[Mellob,  J.  We  are  all  of  opinian  iM 
by  the  adoption  of  8  &  9  Vict,  c  42,  there  ii 
no  repeal  of  tho  rating  clauses  of  2^  Gea^ 
c.  xxiv. ;  and  also  that  the  land  occupied  1? 
the  canal  lying  near  to  tho  railway  ia  not  to 
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6  rated  in  proportion  to  tho  improved  value 
f  land  with  a  railway  upon  it.] 


r,  filainorffunslii're   Canal  (3   E.  &  E.  186; 
l9LJ.(3i.C0  5i38). 

Mellob,  J.  TIio  only  remaining  point 
qm  which  we  have  to  deliver  judgment  is 
ipon  the  construction  of  s.  19.  If  this  case 
Rie  identical  witli  Be<f,  y.  GlamorffanHhirc 
Quia/  (3  E.  &  K  186 ;  29  L.  J.  (M.C.)  238), 
[  ahonld  have  considered  myself  lK>und  by 
Out  case,  but  there  is  an  essential  distinction 
between  that  case  and  the  present.  Tho 
lUtnte  there  provided  that  the  assessment  in 
Mpect  of  tho  lands  and  grounds  taken  for 
fts  purposes  of  the  canal  should  Ik}  made  in 
Ae  same  proportion  as  that  of  other  lands 
mi  grounds  lying  near  the  same,  the  word 
'buildings"  being  omitted.  It  appeared, 
bovever,  that  a  considerable  portion  of  the 
iQoining  land  had  become  covered  with 
holdings,  and  in  order  to  ascertain  the  rate- 
ibie  value  of  the  lanrls  occupied  by  the  canal, 
i  vas  necessary  to  bring  tho  open  land  and 
he  land  covered  with  buildings  into  hotch- 
lok,  and  rate  the  lands  occupied  by  the  canal 
eoording  to  the  aggregate  value  of  the  whole 
i  such  land.  It  is  true  that  Cockbum,  C.  J., 
a  Beg.  V.  Ofamorganshire  Canal  (3  E.  <&  E 
86 ;  29  L.  J.  (M.C.^  238),  seems  to  have  dis- 
•pproved  of  the  decision  of  Lord  Cam]> 
«u,C.J.  and  Erie,  J.,  in  Beg,  v.  Grand  June- 
ion  Canal  (7  W.  R.  597) ;  but  I  think  that 
here  is  a  distinction  between  the  two  cases, 
i  do  not  think  that  Lord  Cami)bcll,  C.  J.,  and 
GSrIe,  J.,  intended  to  say  tliat  the  land  occu- 
xied  by  the  canal  was  always  to  be  rated  at 
ihe  value  of  purely  agricultural  land,  which 
uockbum,  C.J.,  in  Jitg.  v.  Olamorqannhhe 
Oanal  (3  E  &  E.  186 ;  29  L.  J.  ^M.*C.)  238) 
imars  to  have  thought  they  intended,  but 
it  the  increased  value  of  surrounding  land  as 
determined  from  time  to  time  by  circum- 
itaaces.  If  the  land  lying  near  becomes  of 
more  value  by  a  new  mode  of  cultivation 
being  adopted,  or  by  a  different  use  being 
ttade  of  it  as  being  used  as  a  market-garden, 
«  \a  biuldingB  being  erected  in  the  neigh- 
koniood.then  tho  rateable  value  of  the  ciinal 
^U  be  determined  by  the  increased  rateable 
vahie  of  the  land  lying  near.  In  s.  19  it  is 
caietcd  that  the  assessments  in  respect  of 
bads  and  grounds  taken,  and  all  warehouses 
and  other  buildings  to  be  erected,  are  to  be 
Hade  in  the  same  proportion  as  other  lands, 
gmiiids,  and  builoings  lying  near  the  same. 
Berc  the  word  "  lands  "  appears  expressly  to 
isgalate  the  rating  of  lands,  and  we  cannot 
interpret  the  word  "  lands "  to  mean  lands 
covered  with  buildings,  because  we  Und  the 
vmd  "bufldings"  used  in  order  to  regulate 
the  rating  of  buildings.    I  think,  tlieroforo. 


in  assessing  the  rateable  value  of  the  canal 
that  the  rcflecttd  value  of  the  land  lying  near, 
varying  from  time  to  time  according  to  cir- 
cumstances, is  to  l>e  the  measure  of  the  rate- 
able value  of  the  lands  belonging  to  tho 
appellants ;  and  in  tlio  same  way  the  value 
of  neigh  Injuring  buildings  is  to  regulate  tho 
rating  of  the  appellantw'  buildings.  I  think 
that  this  is  tho  true  interpretation  of  s.  19. 
Our  judgment,  as  1  have  sjiid,  does  not  con- 
flict with  the  decision  in  lUg.  v.  (Uamorgan- 
shirc  Canal  (3  E.  cfe  E.  186;  29  L.  J.  (M.C.) 
238),  as  the  present  case  is  distingiiishablo 
on  tho  ground  that  the  word  '*  buildings  "  is 
usecL 

Lush,  J.  I  am  of  the  same  o])inion.  Tho 
question  for  our  decision  is  whether  the  bed 
of  the  canal  is  to  Ih)  rated  as  if  it  were  land 
covered  with  buildings,  or  as  if  it  were  open 
land.  The  question  turns  upon  s.  19  of 
34  Geo.  3,  c.  xxiv.,  which  is  set  out  in  par.  3 
of  the  case.  I  think  the  meaning  of  the  lan- 
guage in  that  section  is,  that,  for  the  purj)oso 
of  rating,  it  is  always  to  l>e  assumed  that  tho 
bod  of  the  canal  is  open  land,  and  not  land 
covered  with  buildings,  and  that  whatever 
buildings  are  erected  by  the  appellants  aro 
to  be  rated  as  buildings;  each  being  rated 
according  to  the  respective  value  of  each  in 
tho  neighbourhood.  The  bed  of  the  canal, 
l)eing  assumed  to  be  ojK^n  land  for  the  pur- 
poses of  i-ating,  would  no  doubt  be  enhanced 
in  value  by  reason  of  the  erection  of  buildings 
in  the  neighl)ourhood,  and  the  rate  should  l)0 
made  upon  such  increased  value.  I  agreo 
with  my  Brotlier  Mellor,  that  the  language}  of 
the  statute  in  this  case  differs  from  that  of 
the  statute  ^^\\on  which  the  Court  gave  judg- 
ment in  Betf.Y.  OJamorffansItirfi  Canal  CS  E. & 
E  186  ;  29  L.  J.  (M.C.)  238\  There  the 
word  "buildings"  was  omittocl.and  the  wortl 
"  lands "  was  evidently  used  to  denote  land 
of  every  description,  whether  covered  with 
buildings  or  not.  This  distinguishes  that 
case  from  the  present.  I  also  agree  with  my 
Brother  Mellor,  that  if  it  were  intended  to  Ih) 
laid  down  in  Beg.  v.  Grand  Jiinrtion  Canal 
(7  W.  R  ()97),  that  the  land  which  comprises 
the  bod  of  the  canal  is  for  all  time  to  l)o 
treated  as  purely  agricultural  land,  that 
would  not  1)0  the  correct  interpretation  of 
tho  Act.  I  do  not  tliink  the  Court  so  in- 
tcndeil.  In  my  opinion  the  bed  of  tho  canal 
is  to  bo  rated  as  if  it  were  o]X!n  land  not 
covered  with  buildings,  but  which  might 
from  time  to  time  bo  increased  in  value. 

Hannen,  J.,  concurred. 

Jtufgmenl/vr  ihe  njtpellants  accoi-dCugh/, 

Attorneys  for  appellants :  WalUr  d-Jenromi. 

Attorneys  for  rcspondoutii :  Kfdred  A  An- 
di'c<i\for  Grorer,  Son,  lib  btoken,  I.'cmcl  JJtmj^ 
shad. 
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Koo.  19,  j  The  Metropolitan  Board  of  Works,  Appellaktb  ;  The  Otsesekbs  or  Wn 


1870. 


) 


Ham,  Hespoxdents.    [6  Q.  B.  193.J 


Poor-rate — Beneficial  Occupation — Sewers  on 
Embankment,  Ruteability  of. 

The  Mvti'opoUttin  Hoard  of  Worhs  construcicd 
senders  on  an  cmlxuihut'ttt  in  the  re sjnntf Iritis' 
parish,  and  v reeled  a  jm/njnng-stalion  and  other 
works,  fonnin*!  part  of  the  inain-draiuage 
scheme.  The  hoard  derived  no  ptcnuiary  ad- 
vantafjn  from  the  sewt-rs  and  other  drainage 
tvorks,  and  the  whole  v>:re  inainfained  out  of 
funds  raisf'd  hg  a  rate  made  in  2^ursuance  of 
the  statutes :  — 

Held,  that  the  sewers  were  not  ratealie  to  the 
poor-rate,  on  the  ground  that  thty  were  not  the 
suhjr.ct  of  a  hrhcfjcial  occajxtiion  ;  but  thenst 
of  the  property  was  rateabfr,  at  the  value  for 
which  the  sime  would  let  to  a  tenant  from  y*ar 
to  year,  supiHtsing  thnj  were  not  us*  d  for  the 
purpose  of  the  Tn'iin-drainagv  scheme,  but  wre 
tntirvly  disconnect td f  I om  it,  and  applied  to  any 
other  2>urposc  for  which  thty  might  Ite  av*jilabl<*. 

Case  stated  under  12  &  13  Vict.  c.  45, 
ui)on  an  appeal  against  a  iXK)r-rate  for  tbo 
parish  of  West  Ham. 

1.  The  apiKillantfi  were  rated  on  a  net  rate- 
able value  of  lU,tXX)/.,  in  respect  of  a  pump- 
ing-station  situate  at  Abliey  Mills,  and 
otlier  works  within  the  resi^ndents'  parisli, 
incliiKlve  of  land  taken  and  occui)ied  for  the 
puri>oscs  of  the  hijrh  and  low  level  sewers. 

2.  The  appellants,  tbe  Metropolitan  l^)ard 
of  Works,  are  constituted  by  18  &  l\)  Vict. 
c.  120,  and  tbe  Acts  amending  tbe  same,  for 
the  locjil  niauagoment  of  the  metrojwlis,  in 
resi)ect  of  the  sewerage  and  drainage,  Ac. 
No  part  of  the  rosiwndents*  parish  is  situate 
within  the  metroi)olis  as  defined  by  tbe  above- 
mentioned  Acts,  or  witliin  the  jurisdiction  of 
the  l)oard. 

3.  The  l>oard,  in  pursuance  of  their  powers, 
commenced  the  construction  of  a  system  of 
sewers  to  intercept  the  drainage  of  tbo 
metropolis,  connected  with  pumping-stations, 
by  means  of  which  the  sewage  is  lil'ttid  from 
a  lower  to  a  liigber  level,  and  ultimately  dis- 
charged by  gravitation  at  a  i>oint  many  miles 
down  the  Thames,  and  without  the  limits  of 
the  metropolis. 

4.  Tbo  sewers  situate  within  the  district 
of  the  board  for  the  most  part  pass  imder  the 
public  highways  of  the  metroiwlis,  or  under 
land  which  is  not  the  i)roperty  of  the  l)oard. 
Tbo  pumping-stations  and  sewers,  for  which 
the  board  are  rated  by  tbe  jxirish,  are  erected 
ui)on  land  which  is  the  freehold  projieity  of 
tbe  board,  who  have  acquired  and  use  the 
same  solely  for  tlie  purposes  and  as  part  of  tbe 
metr()i)olitan  main  drainage  system. 

The  whole  of  the  works,  both  on  tbo 
northern  and  southern  side  of  the  river 
Thames,  are  designed  and  intended  to  carry 
out  the  purposes  specified  and  set  forth  in 
tho  Metropolitan  Management  Acts,  1855, 


1858,  and  1862,  the  main  objects  being  thi 
improvement  of  the  main  drainage  of  thi  - 
metropolis  and  tho  purification  of  tbe  Thomei^ 
by  the  interception  of  the  sewage,  so  as  to 
prevent  it,  as  for  as  may  be  practicable,  bom 
flowing  into  and  polluting  the  river  witUa 
the  metropolis. 

6.  All  the  sewers  on  the  north  side  cf  i 
tho  river  discharge  themselves,  by  the  vorb  j 
constructed  under  the  above  Acts,  on  tin  J 
north  side  of  the  river  at  a  point  m'tt-  i 
out  tho  limits  of  tlie  metropolis,  and  all  ths  j 
sewers  on  the  south  side  of  tho  river  dii-  J 
charge  themselves  by  the  works  constructed 
on  that  sido  of  the  river,  at  a  xx)int  about 
one  mile  beyond  the  limits  of  the  metrppoli^ 
as  defined  by  the  first-mentioned  Act. 

7.  Tbo  assessment  appealed  against  Jl 
made  in  respect  of  a  pumping-station,  irark^ 
and  cottages,  occupying  in  the  whole  aM 
nine  acres  of  land,  and  certain  lengths  of  tiH 
high-level  sewer  carried  abovo  the  level  flf 
tho  adjoining  lands,  on  an  embankment^ 
which  embankment  occupies  in  the  whob 
about  thirty-seven  acres  of  land,  and  which 
pumping-station,  works,  cottages,  and  eoh 
luinkment,  all  form  part  of  tlie  metroptH 
litau  main-drainage  and  intercepting  sch^ 
and  are  situate  on  the  north  side  of  the  riw 
Thames,  in  the  jmrish  of  West  Ham. 

8.  On  the  property  comprised  in  the  abon 
assessment,  the  board  have  erected  tk 
pumping-station,  known  as  the  Abbey  Milli 
))umping-station,  and  other  works  for  whiek 
they  are  rated. 

[9.  Contained  a  long  description  of  fle 
buildings  and  works.] 

10.  The  total  area  of  land  upon  which  the 
pumping  station,  and  the  works  incideat 
thereto,  are  situate  is  about  nine  acres,  aul 
of  this  alx)ut  one  and  a  quarter  acre  is  occupiei 
by  the  embankment  containing  the  nortoea 
outfall  sewer,  and  a  further  quarter  acre  hy 
culverts,  which  carry  the  sewage  fhun  thi 
low  level  to  the  outfall  sewer.  The  remaifr 
ing  seven  and  a  half  acres  have  been  raned 
alx)ut  five  feet  above  the  original  marsh  level, 
and  so  occupied  by  the  several  bnildiiigi 
that  but  littlo  is  available  for  any  other  piff- 
pose.  Tlie  remainder  of  tho  land,  viz.,  thlrlj^ 
seven  acres,  in  respect  of  which  the  sflseB- 
nient  is  made,  is  occupied  by  the  ontftD 
sewer,  which  is  carried  in  an  earthen  and 
concrete  cmliankmcnt  abovo  the  general  mff- 
faco  of  the  adjoining  land  at  an  average  height 
of  twenty  one  feet.  The  entire  area  of  the  cbh 
bankment  is  occupied  by  the  culverts  and  » 
much  eai'th  as  is  sufficient  for  their  protection  | 
and  sup|)ort.  At  the  foot  of  the  book  oB  : 
cither  side  is  an  open  ditch  and  fence  i*  ] 
the  protection  of  the  embankment. 

11-13.  Tbe  whole  of  the  forty-six  acres  of 
land  were  rated  as  marsh  pastuie  to  tbe 
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'  West  Hum  before  the  Kamo  were 
by  the  board.  The  whole  of  tlie 
nprLsed  in  the  osRcssment  is  held, 
M  used  by  tlio  board  in  the 
L  solely  for  the  purposes  herein  set 

sippellonts  have  not  derived,  nor 
ive,  any  profit  or  advantage  from 
,'e  and  intercepting  works,  except 
stated,  but  tlie  whole  are  main- 
y(  the  funds  raised  in  pursuance 
he  purposes  of  tlie  Acts, 
respondents  contend  that  the 
iciple  to  adopt  in  rating  the  pre- 
heat it  as  if  belonging  to  and  con- 
a  private  owner  and  in  his  hands, 
the  board  as  yearly  tenants.  On 
tion  the  clear  yearly  rent  of  the 
the   property  may  be   taken  at 

ho  same  principle,  if  the  sewers 
kments  were  excluded  from  the 
1  the  pum ping-station  and  the 
,te  on  the  nine  acres  only  wpre  to 
he  board,  the  clear  yearly  rental 
en  at  bOOOi. 

whole  of  the  property  rated  is 
esigned  and  constructed  for  the 
f  the  main-drainage  system,  of 
TUB  an  essential  integral  part, 
the  property  rated  by  the  rcsiwn- 
losing  the  same  were  disconnected 
lain-drainage  system  and  applied 
pose  for  which  the  same  could  be 
able  by  a  tenant,  were  let  to  a 
a  year  to  year,  it  may  be  taken  as 
I  clear  annual  rental  of  50(V. ;  and 
rty-seven  acres  occupied  by  the 
embankment  were  excluded  from 
g,  the  rental  may,  in  like  manner, 

25W. 

respondents  contend,  first,  that 
mts  are  liable  to  be  rated  in  re- 
le  wliole  of  their  aforesaid  pro- 
[,  secondly,  that  tliey  are  asstss- 
e  principle  contended  for  by  the 
s,  as  above  stMed. 
appellants  contend  that  the  sewers 
ikments  ought  not  to  be  included 
ng;  and  that  so  much  of  their 
I  is  liable  to  be  rated  to  the  relief 
r  should  be  rated  at  the  value  for 

same  would  let  to  a  hypothetical 
m  year  to  year,  supposing  they 
Bed  for  the  purpose  of  the  main- 
sheme,  but  were  entirely  discon- 
refrom,  and  applied  to  any  other 
XNte  for  which  they  could  be  made 
y  a  tenant  thereof. 
Court  was  to  have  power  to  draw 
3f  iiact,  and  to  amend  the  rate. 
jtion  for  the  opinion  of  the  Court 
ther  the  mode  of  assessment  con- 
tjy  tfaeappellantB,  or  that  contended 
lenponaents  is  the  right  mode ;  or 
9f  uiOBO  modes  is  correct,  what  is 
node  of  anessment. 


A.  S.  Uillj  Q.C,  {liaymond  with  him),  for 
the  appellants.  There  are  two  questions. 
First,  are  the  sewers  rateable  ?  Secondly,  are 
the  other  works,  and  on  what  principle? 
1  he  first  question  is  decided  in  the  negative 
by  Reg,  v.  MHropolttnn  Jiofird  of  WorAa  (Law 
Kep.  4  Q.  B.  15;  ante,  p.  12).  In  principle  it 
can  make  no  difference  whether  the  sewer  is 
alx)ve  or  under  ground ;  in  either  case  it  has 
no  occupation  value.  With  regard  to  tho 
remainder  of  the  property  the  works  are 
rateable  on  the  principle  contained  in  parr.  18 
and  20  of  the  case. 

Manifsty,  Q.V.  {Tayhr  with  him),  for  the  re- 
spo'  dents.  This  case  differs  from  lie'j.  v.  Meirtr- 
jwlitan  BiMird  of  Works  (Law  liep.  4  Q.  B.  15 ; 
ante,  p.  12).  There  the  sewers  were  under- 
ground, and  consequently  not  rateable ;  but  in 
the  present  case  the  sewer  is  upon  an  eml)ank- 
ment,  which  occupies  thirty-seven  acres  of  land 
formerly  rateable,  and  still  liable  to  be  rated. 
In  lie.(f.  V.  MetropffUtan  liotird  of  Works  (Law 
Kep.  A  Q.  B.  15;  ante,  p.  12),  tho  Court  say, 
"  The  machinery  stands  on  land  which  is 
valuable  for  occupation,  and  which  would, 
undoubtedly,  be  rateable  in  the  hands  of  any 
other  occupiers,  and  its  rateable  quality 
cannot  bo  affected  by  tho  jmrticular  use  to 
wliich  it  is  applied  by  the  lx)ar(l."  There  is 
no  distinction  l)etween  the  machinery  and 
the  embankment.  So  far  as  the  occupation 
of  land  is  concerned,  they  both  occupy  land 
which  might  be  let  to  a  tenant.  It  is  a<l- 
mitted  that  the  ap])ellants  are  rateable  in 
respect  of  tho  nist  of  tho  works  on  the  prin- 
ciple contained  in  parr.  18  and  20. 

A.  S.  mil,  Q,L\,  replied. 

Mellob,  J.  I  am  of  opinion  that  our 
judgment  must  Ix)  for  the  appellants.  -With 
regard  to  the  thirty-seven  acres  of  land  occu- 
pied by  the  embankment,  the  decision  in 
RpAj,  V.  MetrojtoUlan  Board  of  Works  (I<aw 
Rep.  4  Q.  B.  15;  ante,  p.  12)  is  conclusive. 
There  is  no  distinction  for  tho  purposes  of 
our  decision  l>etween  a  sewer  underground 
and  one  carried  on  an  embankment.  ]k>th  aro 
incapable  of  Ixjneficial  occupation,  and  aro 
therefore  not  rateable.  It  would  ha  impos- 
sible to  find  a  tenant  who  would  take  tho 
embankment  as  long  as  it  is  used  for  the 
purjwses  of  sewers.  No  doubt,  since  Jonas 
V.  Mers-y  Docks  (11  H.  L.  C.  443;  35  L.  J. 
(M.C.)  1)  every  description  of  projjeriy  is 
rateable,  but  it  must  Ik)  caimble  of  Inineficial 
ocxjupation.  With  reference  to  the  residue 
of  the  works,  they  are  clearly  rateable  on  the 
principle  suggested  in  par.  20. 

Lush,  J.  I  am  of  the  same  opinion.  The  only 
difference  lietween  this  case  and  lUj,  v.  Mf  fro- 
poUtan  Board  of  Works  (Law  Hep. 4  Q.  B.  15 ; 
ante,  p.  12)  is,  that  here  the  sewer  is  al)Ovo 
the  surface,  there  it  was  under  the  surface, 
i)ut  the  i)rinciple  on  which  that  case  was 
decided  applies  equally  to  the  present.  Tho 
question  is,  whether  the  subject-matter  of 
the  rate  is  capable  of  a  beneficial  occupatio:^ 
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If  in  its  present  condition  it  can  produce  no 
profit  to  the  Metr(>]X)litan  Board,  it  cannot 
1x3  Rupix)Kcd  tliat  any  ]:)erson  would  take 
it  as  a  tenant  and  ])ay  rent  for  it.  The  rate- 
able quality  of  land  is  not  to  be  determined 
by  what  it  once  was,  or  by  wliat  it  may  here- 
after become.  If  a  piece  of  fertile  land  were 
to  bo  covered  by  the  aslies  of  a  volcano,  or 
by  an  inundatiou,  it  would  not  bo  rateable 
80  long  as  it  continued  in  tliat  condition. 
On  the  other  hand,  in  the  case  of  a  barren 
rock,  80  long  as  it  remains  a  barren  rock 
it  is  not  rateable^  but  the  moment  it  is 
worked  as  a  quarry  it  becomes  rateable.  The 
rateable  quality  of  land  must  be  determined 
by  wliat  it  was  at  the  time  the  rate  is  made. 
As  to  the  other  part  of  the  works,  the 
buildings  are  capable  of  l)eing  let,  and  some 
one  could  be  found  to  give  something  for 
them.  On  what  principle  are  they  to  be 
assessed?  I  think  it  is  well  expressed  in 
par.  20.  The  question  is,  What  would  a 
tenant  give  for  them  if  they  were  not  used 
08  they  are  for  tho  pur|X)8es  of  the  main 


drainage,  but  entirely  disconnected  f 
and  applied  to  such  useful  purposes  i 
might  be  made  available  for? 

Hakhsn,  J.  I  think  as  to  the  thirf; 
acres  we  are  bound  by  lieg,  v.  Metri 
Board  of  Works  <Law  Bep.  4  Q.  B.  Ic 
p.  1'2).  The  judgment  of  the  Court  < 
proceed  upon  the  fact  that  the  sev 
underground,  but  on  the  fact  that  tl 
occupied  by  the  sewer  was  incapable  c 
ficial  occupation.  And  I  think  that  ra 
equally  applicable  to  the  present  case 
the  sewer  is  above  ground.  If  there  i 
error  in  the  judgment  in  that  case,  I  Bh< 
inclined  to  think  it  was  in  holding  t 
land  occupied  by  the  pumping  appara' 
liable  to  be  rated.  Chi  the  other  par 
case  1  agree  that  par.  20  contains  the  tn 
ciple  u|X)n  which  the  works  ought  to  bt 

Judgment /or  the  apprli 

Attorney  for  appellants :  IT.  TT.  Sm 
Attorneys  for  respondents :  Wiisoa  i 


Nov.  25,  j 
1870.    \ 


The  QuEEJf  v.  The  Justicks  of  Kent. 
In  the  Matter  of  Meuoeh's  Appeal. 


I  [6  Q.  B.  132.] 


Appeal  to  Quarter  Seraions — Right  to  abandon 
ono  Ground  and  proceed  on  others — Union 
Assessment  Committee  Acts,  1802  and  1804 
(25  &  20  Viet  o  103),  s.  18 ;  (27  «&  28  Vict 
c.  39).  s.  1. 

M,  ohjtfcle'l  before  the  assessment  commt'ttee, 
under  L'5  <&  20  Virt.  c.  103,  s.  18,  to  the  valwi- 
tion  list  of  a  unions  on  the  yrounds  that  he  mis 
overrattdyand  that  A.  and  B.  were  und4irratcd. 
The  committee  refiisetl  to  alter  M.^s  assessment ^ 
and  made  a  small  addition  to  A.'s^  upon  which 
M.  refused  to  proceed  with  his  objection  to  BJ's 
assessment.  A  rate  havinij  Iteen  made  in  accord- 
ance vjith  the  valuation  list,  M.  appealed 
against  the  rate  to  the  t/uarter  sessions  on  the 
$ame  grounds,  and  served  A.  and  B.  with 
notices.  On  the  hearing  B.  ob/Wf.cd  that  M. 
had  not  complied  with  27  rf:  2H  Vict.  r.  39,  s.  1, 
as,  by  almndoning  his  dtjixtiun  to  B.^s  assess- 
ment when  btfore  the  committee,  M.  had  not 
*^ failed  to  obtain  relief'  M.  then  ojered  to 
altandon  the  ground  of  apptul  as  to  B.,  and 
claimed  to  proceed  irith  the  rest  of  the  appeal : — 

Held,  that  M.  had  a  right  to  do  this,  and  the 
sessions  were  bound  to  hear  the  appeal  as  to 
M.^s  overrating  and  A.'s  underrating  on  the 
merits. 

Bog.  i\  Cambridposliire  Justices  (1 L.  M.  &P. 
47;  VJ  L.  J.  (M.C.)  130)  '/iwstioned, 

BuLE  calling  upon  the  Justices  of  Kent  to 
shew  cause  whv  a  mandamus  should  not  issue 
commanding  them  to  enter  continuances,  and 
hear,  on  the  merits,  an  appeal  of  Bolx^rt  Mercer 
against  a  poor-rate  for  tho  parish  of  East 
MaUmf;  made  on  the  14th  of  April,  1870. 


It  a])peared  from  the  afQdavits  i 
rate  was  made  on  the  2l8t  of  Deo 
1809,  for  the  parish  of  East  Mall 
accordance  with  the  valuation  list 
Mailing  Union,  in  which  Mercer  was  at 
in  respect  of  his  occupation  of  certain 
Mercer,  after  due  notice,  appeared  befi 
assessment  committee  of  the  union  < 
17th  of  Fehruary,  1870,  and  objected  t 
was  overrated,  and  the  committee  reft 
alter  his  assessment  Mercer  then 
notice  of  appeal  against  the  rate  of  tt 
of  Decemlxjr  for  the  Easter  quarter  Be 
and  it  was  subsequently  agrc^  U 
Mercer  and  the  overseers  that  the  j 
should  stand  over  till  the  Midsummer  se 
Mercer,  however,  on  the  Gth  of  AprJ 
notices  to  all  the  requisite  parties,  and  ap] 
again  Itefore  the  assessment  commiti 
tlie  27th  of  April,  and  objected  that  J 
overrated,  ancl  unequally  rated,  as  con 
with  McSKTs.  Pemble  and  Tassell,  wh< 
also  occupiers  of  land,  and  that  the 
W.  L.  Wigan  was  underrated  in  respect 
tithe  rent-charge.  Mercer's  own  ratii 
firnt  gone  into,  and  tlie  committee  agi 
fused  to  alter  it.  Tassel I's  ease  was 
next,  and  the  committee  made  a  small 
tion  to  his  assessment,  upon  which  M( 
agent  expressed  great  dissatisfaction,  f 
once  left  the  room,  refusing  to  proceec 
the  objections  to  Messrs.  Pemble's  and  W 
assessments. 

In  tlie  meantime  another  rate  had 
made  on  the  14th  of  April,  in  which  U 
and  the  others  were  rated  as  in  the  n 
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\  of  December;  and,  at  tho  end  of 
:rcer  gave  notice  of  appeal  against 

for  tlie  Midsummer  quarter  sessions 
B  requisite  jjartics,  including  Messra 
W'igan,  and  Pemblc,  the  grounds  of 
>eiug  that  Mercer  was  overrattxl,  and 
ly  rated,  as  compared  witli  &]essrs. 
and  Tossell,  and  tliat  Mr.  Wigan  was 
led  in  respect  of  his  tithe  rent-charge. 
)  hearing  on  the  3Uth  of  June  of  tho 
gainst  the  rate  of  the  14th  of  April  (1; 
:cc8  were  duly  proved,  and  what 
)n  place  before  the  committee  on  the 
Lpril  was  also  proved. 
I  objected,  on  behalf  of  Wigan,  who 
peared,  that  the  appellant  had  not 

with  27  &  as  Vict.  c.  3i),  s.  1,  inos- 
he  had  not  "  failed  to  obtain  relief  " 
committee  as  to  Messrs.  Wigan  and 
having  almudoned  the  case  without 
o  their  assessments. 
conteude<l  on  Ix^half  of  the  appellant 
had,  in  effect,  failed  to  obtain  relief 
gan  and  Pemble;  but  his  counsel 
ended  that  the  appeal  was  divisible, 
offerwl  to  abandon  the  grounds  of 

to  Pemble  and  Wigan,  and  claimed 
d  with  the  rest  of  the  appeal. 
ts.sions  dismissed  the  whole  appeal, 
^uud  that  the  apix)llaut  haa  not 

with   the  provisions  of  27  <&  28 

9,8.  1. 

)pellant  then  obtained  the  present 

nith  shewed  cause  on  behalf  of  Wigan, 
3nded  that  the  sessions  were  right 
sing  the  appeal.  It  was  not  divi- 
d  not  having  failed  to  get  relief  as 
)f  the  persons  who  he  said  were 
ed,  the  appellant  hud  no  right  to 
against  the  others.  At  all  events, 
>ns  were  not  obliged  to  allow  him  to 


id  not  Appear  from  the  affidavits  whether 
1  against  the  December  rate  wan  heard 

;  26  Vict.  c.  103,  8. 18 :  **  Any  overseer  or 
of  any  piritih  in  any  union  who  shall 
m  to  think  that  Buch  i>arish  is  aggrieved 
uation  lists  of  auy  parish  within  such 

any  portion  who  may  feel  himself 
by  any  valuatiou  list  on  the  ground  of 

or  incorrectness  iu  the  valuation  of  any 
enta  included  therein,  or  on  tlio  ground 
won  of  any  rateable  hereditaments  from 
may  at  any  time  after  tlie  deposit  as 
of  such  libts,  and  before  the  expiration 
'Height  days  after  the  notiee  of  the 
aforesaid,  give  to  the  committee  and  to 
sn  a  notice  in  writing  of  his  objection, 

the  grounds  thereof,  and  where  tho 

aDy  objection  shall  bo  unfairness  or 
30  in  the  valuation  of  any  heredita- 
etpeci  of  which  any  person,  other  than 
I  objecting,  is  liable  to  be  rated,  or  tho 
f  auoh  hereditament,  also  givo  notice  in 
'  such  objection^  and  of  the  ground 
gneh  other  person.*' 


abandon  one  ground  and  proceed  with  the 
others.  Ho  relied  on  livx  v.  liroo  .e  (9  B.  &  C. 
yi5).  Hey.  V.  Catnbrid^/eshire  Justices  (7  J.  P. 
30G),  and  lUy.  v.  ('amhrUlfjcshire  Justices 
(1  L.  M.  <&  P.  47 ;  19  L.  J.  (M.C.)  130),  and  es- 
pecially the  last  cai5e,  in  which  the  sessions 
had  refused  to  allow  the  appellant  to  abandon 
his  appeal  as  to  the  underrating  of  those  per- 
sons uix>n  whom  no  notice  of  appeal  had  been 
served,  and  to  proceed  with  tho  rest  of  the 
api>eal ;  and  Erie,  J.,  held  that  the  sessions 
were  not  bound  to  accede  to  tho  appellant's 
application,  and  refused  a  manduinus  to 
hear.  (1) 

Biron  and  ITayman  wore  not  heard  in 
support  of  the  rule. 

CocKBURN,  C.J.  I  am  of  opinion  that  this 
rule  must  be  made  absoluto.  It  is  clear  tliat 
the  sessions  would  have  been  perfectly  justi- 
fied in  refusing  to  allow  the  apixjllant  to  i)ro- 
ceed  as  to  the  underrating  of  any  person 
whose  case  had  not  been  gone  into  before  tho 
assessment  committee ;  but  it  is  hard  to  say 
on  what  grounds  the  sessions  could  refuse  to 


27  &  28  Vict.  c.  39,  s.  1 :  "  Before  any  ai)peal 
shall  bo  heard  by  any  special  or  qujirter  s<.'8sions 
against  a  |MKir-ratc  made  for  uuy  parish  eontained 
in  any  union  to  wliich  the  Union  Assessment  Act, 
1862  (25  &  26  Vict.  c.  103  ,  applies,  the  appellant 
shall  givo  twenty-one  days*  notice  in  writing  pre- 
vious to  tho  s{)ecial  or  quarter  sessions  lo  which 
such  appeal  is  to  be  made  of  the  intention  lo 
appeal,  and  the  grounds  thereof,  to  the  ost-esB- 
ment  eoniniittee  of  such  union :  Provided,  that 
...  no  person  shall  be  empowered  to  appeal  to 
any  se:<sions  against  a  |K)or-mto  made  in  con- 
formity with  the  valuation  list  approved  of  by 
snch  Cvinnnittee,  unless  he  shall  have  given  to 
such  comujiitce  notice  of  objection  a«:ainst  tho 
said  list,  and  sliall  have  failed  to  ol)tain  such 
relief  in  the  mittcr  as  he  deems  ju^t :  and  which 
objection,  after  notice  given  at  any  time  in  tho 
manner  prescribed  by  the  sniJ  Act  with  respect 
to  objections,  the  committee  shall  hear,  with  full 
powf  r  to  eall  for  and  amend  such  list,  altiiough 
the  some  has  bi.en  approved  of,  and  no  subsequent 
list  lias  been  transmitted  to  them,  and  if  they 
amend  the  same,  shall  give  notice  of  such  amend- 
ment to  the  overseers,  who  shall  thereupon  alter 
their  then  current  rate  accordingly." 

(1)  Ue  was  also  understood  hy  tlie  reporter  to 
contend  that  there  was  a  fatal  objeetion  to  the 
whole  appetd,  viz.,  that  as  the  notices  of  objeetions 
before  the  committee  were  sent  on  the  Cth  of  April, 
before  the  rate  of  the  14th  of  April  was  made, 
they  could  only  apply  to  the  rate  of  the  21st  of 
December ;  and  therefore,  as  to  tho  present  rate 
of  the  14th  of  April,  Mercer  had  not  failed  to  obtain 
relief  at  all.  As  to  this,  see  Heg.  v.  Great  Wulem 
Hy.  Co,  (Law  Rep.  4  Q.  B.  323 ;  ante,  p.  30 ..  Thia 
objection  docs  not  api)ear  to  have  been  taken  at  the 
se.-sions;  audquosre  whether  it  was  tenable,  as  the 
committee  heard  tho  objections  on  the  27th  of 
April,  several  days  after  tho  profrent  rate  was 
made,  and  so  in  effect  may  be  said  to  have  refused 
relief  as  to  this  rate.  It  is  to  bo  observed,  how- 
ever, that  the  above  case  was  not  brought  to  the 
notice  of  the  Ofurt;  and  tho  Court  iu  no  way 
adverted  to  this  objection. 
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hear  the  appeal,  so  far  as  the  apiHjllant  was 
dissatisfied  with  thu  docision  of  the  com- 
mittt.«o,  with  respt^ct  to  tho.so  persous  wlio 
had  liatl  notice  of  apiioal,  and  who  had 
been  <lnly  Bunimoncd  lK.*foro  the  com- 
mittoo,  and  \\'ith  ros|K;ct  to  wlioso  assess- 
ments the  coniinitteo  hatl,  after  h^'arinp;  him, 
refiisi.4  tlio  ap!X)llant  the  relief  lie  deemed 
himself  cntitlea  to.  The  apiK^llant's  giiev- 
ance  was  that  he  was  overrated;  as  to  tliis 
ho  had  a  right  to  appear  l)efore  the  assess- 
ment committee,  and  endeavour  to  obtain 
relief;  moreover,  ho  objected  that  Mr.  Tassell 
and  the  others  were  underrated,  and  un- 
equally rated  a.s  comi)iired  \\ith  liis  own 
rating,  and  as  to  this  also  it  was  competent 
to  him  to  appear  before  the  committee  and 
point  out  the  iue'pialities  ho  complained  of, 
and  demand  that  the  objections  should  bo 
considered  and  rectified  if  established.  And 
if  ho  failed,  ho  might  appeal  to  the  quarter 
sessions.  It  is  very  true  that  it  is  an  essen- 
tial preliminary  to  his  being  heard,  lx)th 
before  the  committee  and  at  the  sessions,  as 
to  those  jKirsons  whose  rating  ho  proi)oses  to 
contrast  with  his  own,  that  he  shall  havo 
given  notice  to  them,  inasmuch  as  their 
assessments  may  bo  raiscMl.  And,  no  doubt, 
Sir  \V.  Erl(>,  in  livj.  v.  Ca/nftrtd/vshfre  Justices 
(1  L.  M.  it  r.  47;  19  L.  J.  (M.C.)  130),  seems 
to  have  held  that,  where  there  was  an  ai)i)eal 
on  the  ground  that  several  persons  were 
underrated,  and  somo  had  had  notice  and 
some  not,  it  was  not  com])etent  to  the  apjxjl- 
lant  to  abandon  his  a])iK'al  as  to  some  ana  go 
on  as  to  the  others.  It  is  dillicult  to  under- 
st4ind  or  maintain  such  a  projiosition ;  an<l, 
with  the  greatest  res|K)ct  to  Sir  W.  Erie,  I 
cannot  lussent  to  such  a  doctrine,  I  cannot 
but  think  that  learned  judge  for  once  must 
liavo  l>een  wrong.  lV>ssibly  his  decisitm 
arose  from  a  misconception  of  the  i)revi(ms 
case  of  //('.'/.  V.  CdmhriJj/rsJu'n:  Jusficis  (7  J.  P. 
30G).  Li  that  case  there  had  been  no  notice 
served  on  tlie  imrties  name<l  in  the  a])ix3al  as 
undorratetl,  and  no  offer  was  made  to  abandon 
the  api>eal  with  reft;rence  to  tlujm.  Here  all 
the  proper  jiersons  wei-o  serv(;d  with  notices, 
and  were  themforo,  or  might  havo  lx?en, 
iHiforc  the  court ;  but  the  sessions  held  that, 
inasmuch  as  the  appellant  had  not  pressed 
Ids  whole  case  Ixjfore  the  committee,  his  whole 
appeal  ha^l  fallen  to  the  ground.  The  facts 
were  that  with  reference  to  two  out  of  the  tlireo 
persons  to  whoso  assessment  the  apixillant 
had  objected  before  the  committee  he  with- 
drew, being  dissatisfied  \vitli  the  committee's 
decision  as  to  his  own  rating  and  that  of 
Mr.  TjLSsell.  The  sessions,  therefore,  may 
have  been  right  in  saying  that  the  apixjllant 
had  not  failed  to  obtain  relief  against  Mr. 
Wigan  and  the  other,  because  he  had  not 
done  all  in  his  power  l>y  pressing  the  case 
against  them,  and  in  refusing  to  decide  the 
appeal  as  to  those  persons;  but  they  were 
bound  nevertheless  to  go  into  the  merits,  and 
Jjcar  the  apjxial  as  to  the  appellout's  own 


assessment  and  that  of  Tassell,  inasmncb  ii 
the  case  as  to  them  hod  been  gone  into  \ff 
the  committee ;  and  the  rule  must  thcrefim 
be  made  absolute  for  a  mandamus. 

Blaokburn,  J.    I  am  of  the  same  opinkn. 
The  appellant,  thinking  himself  oven&tedi 
and  that  others  arc  underrated^  wishes  to  grt 
the  inequality  set  right.    The  statute  sa^i 
man  shall  not  resort  to  tho  sessions  uoleiabi 
has  Ik-cu  first  before  the  assessment  ooo^ 
mittee  and  failed  to  obtain  relict    Here  ttl 
appelhint  did  go  before  the  committee  tte 
pn)i)er  notices,  and  did  make  objection,  finlh 
tliat  ho  \Vas  overrated ;  ami  as  to  this  iha 
committee  said  he  was  wrong.    Seooodly,  ha 
objected  that  IMr.  Tassell  was  nneqnally  rated 
or  undermted  to  a  certain  amount ;  the  coo- 
mittee  again  said  he  was  wrong, and  made  what 
the  appellant  considered  a  very  insufficient 
addition  to  the  assessment     Thereupon  the 
apiKdlant  or  his  agent  gets  very  angry  and 
does  not  proceed  with  tho  objections  agaiott 
Messrs.   Pemblo  and  Wigan*s    asscssmentii 
although  he  had  given  them  notice.    The 
appellant  then  appeals  on  tlie  same  gioundi 
to  the  quarter  sessions  against  the  rate,  anl 
says  that  he  in  effect  faileil  to  obtain  reliefa 
to  all  the  grounds ;  but  the  sessions  held  tbt 
as  he  did  not  proceed  with  his  ohjectioi 
to  the  extent  to  which  he  had  given  notie^ 
he  could  not  be  said  to  have  failed  to  obta 
relief,  and   they  refused   to   entertain  the 
apjxjal.    The  sessions  may  have  been  ri^ 
in  saying  the  appellant  liad  not  fiiiledto 
obtain  relief  as  to  two  of  his  grounds  d 
appeal ;  but  one  does  not  see  why  he  shonll 
not  havo  bcKin  allowed  to  proceed  with  the 
ai)i)eal  on  those  grounds  as  to  which  he  hil 
been  U^fore  the  assessment  conunittce  iii 
failed  to  obtain  the  relief  wliich  he  thought 
himself  entitled  to.  The  verj'  nature  of  the* 
jections  shews  tliat  the  apiieal  was  divisible; 
and  I  cannot  see  any  reason  or  princi[)leoi 
which  the  sessions  could  have  acted  as  tbef 
did.    Most  certainly  it  would  be  perfiedlj 
unjust  to  refuse  the  appellant  his  remedy fl 
far  as  he  had  shewn  liimself  entitled  to  it 

The  cases  cited  are  not  at  all  conclusive  of 
the  matter.  In  Kcr  v.  JMh).€  (9  B  &  CM 
and  lit'j,  V.  Vainhridifeslure  Jftatices  (7  J.R 
30C>),  the  persons  who  were  said  to  be  and* 
rated  had  not  been  served  with  notieei» 
and  it  may  very  well  be  that 
were  right  in  refusing  to  hear 
but  as  to  the  second  cose  of  Hci/. 
sh  ire  Just  ins  (1  L.  M.  &  P.  'H ;  19  L.  J.  OLCl) 
130),  1  confess  I  cannot  comprehend  tho  Rtfta 
of  the  decision ;  and  at  all  events  it  doesaoi 
go  the  length  of  deciding  that  when  all  the 
proi>er  parties  are  before  the  court  the  seasioBi 
may  commit  such  a  piece  of  injustice  at  to 
refuse  to  hear  such  part  of  iho  appeal  as  ie 
properly  before  them. 

Lusn,  J.    I  am  of  the  same  opinion.  Th0 
reason  why  notices  arc  required  to  be  gins 


L   with  notieei»  1 

lat  tho  sesskiDi  J 

ear  the  appeel;  1 

til/.  V.  Camhrid^  ' 
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s  who  aro  alleged  to  bo  underrated,  is 
lesedons  have  power  to  surcharge  tliem, 
but  fair,  therefore,  that  they  should  bo 
gainst  tho  exaction.  But  I  cannot 
ro  persons  are  stated  to  bo  undcr- 
.  the  grounds  of  appeal,  and  notice 
1  given  to  one  only,  why  the  quarter 
cannot  go  on  with  the  appeal  as  to  the 
has  had  notice.  Therefore  I  should 
At  difficulty  in  following  the  decision 
.  Cambridgeshire  Justices  (1  L.  M.<&  P. 
.  J.  rM.C.)  130J,  were  I  called  upon  to  do 
is,  bowover,  is  a  still  stronger  case, 
the  necessary  parties  had  had  notice, 
Wigan  was  before  tho  sessions,  but 


;  it  turned  out  that  though  ho  was  also  before 
tho  assesBiuent  committee,  the  appellant  had 
not  pressed  ilio  case  against  him.  That 
might  well  bo  a  reason  for  the  sessions  saying 

'  that  the  ai)ix)llant  could  not  proceed  with 

I  the  appeal  against  Wigan ;  but  it  could  be 
no  reason  why  tliey  should  not  allow  the 

'  appellant  to  abandon  the  appeal  against  liim, 
and  go  on  and  determine  tlie  appeal  on  the 


merits  as  to  the  others. 


Rule  absolute^ 


Attorneys  for  appellant :  Mctckeson^  Taylor, 
&  Ariwuld^  for  Nttrtoti  <f  Son,  West  Maflinr/, 

Attorney  for  respondents:  II.  D,  Wildes, 
West  Mailing, 


Jan.  25, 1871.    Watts,  Appellant  ;  Lucas,  Eespondknt.    [6  Q.  B.  226.] 


'isliery  Acts,  18G1  &  18G5  (24  &  25  Vict. 
9,  8. 11)  (28  &  29  Vict.  c.  121)  s.  39— 
d  Nctd  fur  catching  Salmon. 

%ere  using  of  a  net  fixed  to  the  soil  in 
ters  witfiin  the  limits  of  a  salmon  fishery 

but  which  iiet  is  iwt  peadiarly  an 
■nt/or  catching  salmmiy  and  is  not  fixed 
purpose,  is  not  an  offence  under  s.  11  of 

Vict,  c.  109. 

stated  by  Justices  of  Dorsetshire 
3  <k  21  Vict.  c.  43. 

iformation  was  laid  by  the  apjxillant 
the  respondent  under  s.  11  of  21  &  25 
109  (1),  for  that  he  was  the  owner  of 
fixed  engines,  to  wit,  two  nets  which 
ero  unlawfully  placed  for  catching 
and  fish  in  certain  waters  called  the 
of  the  river  Frome. 
10  hearing  of  the  information  it  was 
d  by  tho  respondent  that  he  fixed 
)  mud  with  poles  two  nets,  one  four 
sp  and  forty-six  feet  long,  and  the 
wo  feet  deep  and  thirty-six  feet  long, 
sshes  of  about  one  and  a  half  and  one 
oie  net  being  placed  higher  up  the 

than  tho  other  and  within  the  tidal 
of  the  Frome.  But  it  was  alleged  by 
pendent  that  the  nets  were  so  placed 
puipose  of  catching  mullet  and  other 
t  of  the  genus  Salmon ;  and  no  evi- 
)f  a  contmry  character  was  tendered 
ippelhini 
fts  contended  by  the  appellant  that 


I  k  25  Vict  0.  109.  s.  11 :  "  No  fixed  cn- 
my  dum'ription  bliall  bo  piaco<l  or  used  for 
:  salmon  in  any  inlnnd  or  tidtil  waters" 
1  the  owner  is  made  liable  to  a  penalty  not 
4;  101.  for  each  day  of  luing  or  placing  tho 
»  ft  29  Vict  a  121.  s.  39  :  **  Fix<d  cn- 
tiall  in  this  Act  and  tho  Salmon  Fishery 
1  (24  ft  25  Vict,  c  109),  Include  any  net 
implement  for  taking  fish,  fixed  to  the 
Mide  steticmary  in  any  other  way,  iiot  being 
:  nor  or  flihing  mill-dam.  .  .  . 


the  mere  fixing  of  any  description  of  net 
in  a  fishery  district  was  of  itself  illegal, 
and  that  28  &  29  Vict  c.  121,  s.  39, 
enacting  that  fixed  engines  shall,  in  this 
Act  and  the  Salmon  Fishery  Act,  1861 
(24  &  25  Vict.  c.  109),  include  any  net  or 
other  implement  for  taking  fish  fixed  to  tho 
soil,  was  passed  to  amend  24  &  25  Vict.  c.  109, 
by  using  the  word  "  fish  "  instead  of  "  salmon ;" 
and  the  case  of  Lyne  v.  Leonard  (Law  Rep. 
8  Q.  B.  156)  was  quoted. 

The  justices  gave  the  following  decision : — 
This  was  a  procc<»ding  under  s.  11  of  24  &  25 
Vict.  c.  109.  We  tlvink  the  contention  of  tho 
appellants,  that  tho  use  of  a  fixed  net  was 
under  no  circumstances  jxirmissible,  although 
it  bond  fide  is  not  used  for  catching,  and  has 
not,  in  fact,  caught,  salmon,  is  not  the  correct 
construction  of  the  Act.  If  the  instrument 
used  be  one  of  those  named  in  28  &  29  Vict, 
c.  121,  s.  3-1,  as  requiring  a  licence,  such  as  a 

Sutt,  putcher,  net  or  otlier  instrument  or 
cvice  for  catching  salmon,  it  would  clearly 
be  illegal  to  use  it  witliout  a  licence,  though 
there  may  be  no  further  proof  of  inten- 
tion to  catch  salmon.  But  if  the  fixed 
instrument  bo  bonft  fide  not  an  instrument 
peculiarly  meant  for  catching  salmon,  wo 
think  to  bring  its  use  within  the  ojK^ration  of 
24  &  25  Vict.  c.  109,  there  must  Ixi  some  evi- 
dence that  the  fixed  engine  (such  as  the  net 
in  question^  was  placed  for  the  purpose  of 
catching  salmon.  In  other  words,  we  think 
that  24  &  25  Vict.  c.  109,  s.  11,  taken  in  con- 
junction with  28  &  29  Vict  c.  121,  s.  89,  is  to 
be  read,  "No  net  or  other  implement  for 
taking  fish,  fixed  to  the  soil,  shall  be  placed 
or  usod  for  catching  salmon  in  any  inland  or 
tidal  waters."  The  evidence  in  each  case 
would  of  course  vary :  the  actual  taking  of 
salmon,  the  setting  the  nets  in  places  likely 
for  salmon,  and  the  like ;  but  as  we  do  not 
understand  it  to  be  alleged  that  the  nets  wero 
fixed  for  the  purpose  of  catching  salmon,  we 
dinniss  tho  case. 
The  quofition  of  law  wtya;  V(V\s^2ctfst  \Sci<i^ 
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nsing  of  a  net,  which  is  of  itself  bon&  fido 
not  ftii  instrument  used  ixjculiarly  for  catch- 
in^jc  salmon,  and  which  is  not  fixed  for  that 
purix)sc,  but  which  is  fixed  to  the  soil  in  tidal 
waters  witli in  iho  limits  of  a  salmon  fishery 
district,  comes  within  the  operation  of 
21  &  25  Vict.  c.  109,  s.  11. 

Fihder,  for  the  ajipellant.  The  justices 
ought  to  have  convicted  tlic  respondent. 
Section  11  of  24  &  25  Vict.  c.  109  enacts  that 
no  fixed  engine  of  any  description  shall  be 
used  for  catching  salmon  in  any  tidal  waters, 
and  s.  39  of  28  &  29  Vict.  c.  121  enacts  that 
'*  fixed  engine  '*  shall  include  any  net  for 
taking  fish  fixed  to  the  soil.  It  is  immate- 
rial for  what  purpose  it  is  used,  if  it  is  capa- 
ble of  catching  salmon.  Lytie  v.  Leonard 
(Law  Rep.  3  Q.  B.  156)  is  in  point.  That 
case  was  decided  on  s.  36,  yet  the  words  of 
that  section  are,  **  for  catching  salmon." 

[IjUsh,  J.  The  oflfonc^,  under  s.  11,  is  the 
nse  whicli  is  made  of  the  instrument ;  the 
justices  in  this  case  have  found  that  this  net 
is  not  usually  used  for  catching  salmon.] 

The  respondent  did  not  appear. 

Mellor,  J.  I  think,  to  constitute  an  of- 
fence under  s.  11  of  21  &  25  Vict.  c.  109,  the 
fixed  engine  must  Ik)  used  for  catching  sal- 
mon. It  having  iKxai  decided  in  Thomts  v. 
J  vim  (5  B.  &  S.  916 ;  34  L.  J.  (M.C.)  45),  that 
a  net  moore<l  at  one  end  to  a  great  weight, 
but  so  that  part  of  the  apparatus  gives  way 
when  a  fish  comes  to  it,  is  not  a  fixe<l  engine 
within  the  meaning  of  s.  11,  in  order  to  de- 
fine with  more  certainty  what  the  legislature 
mcAut  by  fixetl  engine,  s.  39  of  28  &  29  Vict. 
c.  121  was  jMussed ;  but  it  was  never  meant 
by  tliat  section  to  alter  the  character  and 
nature  of  the  offence  constituted  by  s.  11. 
We  cannot  exclude  from  our  consideration, 
in  construing  s.  11,  the  words  "  placed  for 
catching  salmon."  Tliis  case  is  distinguish- 
able from  Lyne  v.  Ijconard  (Law  Bep.  3  Q.  B. 
156).  There  the  putt  was  an  instrument 
adapted  for  catching  salmon,  and  could  not 
Ixi  used  without  a  licence,  under  ss.  33  and  36. 
In  the  result  the  justices  were  right. 


Lush,  J.  I  adhere  to  my  decision  i 
V.  Leonard  (Law  Rep.  3  Q.  R  156),  b 
case  is  distinguishable.  That  decision 
on  the  construction  of  s.  36  of  28  &  S 
c.  121.  The  resi)ondcnt  had  laid  do^ 
salmon  fishery,  seventy  putts,  but 
that  he  placed  them  there  with  the  in 
of  catching  shrimps  and  flat  fish  on! 
had  put  some  contrivance  in  the  putts 
vent  the  salmon  entering,  which  conl< 
be  removed  at  any  tima  The  justi 
fused  to  convict,  on  tho  gronnd  tha 
was  no  evidence  that  the  putts  wcr 
for  the  purpose  of  taking  salmon,  or  tl 
mon  had  been  caught  in  them.  Th( 
decided  that  such  evidence  was  not  nc< 
because,  reading  s.  36  with  s.  dS,  the 
that  are  used  clearly  apply  to  using 
ments  adapted  for  catching  salmon,  ^ 
they  are  really  used  for  that  purix)se 
I  take  tho  justices,  in  the  present  < 
liave  found  that  the  net  was  not  a  net 
s.  36.  The  net,  then,  not  being  an 
ment  used  peculiarly  for  catcliing  i 
brings  us  back  to  s.  11  of  the  other  Act 
enacts  that  "  no  fixed  engine  of  any  d 
tion  shall  be  placed  or  used  for  catchj 
mon,"  Clearly  the  offence  under  this 
is  not  in  using  a  fixed  engine,  but  in  i 
for  tho  purpose  of  catching  salmon 
tion  39  was  enacted  to  avoid  tho  effect 
decision  in  ITtomas  v.  Joiies  (5  B.  & 
34  L.  J.  (M.C.)  45\  Taking  s.  39  wit 
it  would  read  as  the  justices  have  sug 
"  No  fixed  net  for  taking  fish  shall  be 
or  used  for  catching  salmon  in  an 
waters."  The  offence  is  not  the  use 
net  for  any  purpose,  but  for  the  pur 
catching  salmon.  The  justices  were  i 
coming  to  the  conclusion  that  no  offei 
shewn  to  have  been  committ^,  assumi 
this  instrument  was  not  a  net  for  « 
salmon  within  s.  36  of  28  &  29  Vict  c 

Judgment /or  the  respon 

Attorneys  for  appellant:  Sole,  Tw, 
Tumer, 


Jan,  25, 1871.    CoLAM,  Appellant  ;  IIall,  Bespondent.    [6  Q.  B.  206.] 


Animnlif,  Prevention  of  Cruelty  to — Keeper  of 
"Place  for  Slaughtering  Horses"— 12  &  13 
Vict.  0.  92,  8. 9. 

Sectioji  9  of  12  tfe  13  Vict.  c.  02,— which  im- 
pones  a  ]teiiafti/  on  any  person  who,  having  the 
munaffcment  of  any  j)l(ice  for  the  jnirpose  of 
slaughteriny  horses  or  other  cattle,  not  intended 
for  butchers  meat,  shall  use  or  permit  to  be  used 
any  hon^e  or  other  cattle  brought  to  such  place 
fur  the  jmrpose  of  being  slaughtered, — ajtplies  to 
2»rioate  as  well  as  to  lirensed  slaughter-houses, 

JA  had  the  management  qf  the  ktnneh  of  a 


hunt,  where  there  vhis  a  place  used  solely 
fiurpose  of  slaughtering  horses  sent  t 
for  the  hounds,  II.  received  a  horse  j 
purftose  and  permitted  him  to  be  ux>rked 
Held,  that  H.  ukis  guilty  of  an  offenc 
the  alHjve  section. 

Cass  stated  by  Justices  of  Hertfo 
under  20  &  21  Vict,  c  43. 

Tho  appellant  charged  the  resp 
under  12  &  13  Vict.  c.  92,  s,  9  (1). 

(1)  12  &  13  Viet.  c.  92,  8.  9:  -Thai 
^roun  keeping  or  using,  or  havhig  the  t 
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respondent  was  tho  huntsman  of  tho 
Tkolcy  Hunt,  and  had  the  manage- 
f  the  kennels  at  Cliorley  Wood,  and  of 
rses  and  honnds,  the  property  of  the 

To  these  kennels  worn  out  horses  and 
Aimals  were  occasionally  sent  as  food 
3  hounds.  There  is  a  place  at  tho 
3  which  was  used  solely  as  a  slaugliter- 
for  the  purpose  of  slaughtering  horses 
her  cattle  so  sent.  The  respondent 
in  the  management  of  it,  and  used  it 
3  above  pnrposa      On  the  lUtli   of 

1870,  a  horse  was  sent  to  the  rcspon- 
•r  the  purpose  of  being  slaughtered  as 
nr  the  hounds  at  the  kennels,  and  the 
lent  received  the  horse  for  thepurx)ose 
ightering  it,  and  the  horse  was  in 
on  such  place  for  the  purpose  of  being 
ightcred.  The  respondent  permitted 
rso  to  leave  the  place  to  be  employed 
c,  and  lent  the  horse  to  one  Weedon 
)  purpose  of  being  worked,  and  the 
was  worked  o;i  divers  occasions  by 
sion  of  the  respondent. 
IS  contended  on  the  part  of  the  respon- 
hat  tho  facts  did  not  constitute  an 

within  the  meaning  of  s.  9  of  12  <&  13 
.  92,  inasmuch  as  tlie  respondent  was 
:eepor  of  a  licensed  place  kept  for  the 
6  of  slaughtering  horses  and  other 
(not  intended  for  buteher's  meat); 
gh  he  was  the  manager  of  an  unlicensed 
kt  the  kennels  kept  for  such  purpose ; 
lat  no  keeper  of  a  place  kept  for  the 
ter  of  horses  can  be  convicted  under 
13  Vict.  c.  92,  8.  9,  unless  such  place 
oviously  been  licensed  according  to  the 
Ions  of  26  Geo.  8,  c.  71,  nor  unless  he 
(  on  the  slaughtering  of  cattle  as  a 
yt  business, 
justices  dismissed  the  summons. 

question  for  the  opinion  of  the  Court 
Vas  the  respondent  a  person  keeping, 
ng,  or  having  the  management  of  a 
kept  for  the  slaughter  of  animals  (not 
cd  for  butcher's  meat)  witliin  the 
ng  of  s.  9  of  12  &  I'd  Vict  c.  92? 

ry,  fkrjt.  (flam's  with  him),  for  the 
ant  The  question  is  whether  the 
idont, being  the  keeper  of  an  unlicensod 
for  slaughtering  horses,  is  guilty,  under 
r  12  4^  13  Vict.  c.  92,  of  an  oifunce  in 
iig  a  horse  sent  to  him  to  be  slaughtered. 


(f  aoy  place  fcir  the  pnrp«>8o  of  filatightcriiig 
or  otliur  cattle  ' not  iiittiuUd  for  hutchnr's 
«liall  iiBC  or  employ,  or  rnuuo,  or  jk  riuit  to 
i\  or  employed  nny  iiorm^  or  other  ftittlo. 
It  to,  or  delivered  nt,  or  which  shall  be  in 
>n  such  place  for  tlie  purpose  of  being 
terod,  or  shall  piTiuit  or  siiiTer  nny  such 
v  other  cattle  to  leave  tho  suid  place  to  bo 
red  in  anv  nlauner  of  work;  every  such 
vhall  bo  liable  to  forfeit  and  pay  a  penalty 
:oefding  forty  si lil lings  for  every  day  on 
•Qoh  horw  or  other  cattle  shall  bo  so  used  or 
ped,  or  afaiiU  be  obsont  from  such  place ;  •  ." 


The  words  in  that  section  are  general,  and 
its  provisions  apply  to  the  keeixjr  of  a 
private  slaughter-house  as  well  as  to  the 
keeper  of  a  licensed  slaughter-house.  Tho 
26  (ieo.  3,  c.  71,  requires  all  persons  keeping 
slaughter-houses  to  take  out  a  licence,  and 
s.  l4  exempts  from  its  provisions  persons 
killing  horses  for  the  puri>ose  of  feeding 
hounds.  No  such  exemption  is  to  be  found 
in  the  present  Act,  wliich  is  an  Act  for  tho 
prevention  of  cruelty  to  animals,  and  all  the 
sections  are  framed  with  this  object  When 
the  Act  is  intended  to  api)ly  to  licensed 
slaughter-houses  they  are  expressly  men- 
tioned, as  in  ss.  7  and  11. 

M'/7//.s,  for  the  respondent  The  12  &  13 
Vict.  c.  92  was  not  pas.sed  solely  for  prevent- 
ing cruelty  to  animals,  but  also  for  the 
l)urpose  of  extending  the  provisions  of 
26  Geo.  3,  c.  71,  and  ss.  8,  9,  and  10  were 
imssed  with  that  object ;  s.  8  provides  that 
Iiorses  and  cattle  sent  for  the  purpose  of 
being  slaughtered  shall  have  the  hair  cut  off 
tho  neck  ;  s.  9  provides  that  the  horse  shall 
not  be  worked;  and  s.  10  requires  the 
description  of  the  horse  to  l)e  entered  in  a 
l)Ook.  These  sections  are  supplementary  to 
26  Geo  3,  c.  71,  and  have  no  reference  to  acts 
of  cruelty.  They  apply,  tlicrefore,  only  to 
those  slaughter-houses  mentioned  in  26  Cieo.  3, 
c.  71,  which  are  licensed  slaughter-houses. 

Parry,  Se/jf.,  was  not  heard  in  reply. 

Mellob,  J.  I  cannot  agree  with  the  argu- 
ment for  the  respondent,  that  s.  9  of  tho 
present  Act  wtis  only  i)assed  in  furtherance 
of  26  Geo.  3,  c.  71.  Tho  object  with  wliich 
the  old  Act  was  passed  was  to  prevent  iKjrsons 
getting  rid  of  cattle  which  lia<l  Ix^en  stolen 
or  otherwise  unlawfully  obtained ;  and  with 
this  object  in  view  very  stringt^it  clauses 
were  inserted,  amongst  others  making  it 
felony  for  any  person  to  keep  a  slaughter- 
house for  any  jmrpose  otlier  than  for 
slaughtering  animals  for  butcher's  meat 
without  a  licence.  Section  7  of  12  &  13 
Vict.  c.  92,  no  doubt  supplies  an  omission  in 
26  Geo.  3,  c.  71,  and  imposes  a  ixjnalty  on 
persons  neglecting  to  aflix  their  name  over 
the  door  of  the  slaughter-house.  But  tho 
object  of  the  present  Act  is  different,  it  is  for 
the  prevention  of  cruelty  to  animals;  and 
whereas,  by  s.  11  of  the  first  Act,  masters  of 
hounds  were  exempted  from  its  operation, 
the  framers  of  this  Act,  thinking  it  just  as 
cruel  in  a  master  of  hounds  as  in  the  kee]X}r 
of  a  licensed  slaughter-house  to  work  an 
animal  sent  to  him  to  be  slaughtered,  have, 
by  a  general  i)r«)vision,  ))rovid(<l  that  no 
horse  or  other  cattle  sent  either  to  a  licensed 
or  private  siaughter-houso  shall  be  worke<l. 
The  words  of  s.  9  are  "if  any  person" — 
words  sufficiently  large  to  include  both 
classes ;  and  we  must  read  this  section  with 
a  view  to  carry  out  the  object  of  the  Act. 
Section  10,  no  doubt,  is  in  furtherantro  of 
the  objects  aimed  at  iu  e.  4  ol  %  Qi^ 
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c.  71;  it  is  to  facilitate  the  identify  of 
aninmls,  but  I  do  not  kco  why  it  should  not 
aj)i)ly  to  i)rivate  slaiif^htcr-houBCfi.  The  jus- 
tices were  wrong  in  dibuiissiug  the  summons. 

Lush,  J.  If  the  words  of  s.  9  wore  ambi- 
guous we  should  have  to  construe  them  in 
that  sonKe  wliich  would  carry  out  the  object 
of  the  Act,  that  object  Ixjiug  the  more  effec- 
tual prevention  of  cruelty  to  animals.  But 
tliere  is  no  ambiguity  in  s.  9 ;  the  language 
is  plain,  and  the  framers  of  the  Act  knew 
that  certain  |)ersous  who  slaughtered  animals 
for  themselves  permitted  them  to  l>e  used ; 


s.  9  therefore  enacts  that  if  any  person  havisg 

the  management  of  a  place  for  slaugliteriDg 

horses  shall  use,  or  x>ennit  to  be  iused,«M 

horse,  he  shall  be  Uable  to  a  penalty.   Tbi 

section  and  the  two  following  sections  ore  i 

series  of  provisions  pasced  for  the  purpose  of 

insuring  the  humane  treatment  of  animok 

Any  other  construction,  instead  of  adTtuidBg 

I  the  object  of  the  Act,  would  limit  it.  Hfe 

I  must  interpret  the  words  in  their  plain  ud 

natural  sense.      ^t  .  •«  j  <   -i    •  .*• 

Cfine  rrmitted  to  t/iejiulten 


Attorney  for  appellant ;  Ifaynes, 
Attorney  for  respondent :  FtUom. 


Jan.  2G,  1871.    Simpson,  Appellant;  Smith,  Ekspondbnt.    [C  0.  P.  W.] 


Metropolis  Managonicnt  AiiifiKlmcut  Act,  18C2 
(2r)  &  2t>  Vict.  c.  102),  8.  75—"  General  Lino 
of  BuihlingB"— Ccrtiiicuto  uf  Sii]>criutending 
Architect,  Klfcct  of. 

In  a  2nrorc€dh\(i  before  a  magistrate  untler  the 
IdetrojHyi is  Manage: men t  Amendment  Aet,  1862, 
B,  75, /or  ere  ting  a  building  without  the  consent 
of  the  Metro}H>litan  Btnird  of  ]f  orA's,  h*i/ond 
the  general  line  of  buildings  in  a  street,  the 
certijicate  of  the  sujht  intending  architect  of  such 
board  is  not  absoluttlg  ronclusirCj  but  the  magis- 
trate is  entitled  to  Judge  for  himself  whether  the 
linejijcd  by  such  rcrtijirate  />e  in  fact  the  general 
line  of  buildings  in  the  street: — 

St.  George,  Hanover  Sfiuaro  t».  Sparrow 
(Ki  C.  B.  (xV.6'.)  'JOO ;  33  L.  ./.  (M.C.)  H^<) 
folio  wi'd. 

Bauman  v.  Vestry  of  St.  Pancras  (Law  Beih 
2  Q.  B.  GliH)  discussed. 

Cask  stated  by  a  metropolitan  police  magis- 
trate, under  20  &  21  Vict.  c.  43. 

On  the  2l8t  of  October,  18C9,  complaint 
was  made  to  the  magistrate  by  the  reR]>ondent, 
on  Ixjhalf  of  the  vestry  of  the  parish  of  St. 
George,  Hanover  Square,  for  that  the  appel- 
lant, on  the  10th  of  August,  1800,  in  the  said 
parish,  did  erect  a  certain  ei-ection,  to  wit,  a 
bay  window,  without  the  cons(Mit  in  writing 
of  the  Metropolitan  Board  of  Works,  l>eyond 
the  general  line  of  buildings  in  a  certain  street 
called  Stratton  Street,  in  the  parish,  the  dis- 
tance of  such  line  of  buildings  not  exceeding 
fifty  feet  from  the  highway,  contrary  to  the 
statute  in  such  case  made  and  ])rovi(ie(.L 

A  summons  was  issued  against  the  appel- 
lant, and  on  the  hearing  the  following  facts 
were  proveil  before  the  magistrate:  Tlie  de- 
fendant did,  on  the  10th  of  August,  1809,  on 
certain  premises  situate  on  the  west  side  of 
Stratton  Street,  erect  a  Imy  window  without  the 
conscait  in  writing  of  the  Metroix)litan  Board  of 
Works,  such  consent  having  l>een  applied  for 
by  tlie  apiKjllant  and  refused.  The  superin- 
tending architect  to  the  Metropolitan  Boiird  of 
WorkBhad,puisuxiiJit  to  tho  Motropolis  Manage- 


ment Amendment  Act,  1862,  by  his  ccrtificito 
iK^aringdato  the  5th  of  October,  18G9,  decided 
the  general  line  of  buildings  on  tho  imt 
side  of  Stratton  Street.  The  distance  of  tbe 
general  line  of  buildings  so  decided,  from  the 
highway,  did  not  exceed  fifty  feet,  and  the 
bay  window  was  Ixsyond  the  general  bne  of 
buildings  so  decided.  'J  he  magistrate,  om- 
sidering  himself  bound  by  the  decision  in  ths 
ca.sc  of  Bauman  v.  Vestry  of  St.  Pancras  (Lsf 
Hep.  2  (2.  B.  528)  to  act  on  the  superintendsv 
architect's  certificate,  decided,  accordingll, 
against  the  ap]>ellant.  The  question  rab* 
niitted  for  the  decision  of  the  Court  wi^ 
wi  let  her  the  magistrate  was  right  in  dete^ 
mining  the  complaint  on  tho  decision  of  the 
su]>erintending  architect  as  to  the  geunl 
line  of  buildings.  If  the  Court  were  of  opinioi 
in  the  negative,  the  case  was  to  be  rcniitttd 
back  to  the  magistrate  to  decide  the  ^aoisA 
line  of  biuldings  so  decided  as  aforcf^d:  if 
in  the  affirmative,  liis  determination  was  to 
stand.  (1)         


(1)  The  25  &  26  Vict.  c.  102,  a.  75,  after  repeJ- 
ing  B.  113  (.f  18  tSc  19  Vict.  c.  120,  and  8. !«./ 
7  (u-o.  4,  0.  M2,  enacts  that  **  No  building,  fctrw- 
ture,  or  iTi'Ctiuii  Blinll,  without  the  ron/ient  in 
writinj^  of  the  Mitn>|)olitnu  Buord  of  Woriu,be 
cTL-ctiHl  Ih^\oii(1  the  general  line  of  building  in 
any  utrect,  ])laue,  or  row  of  I.ou^s  in  wiiicb  ths 
Hinic  is  Hituiitc,  in  oase  tlic  dibtance  of  audi  Uiid 
of  buildings  from  tho  highway  docts  not  cxoerd 
lifty  fi.i»t,  or  within  fifty  fw-t  of  the  highway  vhtB 
the  distance  of  tin.'  line  of  buildings  therefrra 
nniounts  to  or  exctt-ds  fifty  foct,  uutwithiitaiHling 
thero  iK'ing  ^rduiis  or  va^^imt  sfincea  bi  twteii  tbe 
lino  of  bnildiugs  and  tlio  highway,  sutrli  geuenl 
lino  of  buildings  to  Ik^  flc*  idnl  by  the  ru{H  riut  nd- 
ing  nrcliitoct  to  the  Mi.-tro]xihttin  Bi^ard  of  Wr^ 
for  tlio  time  being;  Anil  in  cnKe  any  buiMinc^ 
btructure,  or  ereolion  be  oroot<Ml,  or  bo  licguu  to  be 
ori'ctiMl  or  rsdstd  without  such  oonscnt,  orcuntniry 
to  tiio  terms  and  conditions  on  which  the  Mint 
may  huvo  been  granted,  it  shall  bo  la«-fnl  for  the 
vcbtry  of  the  puriblL,  or  the  board  of  works  fnr  tlj0 
district  in  which  such  building  or  erection  M 
bituutc,  to  Ciiuse  to  be  made  oompluiut  tUnof 
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Q.C.  iThaiger  with  him),  for  the 
L  Tha  qn«atioti  is,  whether  the 
'■  oertifiote  is  condoaiTe,  or  whether 
Btrate  is  entitled  to  decide  for  him- 
>  the  general  line  of  baildinga.  The 
te  appears,  in  the  prosent  case,  to 
nght  that  qaestion  decided  by  the 
t  in  Bauman  T.  Vatry  of  St.  Pancrat 
>.  a  Q.  B.  528).  The  point  really  did 
in  that  case,  the  only  question  beini;, 
the  certificate  whs  given  in  time  to 
nagifitrate jurisdiction.  Thedeciaion 
lort  in  St.  Oeonie,  Hanoner  Sqaart  t. 
(16  C.  a  (N^)  1»9;  33  L.  J.  (M.C.) 

distinctly  in  point,  and  ia  in  the 
:*8  favour.  See  also  the  case  of 
■rlh  Board  of  Work»  T.  HaU  (Law  Bep. 
j;  ante,  p.  35). 

i„  CJ.  Under  the  law,  as  it  atood 
ia  Act,  what  was  the  i^nlar  line  of 

was  A  qaestion  of  &ct  for  a  jury, 
ant  Act  sabetitates  a  magistrate  oa 
naL] 

never  have  been  intended  to  reduce 
le  poaition  of  being  bound  merely  to 
ler  the  direction  of  the  architect  is 
mb     The  architect's  certificate  is 

for  the  information  of  the  board 
es,  and  as  primfi  &cie  evidence  of 
ral  line  of  buildings.  Of  coarse,  if 
icat«  be  in  favour  of  the  party  baild- 
inestion  arises  for  the  magistrate's 
The  certificate  raises  on  iasue  be- 
)  parties,  which  he  is  to  decide. 
L,  CJ.  The  magistrate  ia  to  order 
Df  the  boilding  to  be  polled  down  as 
nd  the  said  general  une,  so  fixed  as 

gialature  may  well  have  considered 
Bmrf  that  any  part  shoiild  be  pulled 
•asM  the  line  which  ia  fixed  by  the 

and  put  forward  by  the  boanl  as 
)  proper  line  of  buildings.  It  has 
ded  that  the  certificate  is  not  to  be 
I  certain  time,  once  for  all,  but  with 

to  the  particular  building  in  ques- 
that  it  ma;  be  given  at  any  time  up  to 
ig,  and  BO  after  the  bull  dJi^  has  been 
Bee  Btmttian  v.  Vatry  of  St.  Pancraa 
•.fi<i.B.^S),and  Wandsworth  Board 


utioe  of  the  peace,  who  shall  thereupon 
nmoni  nuniring  the  owner  or  occa|>ier 
nitea,  or  uxe  bnildtr  or  peraoD  engaged 
k  ooutiary  to  this  ennotmeiit,  to  appear 
>nd  place  to  be  Etaled  ia  the  summoiie, 
mdi  complaint ;  and  if  nt  tlie  time  nnd 
dnted.  in  mch  lummun^  the  eaid  com- 
II  be  proved  to  the  satlBfactinn  of  tlia 
yn  whom  the  tame  ahotl  be  heard,  auch 
ill  make  an  ordi-r  in  writing  on  Buch 
eenpier,  bnilder,  or  penou  directing  the 
I  of  any  auch  building  or  erection,  or  eo 
Mif  a*  nay  be  bejonci  thn  suid  general 
idaaalbfMaid,irtthia  nch  tinieaasach 
lall  eooMu  reaaonable."  The  aeetlun 
dm  Huk  In  tha  event  of  the  order  not 
imL  the  VMtnr  or  board  mar  eater  atid 
bWUAv,  4a 


0/  Worki  T.  Hail  (Law  Hep  4  C.  P.  85 ;  ante, 
p.  36).  That  being  so,  the  line  may  be  fixed 
at  different  times,  by  different  snrveyorB,  and 
tbeir  decisions  may  vary.  There  must  be 
some  general  line  in  fact,  before  the  section 
can  apply,  or  an  offence  be  committed.  It 
wonid  be  monstrous  to  aay  that  the  archi- 
tect's decision,  which  may  be  given  ex  post 
facto  and  without  hearing  the  parties,  con  bo 
conclusive  as  to  what  that  lino  was. 

[MoHTAaux  Skith,  J.  Suppose  the  magis- 
trate's decision  to  be  more  favourable  to  the 
party  bnilding  than  the  architect's,  up  to 
what  line .  is  the  magistrate  to  order  the 
building  to  be  pnlled  down  ?  The  statute 
doee  not  seem  to  contemplate  any  other  line 
than  that  fixed  by  the  architect.] 

If  by  the  terms  of  the  section  the  decision 
of  the  architect  may  be  modified  in  favour  of 
the  party  who  has  erected  the  building,  the 
line  "  so  fixed  as  aforesaid  "  would  in  case  of 
such  modification  be  the  line  fixed  on  by  the 
magistrate.  He  also  cited  Tear  v.  Frabodg 
(i  U.  B.  (N.8.)  228). 

I/uddlaton,  Q.  C.  ( Slreelen  with  him),  for  the 
respondent.  The  question  must  be  decided 
according  to  the  plain  words  of  the  Act  irre- 
spective of  considerations  of  possible  hard- 
ship. The  words  ore  "  sucA  general  line  of 
buildings  to  be  decided  by  the  superintend ing 
architect  to  the  Metropolitan  Board  of  Works 
for  the  time  being."  That  is  the  tine  with 
reference  to  which  the  building  is  made  an 
ofienoe,  the  complaint  is  to  be  made  and  the 
order  of  the  magixtrato  thereupon  ia  to  pro- 
ceed. There  is  nothing  unreasonable  ia  such 
a  proviaion.  If  the  person  intending  to  build 
chooses  to  apply  for  consent  to  the  Hetro- 
politan  Board  of  Works,  which  it  must  be 
presumed  they  will  grant  if  it  Ixi  reoaonable, 
he  is  quite  safe;  if  he  chooses  to  build  with* 
out  consent,  he  does  it  at  his  peril.  It  is  far 
more  convenient  that  tlio  decision  should  be 
left  to'  some  gentleman  professionally  con- 
versant with  the  subject,  and  who  is  able  to 
judge  better  than  a  jury  or  a  magistrate  what 
degree  of  regularity  is  necessary  with  regard 
to  architectural  considorations.  It  must  be 
remembered  that  he  is  not  the  servant  of  the 
district  board  or  the  vestry,  but  of  the  central 
aathority,  the  MetrojKilitan  Board  of  Worka. 
It  is  not  to  be  presumed  that  an  officer  in  his 
position  will  give  arbitrary  and  unjust  deci- 
sions any  more  than  a  magistrate.  Somebody 
must  ultimately  decide  what  is  the  line,  and  the 
decision  of  the  architect  will  be  no  more  ex  poet 
facto  than  that  of  any  other  person  placed  in 
a  judicial  position  with  reference  to  the  matter. 
If  it  be  correctly  contendod  that  he  exercises 
a  quasi  judicial  function  in  this  respect,  pro- 
bably ho  would  be  bound  to  hear  the  portiea ; 
there  ia  no  doubt  that  in  practice  he  would 
always  do  so.  In  Bauman  v.  VaUry  of  St. 
Pancran  (Law  Bep.  2  Q.  B.  528)  the  Court  of 
Queen's  Bench  were  clearly  of  opinion  thatUto 
final  and  concluaivo  dociaion  r^ted  witUrij^M 

iWd,  Q.a.in  Tep4.  ^N\*CTft'etiB\w 
intended  the  pftrtiea  \a  ^)e  \>»ax&  Sk^ 
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express  provision  for  the  purpose,  as,  for 
instance,  with  respect  to  the  prococdinp:  be- 
fore the  magistrate  given  by  the  section  itself. 

BoviLL,  C.J.  The  question  submitted  for 
our  opinion  appears  to  bo  whether  the  magis- 
trate was  right  in  supposing  that  the  archi- 
tect's decision  was  final  and  conclusive,  or 
whether  he  was  entitled  to  exercise  his  own 
judgment  as  to  the  general  line  of  the  street. 
No  doubt  it  is  very  difficult  to  arrive  at  the 
true  construction  of  this  Act  with  respect  to 
the  effect  of  the  architect's  certificate  or 
decision.  This  Court,  however,  in  the  case  of 
St.  Qeorqe,  Hanover  Square  v.  Sparrow  (16  C.  B. 
(NS.)  209;  83  L.  J.  (M.C.)  118),  has  pro- 
nounced an  express  decision  upon  the  point 
which  is  now  before  us.  That  decision,  which 
was  arrived  at  after  a  very  full  discussion, 
and  appears  to  have  been  carefully  considered, 
was  in  fovour  of  the  view  contended  for  by 
the  present  appellant.  In  tlie  case  of  Bauman 
V.  Vestry  of  St.  Panrras  (Law  Rep.  2  Q.  B.  628V 
by  which  the  magistrate  supposed  himself 
concluded,  the  same  point  did  not  really 
arise.  There  it  appeared  tliat  in  any  point 
of  view  the  building  was  beyond  the  general 
lino  of  the  street.  The  two  points  raised  were, 
one  as  to  the  form  of  the  summons,  and  the 
other  whether  the  certificate  of  the  architect 
was  made  in  time  to  give  tlie  magistrate 
jurisdiction.  It  was  assumed  on  both  sides 
that  the  certificate  was  necessary  to  give 
jurisdiction,  and  it  is  clear  that  that  is  so, 
inasmuch  as  he  is  to  have  power  to  order  the 
demolition  of  the  building  beyond  the  line 
^  fixed  by  the  architect.  That  being  so,  the 
main  question  was  whether  that  essential 
condition  of  jurisdiction  was  satisfied  by  a 
certificate  at  any  time  before  the  hearing. 
In  considering  that  question  no  doubt  atten- 
tion was  directed  to  the  general  scope  of  the 
Act ;  but  the  precise  point  that  arose  in  the 
case  of  *SY.  George,  Hanover  Square  v.  Sparrow 
(16  C.  B.  (N.S.)  209 ;  33  L.  J.  (M.C.)  118), 
and  that  arises  here,  it  was  not  necessary  to 
decide.  There,  is,  therefore,  nothing  in  my 
view  necessarily  inconsistent  between  the  de- 
cision of  this  Court  and  that  of  the  Queen's 
Bench.  T he  Lord  Chief  Justice  of  the  Queen's 
Bench  says  in  giving  judgment,  "  It  appears 
to  me  that  the  learned  judges  in  the  Court  of 
Common  Pleas,  in  holding  that  it  was  com- 
petent to  the  magistrate  to  fix  and  determine 
a  general  line  different  from  that  determined 
by  the  architect,  overlooked  tlie  important 
fact  that  it  is  the  line  fixed  by  the  architect 
which  gives  the  magistrate  jurisdiction  to 
determine  whether  or  not  the  erection  of  the 
building  is  an  offence,  and  that  the  magis- 
trate has  no  jurisdiction,  except  with  reference 
to  that  line."  Now,  it  is  clear,  upon  referring 
to  the  report  of  the  case  of  St.  Geonjey  Haiwrer 
S</uare  v.  Sparrow  (16  C.  B.  (N.S.)  209 ;  33  L.  J. 
(M.C.)  118)  that  that  point  was  not  overlooked, 
inasmuch  as  Bylcs,  J.,  refers  to  it  both  during 
the  argument  for  the  appellant  and  that  fot 
the  respondeat  And  then  there  is  the  {utUxot 
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case  of  Watidsivorth  Board  of  Worh 
(Law  Rep.  4  C.  P.  85 ;  ante,  p.  35),  in  th 
of  which  we  expressed  our  adherenc 
decision  in  St.Georqe,  Hanover  Sffuare 
row  (16  C.  B.  (N.S.)  209 ;  33  L.  J.  (M. 
although  it  was  not  necessary  to  de 
point  now  under  consideration,  inas 
the  building  there  was  beyond  the  li 
was  fixed  by  the  magistrate  as  well  i 
architect  as  being  the  general  line  of  b 
Such  being  the  state  of  the  author 
attention  has  been  directed  to  the 
thrown  out  by  the  Queen's  Bench  in 
of  Bauman  v.  Vestry  of  St.  Pancras  G 
2  Q.  B.  528),  and  it  has  beenarguea 
former  decision  was  erroneous.  Noi 
be  admitted,  as  I  have  said,  that  the '. 
of  the  section  is  extremely  obscure, 
had  been  intended  that  the  line  laid 
the  architect  should  be  final  and  co 
one  would  have  expected  to  find  somi 
provision  to  that  effect.  There  a 
instances  in  Acts  of  Parliament  wh 
provided  that  things  shall  be  deci< 
certain  way,  and  the  Acts  then  pr 
say  that  such  decision  shall  be  final 
elusive.  The  general  frame  of  tliis  Ad 
to  exclude  this  supposition ;  for  if  i 
tect's  decision  were  final,  all  that  wo 
been  necessary,  if  a  building  were 
beyond  the  line  fixed  on  by  him,  wo 
been  to  enable  the  board  to  den 
straightway;  but  the  decision  of  i 
trato  is  interposed.  Can  it  have  been 
that  he  should  be  a  mere  ministeri£ 
charged  only  to  carry  into  effect  the 
of  the  architect  ?  He  must,  it  seem 
have  been  intended  to  act  judicially  ai 
the  question  for  himself.  There  is  i 
sion  rendering  it  necessary  for  the 
to  hear  the  parties  before  coming  to  a 
or  controlling  him  in  any  way  in  the 
of  his  discretion.  It  would  be  ver^ 
if  a  thing  tliat  a  man  might  do  at 
home  without  hearing  any  reasons  s 
absolutely  conclusive.  It  is  clear  the 
to  be  some  appeal,  and  that  appeal  t 
position  of  the  magistrate,  accordin 
view,  provides.  Again,  if  it  were  int 
make  a  person  guilty  of  an  offence  wi 
ence  to  a  line  laid  do\^Ti  by  the  archi 
would  say  that  it  must  bo  intendet 
should  bo  laid  down  at  some  fixed 
time,  and  should  be  published  in  st 
in  order  that  the  party  to  l>e  affeetc< 
be  aware  of  its  existence.  If  the  cout 
put  on  til  is  Act  had  been  that  the  i 
must  have  laid  down  an  al>solute  lii 
buildings  lK}f«»ro  the  time  when  the 
complainf-d  of  took  place,  there  n 
some  j)rotence  for  saying  that  tl 
building  beyond  that  line  would  ne 
1)0  guilty  of  an  offence.  But  tlio  con 
laid  it  down  that  the  certificate  may 
at  any  time  before  the  hearing.  It  I 
so  held  both  in  the  Queen's  Bond 
Uv\&  court.    That  being  so,  it  ia  pon 


THE  LAW  BEP0RTS.--SE8SI0NS  CASES,  1871. 


286 


SiiiPSON  V,  Smith. 


\b  at  different  times,  and  may  vary 
ae  to  time.  It  would  therefore  be 
)le  for  the  party  intending  to  bnild 
whether  what  he  proposes  to  do  will 
flfenoe  or  not  This  is  an  extremely 
actment,  restricting  the  ordinary  legal 
Dt  of  property,  and  we  ought  therefore 
ft  reasonable  construction  upon  it. 
Lg  that  the  certificate  ma^  be  given 
ime,  if  it  is  final,  we  are  dnyen  to  say 
an  is  to  be  deemed  guilty  of  an  offence, 
property  destroyed,  because  he  has 
hing  which,  though  legal  at  the  time 
was  done,  by  something  done  subse- 
by  the  architect  is  converted  into  an 
This  is  contrary  to  all  the  principles 
8  and  sound  legislation.  It  therefore 
»  me  to  follow  naturally  from  the  con- 
1  placed  upon  this  Act  with  respect 
ime  of  giving  the  certificate,  that  it 
bo  conclusively  binding  upon  the 
itc.  Ihe  first  part  of  the  enactment 
t  no  building  shall,  without  the  con- 
vriting  of  the  Metropolitan  Board  of 
be  erected  beyond  the  general  line  of 
p  in  the  street."  Now  suppose  a 
o  be  about  to  build,  what  is  to  guide 

0  the  line  within  which  he  is  to  erect 
iing  ?  If  the  architect  had  laid  down 
ute  general  line,  and  he  proceeded  to 
yond  it,  perhaps  it  might  reasonably 
conclusive  against  Iiim ;  but  where  no 
le  is  laid  down,  how  is  he  to  tell 

he  is  about  to  contravene  the  Act  or 
[oreover,  how  is  he  to  know  whether 
sessary  for  him  to  apply  for  the  cou- 
the  Metropolitan  Board  of  Works? 

1  nothing  to  guide  him  except  refer- 
what  is  the  general  line  of  buildings. 

It  may  well  be  that  after  the  build- 
)een  erected  and  a  question  has  arisen 

it  is  within  the  general  line  of  tho 
or  tho  guidance  of  the  board,  that 
.  may  be  referred  to  the  decision  of 
chitect,  and  such  decision  may  be 
icie  evidence,  until  controverted.  It 
0  me  that  that  construction  would 
)Iy  satisfy  tho  words  of  the  Act.  It 
it  to  go  further,  and  to  say  that  the 
toid  of  the  architect  given  without 
any  one,  in  contravention  it  ivaj  bo 
ctual  fact,  and  even  ex  post  facto,  is 
aclusive.  Such  a  construction  seems 
>ne  which  we  ouglit  not  to  accept 
ctually  compelled  by  the  words  of  the 

,  the  certificate  is  to  be  given  by  tho 
b  for  the  time  being.  That  would 
r  include  the  time  when  the  certificate 
red,  e.g.,  if  there  was  a  prosecution 
ertificatowcrc  required,  it  might  Ix) 
ro  or  three  days  before  the  hearing. 
»pofie  tho  architect  at  some  other  time 
sn  a  different  certificate.  In  such  a 
n  at  a  loss  to  understand  what  is  to 
,  tmkss  in  case  of  dispute  the  magis- 
to  dedde  what  is  the  general  lino. 
iajcD  of  the  architect  may  bo  primA 


lacio  evidence,  but  that  is  very  different  from 
ite  being  conclusive  so  as  to  exclude  all  other 
evidence.  It  may  bo  that  either  view  of  this 
case  presents  difficulties,  but  if  the  question 
be  doubtful,  I  should  prefer  to  abide  by  the 
previous  express  decision  of  this  Court. 

WiLLES,  J.  I  am  of  the  same  opinion.  The 
first  case  in  which  a  question  arose  similar 
to  the  present,  was  the  case  of  Tmr  v.  Freebody 
(4  C.  B.  (N.8.)  228).  The  word  used  in  the 
Act  on  which  that  decision  turned  was  the 
"  regular  "  not  "  general "  line  of  buildings, 
and  there  was  no  provision  for  an  architect's 
certificate.  It  was  laid  down  in  that  case, 
and  the  decision  was  not  afterwards  quarrelled 
with,  that  "  regular"  line  did  not  mean  abso- 
lutely straight  line  or  regular  curve,  but  such 
line  as  would  preserve  a  general  uniformity 
of  appearance.  It  was  to  be  a  question  of 
substantial  regularity,  not  of  mere  inches  or 
even,  jxjrhaps,  feet.  By  this  Act,  which  intro- 
duces the  architect's  certificate,  the  language 
is  altered,  and  the  word  "  general "  substituted 
for  "  regular."  I  cannot  help  thinking  that 
it  was  not  intended  to  overrule,  but  rather  to 
adhere  to  the  decision  in  Tear  v.  Freehody 
(4  C.  B.  (N.S.)  228).  It  seems  to  l)e  probable 
that  it  was  meant  that  a  small  departure 
from  geometrical  straightness  of  line  should 
not  be  subject  to  a  penalty,  and  that  in  deal- 
ing with  a  question  which  was  one  merely  of 
an  eyesore,  and  not  a  nuisance,  the  judge  who 
had  to  decide  should  have  some  latitude  in 
determining  whether  what  had  been  dono 
was  merely  a  small  matter  coming  within  the 
rule,  de  minimis  non  curat  lex,  or  a  substantial 
departure  from  the  intention  of  the  legisla- 
ture. The  case  of  St.  dearqe,  Han  over  S'luare  v. 
Spirrow  (16  C.  B.  (N.S.)  209;  33  L.  J.  (M.C.) 
118)  is  an  instance  of  the  reasonableness  of 
this  construction.  The  erection  there  com- 
plained of  was  a  small  glass  conservatory  on 
a  balcony,  which  could  have  a  very  trifling 
effect  on  tho  beauty  or  uniformity  of  the 
street,  and  which  a  jury  certainly  under  the 
old  law  would  not  have  found  to  be  beyond 
the  regular  line  of  the  street.  The  architect 
who  in  that  case,  no  doubt,  conceived  that 
the  strict  geometrical  line  of  straightness  was 
to  be  taken,  decided  that  it  was  beyond  tho 
line.  It  is  obvious  tliat  in  such  a  case  it  is 
most  wholesome  tliat  there  should  be  some 
mode  of  correcting  such  a  decision  according 
to  the  dictates  of  common  sense.  I  do  not 
see,  therefore,  why  the  Court  should  go  out 
of  its  way  in  order  to  hold  that "  decided  " 
means  exclusively  and  conclusively  decided, 
rather  than  decided  in  the  first  instance  sub- 
ject to  correction  by  some  judicial  officer  by 
whom  the  matter  of  complaint  has  to  be 
determined.  I  entirely  agrco  with  my  Lord 
that  if  the  general  line  is  to  bo  conclusively 
decided  by  the  certificate,  it  must  mean  that 
su:h  lino  is  to  bo  so  decided  at  the  time  when 
the  alleged  offence  is  committed.  But  I  adopts 
tho  constructioii  lYvaAi  Vh<^  Q«i\i^^a»\A  S& ' 
given  pro  ro  nata*,  «[i&.^i^Vl\^\&%^>^ 
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be  snbjcct  to  judicial  reTision  80  far  as  it 
affects  a  pen^n  whose  servant  the  architect 
is  not.  In  the  case  of  liarrtidouqh  v.  Orten- 
houffh  (Law  Rep.  2  Q.  B.  612)  under  20  &  21 
Vict.  c.  77,  s.  64,  which  provides  that  on 
notice  to  the  other  side  in  cases  affecting  real 
estate,  the  probate  shall  be  sufficient  evidence 
of  the  will,  and  of  its  validity  and  contents, 
it  was  held  that  the  probate  was  not  con- 
clusive evidence  of  the  validity.  With  the 
utmost  res|)ect  for  the  opinion  of  the  Court  of 
Queen's  Bench  as  expressed  in  the  case  of 
JJavman  v.  Veatn/  of  St.  Pancras  (Law  Rep. 
2  Q.  B.  528),  I  must  say  that  in  my  opinion 
the  observations  made  in  that  case  do  not  seem 
at  all  successful  in  impugning  the  reasoning 
of  the  judges  of  this  Court  in  the  case  of 
>7.  OfOTf/e,  Hanover  Sf/uare  v.  Sjxirrow(16  C.  B. 
(N.S.)  209 ;  33  L  J.  (M.C.)  118). 

MoMTAGUK  Smith,  J.  I  also  think  our  judg- 
ment should  be  for  the  appellant  Tliere  is 
no  doubt  that  the  meaning  of  this  section  is 
very  obscure.  If  this  matter  had  been  res 
integra,  I  should  have  hesitated  without  fur- 
ther consideration  in  tirriving  at  this  conclu- 
sion. I  doubt  whether  the  legislature  did 
not  intend  the  opinion  of  the  architect  to  bo 
decisive  on  the  question  of  the  general  line  of 
the  street,  leaving  it  only  to  the  magistrate 
to  determine  the  question  whether  in  fuct  the 
building  was  erected  beyond  such  lino  with- 
out the  consent  of  the  Board  of  Works.  But 
it  a])pears  that  thei'c  is  nn  express  decision  of 
this  Court  in  the  case  of  >/.  dnnye^  Havnver 
Sffuare  v.  ^ixirrow  (16  C.  B.  (N.S.  1 209 ;  33  L.  J. 
(KC.)  118)  to  tlie  contrary.  That  being  so, 
though  I  entertain  some  doubt  on  the  matter, 
I  do  not  think  it  would  be  proper  for  me  to 
dissent  from  the  opinion  held  by  the  rest  of 
the  Court. 

Bhbtt,  J.  I  am  of  the  Fame  opinion.  The 
mugistrato  held  that  the  architect's  certificate 
was  conclusive.  The  assertion  that  he  was 
right  involves  this  proposition ;  though  there 
were  in  fact  a  general  line  of  the  street  and 
the  architect's  decision  witli  regard  to  it  were 
wrong,  and  could  be  proved  to  be  so ;  though 
ho  were  to  give  it  after  the  erection  of  the 
building,  and  even  after  the  dis])utc  had 
arisen,  and  without  hearing  the  imrties,  it 
would  Ihj  conclusive.  1  take  it  that  the  sec- 
tion could  nut  apply  till  there  was  a  general 
line  in  fact.  Unless  the  certificate  be  wrong, 
and  can  l>e  proved  to  ho  so,  this  argument 
would  l)e  futile  and  useless.  The  supposition 
that  that  is  the  case,  alone  renders  the  deci- 
sion of  this  ]x)int  necossary.  There  is  nothing 
to  confine  the  giving  of  the  certificate  to  any 
l>articular  jwint  of  time,  and  the  Queen's 
Ikaich  decided  that  it  might  be  given  up  to 
the  last  moment  before  hearing.  It  is  clear 
that  it  may  Ih<  given  \**ithout  hearing  the 
parties.  The  ol>scTvation  of  Mr.  Field  appears 
unanswerable,  that  when  the  Urgislaturc  in- 
tended the  jMirties  to  be  heard  as  l)eforo  the 
magistrate,  they  have  expressly  said  so,  and 


provided  for  a  sommons  being  issued.  Then 
I  18  no  such  machinety  provided  in  case  of  the 
'  certificate.  Such  then  being  the  propootiQi 
to  be  contended  for,  of  course  if  the  wordi  of 
the  statute  be  plain,  they  must  be  obeyed; 
but  we  ought  not,  if  they  be  not  pliin,  to 
accept  such  a  conclusion.  It  is  one  in  con- 
travention of  the  rights  of  property  and  tb 
ordinary  principles  crif  justice.  According  to 
it  a  person  after  puichamng  land  at  a  p^ 
price  in  this  metropolis,  and  after  haviif 
actually  built  upon  it  in  the  exerdse  of  flie 
ordinary  right  of  propeity  given  him  by  flie 
general  law,  may  be  forced  to  pull  down  Ui 
building  and  male  a  most  valuable  portion  of 
his  property  a  waste,  by  reason  of  a  oertifioto 
which  may  be  vrrong  in  point  of  fact,  aid 
given  without  hearing  the  parties,  and  ex  poik 
facto.  The  question  is  whether  the  Act  ckirlj 
provides  this.  The  prohibitive  part  of  the 
enactment  is  contained  in  the  beginning  of 
the  section :  "  No  building  shall,  withont  the 
consent  in  writing  of  the  Metropoh'tan  Boaid 
of  Works,  be  erected  beyond  the  general  line 
of  buildings."  In  order  that  the  building 
may  be  constructed  beyond  the  general  lias, 
there  must  first  be  an  actual  general  Una  8o 
in  order  to  consent  being  given  to  buildii^ 
lieyond  the  general  line,  there  must  fint  lie 
such  a  line  in  fact.  The  complaint  is  to  he  of 
the  erection  of  such  building,  and  is  to  be 
proved  to  the  satisfaction  of  the  magistrate: 
The  question  is  whether  the  whole  of  thett 
enactments  are  to  be  controlled  by  the  pro- 
vision relating  to  the  architect's  certificate. 

Of  course  the  statute  may  be  so  construed, 
but  looking  to  the  couhiderations  of  }uud«hip 
and  injustice  I  have  point«Kl  out,  the  question 
seems  to  me  to  be  whether  it  must  be  so  oon- 
strued.  It  docs  not.  seem  to  roe  that  the  clanie 
as  to  the  architect's  certificate  is  made  any  part 
of  the  prohibitive  enactment.  I  think  that  that 
clause  is  satisfied  by  holding  that  it  prpvidei 
for  what  shall  be  good  and  sufficient  evidence 
for  the  proof  of  the  general  line  of  the  street . 
The  question,  as  my  Brother  AVilles  said,  ■ 
whether  the  word  "  decided  "  in  the  statute  ii 
to  bo  read  as  meaning  conclusively  decided, 
or  only  pi  imd  facie.  It  seems  to  me  not  cleer 
that  the  legislature  meant  the  former,  and 
therefore  as  such  a  meaning  would  be  oqb- 
trary  to  natural  justico,  I  think  we  are  Ixrand 
to  hold  the  contrary.  I  do  not  feel  preeaod 
with  the  argument  that  the  magistrate  is  to 
order  the  building  to  be  T>ulled  down  to  iha 
line  "  so  fixed  as  aforesaid,"  l)ecause  it  appcut 
to  me  that  only  means  so  fixed  subject  to  tlie 
decision  of  the  magistrate.  Besides  thetf 
grounds,  derived  from  the  reason  of  the  thing 
I  and  the  words  of  the  Act,  this  very  point  htf 
b(K^n  previously  decided  by  this  Gonrt,  and 
that  decision  has  never  becm  overruled. 

Judgrnent  for  the  appellafit. 

Attorneys  for  appellant :  Markby  ±  Tarf$' 
Attorneys  for  respondent :  Coproii,  LaJUmt 
(t  IJitdiins, 
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to  whether  thoec  rcapcctivo  Inns  were  or 
were  not  p«reoI  of  tho  parish  of  St.  DnnRton ; 
and  the  resnit  of  litigation  was,  that,  white  in 
m24  the  parish  obtained  a  verdict  ngaiust 
Serjeants'  Inn,  Chancery  Lano  (See  ieni  v. 
Browne.  1  C.  &  P.  224),  on  an  exactly,  or 
nearly  exactly,  parallel  eet  of  facte,  Setjeonta' 
Inn,  Fleet  Street,  obtained  a  verdict  against 
the  parish  (See  Ki«g  i.  liutunvorth,  2  C.  &  P. 
391). 

6.  In  this  state  of  thinKB,  Seijeants'  Inn, 
Chancery  Lane,  in  1883,  obtained  on  Act  of 
Parliament,  in  the  preamble  whereof  it  was 
recited  as  follows :  "  Whereas  a  question  has 
of  late  years  been  raised  whether  the  said 
Inn  is  or  is  not  parcel  of  the  parish  of  St. 
duifltan,  and  also  whether  the  members  of 
the  society  of  the  same  Inn,  or  any  of  them, 
or  other  occnpters  of  chambers  within  the 
said  Inn,  are  or  are  not  in  retq)ect  of  their 
occapation  thereof  liable  to  contribute  to  the 
rates  raised  for  the  relief  and  maintenance  of 
tho  poor  and  to  the  chnrch-ratcn  and  other 
parochial  burthens,  and  whether  tho  said 
members  or  occupiers  ore  or  are  not  liable 
to  be  called  upon  to  fill  parochial  offices,  and 
the  said  qneetions  have  already  occasioned 
litipttion  between  the  parish  and  the  said 
society,  and  further  litigation  is  likely  to 
arise  thereon:"  " And  whereas,  in  order  to 
prevent  farther  litigation  and  expense,  it 
hath  been  agreed  between  tho  society  and  the 
churchwardens  and  overseers  that  the  society 
should  pay  tho  churchwardens  for  tho  time 
being  of  the  parish  tho  clear  annual  sum  of 
60/.  to  be  applied  hy  them  for  the  purpo)ies 
of  a  therein-recited  Act  (10  Gea  4,  c.  96), 
and  of  any  chnrch-nito  or  church-rates  in  the 
parish,  whether  raised  by  virtue  of  the  recited 
Act  or  otherwise,  and  to  pay  to  the  overseers 
of  the  poor  for  tho  time  bemg  of  the  parish  the 
further  clear  annual  sum  of  801.  to  be  applied 
by  them  to  the  relicfof  the  poor  thereof;  which 
several  sums  of  6(V.  and  8W.  should  be  and 
he  deemed  a  full  satisfaction  and  discharge 
of  all  church-rates  and  poor-ralcH  and  other 
parochial  ratee,  assessments,  or  burthens  from 
time  to  time  due  or  claimed  to  bo  due  in 
respect  of  the  said  Inn,  or  tho  chambers  or 
other  erections  or  buildings  thereof;  and 
that  the  said  Inn  and  all  chambers,  &c, 
within  the  same,  and  the  several  owners,  in- 
habitants, and  occupiers  thereof  (as  far  as 
regards  thoir  being  such  owners,  occupiers, 
or  inhabitants)  should  be  exempt  as  well 
from  church-rates  and  poor-ratos  Bs  from  all 
or  any  other  rates,  assessments,  or  burthens 
within  or  for  the  said  parish,  and  from  all 
liability  to  servo  parish  offices,  and  from  all 
other  parochial  interference  and  all  parochial 
burthens  whatsoever,  to  the  ntmoet  extent 
which  the  said  parties  are  competent  to 


-Effect  of  aabaeqiieDt  i 
upon  prior  partionlgir  Legialation —  | 
Oi^  of  SeijeantB'  Inn— 4  &  4  Wm.  4, 
-&«pr«i«ntation  of  the  People   Act, 
D  A  31  Vict  0.  102,  «.  7— Poor  Law 
ment  Aet,  1668,  81  &  82  Vict.  o.  122, 

Tol  jarii.cijile  to  it  appiied   to  the   | 
t   of  AHt  of  Parliamaii  ii,  that  a   ' 
(  I'l  not  to  be  coiiitrurd  to  Trjxai  a 
irticnlar  Act,  unlttt  thtre  it  tame 
trtnrt  to  the  previouM  legitlatiun  oa 
or  unjen  the  tvxi  Actt  art  neat- 
having  ariatn    between   Feij'tai-lt' 
E  paruh  of  St.  Diaiilan  at  to  whether 
nn  wcuipart  of  that  pitruh  and  liable 
eXial  burthena  there,  it  unit  agrttd, 
■anclion  of  a  private  Act  if  Pariia- 
i  WtK.  4,  c.  ex.),  th'it  the  Inn  tliould  I 
■iah  eM.  a  year,  and  that  the  parith 
pt  that  turn  at  "afuU  tatiifaclion 
rge  of  nil  poor-ratet  from  time  to  ' 
•  daitned  to  be  due  in  lYipeeJ  of  the 

it  thit  tpeciai  faryain  wai  not  re-  , 

ffectrd  by  t.  7  of  the  Eepreaentation  ' 

U  Act,  1867  (30  <e  31  Vict.  e.  102),  I 

Ae  Poor  Law  Amendment  Act,  1868  | 

'iet.  c.  122X  or  by  any  of  the  inter-  , 

■neral  Actt  for  the   rtgulalion  of  \ 
w  eoiiedion  ofpoor- 


S  for  taking  certain  goods  and 
'  the  plaintiff.  By  consent  of  tho 
I  of  the  Hon.  Society  of  Judges  and 
,t-lAW  incorporated  by  3  Wm.  4, 
by  judge's  order,  the  following  case 

for  the  opinion  of  the  Court : — 
ilaistiff  is  an  occupier  of  chambers 
ts*  Inn,  Chancery  Lane,  as  tenant 
iety;  and  the  defendants  are  the 
deoB  and  overseers  of  the  poor  of 
of  SL  Dnnstan-in-the-West,  in  the 
idon. 

sapplemental  valuation  Ust  pre- 
lie  def^idants  under  the  provisions 
Ml  Cha^eability  Act,  1861  (24  &  '25 
I,  and  the  Union  Assessment  Com- 
,  1862  (25  &  26  Vict.  c.  103),  the 
'  assessed  tho  society  and  their 
pon  a  RTOSS  estimated   rental  of 

a  rateable  valne  of  170W. 
plaititiff  did  not  appeal  against 

lirtrcas  in  question  was  levied  in 
»  at  the  non-poymont  of  tho  rate ; 
stkm  was  tberenpon  toraght 
raaly  to  the  year  I8S3,  disputes 
betwerai  the  parish  of  St  Duustan 
tboiltieB  of  Seneonts' Inn,  Chancery 
ot  So^euti'  Inn,  Fleet  Stieet,  as 
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7.  By  this  Act  it  was  enacted  (s.  5)  that 
the  Bociety  should  pay  the  50/.  and  80/.  annu- 
ally to  the  overseers  of  St.  Dunstan  for  the 
time  being. 

8.  The  society  were  empowered  by  the 
same  Act  (s.  13)  to  levy  rates  in  payment  of 
the  sum  80/.,  so  agreed  to  be  paid  by  way  of 
compromise. 

9.  This  sum  continued  to  be  duly  paid  by 
the  society,  to  the  parish,  up  to  the  time  of 
the  rating  hereinbefore  mentioned. 

10.  By  20  Vict.  c.  19,  intituled,  "An  Act 
to  provide  for  the  relief  of  the  poor  in  extra- 
parochial  places,"  it  was  by  s.  1  enacted 
that  every  extraparochial  place  should,  for 
(amongst  other  matters')  the  assessment  to 
tlie  ixx)r-rate,  be  deemed  a  parish ;  and  the 
Act  required  overseers  to  be  appointed  for 
such  place. 

11.  By  s.  7  it  was  provided  that  nothing 
above  contained  should  apply  to  any  extra- 
parochial  place  in  respect  whereof  there 
should  be  any  agreement  with  any  parish  as 
to  the  liability  of  such  place  to  contribute  to 
the  poor-rate  of  such  parish  contained  in  any 
Act  of  Parliament. 

12.  The  24  &  25  Vict.  c.  55,  s.  9,  recites 
that  it  is  expedient  to  alter  the  mode  in  which 
the  contributions  of  parishes  to  the  common 
fund  of  the  union  in  which  they  are  com- 
prised are  now  calculated ;  and  enacts  that, 
"  after  the  25th  day  of  March  next,  the  several 
parishes  comprised  in  any  union  already 
formed  or  hereafter  to  be  formed  under  the 
provisions  of  4  &  6  \Vm.  4,  c.  76,  shall  con- 
tribute to  the  common  fund  thereof  in  pro- 

g)rtion  to  the  annual  rateable  value  of  the 
nds,  tenements,  and  hereditaments  in  such 
parishes  respectively  assessable  by  tlie  laws 
in  force  for  the  time  Ixjing  to  the  relief  of 
the  poor,  and  in  no  other  manner,  whether 
the  lands,  tenements,  and  hereditaknents  shall 
be  actually  rated  or  not,  and  whether  the 
rates  levied  shall  be  collected  in  full  or  upon 
any  composition:  Provided  always  that  no- 
thing herein  contained  shall  alter  or  affect 
the  liability  of  any  parish  comprised  in  any 
Buch  union,  in  regard  to  any  charge  lawfully 
created  in  the  said  union,  and  secured  upon 
the  poor-rates  of  all  or  any  of  the  parishes 
comprised  therein,  which  shall  have  been 
created  at  any  time  previous  to  the  said  25th 
day  of  March ;  but  the  same  shall  continue 
to  bo  charged  and  payable  in  like  manner  as 
it  would  by  law  have  been  charged  and  pay- 
able if  this  Act  had  not  been  passed:  Pro- 
vided also  that  nothing  herem  contained 
shall  apply  to  any  contribution  which  shall 
be  in  arrear  from  any  parish  in  such  union 
on  the  said  25th  day  of  March ;  but  the  same 
shall  be  recoverable  and  shall  be  applicable 
in  the  same  manner  as  if  this  Act  had  not 
been  passed." 

13.  By  25  &  26  Vict.  c.  103,  s.  30,  it  was 
further  provided  that,  "  when  the  assessment 
committee  for  any  union  shall  have  approved 
valuation  lists  for  all  the  parishes  comprised 


within  such  union,  the  guardians 
union,  in  comi)uting  the  amount  of  c 
tion  to  the  common  fund  for  the 
parislies,  shall  thenceforward  take  th 
rateable  value  of  Uie  property  in  such 
respectively  from  the  valuation  lists 
time  being  lastly  approved  of  for  such 
respectively,  any  statute  to  the  oonti 
witnstanding :  Provided  that,  in  c 
parish  comprised  in  any  union  shall 
any  sum  of  money  as  a  contribution 
the  poor-rate  of  such  parish  for  or  ii 
of  government  proiwrty  within  sucl 
and  used  for  public  purposes,  the 
value  of  such  property,  according  to 
mate  (if  any)  of  such  value  on  wl 
amount  of  the  sum  of  money  so  re( 
computed,  or,  if  there  be  no  such  c 
then  the  annual  value  of  such  prope; 
mated  in  the  mode  provided  by  the  i 
Wm.  4,  c.  96  (s.  83),  for  making  an  i 
of  the  annual  rateable  value  of  propei 
to  be  rated  to  rates  for  the  relief  of  tl 
shall  be  included  by  the  overseer  or  o 
in  the  valuation  list  of  such  parish,  a 
be  added  to  the  annual  rateable  vak 
property  in  such  parish,  in  compul 
amount  of  oontribution  to  the  comm 
for  the  several  parishes  in  such  unioi 

14.  By  a  36  of  the  same  Act  it  y 
vided,  amongst  other  things,  that 
therein  contained  should  render  liab 
rated  according  to  the  annual  value 
any  property  which  under  any  local 
otherwise  is  entitled  to  be  rated  uix)i 
amount  or  according  to  any  specia 
ceptional  principle  of  valuation. 

15.  By  s.  7  of  the  Representatioi 
People  Act,  1867,  30  &  31  Vict.  c.  10 
enacted  that,  after  the  passing  of  i 
no  owner  of  any  tenement  situate  in 
wholly  or  partly  in  a  borough  should 
to  the  poor-rate  instead  of  the  occu 
cept  as  thereinafter  mentioned. 

16.  The  parish  of  St  Dunstan-in-1 
is  situated  within  the  electoral  limil 
city  of  London. 

17.  The  27th  section  of  the  Pc 
Amendment  Act,  1868,  31  &  32  Vici 
enacts  that,  *'  from  the  25th  day  of  I 
next,  every  place  which  was  or  is  re 
to  be  extraparochial,  whether  ent 
name  in  the  report  upon  the  census 
year  1851  or  not,  for  which  an  ovei 
not  been  then  appointed,  or  for  ti 
overseer  shall  bo  then  acting,  or  w! 
not  been  then  annexed  to  and  inco 
with  the  next  adjoining  parish,  &c.,  shi 
civil  parochial  purjposes  be  annex^  ti 
corporated  with  the  next  adjoining  pa 
which  it  has  the  longest  common  bo 

18.  There  was  on  the  25th  of  J> 
1868,  no  overseer  appointed  and  no 
was  then  acting  for  Serjeants'  Inn,  C 
Lane ;  and  St.  Dunstan's  is  the  nexl 
ing  parish  with  which  it  has  the 
common  boundary. 
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1  plaintiff  ocmtradB  that  the  epecial 
I  of  the  Act  of  1883  are  not  aflbctcd 
the  suheeqacnt  general  legislation 
iboye,  as  this  legislation  is  neither 
nor  by  necessary  inference  incon- 
th  those  provisions. 
>  defendant  contends,— first,  that,  if 
I  extraparochial,  the  general  legisla- 
extraparochial  places  overrides  the 
ii,  and  renders  the  Inn  liable  to  bo 
its  real  value,— secondly,  that,  if  it 
wrish,  the  7th  section  of  the  Kepre- 
of  the  People  Act  equally  overrides 
hi  Act 

k>nrt  should  be  of  opinion  that  the 
ision  for  a  fixed  payment  is  by  the 
,  or  any  of  them,  repealed,  judgment 
entered  for  the  defendants,  with 
the  Court  should  be  of  opinion  that 
provision  is  not  repealed,  judg- 
o  bo  entered  for  the  plaintiff,  with 


Serjl,  (Pdaftd  with  him),  for  the 
It  is  a  general  rule  in  the  con- 
of  Acts  of  Parliament,  that  a  special 
ting  special  rights,  and  enforcing 
uties,  can  only  be  repealed  by  a 
it  general  Act,  by  express  words, 
h  an  implication  as  shews  that  the 
3t  was  present  to  the  mind  of  tlie 
e  when  the  general  Act  was  passed : 
Owe  (6  Co.  Eep.  19);  WiUidrns  v. 
(4  T.  R.  2) ;  Eddivgton  v.  B(n^in 
) ;  Limdon  and  BJadcwcUl  By.  Cn,  v. 
Board  of  Works  (3  K  <k  J.  123; 
Ch.)  164);  Oreat  Central  Gas  Co.  v. 
1 C.  B.  (N.a)  838 ;  32  L.  J.  (C.P.)  41) ; 
Corbctt  (6  B.  &  a  859;  34  L.  J. 

^  C.J.,  referred   to   Lyn  v.    Wyn 
P.  122, 127).] 

ig  that  rule  here,  the  question  is 
here  is  anything  in  any  of  the  sub- 
genera! Acts  which,  either  expressly 
pessary  implication,  can  have  the 
repealing  the  special  arrangement 
I  and  sanctioned  by  the  Serjeants' 
poration  Act,  3  <&  4  Wm.  4,  c.  ex. 
^ict  c  19,  an  Act  to  provide  for  the 
lie  poor  in  extraparochial  places,  by 
srms  excludes  all  cases  of  special 
L  The  9th  section  of  24  <&  25  Vict. 
I  Union  Chargeability  Act)  does  not 


lie  case,  as  orifrinally  stated,  two  ques- 
presented  for  the  opinion  of  the  Court 
;ne  argument  were  struck  oat  by  cou- 

iming  the  Inn  to  be  eztrsparochiol, 
^ialation  above  set  forth  render  the  Inn 
6  rated  on  a  valuation,  without  refer- 
ActoflSSSr 

imiDg  the  Inn  to  be  within  tlie  parish, 
prasentation  of  the  People  Act,  1867, 
novision  for  a  fixed  payment  in  lieu  of 
made  by  the  Act  of  1833  r 


affect  the  qucRtion  of  liability  to  bo  rated ; 
and  25  &  26  Vict.  c.  103,  s.  30,  contaiiw  a 
mere  direction  for  carrying  out  the  otlicr 
Acts  in  a  jMirtieular  way.  30  &  81  Vict, 
c.  102,  B.  7,  relates  only  to  the  franchise,  and 
was  not  intended  to  regulate  the  i^rsous  or 
the  proi)erty  to  l)o  rated.  And  31  <&  32  Vict, 
c.  122,  8.  27,  may  have  the  cfTcct  of  annexing 
the  Inn  to  the  adjoining  parish  of  St.  Dunstun, 
but  cannot  o|X2rate  to  repeal  the  bargain 
made  with  the  jmrish  in  lbo3. 

Maui  sty,  Q.C,  {Littltr  with  him),  for  the 
defendants.  Prior  to  the  {Missing  of  3  &  4 
Wm.  4,  c.  ex,  the  rehitivo  position  of  Serjeants' 
Inn  and  the  parish  was  this, — the  Inn  claimed 
to  be  extraparochial,  and  the  parish  insisted 
that  it  formed  part  of  St.  Dunstan's  and  was 
rateable  to  the  jxirochial  burthens  there.  The 
rateability  of  the  Inn  had  been  afiirmed  in 
the  case  of  Lvus  v.  Browne  (1  0.  &  P.  224) ; 
but  the  Inn  did  not  acquiesce  in  that  ruling; 
and,  in  order  to  avoid  further  litigation,  it 
was  arranged  that  the  Inn  should  pay  to  the 
parish  annually  50/.  towards  the  cnurch-rate 
and  80/.  towards  the  relief  of  the  poor.  These 
payments  were  intended  to  exempt  the  Inn 
from  liability  to  rates,  but  without  prejudice 
to  the  question  of  ixarochiality  or  non-parochi- 
ality.  Church-rates  (conij)ul8ory)  being  now 
abolished  (31  &  32  Vict.  c.  109),  it  will  hardly 
be  contended  that  the  50/.  a  year  is  still  i)ay- 
abla  Such  btuug  the  state  of  things,  how 
has  the  legiKlaturo  dealt  with  it  in  the  sul>- 
sequent  Acts  ?  By  4  &  5  Wm.  4,  c.  7G,  s.  26, 
the  commissioners  were  empowered  to  form 
parishes  into  unions;  by  s.  109,  '*i)arish" 
was  to  include  any  extraparochial  place ;  and 
by  s.  28  it  was  provided  that  every  parish 
should  contribute  to  the  common  fund  of  tho 
union  in  proportion  to  tho  numlxjr  of  its 
paupers;  but,  as  there  were  no  paupers  in 
Serjeants'  Inn,  its  inhabitants  were  unaffected 
by  that  provision.  Then  came  20  Vict.  c.  19, 
s.  1,  which  made  all  extraparochial  places 
parishes  for  the  relief  of  tho  poor,  and  gavo 
power  to  tho  justices  to  ai)ix>int  overs wrs 
there.  Under  that  Act,  but  for  tho  proviso 
contained  in  s.  7,  Serjeants'  Inn  would  have 
been  liable  to  contribute  to  the  common  fund 
of  the  union  to  which  St.  Dunstan's  was 
annexed.  24  &  25  Vict  c.  55,  s.  9,  altered  the 
mode  of  contribution  to  the  common  fund, 
making  it  to  depend  upon  tho  rateable  value 
of  tho  property  in  each  parish.  Staple  Inn  un- 
successfully contested  its  liability  under  that 
Act:  Staple  hm  v.  liolhorn  Union  (2  H.  &  C. 
284 ;  32  L.  J.  (M.C.)  181).  By  means  of  that 
Act  a  new  burthen  is  thrown  upon  the  ))ariHh 
of  St.  Dunstan,  inasmuch  as  the  rateablo 
value  of  the  property  therein  would  l)0  mate- 
rially enhanced  by  its  including  Serji^nts* 
Inn ;  and  for  this  tho  stipulated  payment  of 
80/.  a  year  would  bo  no  equivalent.  The  36th 
section  of  25  &  26  Vict.  c.  103,  which  pro* 
vides  for  exceptional  cases,  clearly  embraces 
SerjeiVQts'  Inn.  Then  comes  tho  important 
provision  applicable  to  this  part  of  the  caso^ 
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viz.  s.  27  of  31  &  3-2  Vict.  c.  122,  wliich  enacts 
that  every  place  which  was  or  is  reputed  to 
he  cxtraparocliial,  wlietlier  included  by  Dame 
in  the  report  upon  the  census  for  the  year 
1801  or  not,  for  wliich  an  overseer  lias  not 
been  api)ointcd,  or  for  which  no  overseer  shall 
be  acting,  or  w  hich  has  not  lx.'en  annexed  to 
and  incorporated  with  an  adjoining  parish, 
shall  for  all  civil  parochial  purposes  bo 
annexed  to  and  incorporated  with  the  next 
adjoining  parish  with  which  it  has  the  longest 
common  boundary.  The  eflfect  of  that  section 
is,  to  make  Serjeants'  Inn  a  jmrt  of  the  parish 
of  St.  Dunstan  for  all  civil  parochial  purposes, 
including  the  liability  to  bear  parochial  bur- 
thens. Admitting  the  general  rule  of  con- 
struction to  be  as  stat(>d,  the  eflfect  of  the 
subsequent  general  legislation  on  the  subject 
of  rating  is  by  necessary  implication  to  repeal 
the  bargain  made  in  the  Act  of  1833.  One 
object  of  the  Act  of  1868  was,  to  put  an  end 
to  all  these  sixjcial  agreements,  except  where 
they  are  by  that  Act  specifically  reserved. 
Then,  assuming  Serjeants'  Inn  to  be  paro- 
chial, the  agreement  is  at  an  end  by  force  of 
B.  7  of  the  Registration  of  tlie  People  Act, 
1867,  30  &  31  Vict.  c.  102,  which  enacts,  in 
Bub-s.  1,  that,  "  after  the  passing  of  this  Act, 
no  owner  of  any  dwelling-house  or  other 
tenement,  &c.^  shall  be  rat<3  to  the  poor-rate 
instead  of  the  occupier,"  and  in  sub-s.  2.  that 
'*  the  full  rateable  value  of  every  dwelling- 
house  or  other  separate  tenement,  and  the 
full  rate  in  the  pound  payable  by  the  occu- 
pier, and  the  name  of  the  occupier,  shall  bo 
entered  in  the  rate-book."  By  that  provision 
the  whole  principle  of  rating  is  altered.  The 
language  is  general. 

[BoviLL,  C.J.  The  matter  intended  to  be 
dealt  with  there  was  the  acquisition  of  the 
franchise, — to  prevent  the  loss  of  a  vote  by 
reason  of  the  owner  being  rated  instead  of 
the  occupier.] 

Toztr,  ^crjt,,  in  rei)ly. 

BoviLL,  C.J.  In  this  case  wo  were  asked  to 
answer  certain  questions  upon  the  assump- 
tion, in  the  first  place,  that  the  property  was 
extraparochial,  and,  in  the  second  place,  that 
it  was  parochial.  But  there  is  another  general 
question,  viz.  whether  the  Act  of  1833  (3  &  4 
Wm.  4,  c.  ex.)  has  been  affected  by  subsequent 
legislation ;  and  it  seems  to  me  that,  for  the 
purpose  of  determining  this  case,  it  is  not 
necessary  now  to  assume,  or  at  any  future 
time  to  decide,  whether  the  property  was 
parochial  or  not,  or  whether  it  is  so  at  the 
present  moment.  If  the  property  be  paro- 
chial, that  is  to  say,  if  the  Inn  is  imrt  of  tlie 
parish  of  St.  Dunstan,  then  it  is  conceded  on 
all  hands  that  the  agreement  recited  in  that 
Act  of  Parliament  remains  in  full  force,  un- 
less it  has  been  interfered  with  by  the  Repre- 
sentation of  the  People  Act,  1867,  30  &  31 
Vict.  c.  102.  I  confess  I  am  utterly  at  a  loss 
to  understand  how  that  statute  could  have 
any  application  to  the  question  of  rating  be- 


tween the  parish  and  Seijeants'  Inn.  TIm 
are,  it  is  true,  some  very  general  expreok 
in  s.  7  of  the  Act :  bat  we  must  look  at  wi 
was  the  object  of  the  legislature  in  tt 
enactment.  The  Act  required  that  occopii 
claiming  the  franchise  should  be  rated  to  t 
relief  of  the  poor.  In  many  parishes  tin 
was  power  to  rate  the  owner  instead  of  t 
occupier ;  and  in  many  instances  the  propa 
was  rated  at  less  than  its  full  value,  mMl 
the  Small  Tenements  Act  (13  &  14  Vict  cl  99 
and  the  legislature  then  altered  the  liw  wA 
regard  to  the  rating  of  owners  insteidi 
occupiers, — requiring  the  latter  and  noitli 
owner  to  be  rated,  and  to  be  ranted,  notitfli 
sum  at  which  the  owner'  had  been  ratal  W 
at  what  was  the  full  rateable  value  of  flf 
premises.  That  was  the  main  scope  fli 
object  of  that  part  of  &  7  of  the  Act  of  Wj 
which  has  been  relied  upon.  The  leptkimi 
was  dealing  with  the  franchise,  and  tftbftij 
question  of  rating  only  so  far  as  it  iflbetf^ 
the  exercise  of  the  franchise;  andloMl, 
for  an  instant  conceive  that  by  the  7tha6iAi 
they  contemplated  making  property  ntalbi 
which  was  previously  exempted  frm  be^j 
rated,  or  imposing  a  liability  on  proport^.* 
be  rated  where  neither  owner  nor  oceatl 
was  before  liable  to  be  rated  in  respect  a  i 
The  first  part  of  s.  7  clearly  deals  withqi» 
tions  of  rating  where  the  owners  were  ajj 
instead  of  the  occupiers.  That  w  not  ti 
case.  In  Serjeants'  Inn,  by  the  ^^tofMj 
and  the  agreement  recit&i  in  and  ^^^^"[1 
by  that  Act,  there  could  be  no  rates  J™J 
the  parish  of  St.  Dunstan.  The  pt^J^JJ-J] 
contracted  to  i»y  the  annual  sums  wexmm\ 
in  that  Act  were  not  the  owners  or  oc^jj 
of  property  there,  but  thei  Sodety  of  SeWj* 
Inn;  and  the  society  had  power  (by  8.^* 
make  rates  upon  its  members  or  tbeoccjj* 
of  chambers  m  the  Inn  for  their  ieiin«B*| 
ment ;  but  that  was  not  merely  for  tl»«i| 
to  be  paid  to  the  parish,  but  was  y  ■ 
moneys  to  be  paid  to  the  Bishop Jilv 
Then,  the  second  part  of  s.  7  deals  wj 
amount  at  which  the  parties  aretol)eJ*J| 
and  says  that  "  the  full  rateable  w^ 
every  dwelling-house  or  other  separite^ 
ment,  and  the  full  rate  in  tiie  P<"*^Jj2S^ 
by  the  occupier,  and  the  name  of  theocC^ 
shall  be  entered  in  the  rate-book.**  ^Zm 


this  point  is  concerned,  the  part  of  the  *^^ 


relied  upon  seems  to  me  to  deal 
value  to  bo  put  on  the  rate-book,  boj 
the  slightest  degree  to  change  the  *" 
of  the  property  liable  to  be  rated,  or 
persons  who  were  previously  exempt 
There  being,  then,  nothing  in  thaf 
Parliament  which  could  disaf&rm  * 
ment  entered  into  in  1833  between 
and  the  society,  the  Act  of  1838  m 
unless  it  has  been  repealed  by  the . 
1868, 3 1  &  32  Vict.  c.  122.  Now,  how  " 
matter  stand  with  referenoe  to  that 
The  decision  in  Lens  v.  Browne  Q  C 
224;  was,  that  the  Inn  was  paitx^ 


^^ 
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tyiefnsod  to  acquiesce  in  that  decision, 
then  this  agreement  or  composition  was 
nd  into  for  the  purpose  of  putting  an 
to  farther  litigation.  If  the  Inn  l)e  paro- 
le the  Act  of  lbG7  not  interfering  with 
let  of  1833,  there  is  uo  Act  of  Parliament 
Ifect  the  arrangement  tlien  entered  into. 
,  vhat  was  the  effect  of  the  Act  of  1868  ? 
otject  with  which  s.  27  of  that  Act  was 
sd  seems  to  me  to  have  been  merely 
ring  property  which  was  extraparochiid 
Id  the  local  area  of  the  parish  for  all  civil 
iOBtradistinguishcd  from  ecclesiastical 
KNes.  If,  Uiercfore,  Seijeants'  Inn  be 
J  within  the  parish  of  St.  Bunstau,  it 
d  not  be  affected  by  the  Act  of  1868, 
ne  this  latter  Act  has  no  reference  to 
ieta  which  are  within  parishes.  If  Ser- 
i^  hm  was  not  within  the  }>arish,  then, 
xrtain  purposes,  that  is,  for  all  civil 
OKfl^  it  would  bo  brought  within  the 
of  SiDnnstan's.  But,  in  that  case,  how 
I  the  Inn  and  the  parish  be  by  this  Act 
li&ient  position  from  that  in  which  they 
dhare  been  if  the  Inn  had  always  formed 
of  the  parish  ?  And,  if  always  part  of 
Uriah,  it  is  clear  the  agreement  would 
k  The  Act  of  1868  really  does  not 
the  question.  The  object  of  s.  27  was 
\j  to  bring  extraparochial  places  within 
res  of  the  parishes  with  which  they  had 
ngest  coramon  boundary ;  and  I  find  no 
ition  in  that  Act  of  tlie  slightest  inten- 
to  repeal  or  alter  any  private  Acts  of 
onent  or  any  prior  special  legislation, 
change  the  principle  of  rating  or  the 
ty  of  the  persons  to  be  rated.  It  mi^ht 
ily  be  urged  that  the  general  expression 
ivil  parochial  purposes"  would  include 
ability  to  be  rated.  But  the  general 
pie  to  be  applied  to  the  construction  of 
)f  Parliament  is,  that  a  general  Act  is 
>  be  coDstrued  to  repeal  a  previous 
liar  Act,  unless  there  is  some  express 
108  to  the  previous  legislation  on  the 
ty  or  unless  there  is  a  necessary  incon- 

7  in  the  two  Acts  standing  together, 
ns  to  me  that  there  is  no  inconsistency 
ding  that  since  the  statute  of  1868 
its'  Inn  is  to  be  deemed  to  be  within 
nsh  of  St  Dunstan,  and  yet  that  the 
m  of  contribution  to  the  parish  of  St. 
m  should  still  remain  as  settled  by  the 
1833.  The  rule  with  respect  to  general 
>f  Parliament  and  their  effect  upon 

08  particular  statutes  is  well  laid  down 
present  Chancellor  in  the  case  referred 
Fiizyerald  v.  Chtimpniyn  (2  J.  &  H.  31 ; 
r.  (Ch.)  777).  The  authoritit^s  on  the 
t  are  very  numerous;  and  I  will  con- 
ysclf  with  referring  very  shortly  to  one 
.  In  Lyn  v.  Wyn  ?Bridg.  C.  P.  127),  a 
mportant  case  with  respect  to  eccle- 
H  leases,  it  is  said  by  Sir  Orlando 
UD,  C  J.,  "  The  law  will  not  allow  the 
tiim  to  revoke  or  alter,  by  construction 
nil  wordi^  any  particular  statute^  whore 


the  words  may  have  their  proper  operation 
without  it."  In  this  case  it  seems  to  inc  that 
the  words  of  the  27tli  section  of  the  Act  of 
1868  may  have  their  proper  ojKjriition  with- 
out repealing  the  Act  of  1833,  and  that  the 
last-mentioned  Act  may  stand  consiKtcntly 
with  the  enactment  contained  in  this  section. 
I  would  also  refer  to  l)r,  FtnUrrs  Case  (11  Co. 
Kep.  63),  where  there  is  this  passage :  "  Only 
it  must  be  known  that,  foraHuiucli  as  Acts  of 
Parliament  are  established  with  such  gravity, 
wisdom,  and  univernal  consc-ut  of  the  whole 
realm,  for  the  advancement  of  the  common- 
wealth, they  ought  not  by  any  constrained 
construction  out  of  tlie  general  and  ambi- 
guous words  of  a  subseriuent  Act  to  be  abro- 
gated." It  is  impossible  to  say  that  the  words 
here  relied  on  as  rep)ea1ing  the  Act  of  1833 
are  anything  more  than  ambiguous;  and, 
when  we  look  at  the  mode  in  which  Acts  of 
Parliament  are  passed,  it  cannot  be  presumed 
or  oonceiveil  that  the  legislature  had  had 
brought  to  its  consideration  all  the  special 
Acts  and  legislation  wliich  affect  companies 
or  individuals;  and  tliat  is  one  reason  for 
the  adoption  of  the  general  principle  I  have 
adverted  to. 

Upon  the  whole,  therefore,  it  seems  to  me 
that  there  is  no  necessary  inconsistency  or 
incongruity  between  the  two  Acts  in  question, 
that  Uie  Act  of  1868  may  well  be  construed 
without  affecting  the  Act  of  1833,  and  that 
this  latter  Act  stands  unrepealed.  Our  judg- 
ment, therefore,  in  my  opinion,  must  bo  for 
the  plaintiff. 

Willis,  J.  I  am  of  the  same  opinion. 
With  respect  to  the  effect  of  the  Act  of  1868. 
Mr.  Manisty's  argument  for  some  time  im- 
pressed me  with  the  notion  that  it  rested 
upon  the  plaintiff,  upon  the  footing  of  the 
original  contention  that  Serjeants'  Inn  was 
extraparochial,  to  shew  that  the  continuance 
of  the  agreement  recited  in  and  confirmed  by 
the  Act  of  1833  was  consistent  with  the  27th 
section  of  the  Act  of  1868.  Whtit  chiefly 
obstructed  me  in  that  direction  was  the  con- 
sideration of  the  injustice  which  would  result 
from  following  that  argument  to  its  legitimate 
conclusion ;  for,  assuming,  contrary  to  what 
was  decided  in  Jaus  v.  lirownr  (1  C.  &  P. 
224),  that  the  Inn  was  extraparochial,  upon 
that  hypothesis,  the  society  has  for  the  pur- 
pose of  buying  off  tlio  litigation  with  the 
parish  paid  them  8(W.  a  year  f«»r  thirty-seven 
years,  making  a  sum  ^exclusive  of  interest) 
of  2960/.,  which  the  society  was  not  bound  to 
pay  at  all.  It  would  be  an  extreme  measure 
to  hold  that,  after  having  paid  that  large 
sum,  they  are  now  to  be  deprived  of  tho 
benefit  of  the  l)argaiu.  Nevertheless,  this 
hardship  and  injustice  would  afford  no  ground 
for  disobeying  the  legislature,  if  they  have  in 
clear  and  unambiguous  tenns  declared  that 
the  Inn  shall  l)0  liable  to  be  rate<l  for  the 
future.  It  seems  to  me,  however,  that  the 
argument  is  faUacio\\a.    Taka  Iba  caai^ 
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matters  stood  before  the  passing  of  8  &  4 
Wm.  4,  c.  ex.  There  was  then  a  dispute 
l)etween  the  parish  and  the  Inn  as  to  whether 
or  not  the  society  was  liable  to  be  rated  to 
the  relief  of  the  poor  of  St.  Dtinstan's,— a 
burthen  which  might  be  more  or  less  than 
80/.  a  year,  but  which  probably  was  more, 
because  the  agreement  recited  in  the  Act 
bears  the  appearance  of  a  compromise  where 
each  party  gave  way  somewhat,  the  society 
being  liable  to  the  burthen  if  the  Inn  was 
parochial,  but  not  liable  if  it  was  extraparo- 
chial.  It  was  under  that  state  of  circum- 
stances that  the  agreement  was  made,  viz.  to 
settle  a  dispute  and  put  an  end  to  litigation ; 
and  the  agreement  bears  the  stamp  of  being 
intended  to  last  for  ever.  Whether  parochial 
or  not,  the  Inn  was  for  all  time  to  pay  to  the 
parish  80/.  a  year  in  lieu  of  poor-rates.  It 
was  an  agreement,  therefore,  wnich  provided 
for  the  case  of  the  Inn  being  either  parochial 
or  extraparocliial.  Under  these  circumstances, 
the  legislature  passed  the  Act  of  1868, 81  &  32 
Vict.  c.  122,  the  general  scope  of  which  is 
this,  that  extraparochiality  is  an  inconveni- 
ence, and  that  for  the  future  all  places  shall 
be  rendered  parochial.  If  the  place  be  paro- 
chial, then  it  is  unnecessary  to  make  any 
enactment  with  respect  to  it ;  whereas,  if  it 
be  extraparochial,  or  reputed  to  be  extra- 
imrochial,  it  shall  for  the  future  be  brought 
wj  thin  a  parish.  Takin g,  therefore,  the  general 
intention  of  the  legislature,  it  is  only  neces- 
sary to  apply  its  language  to  the  case  of 
extraparochiality  or  to  places  which  were 
reputed  to  bo  extraparochial :  there  was  no 
intention  to  impose  any  novel  burthen  upon 
the  land  by  reason  of  its  being  extraparochial, 
but  merely  to  place  it  in  the  same  position 
with  regard  to  parochial  burthens  as  if  it 
had  been  from  all  time  parochial.  Now,  if 
Serjeants'  Inn  had  been  from  all  time  paro- 
chial, there  would  be  nothing  inconsistent  in 
its  forming  part  of  the  parish  of  St.  Duustan, 
and  its  inhabitants  being  by  reason  of  special 
enactment  relieved  from  being  assessed  to 
the  ixx)r-ratc8,  in  consideration  of  their  pay- 
ing that  which  would  be  analogous  to  a 
modus  in  the  caPo  of  tithes.  That  appears 
to  me  to  be  the  true  condition  of  the  ques- 
tion. In  order  to  hold  that  the  Act  of  3  &  4 
Wm.  4,  c.  ex,  is  repealed,  we  must  hold  it  to 
bo  inconsistent  with  the  Act  of  1868,  whether 
the  Iim  was  parocliial  or  non-parochial :  and 
it  appears  to  me  to  be  imxx)ssible  to  hold 
that. 

With  regard  to  the  Representation  of  the 
People  Act,  1867,  30  &  31  Vict.  c.  102, 1  must 
observe,  as  I  have  had  occasion  to  observe 
upon  former  occasions  when  the  provisions 
of  that  Act  have  been  under  discussion  in 
this  Court,  it  seems  to  me  to  deal,  not  with 
any  new  class  ot  persons  or  any  new  class  of 
property,  but  to  deal  with  property  as  it 
existed  at  that  time,  only  defining  the  interest 
which  was  to  confer  the  franch&o  in  future 
OB  being  an  interest  of  a  less  impoitant  cha-^ 


racter  than  that  whidi  was  befor 
to  give  the  franchise.  Then  ti 
clause  introduced  in  the  7th  m 
introdaced  for  the  purpose  of  so  d 
the  rate  which  was  previously  imj 

Eroperty  as  that  the  persons  wh 
Nsser  interest  to  which  the  frai 
annexed  by  the  Act  of  Farliameni 
respect  of  their  being  rated  be  ( 
vote  for  members  under  that  seoti 
was  the  sole  intention  of  the  legisl 
not  to  extend  the  liability  to  be  ral 
sons  who  were  not  liable  before 
never  meant  to  interfere  with  am 
such  as  that  between  this  Inn  and  t 
I  do  not  think  it  necessary  to  gc 
general  question  as  to  the  effect 
enactments  inconsiBtent  with  pri( 
enactmente  affecting  ^Nirticular  p 
places  or  circumstances.  The  goo 
the  Uiw  as  laid  down  by  my  Lon 
obvious :  because,  if  a  bill  had  bee 
into  Parliament  to  repeal  the  loc 
never  would  have  been  allowed  to 
a  law  without  notice  to  the  part 
interests  were  to  be  affected  by  it,  a 
tunity  being  given  to  them  to  be 
opposition  to  it,  if  necessary;  y 
general  provision  in  a  public  Act  is 
with  reference  to  general  policy,  an 
any  reference  to  private  rights  w 
there  is  no  intention  on  the  part  of 
lature  to  interfere. 

The  conclusion,  therefore,  at  whi 
finally  arrived  is,  that  the  Act  • 
Wm.  4,  c.  ex,  which  was  intended 
is  a  continuing  and  binding  an 
between  the  pwnsh  of  St  Dunstai 
Inn,  is  not  affected  by  any  of  the  s 
general  provisions  as  to  rating  in  t 
Parliament  referred  to. 

Montagus  Skith,  J.  I  am  of 
opinion.  The  effect  of  the  agreeme: 
which  was  ratified  and  confirmed  1 
of  8  &  4  Wm.  4,  c.  ex,  was,  to  e 
special  status  for  Serjeants'  Inn  in  i 
with  the  parish  of  St  Dunstan, 
which  left  it  neither  strictly  an 
parochial  nor  altogether  extrapaic 
cause,  the  effect  of  that  arrange 
that,  though  the  Inn  was  not  to  b 
like  the  rest  of  the  parish,  it  was  s 
tribute  to  the  relief  of  the  poor  of  8t 
That  state  of  things  arose  in  this  v 
parish  insisted  that  Serjeant's  Iiu 
of  St.  Dunstan's ;  the  society  insist 
was  not  The  matter  was  the 
litigation  between  them;  and  in  th 
which  was  tried,  viz.  Lens  v.  Brcvm 
224),  the  parish  had  been  success! 
prius :  and,  with  a  view  to  put  an 
dispute,  and  to  avert  further  litig 
to  establish  a  peculiar  and  specif 
for  t^e  Inn,  an  agreement  was  oo 
tween  the  society  and  the  parish 
^  sums  of  50^.  and  80^.  should  be  p 
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latter,  the  first  for  the  snpport 
1,  and  the  second  towards  the 
>f  the  poor  of  the  parish,  which 
re  to  be  deemed  to  be  "a  fall 
id  discharge  of  all  church-rates 
38  and  o^ber  parochial  rates, 
aid  burthens  from  time  to  time 
Hi  to  bo  due  in  respect  of  the 
le  chambers  or  other  erections 
thereof.**  And  then  a  further 
.grccment  was,  that  "the  said 
chambers,  erections,  buildings, 
nds,  tenements,  and  hercdita- 

the  same,  and  the  several 
jitants,  and  occupiers  thereof 
irded  their  being  such  owners, 
inhabitants),  should  be  exempt, 
church-rates  and  poor-rates  as 
ay  other  rates,  assessments,  or 
Lin  or  for  the  said  parish,  and 
lity  to  serve  parish  offices,  and 
'  parocliial  interference  and  all 
:hen8  whatsoever,  to  the  utmost 
ch  the  said  parties  were  com- 
sent."  Now,  as  it  might  not 
Ei  been  comx)etent  to  the  parties 
t,  the  agreement  entered  into 
.  was  confirmed  by  parliament, 
ions  became  law  by  force  of  the 
The  terms  used  in  the  Act  shew 
IS  in  some  sense  a  relation  of 
to  the  parish.  The  Inn  is  not 
ing  altogether  extraparochial ; 

is  that,  in  consideration  of 
I  payments,  the  Inn  is  to  be 
m  church-rates  and  poor-rates, 
formance  of  parochial  duties, 
ion  "  exempt "  seems  to  assume 
urish  had  carried  the  litigation 
night  have  succeeded  in  esta- 
the  Inn  was  parochial.  They, 
3  to  agree  that  the  Inn  should 
lecial  and  exceptional  position ; 
ion  tlie  legislature  consented  to 
I  confirm.     It  may  be  that, 

to  the  nature  of  the  property 
[nn,  and  the  uses  to  which  it 
ament  might  have  thought  it 
action  an  arrangement  between 
id  the  parish  which  it  might 
to  sanction  in  the  case  of  pro- 
linary  description  and  devoted 
tirposes.  Be  that  as  it  may, 
pecial  legislation ;  and  it  must 
Y  the  parish  to  be  in  force  (for 
it  in  point  of  time  to  the  effect 
it),  unless  it  has  been  repealed 
tequent  legislative  provision : 
linion  that  the  Acts  which  have 
to  did  not  repeal  this  special 
bw,  the  Poor  Law  Amendment 
k  32  Vict  c.  122,  would,  if  the 
tparochial,  bring  it  within  the 
m;  but,  if  it  was  within  the  | 
that  Act  would  have  no  opera- 
n  the  Inn.  In  the  view  1  take 
seems  to  me  to  be  unnecessary 


to  decide  whether  the  Inn  was  originally 
within  the  parish  or  extraparochial,  because 
the  legislation  in  the  Act  of  1833  is  founded 
upon  the  doubt  which  then  existed,  and  the 
existence  of  that  doubt  was  the  cause  of  the 
agreement  being  entered  into.    It  may  be 
that  it  would  be  impossible  now  to  decide 
that  question;  because,  when  the  Inn  and 
the  parish  came  to  terms,  and  those  terms 
were  sanctioned  and  carried  into  complete 
effect  by  the  legislature,  it  may  be  that  the 
evidence  which  would  have  determined  it 
one  way  or  the  other  was  no  further  regarded 
and  may  be  no  longer  obtainable.    However, 
the  Inn  is  now  imdoubtedly  a  part  of  the 
parish  of  St.  Dunstan,  whether  it  was  so 
originally  or  was  brought  into  it  by  the  Act 
of  1868.    But  it  seems  to  me  that  an  enact- 
ment  which    brings   extraparochial   places 
within  the  adjoining  parishes  for  all  civil 
parochial  purposes,  is  not  inconsistent  with 
the  existence  of  this  special  status  of  Serjeants' 
Inn;  and  I  cannot  collect  from  the  statute 
any  intention  on  the  part  of  the  legislature 
to  abrogate  such  a  state  of  things  as  exists  in 
this  case.  This  is  all  that  I  think  it  necessary 
to  say  with  respect  to  the  Act  of  1868.    Mr. 
Manisty  has  contended,  that,  assuming  Ser- 
jeants* Inn  to  have  been  part  of  the  parish  of 
St.  Dunstan,  then  the  Representation  of  the 
People  Act,  30  &  31  Vict.  c.  102,  has  made 
the  property  therein  rateable,  notwithstand- 
ing it  was  by  the  special  Act  exempted  from 
rateability.    I  cannot  agree  with  that  con- 
tention.   It  seems  to  me  that  that  Act  was 
passed  for  a  totally  different  purpose.    Its 
object  was  to  put  a  stop  to  the  practice  of 
rating  the  owners  of  property  instead  of  the 
occupiers,  and  to  require  the  full  value  to 
be  inserted  in  the  rate.    If  the  argument 
were  well  founded,  it  must  go  the  length  of 
applying  the  statute  to  such  cases  as  the  case 
of  land  which  had  been  recovered  from  the 
Thames  (see  Williams  v.  I^ritchard,  4  T.  R.  2 ; 
Kdclinytim  v.  JJomiav,  4  T.  R.  4),  and  which 
the  legislature  provided  should  not  be  rated, 
because  the  general  words  are  large  enough 
of  themselves  to  include  such  cases.    I  do  not 
think  that  was  the  intention  of  the  Repre- 
sentation of  the  People  Act,  and  therefore,  in 
my  view,  this  case  is  unaffected  by  it.    In 
the  result  I  agree  with  the  rest  of  the  Court 
that  our  judgment  must  be  for  the  plaintiff. 

Brett,  J.  By  the  particular  Act  of  1833, 
it  is  enacted,  in  effect,  that,  whether  paro- 
chial or  extraparochial,  the  Inn  shall  for  ever 
hereafter  pay  80/.  a  year  to  the  parish.  That, 
in  other  words,  is:  if  parochial,  you  shall 
pay  80/. ;  if  extraparochial,  you  shall  pay  80/. ; 
if  it  remain  undetermined  whether  you  are 
parochial  or  extraparochial,  you  shall  pay 
80/.  Now,  if  it  be  taken  that  the  Inn  is 
parochial,  it  is  admitted  that  the  Poor  Law 
Amendment  Act,  1868,  does  not  interfere 
with  the  liability  to  pay  the  80/.  But  also,  if 
parochial,  the  Representation  of  the  People 
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Act,  1867,  in  my  opinion,  howcTer  read,  does  I 
not  interfere  witli  the  liability.    It  is  not 
inconsistent  with  the  existence  and  appli- 
cability of  tlie  agreement.      If  the  Inn  is 
taken  to  have  been  extraparochial,  the  Act  of 
1868  makes  it  i)arochiaf.    But  then,  taking 
it  to  have  been  |)arochial,  it  has  already  been  | 
she^^n  that  the  agreement  is  not  interfered  i 
with.    If  it  is  to  bo  taken  that  it  is  to  remain  ! 


nndctermined  whether  the  Inn  is  paroddd 
or  extrapaiochial,  then  none  of  the  stitnla 
alluded  to  can  be  api)lied  to  it  It  is  Ml 
within  the  terms  of  any  of  them. 

Judgment  for  the  jUaiMi^, 

Attorneys  for  plaintiff:  J,  A  C.  Cole, 
Attorneys  fdroefendants:  J,AM,P<mtifa, 


April  22, 1871.    Thb  Quun  v.  John  Chxld.    [1  G.  Q  R.  907.] 


Malicionfl  Injury  to  Property  —  Setting  Fire  to 
Goods  in  a  Building— 24  &  25  Vict.  o.  97,  s.  7. 

Jit/  24  it*  L'r*  Wirt,  c,  97, «.  7,  whosoever  shall 
uiiUiwfuUy  and  mnliciously  setjfire  to  any  matter 
or  thiwj  beiiiy  in,  nyainst,  or  under  any  build' 
iwjt  under  such  circumstances  that  if  the 
building  were  thereby  set  tire  to  the  offence 
would  amount  to  felony,  is  yuilty  o/ftlony. 

Till'  prisoner,  from  Hi  will  and  malice  ayainst 
a  jH'rson  lalyiny  in  a  house,  innde  a  pilt  (f  her 
ymKls  on  the  stone  floor  of  the  kitchen,  and  set 
Jire  to  them,  under  such  circumstances  that  the 
house  would  almost  certainly  have  been  burned 
had  not  the  pftlice  eitint/nished  the  fire  Infore  the 
house  was  actwilly  iynitcd.  The  Judye  at  the 
trial  told  thtf  Jury,  that  if  the  housf  had  cauyht 
fi  If  from  the  buminyytuMls,  the  ijuestion  whether 
the  offence  uould  have  umtiunttd  to  felony,  irould 
hare  depended  ujnm  whether  such  a  scttiny-fire  to 
thehoutie  wovld  have,  been  malicious  and  with  in- 
ti  nl  to  injurc,stt  ab  to  briny  the  case  within  24  d['25 
Virt.  c.  1)7,  8.  3 ;  and  that,  thouyh  the  2>rv^mer^s 
object  was  only  to  destrtiy  the  yoods  and  injure 
the  owner  of  them,  and  not  to  destnty  the  house 
or  injure  the  landlord,  yet  if  they  thouyht  he  was 
antire  that  what  he  was  doiny  would  probably 
fct  the  house  on  Jire,  and  so  necessarily  injure  the 
owner,  and  was  at  lest  reckless  whether  it  did 
so  or  not,  they  ought  to  find  that  if  the  building 
had  caught  fire  J'rom  the  setting  fire  to  the  goods, 
the  offence  would  have  Inien  felony,  otherwise  not. 
Tne  jury  found  that  the  j^risoner  uxis  guilty,  but 
not  so  that  if  the  house  had  caught  fire  the 
setting  fire  to  the  houhe  would  have  been  wilful 
and  malicious : — 

Held,  that  ujmi  the  finding  of  the  jury  tlie 
prisoner  was  not  guilty  of  felony. 

Case  stated  by  Blackburn,  J. 

Indictment  containing  two  counts :  the  first, 
"that  the  prisoner  unlawfully,  maliciously, 
and  feloniously  did  set  fire  to  divers  goods 
and  chattels,  the  property  of  Fanny  Gold- 
smith, then  and  there  l)eing  in  a  building,  to 
wit  a  dwelling-house,  with  intent  thereby  to 
injure." 

The  second  count  alleged,  that   it  was 


"  under  such  drcnmstances  that  if  the  bail- 
ing liad  been  thereby  set  fixe  to,  the  ofiofli 
would  have  amounted  to  felony." 

The  prisoner  was  tried  at  the  Noitik 
Spring  Circuit 

The  evidence  was,  that  the  prisoner,  fioi 
illwill  and  malice  against  the  prosecot4 
broke  up  her  chairs,  tables,  and  other  ftni* 
ture,  made  a  pile  of  them  and  her  cbtheii 
the  stone  floor  of  the  kitchen  of  h^r  lodginpk 
and  lit  them  at  the  foor  comers,  so  m  li 
make  a  bonfire  of  them.  The  bmldiDg  woaU 
almost  certainly  have  been  burned  in  oai> 
sequence,  had  not  the  police,  who  were  wak 
for,  succeeded  in  eztinenishing  the  bodn 
which  the  prisoner  haa  kindled  befon  tki 
house  was  actually  ignited. 

For  the  prosecution,  24  &  25  YicL  c  9^  j 
s.  7  (ly  was  cited.    Tho  learned  jiidge  hdl  ^ 
that  the  true  construction  of  that  enacting  ^ 
was  not  such  as  to  make  it  felony  maliciotfir  .' 
to  set  fire  to  goods  in  a  dwelling-house,  per  ai  - 
and  consequently  that  the  first  count,  tlioqgk 
it  was  proved,  was  not  good  in  law;  andfli 
tho  second  coimt,  that  if  the  dweUing-boW 
in  which  the  goods  were  had  caught  tn 
from  the  burning  goods,  tho  question  wfaetktf 
tho  offence  would  havo  amounted  to  ftJODif 
depended  upon  a  further  question  —  tiSii 
whether  sucn  a  setting  fire  to  the  dweDnf 
house  would  have  been  malicious  and  vitt 
intent  to  injure,  so  as  to  bring  the  casewitkii 
24  &  25  Vict.  c.  97, 8.3(21   As  to  thiB,heci- 
plained  to  tho  jury,  that  tuough  the  prnonrt 
object  was  only  to  destroy  the  fumitore  ul 
ii^ure  the  owner  of  it,  and  not  to  destroy  tli 
house  or  injure  tho  landlord,  yet  if  the  joy 


(1)  24  &  25  Vict.  c.  97,  s.  7,  enacts,  that  "wh»* 
soever  shall  unlawfully  and  maliciously  set  flnto 
any  matter  or  thing  being  in,  against,  or  vote 
any  building,  under  such  circunistanoeti  that  if  tfai 
building  were  thereby  set  fire  to,  the  offence  mnld 
amount  to  felony,  shall  be  guilty  of  fekmy. .  •  •' 

(2^  24  &  25  Vict  c.  97,  B.  a,  enacts,  that  "who- 
soever shall  unlawfully  and  malieiously  set  fin  to 
any  house  .  .  .  .,  with  intent  thereby  to  i^jivo^ 
dcfniud  uny  person,  shall  bo  guilty  of  fUooy. .  •  •" 
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ibat  he  was  aware  that  what  he  was 
iuld  probably  set  the  biiildiiig  on 
90  necessarily  injure  the  owner,  and 
st  reckless  whetner  it  did  so  or  not, 
bt  to  find  that  if  the  building  had 
re  firom  the  setting  fire  to  the  goods, 
»  would  have  been  felony,  otherwise 

iry  fonnd  that  the  prisoner  was 
it  not  so  that  if  the  house  had  caught 
fitting  fire  to  the  house  would  have 
ul  and  malicious. 

lestion  for  the  Court  was,  whether, 
idence  and  finding  of  the  jury,  the 
was  properly  oouTicted  upon  either 


[2.    No  counsel  appeared. 

I,  C.J.  The  question  reserved  in 
is  as  to  the  construction  of  24  &  25 
7,  8.  7,  which  enacts,  that  "  whoso- 
1  unlawfully  and  maliciously  set  fire 
latter  or  thing  being  in,  against,  or 
f  building,  under  such  circumstances 
he  building  were  thereby  set  fire  to, 
»  would  amount  to  felony,  shall  be 
felony."  The  indictment  was  framed 
oms  of  this  section.  The  evidence 
the  prisoner,  from  illwill  and  malice 
he  owner  of  goods  in  a  house,  set 
TBe  goods,  under  such  circumstances 
house  would  almost  certainly  have 
ned  if  the  fire  had  not  been  cxtin- 
But,  in  &ct,  the  house  was  not  set 
Upon  these  foots  the  learned  judge 
fche  jury  to  say  whether,  if  the  nouse 
}it  fire,  the  setting  fire  to  it  would 
I  malicious  and  with  intent  to  injure. 
x>ld  them  that  if  they  thought  the 
iras  aware  that  what  he  was  doing 
obabljr  set  the  building  on  fire,  and 
arily  injure  the  owner,  and  was  at 
less  whether  it  did  so  or  not,  they 
find  that  if  the  house  had  caufi^ht 
Ifeiioe  would  have  been  felony.  The 
id  the  prisoner  guilty,  but  not  so 
e  house  had  caught  nre  the  setting 
rould  have  been  wilful  and  malicious. 
finding,  I  think  they  n^atived  the 
what  tide  learned  judge  left  to  them, 
d,  in  effect,  that  the  prisoner  was 
«  that  what  he  was  doing  would 
set  fire  to  the  house,  and  so  injure 
r,  and  was  not  reckless  whether  it 
not  The  only  finding  of  the  jury, 
ia  that  the  goods  were  set  on  fire 
at  to  injure  the  owner  of  the  goods, 
re  is  no  section  in  the  Act  which 
9  wilful  and  malicious  setting  fire  to 
yay.  The  only  section  which  could 
able  to  the  case  is  s.  7 ;  and  if  we 
3ld  the  case  to  be  within  that  section, 
d  be  rejecting  the  words,  "under 


such  circumstances  that  if  the  building  were 
thereby  set  fire  to  the  offence  would  amount 
to  felony."  I  think  that,  to  come  within  those 
words,  the  facts  must  have  some  relation  to 
the  house;  and  that  they  point  to  circum- 
stances under  which,  if  the  house  caught  fire, 
the  offence  would  foil  within  some  of  the 
earlier  sections  of  the  Act.  But  the  case  does 
not  fall  within  any  of  them.  It  is  a  simple 
case  of  wilfully  and  maliciously  setting  fire 
to  goods,  and  no  more  felony  than  sotting 
fire  to  a  box  of  matches  on  a  stone  floor. 

Mabtin,  B.  I  am  of  the  same  opinion. 
The  first  count  is  bad  in  law.  As  to  tho 
second,  the  jury  have  negatived  a  material 
averment 

Bbamwxll,  B.  I  am  of  the  same  opinion. 
I  think,  if  the  house  had  caught  fiire  m  this 
case,  the  prisoner  ought  to  have  been  acquitted 
upon  a  charge  of  wilfully  and  maliciously 
setting  fire  to  tho  house.  I  understand  the 
jury  to  have  fonnd  not  only  that  the  prisoner 
did  not  intend  to  set  fire  to  the  house,  but 
that  he  thought  what  he  was  doing  would 
not  do  so. 

Byleb,  J.  I  am  of  the  same  opinion.  The 
jury  have  negatived  even  recklessness  on  the 
part  of  the  prisoner. 

Blaoebubn,  J.  I  am  of  the  same  opinion. 
I  reserved  the  question  for  this  Court,  because 
I  thought  the  framers  of  the  section  in  ques- 
tion intended  to  include  this  case.  But  they 
have  failed  to  express  their  intention.  Tho 
earlier  enactment,  14  <&  15  Yict.  c.  19,  s.  8, 
made  it  felony  wilfully  and  maliciously  to 
set  fire  to  goods  "  being  in  any  building  the 
setting  fire  to  which  is  made  felony,"  &o. 
And  under  those  words  the  prisoner  might 
have  been  convicted  of  felony  under  both 
counts.  But  the  Consolidating  Act  uses 
different  words.  It  speaks  of  setting  fire  to 
goods  in  a  building  "under  such  circum- 
stances that  if  the  building  were  thereby  set 
fire  to,  the  offence  would  amount  to  felony." 
It  appears  from  Mr.  Greaves'  note,  in  his 
edition  of  the  Consolidation  Acts  (p.  165), 
that  this  change  of  Ismguage  was  deliberate. 
His  opinion  is,  that  if  you  set  fire  to  one 
thing  under  such  circumstances  that  you  are 
likely  thereby  to  set  fire  to  another  thing, 
then  if  the  setting  fire  to  the  one  is  malicious, 
the  setting  fire  to  the  other  is  so  too :  BuBseU 
on  Crimes,  vol.  l  p.  742,  note  (b),  4th  edition. 
If  that  is  good  law,  then  the  setting  fire  to 
the  house  here,  if  it  had  caught  fire,  would 
have  been  felony.  But  it  is  not  law,  and  the 
framers  of  the  Act  have  failed  to  express  the 
meaning  that  they  intended  to  expres& 

Conviction  quashed. 
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A)n'i?  27, 1871.    The  Queen  v.  Lewis  Townlkt.    [1  C.  C.  R.  315.] 


Larceny  —  Animals  fono  niturm  —  Killing  and 
] Removal  after  an  Interval  of  Time — Con- 
tinuoutf  Act. 

Pttfif'J,t>rH^  of  trhoin  the  prisoner  vns  one, 
wroiinfulln k Hilda  itumf*cr of  I'Muts  ujton  html 
U'fontfint/  to  till'  Ci'ntrn.  Tht'if  plwnl  the  nihltits 
in  a  ditr.h  iijHfit  the  an  me  tmidy  some  of  the 
rnhln'tn  in  Imii/s^  and  snme  stmjqt'-d  tot/t-ther. 
Thffi  hod  no  infi  nh'on  totOmndon  the  nro)i*ifnl 
jHtHfit'snion  of  the  nt^/ftifs  n'hf''h  they  had  artfiitre*! 
ifi/  t  iklnff  fhfnij  hut  jJared  them  in  the  ditrh  as 
(I  plan:  of  dfj/osit  tiff  thctf  roitfd  onivenivutly 
rtiitorv  titt.in.  Afiont  three  hourtt  aftirattrds  the 
pn'nont'i'  came  tn.icky  and  iMUjan  to  remove  the 
raliftitn ; — 

\\<Ai\,  that  tfie  tahivq  of  the  i-aliftits  and  the 
Tumoral  <if  tlfia  u'we  one  rontinuouH  art.  and 
that  the  renioral  jnm  thvi'ifurc  not  larceny. 

Case  stated  by  Blacklmrn,  J. 

The  prisoiKT  and  oneGiiorge  Dimklcy'were 
indicte<l  at  tlu;  Northampton  Spring  Assizes 
for  stealing  liifj  dead  rabbits.  In  one  count 
they  were  laid  as  the  pn)porty  of  William 
Hollis,  in  another  as  Iwing  the  property  of  the 
Queen.   There  were  also  counts  for  receiving. 

It  was  proved  that  Selsoy  Forest  is  the 
property  of  Iler  ISfajesty. 

An  agreement  Iwtween  Mr.  Hollis  and  tho 
Conimissir)ners  of  the  Woods  and  Forests  on 
iKihalf  of  Her  Majesty  was  given  in  evidence, 
which  th(5  learned  judge  thought  amounted 
in  l<>gal  effect  menjly  to  a  licence  to  Mr.  Hollis 
to  kill  and  take  away  the  game,  and  that 
the  occupation  of  the  soil,  and  all  rights  inci- 
dent thereto,  remained  in  the  Queen.  No 
pf)int,  liowev<T,  was  reservcMl  as  to  the  proof 
of  the  ))roixjrty  as  laid  in  the  indictment. 

The  evidence  shewed  that  Mr.  Hollis* 
keepers,  al>out  eight  in  tho  morning  on  the 
2:jrd  of  Septeml)er,  discovered  12G  dead  and 
newly-killed  rabbits  and  al>out  4()0  yards  of 
not  concealed  in  a  ditch  in  the  forest,  behind 
a  hedge  close  to  a  roa<l  i)a.ssing  through  tho 
fortist. 

Tho  rabbits  were  some  in  bags,  and  some 
in  bnndh'S  strapiHxl  together  by  the  legs,  and 
liad  evidently  l)een  placetl  there  as  a  place  of 
de])0sit  by  those  who  had  netted  the  rabbits. 

The  keepers  lay  in  wait,  and  at  al>out  a 
quarter  to  eleven  on  the  same  day  Townley, 
an<l  a  man  who  escaped,  came  in  a  cab  driven 
by  Dunkley  along  the  road,  Townley  and  the 
man  wlio  esaijMjd  left  the  cab  in  charge  of 
T)uiikl(!y,  and  came  into  the  forest,  and  went 
straight  to  the  ditch  where  tlic  rabbits  were 
conceal! ed,  and  liegan  to  remove  tliem. 

The  prisoners  were  not  defended  by  counsel. 

It  was  contended  by  the  counsel  for  the 
prosecution  that  the  rabbits  on  being  killed 
and  reduced  into  possession  by  a  wrongdoer 
became  the  projxjrty  of  the  owner  of  tho 


soil,  in  this  case  tho  Qneen :  Blade  v.  Eitm 
(11  H.  L.  C.  621;  34  L.  J.  (C.P.)  286);  mi 
tliat  even  if  it  was  not  larceny  to  kill  lod 
carry  away  the  game  at  once,  it  was  eo  hen^ 
l)ecauso  the  killing  and  carrying  awAyvH 
not  one  continued  act 

Hale's  Pleas  of  the  Crown,  vol  L  p.  510,  nd 
Jje  v.  Itisdon  (7  Taunt,  189,  at  p.  191)  me 
cite(L 

Tlie  jnry,  in  answer  to  questions  from  the 
learned  judge,  found  that  the  rabbits  hid 
been  killed  by  poachers  in  Selsey  Forest,  on 
land  in  the  same  occupation  and  ownership 
as  the  spot  where  they  were  found  hidden. 

That  Townley  removed  them  knowing  thit 
they  had  been  so  killed,  but  that  it  vm 
not  proved  that  Dunkley  bad  any  rach 
knowledge. 

The  learned  judge  thereupon  directed  a 
verdict  of  not  guilty  to  be  entered  as  n-g^ded 
Dunkley,  and  a  verdict  of  guilty  as  to  Town- 
ley,  sul  »ject  to  a  case  for  the  Court  of  Crimiiial 
Appeal. 

It  was  to  be  taken  as  a  fact  that  the  poacben 
had  no  intention  to  abandon  the  wronefiBl 
possession  of  the  rabbits  which  thc?y  hid 
ac^iuired  by  taking  them,  but  placc(l  them  in 
the  ditch  as  a  place  of  deposit  till  they  could 
conveniently  remove  them.  (1) 

The  question  for  the  Court  was,  whether 
on  these  facts  tho  prisoner  was  properly  eaor 
victcd  of  larceny. 

April  22.    No  counsel  appeared. 

BoYiLL,  C  J.  The  prisoner  in  this  case  \m 
been  convicted  of  felony  in  stealing  iabl«ti» 
and  the  question  is,  whetlicr  ho  has  ban 
properly  convicted.  The  facts  are,  that  thi 
rabbits,  126  in  number,  were  taken  and  killed 
upon  land  the  proper^'  of  the  Crown.  Ha 
rabbits  were  then,  together  with  400  yards  of 
net,  placed  in  a  ditch  on  the  same  land  oa 
whicli  they  had  been  taken ;  some  of  them 
being  in  bags,  and  some  in  bundles  strapped 
together  by  the  legs.  They  were  placed  thc» 
by  the  ix)achers,  who  in  so  placing  them  hid 
no  intention  to  abandon  the  wrongful  poBsei- 
sion  which  they  had  acquired  by  taking  them, 
but  placed  tliem  in  the  ditch  as  a  place  of 
deposit  till  they  could  conveniently  remow 
them.  Hero  they  were  found  by  tho  kecpen 
at  about  eight  in  tho  morning.  At  about  ft 
quarter  to  eleven  the  prisoner  arrived,  v^ 
straight  to  the  place  where  the  rabbits  ven 
concealed,  and  began  to  remove  them. 

Now,  the  first  question  is  as  to  the  natnn 
of  the  property  in  these  rabbits.    Li  animib 


^ 

i? 


ri)  It  was  stated  by  Blackbnm,  J.,  thongh  lh« 
fact  did  not  appear  upon  the  case,  that  the  i*ri- 
I  soner  Townley  was  one  of  the  poachers  who  killed 
the  rabbitd. 
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ira  there  is  no  abeohite  property, 
only  a  special  or  qualified  right  of 
—a  right  ratione  soli  to  take  and 
.  When  killed  upon  the  soil  they 
18  absolute  property  of  the  owner  of 
This  was  decided  in  the  case  of 
J  the  House  of  Lords  in  Blade  y. 
.  H.  L.  C.  621 ;  34  L.  J.  f  C  J*.])  286). 
same  principle  was  applied  in  the 
grouse  in  Lord  Larudtde  y.  Hif/g 
i.  923;  26  L.  J.  (Ex.)  196).  In  this 
efore  the  rabbits,  being  started  and 
land  belonging  to  the  Grown,  might, 
were  no  other  circumstances  in  the 
»me  the  property  of  the  Crown.-  But 
.ere  can  be  a  oonviction  for  larceny 
r  anything  not  capable  in  its  original 
being  the  subject  of  larceny,  as  for 
things  fixed  to  the  soil,  it  is  neces- 
the  act  of  taking  away  should  not 
tntinuous  act  with  the  act  of  sevcr- 
ther  act  by  wliich  the  thing  becomes 
,  and  BO  is  brought  within  the  law 
y.  This  doctrine  has  been  applied 
ling  lead  from  the  roof  of  a  church, 
>ther  cases  of  things  affixed  to  the 
d  the  present  case  must  bo  goTcmcd 
ame  principle.  It  is  not  stated  in 
whether  or  not  the  prisoner  was  one 
achers  who  killed  the  rabbits.  But 
[ler  Blackburn  says  that  such  must 
to  bo  the  f&ct.  Under  all  the  cir- 
:es  of  the  case  I  think  a  jury  ought 
bund  that  the  whole  transaction  was 
aous  one;  and  the  conviction  must 
led. 

N,  B.  I  am  of  the  same  opinion.  I 
is  of  the  utmost  importance  that  the 
law  should  rest  upon  plain  and 
principles.  Now  if  a  man  kills  a 
id  carries  it  away  at  once  it  is  clearly 
any.  But  it  is  said  that  if  he  leaves 
ittie  time  before  carrying  it  away,  it 
i  in  support  of  this  view  a  jyassage 
ile*s  Fleas  of  the  Grown,  p.  510,  is 
1,  where  he  says,  "  If  a  man  come  to 
es,  or  the  lead  of  a  church  or  house, 
IT  it,  and  after  about  an  hour's  time 
ne  and  fetch  it  away,  tliis  hath  been 
ny,  because  the  act  is  not  continuated 
rpolated,  and  so  it  was  agreed  by  the 
t  King's  Bench,  9  Gar.  2,  upon  an 
mt  for  stealing  the  lead  of  West- 
Abbey."  A  dictum  of  Gibbs,  G.  J.,  in 
Mon  (7  Taunt.  188,  at  p.  191)  to  the 
Eect  is  also  cited.  Those  statements 
perfectly  correct,  and  ought  i)orhaps 
lowed  in  cases  exactly  similar  in  their 
bere  there  has  been  an  actual  al>an- 
t  of  possession  of  the  things  taken, 
e  it  is  expressly  found  that  Uiere  was 
idonment  And  where  the  act  is 
interrupted  I  think  it  more  reason- 
hold  that  there  is  no  larceny. 

cwKLLy  B.    I  am  of  the  some  opinion. 


And  I  think  our  decision  is  consistent  with 
the  passage  cited  from  Hale,  and  the  dictum 
of  Gibbs,  G.J.,  referred  to,  which  appear  to 
me  quite  correct  If  a  man  were  unlawfully 
to  dig  his  neighbour's  potatoes,  and  from 
being  disturbca  in  his  work,  or  any  other 
cause,  were  to  abandon  them  at  the  place 
where  he  had  dug  them,  and  were  afterwards 
with  a  fresh  intention  to  come  back  and  take 
them  away,  1  think  the  case  would  bo  tho 
same  as  if  during  this  interval  of  time  the 
potatoes  had  been  locked  in  a  cupboard  by 
tho  true  owner.  Wherever,  in  such  cases,  the 
goods  may  be  said  to  have  been  in  the  posses- 
sion of  the  true  owner  in  tho  interval  between 
the  severance  and  the  removal,  I  think  the 
removal  is  larceny.  But  is  that  so  in  this 
case  ?  If  the  poachers  had  taken  these  rab- 
bits to  their  own  house,  or  to  a  public-house, 
can  it  be  supposed  that  tho  subsequent  re- 
moval of  them  from  there  would  have  been 
larceny?  And  if  the  case  bo  varied  by  sup- 
posing them  to  have  placed  them  ujwn  land 
adjoining  that  on  which  they  were  killed, 
can  that  make  any  difference?  And  if  so, 
how  can  it  be  otherwise,  Ixjcause  the  place  of 
deposit  chosen  is  upon  the  land  of  the  Bame 
owner  on  whose  founds  the  rabbits  were 
killed.  The  cose  seems  to  me  not  to  fall 
within  the  rule  laid  down  by  Hale,  for,  to  use 
his  words,  the  act  here  was  "  continuated." 

Btlss,  J.  I  am  of  the  same  opinion,  though 
I  have  entertained  some  doubts.  It  is  here 
proved  as  a  fact  that  the  possession  of  the 
poachers  was  never  abandoned ;  and,  in  fact, 
the  rabbits  from  the  time  they  were  taken 
remained,  in  part  at  least,  in  the  bags  of  the 
poachers.  I  think,  therefore,  the  whole  trans- 
action must  be  regarded  as  one  continuous 
transaction. 

Blaokbubn,  J.  I  am  of  the  same  opinion. 
To  constitute  larceny  at  common  law  it  was 
necessary  tliat  the  thief  should  both  take  and 
carry  away.  And  it  was  early  settled  that  in 
the  case  of  a  thing  like  a  tree,  for  instance, 
when  the  very  act  which  converted  it  into  a 
cliattel  was  accomx)anied  by  the  taking  of  it 
away,  there  was  no  larceny.  Almost  all  tho 
cases  falling  within  this  rule  have  since  been 
made  larceny  by  statute;  but  the  common 
law  rule  remains  the  same.  Even  in  the  case 
of  Blades  V.  Higgs  (11  H.  L.  G.  621 ;  84  L.  J. 
(G.P.)  286),  in  which  it  was  held  that  game 
when  killed  becomes  the  property  of  the 
owner  of  the  land  upon  which  it  was  raised 
and  killed,  it  was  expressly  pointed  out  that 
it  by  no  means  followed  that  an  indictment 
for  larceny  would  lie.  The  doctrine  is  a  very 
early  one;  see  Book  of  Assizes,  12th  year, 
par.  82,  where  it  was  applied  to  the  case  of 
trees.  The  result  is,  that  while  taking  away 
dead  game  is  larceny,  it  is  otherwise  where 
tiie  killing  and  taking  away  are  one  con- 
tinuous act. 
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Now,  to  apply  these  principles  to  the  pro- 
Bcnt  caf>o,  I  do  uot  think  it  makes  any  great 
difference  that  tlie  prisoner  was  himself  one 
of  the  poacrhcrs ;  I  think  the  result  would  be 
the  same  if  he  Had  In^'n  the  servant  of  a 
dealer  with  knowled^^e  of  the  circumstances 
under  which  the  rabbits  had  been  killed. 
But  then  there  is  the  tact  that  the  rabbits 
after  being  killed  were  left  hidden  in  a  ditch 
upon  the  land  for  nearly  three  hours.  I 
should  myself  have  thought  that  that  made 
no  difference  in  the  case ;  but  a  passage  has 
been  cited  from  Lord  Hale,  in  wluch  he  says, 
that  if  you  strip  lead  from  a  church, "  and 
after  alx)ut  an  hour  or  so  come  and  fetch  it 
away."  this  is  larceny ;  and  he  speaks  of  this 
as  decided  law,  citing  Dalton  as  his  authority. 
A  dictum  of  Gibbs,  CJ.,  to  the  same  effect 


has  also  been  referred  to.  If  wc  are  toiind» 
stand  these  passages  in  the  sense  put  u^ 
them  by  my  Brother  Bramwell,  as  appl^ 
only  to  a  case  in  which  the  wrongdoer  hv 
abandoned  and  lost  all  property  and  posn^ 
sion  in  the  things  in  question,  I  haT^B  m 
quarrel  with  them,  and  they  do  not  apply  in 
l^e  present  case.  But  if  those  passages  mmk 
that  the  mere  cessation  of  physical  posBeBiioi 
is  sufficient  to  make  the  snbseqaent  act  «f 
removal  larceny,  then  they  do  apply  to  tti 
present  case.  And  in  that  case,  great  ai  ii 
my  respect  for  Lord  Hale,  I  cannot  fbUof 
him.  I  cannot  sec  that  it  makes  any  diflp* 
ence  whether  those  who  have  taken 
hide  it  in  one  place  or  hide  it  in  another. 

Conviction  qttatkei 


I 


AprU  29, 1871.    The  Queen  v.  Thoxab  Fletoheb.    [1  C.  C.  R.  320.] 

The  following  is  a  oopy  of  the  summoDs:-' 

'*  Derbyshire  to  wit 
"  To  Thomas  Fletcher,  of  Heanor,  in  ihi 


Perjury  —  Jurisdiction  —  Bastardy  SnmmoiiB  — 
Application  before  Birth  of  Child — Deposi- 
tion—7  &  8  Vict.  c.  101,  8.  2 ;  8  Vict  c.  10, 

8.  1. 


Sertion  2  of  7  &  S  Vict.  c.  101,  enacts  thai 
where  application  for  a  bastardy  summons 
is  made  U'fore  the  birth  of  the  chifdj  "  the 
woman  shall  make  a  d^'p<mtion  ujpon  oath.** 

The  prisoner  was  convicted  of  ptrjury^  alleged 
to  have  bent  committed  on  the  htaring  of  a 
bastardy  summons.  It  appeared  that  the 
summojis  had  been  issued  ayainst  the  prisoner 
1)efore  the  birth  of  the  child.  Upon  the  aj'pfi- 
cation  for  it  no  written  d* position  was  made, 
but  only  a  verM  stati-mnit  upon  oath  by  the 
woman,  I'he prisfmer  apfteand  to  the  summons, 
and  nvyle  vo  objection  to  Us  validity  or  to  the 
jurisdiction  of  the  Court : — 

Held  that,  the  Court  had  jurisdiction  to  hear 
the  summons^  and  that  the  conviction  for  per^ 
jury  Wfis  right. 

I'er  Martin,  B.,  ByleSj  and  Blackbumy  J  J. : 
The  uH/rd  "  deposition "  in  the  alcove  section 
means  evidence  taken  dotim  in  rvriting. 

Per  Blackburn,  J. :  The  enactment  is  only 
directory,  and  the  absunce  cf  a  deposition  could 
not  oust  the  jurisdiction. 

Per  totam  Curiam :  The  irregularity  wtts 
nnived  by  the  prisoners  ajutearing  to  the  sum" 
inons  and  not  objecting. 

Case  stated  by  Cleasby,  B. 

The  prisoner  was  tried  at  the  Spring  Assizes 
for  the  county  of  Derby,  for  perjury  alleged  to 
have  been  committed  by  him  at  the  hearing 
o!an  affijjation  summons. 


County  of  Derby. 

"  Whereas,  application  hath  this  day  ben 
made  to  mo,  the  undersigned,  one  of  Hcf 
Majesty's  Justices  of  the  Peace  for  thi 
County  of  Derby,  by  Jane  Beswick,  m^ 
woman,  residing  at  Heanor,  in  the  pcAtf 
sessional  division  of  the  said  county  fif 
which  I  act,  now  with  child,  of  which  diiU 
she  hath  this  day  duly  sworn  on  oath  beion 
me,  the  said  justice,  tiiat  you  are  the  fatoi 
for  a  summons  to  bo  served  on  yon  toapoev 
at  a  petty  session  of  the  peace,  aoooraiic 
to  the  form  of  the  statute  in  such  case  jbA 
and  provided. 

"  These  are  therefore  to  require  yoa  to 
appear  at  the  petty  session  of  the  jnstieBi^ 
holdcn  at  the  justice  room  in  Heanor,  iDthi 
said  county,  being  the  petty  session  IbrthB 
division  in  which  I  usually  act,  on  Mondili 
the  first  day  of  August,  in  Uie  year  of  (W 
Lord  one  thousand  eight  hundred  and  %swAs$ 
at  eleven  o'clock  in  the  forenoon,  to  amwvr 
any  complaint  which  she  shall  then  and  tlioe 
make  against  you  touching  the  pzoniHi^ 
Herein  fail  you  not. 

''  Given  under  my  hand  at  Heanor,  in  the 
said  county  of  Derby,  this  twenty-fifth  dijo^ 
April,  one  thousand  eight  hundredand senalir. 

"KMcno: 

"  Note.— If  you  neglect  to  appear  at  ibs 
petty  sessions,  as  above  stated,  the  joilte 
upon  proof  that  this  Bnmmona  has  beei 
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I  TipoD  jou,  or  left  at  your  last 
lode,  may  pniceed,  if  tlicj  think 
pet^  oeeawm  therein  named,  to 
rd«r  npon  jon,  as  the  putative 
e  ehila  above  referred  to,  to  pay  a 
t  to  the  said  mother  for  its  main- 
id  other  Euma  for  coats  and  ez- 

os  on  application  beCsio  birth." 

ication  for  the  annimons  was  made 
birth  of  the  child,  and  the  magis- 
k,  who  was  caUed  as  a  witness  on 
f  the  indictment,  stated  that  no 
xieition  was  made  upon  the  appli- 
3  also  stated  that  when  ttie  appli- 
made  the  complainant  was  sworn. 
If  made  a  Btatement  to  the  effect 
de  summons. 

lael  for  the  prisoner  referred  to  the 
&  a  Vict.  c.  101 ;  8  Vict.  c.  10  (1), 
nded  that  it  was  casential  that 
Id  be  a  deposition  in  writing  upon 
Tc  the  magistmte  jnrifidiction  to 

oner  was  couTicted. 
ation  for  the  Coart  was,  whether  it 
1  to  give  the  magistrate  jutis- 
hear  the  application  summons, 
}  should  have  been  a  written 
npon  oath  b;  the  complainant 
application  for  the  ennunonB  was 


I.  Briilow  for  the  prisoner.  Tlie 
in  this  ca«o  was  issued  before 
of  the  child,  and  in  such  cose 

^  a  101,  s.  2  exfurossly  requires 
ahall  be  a  deposition  on  oath  by 


;  be  with  child,  or  who  may 
'  a  bsataid  ohild  .  .  .  may  cither  before 
ir  at  an;  tuna  within  twelve  months 
rth  of  BDob  child,  or  at  un;  time  there- 

Xyot  tljBt  the  msQ  tdle^'ed  to  be  the 
child  liaa  within  the  twelve  moDthg 
he  birth  of  lOch  child  gnid  monoy  fur 
naaoe,  make  applicaCioe  to  any  one 
the  peace  ....  for  a  snmmont  to  be 
he  man  alleged  by  her  to  be  the  father 
Id :  and  if  aueh  application  be  made 
Urlh  of  the  child,  the  woman  ihall 
ipoMlien  npon  oath,  stating  who  it  the 
wh  diild,  and  aneh  jmitice  of  tbe  peace 
open  iMM  hi*  lummoni  to  the  person 
M  father  of  each  chilJ,  to  appear  at 

.  10,  a  1,  enacts  that,  where  any  pro- 
■ave  been  bad  or  taken  l>eforo  the 
this  Act,  or  shall  berearter  be  had  or 
NMtanly,  nuder  tlie  proTiaion*  of  7  &  S 
I,  and  ihall  hsTS  been  set  furth  accord- 
bntN  hi  theaohedale  hereunto  anncied, 
Hka  tenor  and  eSect,  the  aime  shall  be 
aetifely  to  bare  been  and  to  be  Talid 


the  woman.  "  Deposition "  always  means 
evidence  either  given  in  writinR.  or  at  least 
reduced  to  writing  at  the  time.  In  Bouvict'b 
Law  Dictionary,  "  deposition,"  is  defined  as 
"  the  testimony  of  a  witness  reduced  to 
writing,  in  duo  form  of  law,  by  virtue  of  a 
commission  or  other  authority  of  a  compe- 
tent tribunal;  or, according  to  the  proviRions 
of  some  statute  law,  to  be  need  on  the  trial 
of  some  question  of  fact  in  a  conrt  of 
justice."  Webster's  Dictionary  defines  do- 
pose,  "  to  give  testimony  on  oath,  especially 
to  give  testimony  which  is  committed  to 
writing."  So  in  Tomlin's  Law  Dictionary, 
several  kinds  of  depositions  are  descrilx)d, 
but  all  have  to  be  taken  down  in  writing. 
And  the  later  Act  (8  Vict.  c.  10,  s.  1),  though 
it  is  not  in  express  terms  incorporated  with 
the  earlier  Act,  shews  what  kind  of  deposi- 
tion upon  oath  ought  to  be  made.  A  form  is 
given;  and  that  being  so,  the  whole  foundation 
of  the  proceedings  fails.  In  this  respect  the 
case  ditfers  from  Beg.  v.  Herry  {Bell  C.  C.  16; 
28  L.  J.  (M:.C.)  86);  li-y.  v.  HinUh  (ante, 
p.  110);  Hcg.  V.  S/mw  (Leigh  &  Cave  C.  C. 
079 ;  .54  L.  J.  (M  C.)  109).  In  those  cases  the 
objection  was  to  the  ul>scncc  of  a  summons 
or  to  Home  defect  in  the  summons.  Here  the 
objection  is  tliat  there  never  was  any  juris- 
diction to  isEno  a  snmmons  or  entertain 
tho  case  at  all.  i^<7.  t.  iiimmim$  (Bell  C.  0. 
168;  28  L.  J.  (M.C.)  183);  Jleq.  v.  MillaTJ 
(1  Dears.  &  P.  C.  0. 166 ;  22  L.  J.  (M.C.)  108} ; 
and  Jteif.  V.  Pearce  (3  B.  &  8  5ai ;  32  L.  J. 
(M.C.)  76),  were  also  referred  to. 

No  counsel  appeared  for  the  prosecution. 

BoviLii,  CJ.  Mr.  Bristow  has  argued  this 
case  extremely  well,  and  said  all  that  could 
be  said  on  behalf  of  tho  prisoner ;  but  I  think 
the  conviction  must  be  afiirmod.  The  juris- 
diction of  the  magistrates  to  hear  the  case 
depends  on  7  &  8  Vict.  o.  101,  s.  3,  which  says 
on  appearance  of  the  person  summoned, "  the 
justices  in  such  petty  session  shall  hear  tbe 
evidence  of  such  woman,  and  sucli  other 
evidence  as  she  ma;  produce,  and  shall  also 
hear  an;  evidence  tendered  by  or  on  beliolf 
of  the  person  alleged  to  be  tho  father ;  and  if 
the  evidence  of  the  mother  be  corroborated 
in  some  material  particular  b;  other  testi- 
mony, to  tlie  satisfaction  of  the  said  justices, 
the;  ma;  adjudge  the  man  to  bo  the  putative 
father  of  snch  bastard  child;  and  they  may 
also,  if  they  see  fit,  having  ri'gard  to  all  tho 
circumstances  of  tho  case,  prut'ccd  to  make 
an  order  on  the  putative  father  "  for  tho  pay- 
ment of  money.  In  this  case  there  was  such 
a  hearing  of  a  summons  against  the  prisoner. 
Tho  prisoner  was  examined  on  tliat  hearing, 
and  swore  falsely.  For  that  he  is  indicted 
tor  perjury.  The  objection  now  taken  is 
that  the  summons  was  irregularly  issued, 
because  there  was  no  sufficient  deposition  on 
oath  before  it  was  issued. 

It  bos  been  eaggestod  that  under  the  M^ 
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tion  in  question  there  must  be  a  written 
statement  on  oath— in  fact,  an  affidavit— by 
the  woman ;  but  I  think  at  any  rate  an  oral 
statement,  taken  down  in  writing  in  the 
usual  way  in  which  depositions  are  taken, 
must  bo  sufficient.  Jervis's  Act,  being  later 
in  time,  cannot  apply  here;  but  certainly 
more  than  that  Act  prescribes  cannot  be 
required.  The  second  Act  referred  to  (8  Vict, 
c.  iO,  s,  1)  df)es  not  affect  the  case.  That 
Act  only  says  that  proc<3edings  accortling  to 
the  forms  in  the  schedule,  or  to  the  like  tenor 
and  effect,  shall  1)0  valid  and  sufficient ;  it 
does  not  say  that  those  forms  must  bo  used. 
Then,  if  all  that  the  Act  requires  bo  that  the 
magistrates  shall  make  a  record  of  the  evi- 
dence orally  given,  the  summons  itself  seems 
to  mo  very  like  a  writing  to  the  same  tenor 
and  effect  with  the  form  of  deposition  in  the 
schedule  to  the  second  Act. 

But  supposing  the  irregularity  to  have 
been  ever  so  great,  even  if  there  had  been  no 
statement  on  oath  at  all,  how  would  the  law 
be  then?     In  that  case  Jieg.  v.  Btr^ry  (Bell 
C.  C.  46 ;  28  L.  J.  (M.C.)  8C)  is  a  decision  in 
point.     The  7  &  8  Vict.  c.  104.  s.  2,  autho- 
rizes the  issue  of  the  summons  in  several 
different  cases.     One  ia  aftor  the  lapse  of 
twelve  montlis  from  the  birth,  in  which  case 
a  summons  may  issue  uiwn  proof  of  payment 
of  money  by  the  alleged  father  dnriug  the 
twelve  montlis  next  after  the  birth.    Another 
is  before  birth,  in  which  case  the  summons  is 
to  issue  ujwn  the  woman  making  a  deposi- 
tion on  oath.    In  Jic/f.  v.  Jirny  (Bell  0.  C. 
46 ;  28  L.  J.  (M.C.)  86)  the  question  arose  as 
to  the  first  of  these  two  cases.    That  was  an 
indictment   for   perjury  committed  on  tlie 
hearing  of  an  affiliation  summons.     It  ap- 
peareii  that  the  summons  had  been  issued 
more  than  twelve  months  after  the  birth  of 
the  child,  and  that  there  had  lx?enno  proof — 
no  proof  within  the  meaning  of  that  word  in 
law— of  the  ]iayment  of  money  within  twelve 
months  after  birth.    The  case  was,  therefore, 
precisely  the  same  as  the  present ;  and  all 
the  judges  composing  the  Coiui;  except  my 
Brother  I^Iartin,  after  taking  time  to  consider, 
held  that  the  conviction  ought  to  he  affirmed, 
on  the  ground  that  the  defendant,  by  appear- 
ing and  not  objecting,  had  waived  any  irregu- 
larity in  tlie  issue  of  the  summons.    Lord 
Canii)lxai  there  said  (Bell  C.  0.  at  p.  69): 
"  The  proceeding  against  the  putative  father 
of  a  bastard  child,  to  obtain  an  order  of  affilia- 
tion and  maintenance  is  not  a  proceeding 
in  poenam  to  punish  for  a  crime,  but  merely 
to  impose  a  pecuniary  obligation,  and  is  a 
civil  suit  within  the  meaning  of  14  &  15  Vict. 
c  99,  ss.  2,  3 :   Heg,  v.  Light/oot  (6  E.  &  B. 
822;  25  L.  J.  (M.C.)  115).    For  this  reason 
the  defendant  was  admitted  as  a  witness  on 
his  ovm  Ixihalf.    Then  what  is  the  summons 
which  we  have  to  consider?    Mere  process 
to  bring  the  defendant  into  court  in  a  civil 
suit.    1  incline  to  think  that,  according  to 
strict  regularity,  before  tho  summons  issued. 


there  ought  to  have  been  evidence  on  oatb  of 
the  payment  of  the  money,  although  it  is  nak 
expressly  required  by  tho  statute  to  be  ot 
oath,  as  is  tlie  case  where  tho  compjaint  ii 
made  before  tho  birth  of  the  child.  Further^ 
it  would  have  been  proper  that  the  summons 
should  have  been  in  tiio  form  given  by  tfao 
Act  of  Parliament.  But  supposing  that,  if 
the  defendant  had  not  appeared,  the  petij 
Sessions  could  not  lawfully  have  prooeedn 
to  hear  evidence  of  tho  paternity ;  or  thil^ 
if  he  liad  appeared  and  objected  to  the  reph 
larity  of  the  summons,  the  objection  on^ 
to  have  prevailed,  I  am  of  opinion  that  whia 
he  actually  appeareil,  and  iusteod  of  ohjectioK 
to  the  regularity  of  the  summons,  be  askM 
the  Court  to  give  judgment  in  his  favour,  oa 
the  merits,  he  waived  any  irregularity  then 
might  1)0  in  the  process ;  and  that,  when  be  hid 
thus  submitted  himsolf  to  the  jurLsdiction  of 
the  Court,  the  Court  had  jurisoictiou  to  heir 
and  decide  the  suit."  Hero  there  was  i 
summons  and  a  statement  on  oath.  But  even 
if  tiiero  had  been  no  such  statement,  and  do 
summons,  still  the  defendant  was  before  tho 
magistrates,  and  they  had  jurisdiction  to  heir 
the  case.  The  conviction  must,  thercfoK, 
be  affirmed. 

Mautin,B.  lamof  thesameopim'on.  Sec- 
tion 2  of  7  &  8  Vict,  c  101,  enacts  that,  if  tl« 
application  for  a  bistardy  summons  l*  made 
before  the  birth  of  the  child,  the  woman  shall  ■ 
make  a  deposition  upon  oath  stating  who  is  the 
father.  I  agree  with  Mr.  Bristow  that  the 
word  depositicm  requires  something  in  writings 
Webster's  dictionary  defines  "depose"  u 
"  to  give  testimony  on  oath,  especially  to  j 
give  testimony  which  is  committed  to  • 
writing."  Here  I  thii  k  the  meaning  d  ] 
deposition  is  an  oral  statement  taken  dovn 
in  writing,  and  as  the  section  referred  to 
contains  a  positive  enactment  tliat  when  the 
application  is  before  birth  tliere  shall  be  i 
deposition  upon  oath,  there  was  an  irreEQ" 
larity  committed  in  the  present  case.  Ibt 
the  prisoner  by  api)earing  to  the  summoDB 
waived  the  objection,  and  that  being  so,  the 
justices  before  whom  the  summons  was  bend 
had  power  to  proceed  with  the  case,  not  H 
mere  arbitrators,  but  in  a  judicial  capacity. 
The  proceeding  was  therefore  a  valid  judieiil 
proceeding  sufficient  to  make  the  prisonei^ 
fiEilse  swearing  in  the  course  of  it  perjuyi 
although  there  had  been  a  defect  of  wnidi  bi 
might  have  token  advantage. 

Bbahwill,  B.    I  am  of  the  same  opinioDi 

Byles,  J.  I  am  of  tho  same  opim'on.  I 
agree  that  deposition  means  a  statement  rf 
evidence  reduced  to  writing.  I  tiiink  M 
is  the  only  meaning  of  tho  word.  And  vbOi 
in  s.  3  of  tho  Act  referred  to,  a  different  thii^ 
is  intended,  different  words  are  used.namelri 
"  hear  the  evidence."  The  ground  of  ml  . 
decision  is  that  thoBummons  isouljapto-    ^ 
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irjng  the  defendant  before  the  Court 
ifore  the  Court,  the  proceeding  is  a 
proceeding,  and  an  indictment  for 
bee. 

[BI7R1I,  J.  I  am  at  present  of  opinion 
h,  perhaps,  it  is  not  strictly  necessary 
.6  the  point— that  deposition  means 
deposition  as  is  described  in  Jervis's 
&  12  Yict  c  42).  Jervis's  Act  is  no 
iter  in  date  than  the  Act  with  which 
I  DOW  to  deal,  but  it  is  in  this  respect 
a  continuation  and  re-enactment  of 
Lcts.  I  think,  therefore,  that  a  depo- 
ost,  in  the  section  now  in  question, 
idence  taken  down  in  writing,  though 
signature  is  necessary  I  do  not  say. 
LO  not  think  that  any  of  the  matters 
3d  in  s.  2  are  more  than  directory, 
pplication  be  made  more  than  twelve 
liter  the  birth  of  the  chUd,  it  is  to  be 
oof  that  the  man  alleged  to  be  the 


father  has  within  twelve  months  after  birth 
of  the  child  paid  money  for  its  maintenance. 
If  the  application  is  before  birth  tlic  woman 
is  to  make  a  deposition  upon  oath.  If  oitlicr 
of  these  things  Ix)  omitted  it  is  an  irregularity 
for  which  the  magistrate  or  his  clerk  is 
blameable ;  but  it  does  not  oust  the  jurisdic- 
tion. I  think  if  these  things  were  left  out 
altogether  the  proceedings  upon  the  summons 
would  none  the  less  1x5  good.  But  howevur 
this  may  be,  the  irregularity  may  bo  and  was 
waived  by  the  defendant's  appearing  and  not 
objecting.  In  Hef/.  v.  Berry  (Bell  C.  C.  46 ; 
28  L.  J.  rM.C)  80)  this  was  expressly  held  to 
be  so  in  tlio  case  of  an  application  more  tlmn 
twelve  months  after  birth  where  no  proof 
had  been  given  of  payment  of  money  within 
twelve  months  after  birth.  And  I  can  see 
no  distinction  between  the  two  cases. 

Conviction  affirmed. 
Attorney  for  prisoner :  S,  Lee^ih,  Derby, 


The  Quskn  v.  The  Justices  of  Middlesex. 

1871^  I  Thb  West  London  Extension  Railway  Company,  Ai^ 
pbllantb;  The  Assessment  Committee  of  Fuluam 
Union  and  the  Ovebseeiib  of  Fuluam,  Respondents. 


[6  Q.  B.  220.] 


-Reference  to  Arbitration  under  12  &  13 
.  o.  45,  B.  13— Power  of  Quarter  Besskms 
Oorts. 

re/trence  to  an  arbitrator  of  an  appeal 
ter  sesaionsj  under  12  d:  13  Vict.  c.  46, 
mention  being  made  of  costSy  the  appeal 
been  regularly  adjourned  from  sessions 
M,  on  the  ateard  being  made,  the  subse- 
itions  have  no  power  to  award  any  costs 
f  the  reference  or  of  the  appeal :  their 
ing  simply  to  enter  the  award  of  the 
or  OS  the  judgment  of  the  court, 

,  calling  on  the  Justices  of  Middlesex 
f  canse  why  a  mandamus  should  not 
mmanding  them  to  enter  continuances 
IT  an  appeal  of  the  West  London  Ex- 
Railway  Company  against  a  poor-rate 
Ut  of  May,  1868,  for  the  parish  of 
..  and  make  such  order  as  to  costs  to 
l^  the  appellants  to  the  respondents 
may  think  fit 

appellants  having  appealed  against 
re  rate,  the  hearing  of  the  appeal  was 
ed  from  sessions  to  sessions  till  the 
sd  sessions,  holden  on  the  8th  of 
j»  1869,  when,  by  the  consent  of  the 
the  following  order  of  quarter  sessions 
iwn  up :  "  That  the  hearing  and 
Qing  toe  matter  of  the  app^  do 
forUier  ac^oumed  until  the  next 
quarter  seasioiis  to  be  holden  on  the 


5th  of  April  next.  And  it  is  further  ordered, 
by  and  witli  the  consent  of  counsel  on  both 
sides,  that  the  matter  in  dispute  between  the 
appellants  and  respondents  herein  shall  bo 
referred  to  John  Gray,  Esq.,  Q.C.,  to  inquire 
into  and  arbitrate  thereon,  the  said  KCYoral 
parties  agreeing  and  consenting  to  abide  the 
report  of  such  his  arbitration.'' 

Tlie  arbitrator  made  his  award  on  the  28th 
of  January,  1870,  by  which,  after  reciting  the 
order  of  quarter  sessions,  he  awarded  that 
the  appeal  be  dismissed,  and  that  the  appel- 
lants ao  pay  to  the  respondents  their  costs  of 
the  appeal  to  be  taxed  by  the  proper  officer 
of  the  court  of  quarter  sessions  in  the  usual 
manner. 

The  Court  of  Queen's  Bench,  by  rule. 
May  12,  struck  out  the  part  of  the  award  as 
to  costs  on  the  ground  that  the  arbitrator  had 
no  power  to  give  costs  (See  Law  Bep.  5  Q.  B. 
861) ;  and  the  appeal  having,  in  the  mean- 
time, been  regularly  acyoumf^  from  sessions 
to  sessions,  application  was  made  to  the 
sessions  on  the  11th  of  May  to  grant  the 
respondents  tlieir  costs  of  the  a))|X3al;  but 
after  again  adjourning  the  appeal,  on  tho 
30th  of  July  the  sessions  ordered  the  award 
as  amended  to  bo  enrolled  as  the  judgment 
of  the  court,  and  refused  the  application  for 
costs,  on  the  ground  that  their  duty  was 
ministerial  only. 

Tho  present  rule  was  then  obtained. 
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Fitldf  Q.C.  {Poland  with  him),  shewed 
cause.  The  mere  statement  of  the  facts 
shews  that  this  was  intended  as  a  reference 
of  the  wliole  appeal  under  Baines's  Act 
(12  &  13  Vict  c.  45\  s.  13.  Moreover,  the 
quarter  sessions  had  no  power  at  common 
law  to  refer  the  matter  of  an  appeal  in  the 
way  this  appeal  was  referred :  Thorp  v.  Cde 
(2  C.  M.  &  R.  367.) 

Thb  Coubt  then  called  upon 

nuddlesturty  Q.C,  and  Castle ,  in  support  of 
the  rule.  No  doubt  at  common  law  the 
quarter  sessions  could  not  refer  an  appeal  to 
be  determined  by  an  arbitrator ;  but  by  con- 
sent they  might  refer  to  a  person  agreed 
upon  to  wijort  upon  the  case :  kex  v.  Harding 
(2  Salk.  477) ;  and  this  was  what  was  done 
in  the  present  cose ;  and  therefore,  the  appeal 
having  been  duly  adjourned  from  sessions  to 
sessions,  the  subsequent  sessions  had  full 
jurisdiction  over  all  the  costs.  But  even 
assuming  this  to  have  l)cen  a  reference  under 
Baines's  Act,  the  sessions,  by  adjourning 
the  appeal  from  time  to  time,  had  retained 
their  jurisdiction  over  the  appeal,  and  conse- 
quently they  had  full  power  to  award  costs 
of  the  api^eal  as  distinguished  from  costs  of 
the  reference  and  award.  All  that  was 
decided  in  lietj.  v.  West  Riding  (6  B.  &  S. 
631;  34  L.  J.  (M.C.)  142)  was,  that  the 
sessions  had  no  power  over  the  costs  of  the  re- 
ference and  award ;  the  sessions  had  awarded 
the  costs  of  the  appeal,  and  no  objection 
had  been  made  by  the  parties ;  nor  <fid  the 
Court  throw  out  any  doubt  as  to  the  power 
of  the  quarter  sessions  over  the  costs  of  the 
appeal. 

Blaoebubn,  J.  I  think  it  is  quite  plain 
that  this  rule  must  be  discharged.  The 
moment  that  the  order  of  reference  by  the 
quarter  sessions  is  understood  the  case  is 
perfectly  clear.  Before  Baines*s  Act  the 
court  of  quarter  sessions  had  no  power  to 
refer  a  case  at  all ;  but,  as  Mr.  Huddleston 
truly  said,  the  court  of  quarter  sessions 
might,  by  agreement  of  the  parties,  direct 
that  some  particular  fact  or  point  of  law 
should  1)0  ascertained  by  an  individaal 
agreed  on,  which  individual  reporting  to 
them,  they  would  take  his  report  by  consent 
of  the  parties  as  conclusive  evidence  on  the 
particular  point.  In  that  case  the  sessions 
might  go  on  and  give  their  judgment,  after 
receiving  that  piece  of  evidence,  either  of  fact 
or  law,  from  the  arbitrator ;  but  they  had  no 
power  to  refer  an  appeal,  and,  consequently, 
the  arbitrator  did  not  act  under  the  control 
of  the  Court,  and  therefore  wliat  he  did  could 
not  bo  brought  before  this  Court  to  be 
reviewed  by  us.  In  fact  the  whole  matter 
must  be  done  privately  by  the  court  of 
quarter  sessions,  without  any  reference  to 
the  Court  of  Queen's  Bench. 

Bainos's  Act,  to  meet  this  want,  enacts,  by 


8. 13,  that  the  court  of  quarter  sesooDS  a 
make  an  order  referring  an  appeal  ioi 
arbitrator,  by  consent,  however,  "and  fl 
award  of  the  arbitrator  may,  on  motion  \ 
either  party  at  the  sessions  neit,  or  iMitli 
one,  after  such  award  shall  have  been  fiori) 
made  and  published,  or  after  the  dednoti 
the  Court  of  Queen's  Bench  on  anynotti 
for  setting  aside  the  same,  be  entered  uii 
judgment  of  the  quarter  sefisiou  in  fti 
appeal,  and  shall  be  as  binding  and  elleeiri 
to  all  intents,  as  if  given  by  the  ooirt! 
Nothing  can  be  dearer  than  tiie  meuiiMd 
that,  without  reference  to  cases.  Bat  if  Si 
necessary  to  refer  to  cases,  the  case  of  i^eiLt; 
West  Hiding  (6  B.  &  S.  531 ;  31 L  J.  (MGJ 
142)  and  the  decision  in  this  very  cm  i 
West  London  Ei  tension  By.  Co.  Y.  /«tt* 
(Law  Rep.  5  Q.  B.  361),  are  both  quite  d« 
to  shew  that  when  there  is  a  refeienoe  midi 
s.  13,  and  it  has  been  brought  before  flj 
Court  of  Queen's  Bench  and  been  leviewj 
after  it  has  been  confirmed  or  altered,  i 
whole  or  in  part,  by  direction  of  the  Cooiti 
Queen's  Bench,  the  quarter  sessionB  btt 
nothing  more  to  do  with  it  but  to  enter  ftj 
their  judemeni  It  is  a  judgment  d  « 
Court,  and  they  cannot  alter  or  Tuy  iti&ti 
slightest  degree. 

Taking  that  as  the  law,  we  find  in  thisa 
that  there  being  an  appeal  before  the  qntf 
sessions  they  made  this  order.  First,  tl 
adjourned  the  appeal  to  a  future  day.  T 
was  probably  unnecessary,  because  probi 
at  any  future  quarter  sessions  the  oo 
would  be  obliged  to  enter  itasajndgn 
without  any  adjournment;  but  certainl 
would  do  no  harm  to  enter  these  a^ 
ments,  and  it  would  make  the  record  \ 
more  regular  to  have  the  continuances  i 
it  Then  they  proceeded  further,  and  fi 
"  It  is  further  ordered,  by  and  with  the 
sent  of  counsel  on  both  sides,  that  the  m 
in  dispute  between  the  appellants  and 
spondents  shall  bo  referred  to  John  G 
Esq.,  Q.C.,  to  inquire  into  and  arbil 
thereon,  the  several  parties  agreeing 
consenting  to  abide  the  report  of  sna 
arbitration."  That  one  word  "  report "  I 
used,  inst<?ad  of  the  words  being  "  the  fiC 
parties  agreeing  and  consenting  to  f 
such  arbitration,"  is  the  sole  thing  i 
justifies,  on  the  face  of  the  matter,  the 
tention  which  Mr.  Huddleston  endeavo 
to  force  upon  us,  that  this  was  not  a  reftai 
to  Mr.  Gray  as  an  arbitrator.  It  seen 
me  that  that  is  not  by  any  means  snffic 
It  is  clear  that  the  court  of  quarter  sea 
intended  to  refer  it  to  Mr.  Gray  as  an  \ 
trator,  and  having  done  so  the  sessions  pf 
with  the  case,  and  no  subsequent  sea 
can  alter  or  aniend  what  was  then  d 
They  have  no  jurisdiction,  and  they  dec 
quite  rightly  in  refusing  to  enter  into 
question. 

MkliiOB,  J.    I  am  of  the  some  opinioo. 
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at,  not  only  Mr.  Gray,  but  the 
th  sides  considered  this  an 
inoe  by  the  quarter  sessions ; 
ily  when  it  was  found  that 
no  power  to  give  costs  under 
the  respondents  changed  their 
>w  come  to  this  court  in  order 
sessions  to  hear  them  and  give 
f  any  authority  were  wanted 
Ain  words  of  the  statute,  I 
I  which  Mr.  Castle  quoted  and 
IS  is  a  yery  decided  authority 
gumentw  I  mean  Beg.  v.  West 
5.531,(i3o;  34L.  J.(M.C.)142), 
gh  the  same  question  did  not 
still,  in  giving  judgment,  the 
stice  says :  "  Here  the  original 
power  to  any  subsequent  court 
I  under  s.  13  it  can  do  no  more 
eoord  the  award  or  umpirage, 
the  true  construction  of  this 
art  of  quarter  sessions  which 
inal  order  is  functus  officio  as 
,  and  no  subsequent  court  has 
eal  with  them."  My  Brother 
)  says  very  decidedly:  "The 
gives  power  to  the  quarter 
ler  thai  the  subject-matter  of 
Y  be  referred  to  arbitration  in 
ad  on  such  terms  as  they  shall 
Then  it  says,  that  after  the 
le  and  finally  published,  the 
moved  to  enter  it  as  the  judg- 
>art  in  the  appeal.  The  true 
ruction  of  this  is,  that  when 
consent  of  the  parties,  orders 
referred,  those  terms  are  then 
settled  once  for  all,  including 
ry  whom  the  costs  are  to  he 
lat  any  subsequent  court  does 
nisteriaL  Here  the  original 
i  as  to  costs,  which  I  thinks 
<ih  party  shall  bear  his  own." 
gments  seem  to  me  excessively 
there  is,  therefore,  no  doubt 
QQust  be  discharged. 

cannot  doubt  for  a  moment 
e  intention  of  all  parties  that 
a  reference  under  Baines*s  Act. 
vere  not  so,  this  Court  could 
power  to  do  what  they  did  the 
I  case  was  before  the  Court, 
alionwas  made  under  Baines's 
de  so  much  of  the  award  as 
I.  It  was  then  conceded  on 
at  it  was  a  reference  under 
n  it  had  not  been,  the  Court 
ad  no  jurisdiction  to  interpose. 
(wever,  did  deal  with  the  case, 
K)  much  of  the  award  as  gave 
kw  Rep.  5  Q.  B.  861).     That 


being  so,  I  am  clearly  of  opinion  that  the 
quarter  sesftions  would  have  had  no  power  to 
alter  or  add  to  the  award  in  any  respect. 
As  soon  as  they  made  the  order  under  that 
Act  their  judicial  functions  were  at  an  end, 
and,  supposing  a  valid  award  should  be 
made  thereafter,  all  they  had  to  do  was  to 
enter  it  as  a  judgment  of  the  Court.  The 
case  cited  by  Mr.  Castle,  Jieg.  v.  Went  Biding 
(6  B.  &  S.  531 ;  84  L.  J.  (M.C.)  142),  is  directly 
against  his  argument  so  far  as  regards  the 
only  point  before  the  Court  There  the 
court  of  quarter  sessions,  upon  a  rating  case, 
had  referred  to  this  Court  a  question  of  law 
as  to  the  principle  of  rating,  the  parties 
agreeing  that  as  soon  as  this  Court  should 
give  judgment,  the  question  of  fact  should  be 
referred  to  an  arbitrator.  This  Court  gave 
judgment  in  aid  of  the  quarter  sesi^ions. 
Quoad,  therefore,  the  matter  of  law,  the  judg- 
ment was  the  judgment  of  the  court  of  quarter 
sessions.  Then  the  arbitrator,  to  whom  the 
matter  of  fact  was  referred,  made  his  award  con- 
firming the  rate,  and  holding  that  the  assess- 
ment was  not  too  high.  Thereupon  the  court 
of  quarter  sessions  confirmed  the  rate,  and 
dismissed  the  appeal  in  toto  with  costs. 
Upon  taxation  of  coste,  the  clerk  of  the  peace 
refused  so  much  of  the  costs  as  related  to 
the  reference  and  award,  and  the  only  ques- 
tion brought  before  this  Court  was  wheth^T 
he  was  right  or  wrong  in  so  doing.  This 
Court  held  that  the  reference  being  a  refer- 
ence under  Baines's  Act,  although  only  upon 
a  imrt  of  the  matter,  namely,  the  matter  of 
fact,  the  court  of  quarter  sessions  had  no 
XX)wer  to  alter  that  award,  and  give  costs. 
That  was  the  only  point  decided,  and  that  is, 
therefore,  an  express  decision  against  the 
present  application.  Whether  the  right  to 
the  other  coste,  viz.,  of  the  appeal  itself,  could 
have  been  sustained  or  not  was  not  a  question 
before  the  Court.  No  complaint  was  made 
about  the  coste  of  the  appeal ;  although,  if  I 
had  to  express  an  opinion,  as  at  present 
advised,  it  strikes  me  that  the  court  of 
quarter  sessions  had  jurisdiction  over  the 
appeal,  because  they  did  not  refer  the  whole 
matter.  They  decided  themselves,  through 
the  medium  of  this  Court,  the  matter  of  law, 
and  referred  only  the  matter  of  fact.  I  should 
say  if  that  matter  had  been  before  this  Court 
the  judgment  would  have  been  that  the  ses- 
sions were  right  on  both  pointe,  and  that  quoad 
the  matter  which  they  decided  they  had 
power  to  deal  with  the  costs.  But  in  the 
present  case  the  entire  matter  of  the  appeal, 
t)oth  of  law  and  fact,  was  referred. 

Btde  discharged. 

Attorney  for  apx)ellants :  W,  TTeggerty. 
Attorney  for  respondente :  J.  Alley  Jones. 
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Merchant  Shipping  Acts,  1854  and  1862  (17  A  18 
Vict,  c  lot,  88.  2,  241.  242,  432,  433 ;  25426 
Vict.  c.  63,  8d.  23,  33;— Lobs  of  Life  by  Colli- 
Bion  of  two  Ships— "  Ship "  within  Acts- 
Person  *'in  charge" — Jurisdiction  of  Jastioes 
to  suspend  Certificate. 

An  English  steamer  ran  down  a  fishing  coble 
off  the  coast ;  no  injury  ensued  to  the  steamer 
or  to  any  one  on  hoard  of  her,  but  the  coble 
sank,  and  three  of  her  crew  were  drowned. 
The  master  of  the  steamer  ukis  beiow,  and  the 
mate  vms  in  charge  of  the  deck.    The  master  came 
vp  soon  after  the  collision,  but  neither  the  mate 
nor  the  master  took  any  steps  to  save  the  men. 
An  inquest  was  held  on  one  of  the  bodies,  and 
the  Board  of  Trade  instructed  an  attorney  to 
attend  and  report  upo^n  it.     He  reported  the  re- 
sult of  the  inquest,  and  sent  the  notes  he  had 
taken  of  the  evidence  given  before  the  coroner. 
Ihe  Board  of  Trade  directed  that  an  investiga- 
tion should  be  instituted,  and^  on  the  requisition 
of  tJie  solicitor  to  the  Board,  two  justices,  as- 
sisted by  two  nautical  assessors,  held  an  inquiry. 
Before  the  inquiry  notice  ukis  served  on  the 
mattter  and  mate  of  the  steamer,  that  in  pur- 
suance of  the  Merchant  Shipping  Acts,  1854 
and  1862,  the  Board  of  Trade  had  directed  an 
official  i7iquiry  into  the  collision  (describing  it), 
whertby  loss  of  life  ensued,  and  that  the  written 
pajter  annexed  ufos  the  statemt-nt  on  which  the 
Board  had  ordertd  the  inquiry.     The  ^^state- 
ment "  was  a  copy  of  th^^  notes  of  some  of  the 
dei>ositions  taken  at  the  inquest.     The  jttstices 
proaeded  with  the  inquiry,  after  protest  by  the 
master  and  mat',  and  stattd in  open  court,  that 
the  Court  found  that  neither  the  mate,  before  the 
master  came  up,  nor  tJie  master  afterwards,  ren- 
dered such  assistance  to  the  crevj  of  the  coble  as 
was  practicable  v^itliout  danger  to  their  ovm  ship 
or  crew;  and  ordered  their  resjtective  certificates 
to  be  susj^ended  for  three  months.     On  a  motion 
for  a  certiorari  to  bring  up  this  order,  the  above 
facts  were  disclosed  on  affidavits;  and  it  was 
further  shewn  that  the  "  coble  "  was  a  vessel  em- 
ployed in  the  htrring  fishery ;  it  was  twenty- 
four  feet  long,  seven  feet  beam,  ten  tons  burthen, 
drawing  altout  eiglUeen   inches;  it  had  about 
tight  feet  ^f  deck  foruxird ;  with  a  main  and 
mizen  mast  and  a  bowsprit  to  ship  and  unship, 
and  a  Jib,  mainsail,  and  mizensail.     The  masts 
were  easily  reinoveable,  and  the  vessel  vmis  fitted 
u*ith  four  oars,  to  be  used  when  occasion  re- 
quire d,  viz,,  in  harbour  or  in  shoal  water,  when 
the  rudder,  which  projected  several  feet  below  the 
keel,  had  to  be  removed.    Such  vessels  often  went 
twenty  miles  out  to  sea,  and  were  too  heavy, 
when  filled  with  wet  nets  and  fish,  to  be  moved 
by  oars : — 

Held,  that  the  coble  xoas  a  "  ship^^  within  the 
Merchant  Shipping  Acts,  1854  and  1862  (17  & 
18  Vict  c.  104,  and  25  <fc  26  Vict,  c.  63) ;  that 
the  proceedings  were  valid,  and  that  the  justices 


had  power  to  suspend  the  eert^fieaisi 
ss.  241,  242,  432,  and  433  qf  the  Ad  i 
and  ss.  23  and  SSoftheActrf  1862  ; 
copy  of  the  depositions  was  a  suffieim 
ment  or  report  within  par.  6  <2^  t.  23 ;  fl 
the  mate  before,and  the  master  after  he 
deck,  were  *'  in  charge  "  within  the  met 
8.  33,  which,  in  ease  of  collision  betw 
ships,  makes  it  the  duty  of  the  person  it 
of  each  ship  to  render  tMck  assistance  as 
ticabU,  without  danger  to  his  own  s/ 
creiv,  to  the  crew  of  the  other  ship,  ant 
failure  to  do  so  a  ground  for  cancelling 
pending  his  certificate. 

Motion  for  a  certiorari  to  bring  n] 
der  of  two  justices  of  the  borough  of  I 
land,  made  on  the  22nd  of  Deoembe 
suspending  the  certificates,  as  maste 
ner,  of  Jolm  Ferguson  and  Lewis  Hutc 
for  three  months. 

It  appeared,  from  the  afSdavits  filed 
port  and  against  the  motion,  that  on  1 
of  September,  1870,  Ferguson  was  the 
and  Hutchinson  the  mate  (with  a  mast 
tificate)  of  the  British  screw  steamer . 
then  proceeding  from  Sunderland  t 
bourg.  When  about  three  miles  an< 
off  Saltbum,  about  2.30  A.1L,  the  Tham 
into  collision  with  a  fishing  coble  cal 
Rachel.  No  damage  was  done  to  the 
or  to  any  one  on  board,  but  the  Rack^ 
and  the  crew  of  three  men  were  dro 
boy  only  being  picked  up  by  a  br 
passed  soon  afterwards.  The  masi 
below  asleep  in  the  cabin,  and  the  n 
in  charge  of  the  deck ;  the  master  w 
roused  and  on  deck,  but  no  efforts  we 
by  either  to  save  the  crew  of  the  cot 
the  15th  of  November  a  coroner's  inqi 
held  on  the  body  of  the  master  of  the  cc 
a  verdict  of  manslaughter  retomed 
Hutchinson,  the  mate  of  the  Thamt 
Wilcox,  an  attorney,  of  Sunderland, 
structed,  on  behalf  of  the  Board  of  T 
watch  the  proceedings  at  the  inquest 
port  the  result  He  reported  the  n 
once  to  the  Board  of  Trade,  throfug^ 
ceiver  of  wrecks  at  Sunderland,  for 
with  his  report  of  the  result  the  note 
he  had  taken  of  the  evidence  before 
roner. 

On  the  8th  of  December,  at  the  Wii 
sizes,  a  bill  for  manslaughter  against  B 
son  was  thrown  out  by  the  grand  ji 
no  evidence  being  offiBred  on  Sie  ooroi 
quisition,  a  verdict  of  **  not  guilty " 
turned.  The  Board  of  Tnule,  ihs 
directed  that  an  inquiry  should  be  ins 
and  on  the  application  of  Mr.  James  ( 
the  assistant  solicitor  to  the  Board  of 
two  justices  of  Sunderland  fixed  tiiat 
quiry  should  take  place  on  ibe  SKHh 
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Before  the  inquiry  the  following 
8  [served  on  Hntohinson : — 
»in8,  Sandcrland.— I  hen^by  give  you 
it,  in  pursuance  of  the  provisions  of 
;hant  Shipping  Act,  1n54,  and  tlic 

Shipping  Act  Amendment  Act, 
Board  of  Tmdu  have  directed  an 
iqoiry  to  T«  held  into  the  circum- 
'a  collision  between  the  b.8.  Thamm, 
rt  of  Sunderland,  and  a  fiKhing  coble, 
!/,  of  Staithca,  on  the  morning  of  the 
3ptomber  last,  off  Saltbum,  whereby 
svEon,  the  owner  of  the  said  coble, 
fe;  and  take  notice,  that  the  written 
rcto  annexed  is  tlio  document  or 
i  upon  which  the  said  Board  have 
kscd  to  onler  Kaid  inquiry. — Jnmos 
iRsistant  Solicitor  for  Merchant  Ship- 
cmlier  19,  lb70." 

itement  annexed  was  a  copy  of  the 
Yidence  taken  by  Wilcox,  confdsting 
."positions  of  Ferguson,  the  master, 
chinson,  the  mate,  nnd  of  Henry 
>  engineer  of  the  Thames,  A  similar 
d  statement  were  served  on  Fi*rpu- 
e  depositions  of  other  witnesses  had 
I  taken  before  the  coroner,  but  no 
;nroent8  were  served  on  Ferguson 
ihinson. 

20th  of  December  the  inquiry  took 
ore  two  justices  of  Sunderland,  a»- 
two  nautical  assessors  of  the  T)ort 
irland  appointed  by  the  Boara  of 
nd  a^er  protest  on  behalf  of  Fei^i- 
Hntchinson,  the  inquiry  proceedwl, 
objection  on  thi-ir  behalf  Wing  that 
was  not  a  "ship"  within  the  mean- 
)  statutes,  and  tliat  there  was  (as  the 
a  local  marine  l)oard  at  Sunderland 
d  not  refused  to  act,  and  that,  cou- 
',  the  justices  had  no  jurisdiction. 
:x>ble  "  was  a  vessel  employed  in  the 
fishery ;  it  was  al)out  twenty-four 
«gth,  and  seven  feet  beam,  of  ten 
ien,  drawing  about  eighteen  inches, 
)0ut  eight  feet  of  deck  forward.  It 
in  and  mizen  most,  and  a  bowsprit 
ind  unship,  with  jib,  mainsail,  and 
.  The  masts  were  easily  remove- 
L  the  vessel  was  also  fitted  with  four 
i  used  as  occasion  required,  viz.,  in 
:he  vessel  in  harbour  or  in  shoal 
en  the  rudder,  which  projected  five 
;  below  the  keel,  had  to  be  unshipped. 
Rels  frequently  go  out  to  sea  more 
ity  miles  from  their  port,  and  when 
ith  wet  nets  and  fish  are  much  too 
be  moved  by  oars, 
itioes,  after  taking  time  to  consider, 
ad  of  Deceml)er  delivered  their  judg- 
rpen  court  as  follows : — "  The  Court 
aon  that,  although  the  master  could 
the  mate  might  not,  have  seen  the 
both  master  and  mate  had  almost 
•B  evidence  that  a  collision  had  taken 
d  that  men  were  in  the  water.  It 
I  an  the  evidence  that  neither  the 


mate,  before  the  master  came  on  dock,  nor 
the  ma.st4.'r  afterwards  did  render  such  as- 
sistance as  WHS  necessary  and  practicable  to 
save  the  lives  of  the  men  from  the  danger 
cjuiscil  by  the  collision,  which  could  have 
l)L'Cu  done  without  any  dungor  to  their  own 
ship  and  crew.  The  Court,  therefore,  orders 
their  rcsjjective  certificates  to  l>e,  and  they 
are  hereby,  suspended  for  the  perijxl  of  three 
calendar  mouths  from  this  2*Jud  of  Ducem- 
l»er.  IhTO." 

It  was  with  a  view  to  quash  this  onlor  that 
the  present  motion  for  a  certiorari  was  made. 

The  following  s(;ctions  of  the  Merchant 
Shipping  Acts  of  1854  and  18C2  are  the  sec- 
tions under  which  the  proceedings  were 
taken: — 

17  &  18  Vict.  c.  104,  8. 2 :  "Ship"  aliall  indnde 
every  description  of  vesst'l,  used  in  navigation  not 
prnpt'lled  by  oafs. 

pBrt  iii.  B.  241 :  If  the  Doard  of  Trade  or  any 
local  inanuc  board  has  nnsfMi  to  l)olievc  that  any 
nuiBttT  or  miittf  iH,  from  incoiiipotonoy  or  uiiAoim- 
(hict.  unfit  to  (liH<«liargc  liiH  duties,  the  Kijard  of 
Tnide  mayeither  inAtitutcnn  iiiy(>fltigtition,orniiiy 
direct  the  lonil  murine  board  at  or  nearest  to  the 
place  at  which  it  may  be  convenient  for  the  ptir- 
ties  and  witnewc^  to  att«'nd  to  institute  the  mmc, 
nnd  thereupon  uuch  peraonrt  as  the  Hoanl  of  Trarlo 
may  iippoint  for  the  purprse,  or,  as  tho  case  may 
bo,  the  local  mnrino  l>oard  Fhnll,  with  the  afisist- 
anco  of  a  local  stipendiary  nio<^i.Mtrato  (if  any  !,an4i 
if  there  is  no  mich  mngistmte  of  a  competent  1«  gal 
AssiBtant  to  be  appointed  by  tlie  Bonnl  of  Trade, 
conduct  the  inveatiji^tioii,  and  may  summon  the 
master  or  mute  to  apixmr,  and  shall  give  him  full 
oppf»rtuniiy  of  making  a  defence,  either  in  penon 
or  otherwise,  and  shall,  for  the  purpose  of  such  in- 
vo-tigation,  have  all  the  powers  given  by  the  tirbt 
part  of  this  Act  to  ins)»ector8  appointed  by  the 
boanl  of  Trade,  and  may  make  such  order  with 
resfiect  to  the  costs  of  such  investigation  as  they 
may  deem  just ;  and  hIibII,  on  the  conclusicm  ii 
the  investigation,  make  a  report  upon  the  case  to 
the  Board  of  Trade ;  and  in  cases  wherif  there  is 
uo  local  marine  board  before  which  the  parties 
and  witn&fses  can  conveniently  attend,  or  where 
such  load  marine  board  is  nnwilling  to  institute 
the  investigation,  the  Board  of  Trade  may  direct 
the  same  to  be  instituted  before  two  justices  or  a 
stipendiary  magistrate ;  and  thereupon  such  in- 
vestigation shall  bo  conducted,  and  the  results 
thereof  reported  in  tho  same  manner  and  with  the 
same  powers  in  and  with  which  formal  investiga- 
tions into  wrecks  and  casualties  are  direcii'd  to  be 
cfmducted  and  the  results  thereof  reported,  under 
tho  provisions  contained  in  the  ei^htii  part  of  this 
Act,  save  only  that,  if  tlte  Board  of  Trade  so  di- 
rects, the  person  bringing  the  charge  of  incom- 
I)etcncy  or  misconduct  to  the  notice  of  the  lioard 
of  Trade  shall  be  deemed  to  be  the  party  having 
the  conduct  of  the  case. 

8.  242:  The  Board  of  Trade  may  saspend  or 
cancel  the  certificate  (whether  of  comi)etency  or 
service)  of  any  master  or  mate  in  the  following 
cnFee  (that  is  to  my),  (1.,  If.  upon  any  investiga- 
tion made  in  pursuance  of  the  lost  preceding  sec- 
tion, he  is  reported  to  be  incompetent,  or  to  have 
been  guilty  of  any  gross  act  of  misoondoct,  drunken- 
ness, or  tyranny.  (2.)  If,  u^  any  investigmtion 
conductea  under  the  provisiosui  ooutoioed  in  the 
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eighth  part  of  thu  Act,  or  upon  any  investigation 
made  by  a  naval  court  constiiuted  as  hereinafter 
nieiitioned,  it  is  reporte<l  that  the  loss  or  abandon- 
ment of  or  serious  damage  to  any  ship  or  lobs  of 
life  has  beeu  caused  by  his  wrongful  act  or  de- 
fault .... 

I'art  viii.  s.  432  :  In  any  of  the  cases  following, 
tliat  is  to  8«iy,  wlicnever  any  sliip  is  lost,  aban- 
doned, or  materially  damu^tMl^on  or  near  tlie  coasts 
of  the  United  Kingdom ;  'Whenever  any  ship  causes 
loss  or  material  damage  to  any  other  ship  on  or 
near  snch  coasts  ;  Whenever  by  reason  of  any 
ca:inalty  happening  to  or  on  board  of  any  ship  on 
or  near  such  coasts  loss  of  life  ensues ;  Whenever 
any  such  loss,  abandonment,  damage,  or  casualty 
happens  elsewhere,  and  any  competent  witnesses 
thereof  arrive  or  are  found  at  any  place  in  the 
United  Kingdom ;  It  shall  be  lawful  for  the  in- 
specting olBoer  of  the  coastguard  or  the  principal 
officer  of  Customs  re^idhig  at  or  near  the  place 
where  such  loss,  abandonment,  damage,  or  ca^tualty 
occurred,  if  the  same  occurred  on  or  near  the  cnaats 
of  the  United  Kingdom,  but  if  elsewhere,  at  or 
near  the  place  where  such  witnesses  as  aforesaid 
arrive,  or  are  found  or  can  be  conveniently  ex- 
amined, or  for  any  other  person  appointed  for  the 
purpose  by  the  Board  of  Trade,  to  make  inquiry 
respecting  such  loss,  abandonment^  damage  or  ca- 
sualty ;  and  he  shall  for  that  purpose  have  all  the 
powers  given  by  the  first  part  of  this  Act  to  in- 
spectors uppoiuted  by  the  said  board. 

8. 433 :  If  it  appears  to  such  officer  or  person 
as  aforesiiid,  either  upon  or  without  any  such  pre- 
liminary inquiry  as  aforesaid,  that  a  formal  inves- 
tigation is  requinito  or  expedient,  or  if  the  Board 
of  Trade  so  directs,  he  shall  apply  to  any  two  jus- 
tices or  to  a  stipendiary  magistrate  to  hear  the 
case :  and  such  justices  or  magistrate  shall  there- 
upon proceed  to  hear  and  try  the  same,  and  shall 
for  that  purpose,  i-o  far  as  relates  to  the  summon- 
ing of  parties,  compelling  tne  attendance  of  wit- 
nesses, and  the  regulation  of  the  proceedings,  have 
the  same  powers  as  if  the  same  were  a  proceeding 
relating  to  an  offence  or  cause  of  complaint  upon 
which  they  or  he  have  power  to  make  a  summary 
conviction  or  order,  or  as  near  thereto  as  ciroum- 
Btences  permit ;  and  it  shall  be  the  duty  of  such 
officer  or  person  as  aforesaid  to  superintend  the 
management  of  the  case,  and  to  render  such  as- 
sistance to  the  said  justices  or  magistrHte  as  is  in 
his  power;  and,  upon  the  conclusion  of  the  case, 
the  said  justices  or  magistrate  shall  send  a  report 
to  the  Board  of  Trade  containing  a  full  statement 
of  the  case  and  of  tlieir  or  hia  opinion  thereon,  ac- 
companied by  such  report  of  or  extracto  from  the 
evidence,  and  such  observations  (if  any)  as  they  or 
he  may  think  fit 

25  &  26  Vict.  o.  63,  s.  23  :  The  following  rules 
shall  be  observed  with  respect  to  the  oancellution 
and  suspension  of  certificates^  that  is  to  say : — ;1.) 
The  power  of  cancelling  or  suspending  the  cer- 
tificate of  a  master  or  mate  by  tiie  242ud  section 
of  the  principal  Act  (17  &  18  Vict  c.  104)  con- 
ferred on  the  Board  of  Trade  shall  (except  in  the 
case  provided  for  by  the  fourth  paragraph  of  tlie 
said  section)  vest  in  and  be  exercised  by  the  local 
marine  board,  magistrates,  naval  court,  admiralty 
court,  or  other  court  or  tribunal  by  which  the  case 
is  investigated  or  tried,  and  shall  not  in  future 
vest  in  or  be  exercised  by  the  Board  of  Trade:  . . . 
(3.)  Every  such  board,  court,  or  tribunal,  shall,  at 
the  conclusion  of  the  case,  or  as  soon  afterwards  as 
poflidble,  state  in  open  court  the  decision  to  which 


they  may  have  come  with  xespeet  to  am 
suspending  certificates,  and  ahall  io  all  i 
a  full  report  upon  the  case  with  the  e' 
the  Board  of  Trade,  and  shall  also,  if  i 
mine  to  cancel  or  suspend  any  oertificit 
such  certificate  to  the  Board  of  Trade 
report.  (4.)  It  shall  be  lawful  for  the 
Trade,  if  they  think  the  justice  of  tb 
quires  it,  to  re-issue  and  return  wAj 
which  has  been  cancelled  or  suspended, 
the  time  for  which  it  is  suspended,  or  gi 
certificate  of  the  same  or  any  tower  gnd 
of  any  certificate  which  has  been  cancel 
pended.  •  •  .  (6.)  No  certificate  shal 
celled  or  suspended  under  this  spctioi) 
copy  of  the  report  or  a  statement  of  tlie 
which  the  investigation  is  ordered  has 
nished  to  the  owner  of  the  certificate 
commencement  of  the  investigatian,  n 
case  of  investigations  conducted  by  jni 
stipendiarv  magistrate  unless  one  asses: 
expresses  his  concurrence  in  the  refiort. 
S.  33 :  In  every  case  of  collision  bei 
ships  it  shall  be  the  duty  of  the  person 
of  each  sliip,  if  and  so  far  as  he  can  do 
danger  to  his  own  ship  and  crew,  to  rec 
other  ship,  her  master,  crew,  and  pasi 
any),  such  assistance  as  may  be  practica 
may  be  necessary  in  order  to  save  then 
danger  caused  by  the  collision.  In  ca 
so  to  do,  and  no  reasonable  excuse  for  si 
is  shewn,  the  collision  shall,  in  tlie  abeen 
to  the  oontmry,  be  deemed  to  have  be 
by  his  wrongful  act,  neglect,  or  default ; 
failure  shall  also,  if  proved  upon  an  in' 
h^d  under  the  third  or  eighth  part  of 
cipal  Act,  be  deemed  an  act  of  miscoi 
default  for  which  his  certificate  <if  an 
cancelled  or  suspended. 

Oains/ord  Brwe,  in  support  of  tb 

The  chief  part  of  the  argument 
in  the  judgment  of  Blackbnm,  J. 
point  as  to  whether  the  "coble  "  wai 
within  the  Acts,  he  referred  to  i 
Kendall  (Law  Eep.  5  C.  P.  428) ; 
Vina  (Lush.  493) ;  The  Bilbao  (Li 
and  in  addition  to  the  sections  mei 
the  judgment,  he  referred  to  the 
sections : — By  s.  25  of  the  Act  of 
schedule,  table  C,  articles  3  to  7, 
to  be  carried  by  "ships '^  are  proscr 
in  article  9,  those  to  be  carried  by 
ing  boats,  and  other  open  boats, 
tinguisbing  between  ships  and  op 
boate.    By  a  109  of  the  Act  of  I 
enacted  that  so  much  of  part  iii.  as 
lists  of  crews  shall  apply  to  all  fishii 
but,  except  that  enactment,  fishii 
are  not  brought  within  the  scope  o 
and,  therefore,  any  casualty  hap] 
such  vessels  could  not  be  investiga 
part  yiii.,  s.  432. 

[Blackburn,  J.,  expressed  a  stroi 
that  a  casualty  might  be  said  to  lia 
ship  if  it  ran  down  a  boat,  althouj 
jury  was  caused  to  the  ship  itself  o 
on  board.] 

By  s.  13  of  the  Act  of  1862,  Teas 
going  ships  ezclusiTely  employed  i 
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10  coasts  of  the  United  Kingdom  shall 
bject  to  the  whole  of  part  iii.  of  the  Act 
»54  (except  certain  sections),  tliorefore 
xt  of  IH^A  did  not,  prior  to  the  Act  of 
,  extend  to  ▼essels  even  of  that  larger 
,  and,  therefore,  ooold  not  extend  to 
er  Tessela  like  the  Itachel.  Sections 
L38  in  part  TJii.  relate  to  '*  ships"  only, 
&  441-447,  as  to  recovery  of  wreck,  ro- 
b>  "  ship  or  boat  f  but  s.  448  is  again 
led  to  "  ships,"  and  in  no  section  till 
I,  and  other  sections  which  rolato  to  sal- 
are  there  the  words  "ship  or  boat:" 
ii  shews  that  "  ship  "  do(*s  not  include 
t"  Lastly,  if  the  Jiachel  is  a  "  ship," 
she  was  not  a  "  registered  sea-going 
'  within  s.  13  of  the  Act  of  IbG'l 
addition  to  the  points  more  particu- 
noticed  in  the  judgment,  he  contended : 
lat  as  there  was  a  marine  board  at  Sun- 
nd,  the  application  ought  to  have  been 
I  to  the  board  under  s.  241  of  the  Mer- 
i  Shipping  Act,  1854  (17  &  18  Vict 
I),  and  that  the  investigation  could  not 
place  before  justices  unless  the  board 
«fu8ed  to  act,  which  was  not  the  case  in 
zesent  instance. 

I  to  thi9,  the  answer  given  by  Cave  con- 
M  Court  thought  conclusive,  that  under 
\  the  investigation  in  the  first  instance 
t  he  before  justices.] 

That  by  a  23  of  the  Merchant  Shipping 
Amendment  Act,  1862  (25  &  26  Vict. 
',  par.  6,  there  was  no  power  to  cancel  a 
Icate  unless  a  copy  of  the  report  or  a 
nent  of  the  case  upon  which  tlio  inves- 
on  is  ordered  has  been  furnished  to  the 
r  of  the  certificate  before  the  commence- 
of  the  investigation,  and  that  all  that 
amished  to  the  master  and  mate  was  a 
of  notes  of  part  of  the  evidence  given  at 
ironer's  inquest, 
n  Ck>UBT  intimated  that  this  was  suffl- 

rhat  upon  the  evidence  before  the  jus- 
lo  oflTenoe  was  shewn  to  have  been  com- 
i  under  s.  242  (of  17  &  18  Vict  a  104) 
hich  a  certificate  could  be  cancelled. 
oUision  was  not  shewn  to  have  been  by 
sfault  of  the  mate,  and  it  could  not  have 
ly  the  default  of  the  master,  as  he  was 
I  deck  at  the  time. 

«e  pointed  out  that  the  offence  charged 
bund  was  the  breach  of  duty  in  not 
^  life  after  the  collision,  under  s.  33  of 
26  Vict  c.  63.] 

rhat  under  a  83,  the  duty  of  saving  life 
npoflcd  on  the  person  in  cliargo  of  each 
and,  therefore,  the  mastor  being  below  at 
me  of  the  collision  could  not  be  liable 
*  that  section. 

lACKBUBir,  J.,  thought  the  view  the  jus- 
bad  token  was  correct,  that  " in  charge" 
k  not  merely  at  the  time  of  the  collision, 
it  any  time  when  life  could  have  been 

L] 

n  shewed  cause  in  the  first  instance,  on 


behalf  of  the  Board  of  Trade.  The  argu- 
ments oonwsto<l  c)ii(^fly  in  ixwntiiip  out  the 
different  sections  of  the  two  Acts,  and  show- 
ing that  tlio  moile  of  procct'diiig  was  in  con- 
forroitv  with  thom,  and  are  fully  noticed  in 
the  jucigment  of  Blackburn,  J. 

Blackbttbn.  J.  I  am  of  opinion  that  this 
rule  should  bo  discharged  on  the  ground  tliat 
the  justices  had  jurisdiction  in  what  they 
have  done,  and  all  that  was  done  was  p(fr- 
fectly  right.  The  case  is  involved  in  a  com- 
plicated number  of  sections,  but,  now  that 
wo  understand  them,  the  matter  seems  pretty 
clear.  The  original  Act  of  1854  (17  &  18 
Vict.  c.  104)  provided  by  tho  third  imrt  for  a 
variety  of  things ;  amongst  these,  thoro  is 
s.  211,  which  enacted,  that  when  there  was 
any  reason  for  believing  in  tho  unfitness  of  a 
master  or  mate  from  alleged  incompeteney  or 
misconduct,  the  Boanl  of  Trade  might  insti- 
tute or  direct  an  investigation.  By  s.  242, 
"  The  Board  of  Tnwle  may  suspend  or  cancel 
the  certificate,  whether  of  corai>etency  or  ser- 
vice, of  any  master  or  mate  in  tho  following 
cases :  1.  If,  upon  any  investigation  under 
the  last  preceding  section,  ho  is  reported  to 
have  been  guilty  of  any  gross  act  of  miscon- 
duct ;  2.  If,  upon  any  investigation  conducted 
under  tho  provisions  contained  in  the  eighth 
part  of  this  Act,  it  is  reported  that  the  loss 
or  abandonment  of  or  serious  damage  to  any 
ship  or  loss  of  life  has  been  caused  by  his 
wrongful  act  or  default."  It  apiwars,  there- 
foro,  that  under  this  section  tho  Board  of 
Trade  may  not  only  suspend  or  cancel  a  cer- 
tificate where  the  proceedings  are  under 
s.  241,  but  also  whcro  the  report  is  made  to 
them  by  proceedings  under  tho  eighth  part 
where  they  have  ordered  an  investigation. 
On  referring  to  the  eighth  part,  tho  first  sec- 
tion (a  432)  is :  "In  any  of  tho  cases  follow- 
ing :  that  is  to  say,  whenever  any  ship  is  lost 
or  materially  damaged  on  or  near  the  coasts 
of  the  United  Kingdom ;  whenever  any  ship 
causes  loss  or  material  damage  to  any  other 
ship;  whenever,  by  reason  of  any  casualty 
happem'ng  to,  or  on  l)oard  of,  any  ship  on  or 
near  such  coasts,  loss  of  life  ensues,"  the  in- 
specting officer,  or  person  appointcxl  by  the 
Board  of  Trado,  is  to  make  inquiry ;  and  by 
s.  433,  the  Board  of  Trade  may  order  an  in- 
vestigation by  two  justices.  T hen  s.  438  says : 
Such  justices  may,  if  they  think  fit,  require  a 
master  or  mato  "  whose  conduct  is  called  in 
question,  or  appears  likely  to  be  called  in 
question,  in  tho  course  of  such  investiga- 
tion,"— clearly  shewing  that  it  is  not  neces- 
sary that  tho  master  or  mato  should  bo  ac- 
tually charged ;  it  is  qmto  sufficient  that  the 
case  is  brought  before  the  justices,—"  to  de- 
liver such  certificate  to  them ;  and  they  may 
hold  the  certificate  until  the  conclusion  of 
the  investigation,  and  shall  then  either  re- 
turn the  same  to  such  master  or  mate,  or,  if 
their  report  is  such  as  to  enable  the  Board  of 
Trade  to  cancel  or  suspend  such  certificate 
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■andcr  the  powers  given  to  such  board  by  the 
third  part  of  this  Act,  shall  forward  the  same 
to  the  Board  of  Trade  to  lie  dealt  with  as  such 
board  shall  think  fit."  In  part  iii.  the  Board 
of  Tra<le  had  the  power  to  cancel  the  certificate 
in  certain  cases  under  s.  242.  In  part  viii. 
no  power  was  given  to  the  conductors  of  the 
investigation  to  cancel  a  certificate ;  but  they 
were  instructed  to  forward  the  certificate  to 
the  Board  of  Trade  to  cancel  it  under  the 
power  given  by  the  third  part  of  the  Act. 
Tlierefore,  as  the  Act  of  1854  stood  unaltered, 
it  is  clear  that  the  Court  investigating  had 
no  power  to  cancel ;  but  the  Board  of  Trade, 
UDoer  s.  212,  on  receiving  their  report,  had 
the  power  in  certain  cases  to  cancel.  But 
tlie  Act  of  18G2  (25  &  26  Vict.  c.  63),  s.  23, 
enacts,  that  "  the  following  rules  shall  be  ob- 
served with  respect  to  the  cancellation  and 
suspension  of  cc^rtificates ;  that  is  to  say,  the 
power  of  cancelling  or  suspending  the  certi- 
ficate of  a  master  or  mate  by  the  242nd  sec- 
tion of  iJie  Principal  Act  conferred  on  the 
Board  of  Trade  shall  (except  in  the  case  pro- 
vided for  by  the  fourth  paragraph  of  the  said 
section)  vest  in,  and  be  exercised  by,  the  local 
marine  board,  magistrates,  naval  court,  ad- 
miralty court,  or  other  court  or  tribunal,  by 
which  the  case  is  investigated  or  tried,  and 
shall  not  in  futiiro  vest  in  or  lie  exercised  by 
the  Board  of  Trade."  So  that  tlie  power 
given  to  the  Board  of  Trade,  enabling  them 
alone  to  cancel  under  tlie  third  or  eighth 
part  of  tlie  Act,  is  taken  away.  That  was  no 
oversight,  for  the  legislature,  remembering 
that  the  Board  of  Trade  should  have  the  op- 
portunity of  reconsidering  what  the  Court 
below  had  done,  gave  the  power  of  mitigating 
their  sentence  by  the  4th  subsection :  **  It 
shall  be  lawfid  for  the  Board  of  Trade  to  re- 
issue and  return  any  certificate  which  lias 
been  cancelled  or  suspended,  or  shorten  the 
time  for  which  it  is  suspended,  or  grant  a  new 
certificate  of  the  same  or  any  lower  grade." 
Thus  giving  the  Board  of  Trade  the  full  and 
complete  power  to  remit  the  sentence,  or  do 
as  they  please. 

Tliese  being  the  enactments,  we  liave  to 
apply  tliem  to  the  present  case.  It  appears 
that  this  steamship  came  in  contact  with  a 
"  coble,"  which  we  will  assume  is  a  ship 
within  the  meaning  of  the  Act.  These  two 
vessels,  to  use  a  nautical  term,  came  into  col- 
lision. There  was  a  loss  of  life  to  those  on 
l)oard  the  fishing-vessel,  and  there  was,  thei-e- 
fore,a  case  completely  within  the  eighth  part 
of  the  Act  (s.  432)— the  case  of  one  "  ship 
causing  loss  and  material  damage  to  another 
ship,"  and  also  a  case  of  loss  of  life  "by 
reason  of  a  casualty  happening  to,  or  on 
board,  any  ship ;"  for,  in  consequence  of  the 
collision,  there  was  a  casualty  to  both  ves- 
sels. It  was  a  casualty  to  both,  though  the 
crew  of  the  fishing-vessel  alone  sustained  loss 
of  lifa  There  was,  therefore,  a  collision,  and 
a  case  for  investigation  under  the  eighth  part 
of  Ihe  Act  of  Ib54,  and  therefore  properly 


sent  to  the  justices  under  b.  433.  Then  ib 
power  of  suspending  the  certificate  vodi 
have  been  in  the  Board  of  Trade,  had  it  Ml 
in  express  words  been  taken  away,  and  dK 
Glared  to  vest  in  the  magistrates.  It  m 
therefore  vested,  in  the  present  case,  in  flii 
two  justices,  and  the  only  question 
ing  is,  whether  that  power  was  oorrectlj 
cised  by  them.  This  question  arises  i 
s.  33  of  25  &  26  Vict  c.  63:  "  In  every  ciaatf 
collision  between  two  ships  it  shall  be  thedi^ 
of  the  person  in  charge  of  each  ship,  if  be  ei^ 
do  so  without  danger  to  his  own  ship  audcnff^ 
to  render  to  the  other  ship  such  assistaneev 
may  be  practicable  and  may  be  neeesBin^ 
order  to  save  them  from  any  danger  caoaed 
the  collision:  In  case  he  fails  so  to  do, and 
reasonable  cause  for  such  fiiilure  is 
the  collision  shall  be  deemed  to  be  caused 
his  wrongful  act,  neglect,  or  default; 
such  failure  shall  also^  if  proved  upon  ni 
vestigation  held  under  the  third  or  the  ei^ 
part  of  the  principal  Act,  be  deemed  to  be 
act  of  misconduct  or  defiaiilt,  for  wbicb 
certificate  (if  any)  may  be  cancelled  orn 
pendedu"  What  the  justices  here  iimd 
facts  are  that  this  sea-gdng  vessel  wis 
"ship";  there  was  a  collision  between  W 
ship  and  another  ship,  and  the  master  utl 
mate  of  that  other  ship  were  in  fault  foraolj 
rendering  assistance  to  the  crew  of  tbo  fi^ 
ing-vessel,  and  saving  their  lives.  Wbete^ 
they  were  right,  on  the  facts,  in  coming  t|^ 
that  conclusion  we  cannot  say.  If  they  took^ 
too  harsh  a  view  of  the  conduct  of  the  ei^ 
tain  and  mate,  the  Board  of  Trade  maj»; 
consider  the  matter. 

But  the  point  which  remains  is  this:  Itii 
said  on  behalf  of  the  master  and  mate  tut 
the  fishing  coble  cannot  be  a  "  ship."  Shell 
twenty-four  feet  long ;  she  is  not  exMi 
decked  over;  she  has  two  masts  and  a  mddtfi 
which  are  removeable,  and  she  may  be  pio* 
polled  by  four  oars.  She  goes  out  well  to  001; 
and  though  the  oars  are  used  to  get  her  est 
of  harbour,  they  are  merely  auxiliary  to  ill 
use  of  sails.  It  is  said  on  behalf  of  the  Boirf 
of  Trade  tliat  that  is  a  "  ship."  The  chirf 
argument  against  that  proposition  is  by  i^ 
ferring  to  the  intcrpretifttion  clause  (&  3  rf 
17  &  18  Vict.  c.  104),  which  says,  "'sh^' 
shall  iucludc  every  description  of  vessel  om 
in  navigation  not  propelled  by  oars."  Ad 
the  argument  against  the  propositicm  is  oai 
which  I  have  heard  very  frequently,  ^ 
where  an  Act  says  certain  words  shall  ii- 
elude  a  certain  thing,  that  the  words  must 
apply  exclusively  to  that  which  they  are  to 
include.  That  is  not  so;  the  definitions^ 
of  a  "  ship  "  is  in  order  that "  ship  "  in«y1iai« 
a  more  extensive  meaning.  Whether  a  d9 
is  propelled  by  oars  or  not,  it  is  still  a  ibif^ 
imless  the  words  "  not  propelled  ^y  ow 
exclude  all  vessels  which  are  ever  piopelM 
by  oars.  Most  small  vessels  rig  oat  eon*' 
thing  to  propel  them,  and  it  would  bendi' 
strous  to  say  that  they  aro  not  Bhijni   VM 
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ij  is  the  meaning  of  the  word  "  ship  "  in 
■•  Act  ?  It  is  this,  that  every  vessel  that 
itantially  goes  to  sea  is  a  "  ship."  I  do 
mean  to  say  that  a  little  boat  going  out 
I  mile  or  two  to  sea  would  be  a  ship ;  but 
ire  it  is  its  business  really  and  substan- 
!y  to  go  to  sea,  if  it  is  not  propelled  by 
I,  it  shall  be  considered  a  ship  for  the  pur- 
i  of  this  Act.    Whenever  the  vessel  doi*s 

0  mesL,  whether  it  be  decked  or  not  decked, 
rhether  it  goes  to  sea  for  tho  puqxiReH  of 
ing  or  anything  else,  it  would  Ix)  a  ship. 
kke  it  that  this  was  wliat  the  justices 
Bght.     The  £Eu;t8  stated  are,  tliat  this  ves- 

thoQgh  of  small  size  (of  only  ten  tons 
then,  and  only  twenty-four  feet  long),  yet 

1  ont  twenty  or  thirty  miles  to  sea— does 
there  almost  entirely  with  sails,  does  stay 
many  honrs,  as  the  affidavits  state,  and  1 
nk  it  is  probable  that  it  goes  out  for  days 
I  nights.  This  makes  it  impossible  to  say 
t  it  is  not  a  sea-going  vessel,  and  conse- 
sntly  a  "ship,"  coming  within  the  Act  with- 
;  the  aid  of  the  interpretation  clause.  I 
not  go  into  the  clauses  (1)  which  Mr.  Cave 
I  so  ably  pnt  before  us  ;  I  prefer  to  come 
the  conclusion  I  have  without  them.    Of 


1)  Caret  in  support  of  the  proposLKon  that  a 
liDg-veHsel  is  a  **fihip'*  witliin  the  Acts,  re- 
t«dto  •evend  section*  of  the  Act  of  18G2  ^25  & 
Viet  c.  G3),  which,  by  s.  1,  is  to  be  road  as  part 
Qm  Act  of  1854.  By  8.  25  (of  the  Act  of  1 8()2) 
»  Begulatinnfl  contained  in  Table  C.  of  tho  Sche- 
ie a«  to  lights  are  to  be  observed,  and  in  Table  C 
tirle  9,  are  directions  as  to  the  lights  to  be  car^ 
d  by  open  fishing-boats;  nod  then  by  s.  27  it  is 
ict«d,  that  all  masters  of  ihips  sliall  bo  bound 
tihe  notice  of  the  regulations ;  by  s.  28,  in  case 
damage  to  person  or  property  from  the  non- 
KTianctt  by  any  skip  of  any  of  tho  regulations, 
»  damage  shall  bo  deemed  to  havo  been  ncca- 
Bed  fay  the  defkalt  of  the  person  in  chuigo  of 
I  ship;  by  s.  29.  in  case  of  collision,  the  thip 
which  any  of  the  regulations  havo  been  in- 
aged  shall  be  deemed  in  fanlt;  and,  finally, 
n^  for  enfbmng  the  regulations,  throughout 
H  the  word  ** ship"  only. 


course  these  clauses  fortific<l  mc,  and  made 
lue  think  that  my  int.c>r])retntion  is  correct. 
Takiu};  this  lisliing-voK.sel  to  Ixi  a  ship,  there 
was  a  collision  lietwcen  two  sliiiw,  und  there 
was  a  dt'fanlt  of  tho  master  and  mate  of  one 
of  the  slii])S  iu  not  S4iviii^  tho  crew  of  the 
other.  If  wc  come  to  any  other  conclusion 
than  that  this  was  a  case  witliin  tho  Acts,  the 
monstrous  conse([uence  would  follow  that  tho 
master  of  the  ship  would  lie  froo  from  all  ru* 
sponsibility  for  not  taking  u]>  and  saving  the 
crew  of  a  fishing-smack,  wliich  the  legisla- 
ture could  scanrely  moan,  ami  which  by  the 
interpretation  ckusc  they  have  T)y  no  means 
said. 

There  were  othor  minor  points  unxcd  on 
the  motion  for  the  rule  on  whicli  wo  did  not 
call  upon  Mr.  Cave  to  make  any  olisorvatious, 
Nkmiuso  tliey  wore  disposed  of  in  the  course 
of  the  argument.  Wo  no(fd  only  now  say  that 
tho  rule  should  bo  discharged 

Mellob,  J.  I  am  of  the  same  opinion.  It 
is  necessary,  in  order  to  decide  tliis  case,  to 
go  through  a  multitude  of  references,  some 
of  them  very  special.  I  should  think  it  a 
work  of  sui>erorogation  to  go  thi-ough  those 
sections  after  my  Brother  IJlnckburn's  judg- 
ment, Ixicause  I  think  ho  has  very  distinctly 
shewn  their  moaning,  and  has  put  the  con- 
struction on  them  in  wliich  1  entirely  concur. 
I  will  only  add  that  I  consider  it  to  be  tho 
policy  of  the  Act  not  to  narrow,  but  rather 
to  enlarge,  the  definition  of  a  ship,  and  tho 
objects  of  the  Art  s(M3m  to  apply  to  a  vessel 
of  this  dosc^ription  quite  as  much  as  to  vessels 
of  a  la^er  size. 

Lush,  J.  I  nm  of  tho  same  opinion.  I 
have  nothing  to  add  to  what  has  been  said 
by  my  learned  Brothers. 

Huh  discharged. 

Attorney  for  applicants  :  John  Scott,  for 
Grahuia  it  (iraham^  bundvrland. 

Attorney  for  Board  of  Trade :  Solicitor  to 
Custotns  and  Board  of  Trade, 
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mgs  UtOiiation  Ada,  186S.  1867— Sanitary  Act, 
IMS  (29  &  80  Vict.  c.  90X  w.  5, 7, 49— Orders 
of  Beoretary  of  State— Order  to  a  Sewer  Au- 
tiiority  Itmitiug  a  Time  to  do  its  Duty — Order 
ippofaiting  a  Perwrn  to  do  the  Duty  of  the 
Bewtt  Authority. 

A  Mwtr  aultkorUy  having  made  default  in 
mvitfMf  ike  neeeMmvry  §ewera  for  the  district, 
'^Bsaritury  qfSlaief  under  9,49 1/ the  Sanitary 


Act,  1866  (29  rf-  30  Vict.  c.  90),  fwaofe  an  order, 
which  recited  that  the  sender  authority  hcui 
"  made  default  in  providing  a  piojn r  system  of 
inain  drainage,"  and  pnxcedcd,  **  /  do  order 
the  said  authority  to  do  its  duty,  and  begin  to 
set  about  the  works  for  the  pur}tose  within  one 
mof}th  from  the  date  of  this  order,  and  proceed 
therewith  until  completion^  After  the  months 
tlie  sewer  authority  having  done  nothing,  the 
secretary  of  state  made  a  second  order  appoint-' 
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ing  J.  B.  "  to  perform  the  said  duty  of  the 
sender  authority  in  respect  to  sewerage  as  he 
shall  he  directed  by  me  .•" — 

Held,  that  the  two  orders  were  justified  by 
the  enactments  of  s.  49. 

RuLi,  obtained  on  behalf  of  Walter  Charles 
Metcalfe,  calling  upon  two  justices  of  Essex 
to  shew  cause  why  a  writ  of  certiorari  should 
not  issue  to  bring  up,  for  the  purpose  of 
quashing  it,  an  order  made  by  them  on  the 
28th  of  October,  1870,  whereby  they  autho- 
rized one  Jabez  Church  to  enter  upon  certain 
lands  in  the  Epping  special  drainage  district, 
belonging  to  Metcalfe,  for  the  purpose  of  con- 
structing a  sower  through  and  under  them ; 
on  the  grounds  that  the  justices  had  no  juris- 
diction to  make  the  order;  that  the  orders  on 
which  it  was  made  are  void,  and  were  not 
properly  served ;  that  there  was  no  sewer 
authority  within  the  district ;  that  no  de- 
&ult  was  made  by  any  sewer  authority  of  the 
district ;  and  that  Jabez  Church  was  not  pro- 
perly appointed  to  perform  the  duty  of  sewer 
authority. 

After  the  passing  of  the  Sewage  Utilization 
Act,  1867  (30  &  31  Vict.  c.  113),  on  a  petition 
of  the  inhabitants,  the  Secretaiy  of  State  for 
the  Home  Department,  acting  under  s.  8  of 
that  Act,  on  the  13th  of  January,  1868,  made 
an  order  settling  the  boundaries  of  the 
Epping  special  drainage  district,  which  con- 
sisted of  the  town  of  Epping,  and  comprised 
parts  of  the  three  parishes  of  Epping,  They- 
aon  Gamon,  and  Theydon  Bois.  A  copy  of 
this  order  was  duly  published  in  the  manner 
provided  by  s.  7  of  the  Sanitary  Act,  1866 
(29  &  30  Vict.  c.  90.) 

^  There  were  a  minister,  churchwardens,  and 
'overseers  of  each  of  the  three  parishes,  and 
the  Rev.  Tay  Leaver  was  the  curate  of  the 
parish  of  Epping.  None  of  the  ministers,  nor 
church waraens.  nor  overseers,  resided  in  the 
district ;  |^ut  Mr.  Leaver  resided  in  the  dis- 
'trict. 

After  the  order  was  made,  a  meeting  of 
persons  residing  within  the  district  was  held, 
and  a  committee  of  their  body  was  appointed 
to  inquire  and  report  to  the  ratepayers  gene- 
rally as  to  the  best  mode  of  improving  the 
sanitary  condition  of  the  district.  But  after 
holding  several  meetings  the  committee, 
doubting  the  power  of  the  inhabitants  of  the 
district  to  convene  meetings  or  levy  a  rate, 
tendered  their  resignation  at  a  meeting  of 
the  prsons  residing  within  the  district,  held 
on  the  5th  of  November,  1868,  which  resigna- 
tion was  accepted,  and  no  other  committee 
has  since  been  appointed. 

On  the  14th  of  October,  1869,  the  Home 
Secretary  made  the  following  order  :  "  Ep- 
ping :  Whereas  complaint  has  been  made  to 
me,  as  one  of  Her  Majesty's  principal  secre- 
taries of  state,  that  the  sewer  authority  of 
the  special  drainage  district  of  Epping,  con- 
stituted in  pursuance  of  the  Sewage  Utiliza- 
tion Act^  18i)7^  has  made  default  in  providing 


its  district  with  a  proper  system  i 
sewerage ;  and  whereas  I  am  satisfii 
due  inquiry,  that  the  said  authority  1 
guilty  of  the  said  default^  I  do  here' 
order  on  the  said  authority  to  do  its 
the  matter  of  the  said  complaint,  ai 
to  set  about  the  works  for  the  jmrpof 
one  month  from  the  date  of  this  oi 
proceed  therewith  until  oompletum." 

This  order  was  sent  by  post  to  the  ] 
Leaver,  the  curate  of  Epping  parid 
was  read  by  him  at  a  meetuig  hel* 
petty  sessions  room  at  Epping,  wii 
district,  on  the  23rd  of  October,  1 
days  notice  of  tho  meeting  having  be 
by  Mr.  Leaver  l^  posting  it  on  the 
each  of  the  three  pariah  churches  of 
Theydon  Gamon,  and  Theydon  Bds, 
which  churches  are  situate  within 
trict    The  meeting  resolved,  that  no 
been  properly  convened  the  meeting 
in  a  position  to  consider  or  discuss 
jecii. 

On  the  18th  of  November,  1869,  tl 
SeCTetary  nmde  the  following  ordei 

Sing,  Sanitarv  Act,  1866:  Whereas  c( 
as  been  made  to  me,  as  one  of  Her  1 
principal  secretaries  of  state,  under 
the  Sanitary  Act,  1866  (29  &  30  Vic 
that  the  sewer  authority  of  the  specu 
age  district  of  Epping,  constituted  ui 
Sanitary  and  Sewage  Utilization  A 
made  default  in  its  duty  under  the  s 
in  making  proper  provision  for  the  6 
of  the  said  district ;  and  whereas 
secretary  of  state,  having  satisfied 
after  due  inquiry  that  the  said  sewe 
rity  had  made  such  default,  made  a 
in  pursuance  of  the  said  section  on 
sewer  authority  limiting  a  time  for 
formance  of  its  duty  in  respect  of  si 
erago  in  which  it  had  made  defaul 
whereas  the  said  duty  not  having  [s 
performed  within  the  time  limited  in 
order,  I  do  hereby  appoint  Jabez 
civil  engineer,  of,  i&c,  to  perform  1 
duty  of  the  sewer  authonty  in  rei 
sewerage  as  he  shall  be  directed  by  n 
Mr.  Church  commenced  the  works 
and  on  the  30th  of  August,  1870,  a 
notice  was  served  on  Metotlfe  request 
mission  to  enter  certain  of  his  lands 
to  construct  the  sewer  through  am 
the  same.  Metcalfe  refused  to  give 
sion ;  and  on  the  7th  of  October,  18i 
giving  notice  to  Metcalfe,  applicat 
made  to  justices  for  an  order  under 
Vict.  c.  63,  s.  143,  and  28  &  29  Vic 
s.  5,  authorizing  Church  as  the  sewei 
rity  to  enter  Metcalfe's  lands  for  the  ] 
of  making  the  sewer.  And  after  two  a 
ments  the  justices,  on  the  28th  of  ( 
1870,  made  the  order,  which  recited 
ders  of  the  secretary  of  state,  &o.,  uid 
rized  Church  to  enter,  dto. 

Sir  B.  P.  Collier,  A.Q.,  shewed  caQB 


niBER.]       THE  LAW  BEPORTS.-SESSIONS  CASES,  1871. 


311 


The  Quum  v,  Cocksrbll. 


ty  of  tho  order  of  justices  songht  to  bo 
Led  depends  upon  the  question  whether 
hurch  was  properly  appoint t>d  to  do  the 
of  tho  sewer  authority  iu  the  Kppiiig 
Bt ;  if  he  was,  then,  by  s.  2  of  3U  &  81 
CL  113.  he  has  the  same  powers  as  the 
'  authority;  and  they  have  power  to 
sewers  and  to  enter  on  lands  under  an 
of  magistrates,  on  refusal  of  permission 
le  owner,  under  28  &  29  Vict.  c.  75, 
and  5,  and  11  &  12  Vict.  c.  6:5,  s.  143. 
Doiirt  wiU  not,  after  an  order  has  been 
npon  so  long,  interfere  by  certiorari, 
1  is  a  discretionary  writ :  He  Todmordtn 
U  J.  (Q.B.)  805 ;  S.G.  nom.  Ex  purU 
^,  1  B.  &  S.  412). 

LACKBUBN,  J.  lu  Eeff.  T.  Surrey  (Law 
6  Q.  B.  466)  we  decided  that  when  the 
»n  applying  has  a  peculiar  grievance  of 
wn  he  is  entitled  to  the  writ  of  certiorari 
;bito  jnstitiaB,  however  little  merits  there 
be.] 

he  Attorney-General  then'stated  the  facts 
proceedings  as  above  set  out,  upon  affi- 
ts^  and  contended  that  what  had  been 
I  was  perfectly  regulu,  and  a  proper 
^liance  with  the  requirements  of  tho 
lUB  sections  of  the  statutes,  including 
«o.  3,  c.  69,  as  amended  by  7  Wm.  4  and 
ict.  c  45,  and  that  this  was  shewn  by 
and  4  of  the  Sanitary  Act,  1870  (33  &  34 
.  c.  53)  (1),  which  if  not  retrospective,  was 


^  33  &  34  Yict.  c.  53, 8.  3 :  Any  notice  which, 
rtne  of  such  proTinunfl  of  the  Act  of  58  Geo.  3, 
;  or  of  any  of  the  Acts  amending  the  same  or 
pomted  therewith  as  are  incorporated  by  the 
ledioa  of  the  Sanitary  Act,  1806,  lb  required 
I  ilened  by  the  rector,  vicar,  or  cnrate,  or  by 
lazaiWBiden  or  ovenoer  of  the  poor  of  the 
ii,  dball,  in  the  case  of  any  special  drainage 
iflt  made  up  of,  including  part  of  a  parith  cmyy 
ore  than  one  pariah,  be  bi<7ned  by  the  rector, 
r,  or  emate.  or  by  a  churchwarden  or  overseer 
he  pour  of  any  parish  wholly  or  partly  in- 
ed  in  the  diiitriot;  and  any  notice  wliich  by 
nid  Acts  or  any  of  them  is  required  to  bo 
«d  on  or  near  to  the  doors  of  nil  churches  and 
xIb  within  the  parish  shall  be  affixed  to  the 
sof  any  diurch  or  chapel  in  the  special  drain- 
district,  or  if  Uiere  be  no  such  cliurch  or  cliupel, 
L  on  the  doors  of  all  cliurches  and  clbipcia  in 
parish  or  parishes  out  of  which  thu  district  has 
1  ei>Dstitated. 

.  4 :  Any  order  or  demand  of  any  of  Her  Ma- 
f%  priueipal  secretaries  of  state  under  the  Sani- 
'  and  Sewage  Utilisatiou  Acts  shuU  be  deemed 
lare  beirn  duly  served  on  tlie  sewer  authority 
lav  district  fur  tlie  purposes  of  those  Acts  if 
isa  on  or  sent  through  the  post  in  a  registered 
a  addressed  to  any  person  appointed  at  a  mect- 
of  the  sewer  authority  to  rea^ive  seryico,  of 
idi  appointment  notice  shall  be  given  to  such 
niary  of  states  or  if  no  such  person  shnll  have 
n  appointed,  or  no  notice  of  such  appointment 
«  to  the  fcoretary  of  state  as  aforesaid,  or  if 
)  penoo  so  apnointed  shsU  refuse,  neglect,  or 
SBsUe  to  receive  such  serviop,  then  if  served 
« SBBt  hf  the  post  as  aforesaid  to  the  rector, 


at  least  declaratory,  and  enacted  the  very 
moilc  of  pn)oee<ling  wliich  had  boon  adopted 
in  the  ])rewnt  case.] 

The  Court  tlion  callerl  upon 

Sir  ff.  Ii.  Karmffde,  QJ\,  W.  B.  trooper,  and 
Berts/oni,  in  supi>)rt  of  the  rule:  —[They  first 
contended  that  when  a  district  consisted  of 
parts  of  several  parishes  there  was  no  sower 
authority  wliich  could  act  under  the  several 
statutes,  and  that  t)ic  notices,  &c.,  had  not 
been  proiXTly  served,  and  the  proceedings 
were  altogetlier  irrejailur  and  inoperative, 
the  33  &  34  Vict.  c.  53,  not  toeing  retros|)ec- 
tive.  Tho  arguments  on  these  iK>ints  suffi- 
ciently ap])ear  from  the  judgment  of  Black- 
bum,  J.,  and  the  points  are  of  no  consequence 
since  the  passing  of  33  &  34  Vict.  c.  53.] 

ISccoudly,  assuming  the  district  to  have 
been  properly  constitutc<l,  and  a  sewer  au- 
tliority  capable  of  acting,  tlie  orders  of  the 
secretary  of  state  directing  tho  sewer  autho- 
rity to  proceed  and  ai)jiointing  Mr.  Church 
the  sewer  authority  are  invalid.  The  orders 
are  made  under  s.  49  (1)  of  the  Act  of  1866 
(29  &  30  Vict.  c.  90).  The  order  of  the  14th 
of  Octol)er,  18f J9,  recites  that  default  has  been 
made  "  in  providing  a  proper  system  of  main 
sewerage,"  this  is  too  large,  tho  49th  and 
other  sections  only  sixjak  of  providing  suffi- 
cient sowers.    Scconcfly,  the  order  directs  tiie 


cnrate,  or  overseer,  or  the  churchwarden  or  over- 
Sf'crof  any  parish  wholly  or  partly  included  in  tho 
district :  Proviiled,  that  nothing  in  this  Act  sImU 
be  taken  to  affect  the  provisions  of  the  5th  section 
of  the  tianitiiry  Loiins  Act,  18G0. 

(1)  29  &  30  Vict.  c.  90,  s.  49 :— Where  complaint 
is  made  to  one  of  Her  Majesty's  principal  secreta- 
ries of  state  that  a  sewer  authority  or  local  board 
of  health  has  made  default  in  providing  its  dis- 
trict with  sufficient  sewers,  or  in  thu  maintenance 
of  existing  scwers,  or  in  providing  its  district  with 
a  supply  of  water  in  cases  where  danger  arises  to 
the  health  of  the  inhabitants  from  the  insuffi- 
ciency or  unwlKtlesomeness  of  tho  existing  supply 
of  water,  and  a  proper  supply  can  be  g«>t  ut  a  rea- 
sonable cast,  or  that  a  nuisance  authority  has 
made  default  in  enforcing  the  provisions  of  tho 
Nuisance  llemoval  Acts,  or  tluit  a  local  bua^l  has 
mode  default  in  enforcing  tho  provisions  of  the 
Local  Government  Act,  the  said  secretary  of  state, 
if  satisfied  afti-r  due  inquiry  made  by  him  that  the 
autlidrity  has  been  guilty  of  the  alleged  default, 
shall  make  an  order  limiting  a  time  for  the  per- 
formance of  its  duty  in  the  matter  of  such  com- 
plaint ;  and  if  such  duty  is  not  performed  by  the 
time  limited  in  the  order,  the  said  secretory  of 
state  shall  appoint  some  person  to  T)erform  the 
same,  and  shall,  by  order,  direct  that  tho  cxi^cnses 
of  ()erforming  the  some,  together  with  a  reasonable 
remuneration  tu  tho  person  appointed  for  superin- 
tending such  performance,  and  amounting  to  a 
sum  specified  in  tho  order,  togi>ther  with  tho  costs 
of  the  proceedings,  shall  be  paid  by  tlie  authority 
in  default ;  and  any  order  made  for  the  payment 
of  such  costs  and  expenses  may  be  removed  into 
the  Court  of  Queen's  llencii,  and  be  enforced  in 
the  same  manner  as  if  the  same  were  an  order  of 
such  court. 
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sewer  authority  to  do  its  duty,  and  "to  begin 
to  set  about  the  works  witliin  one  month  f 
whereas  all  that  s.  49  enables  the  secretary 
of  state  to  do  is  to  make  an  order  limiting  a 
time  for  the  performance  of  its  duty;  he  may 
state  a  time  within  which  the  sewer  autho- 
rity sliall  perform  its  duty,  that  is,  complete 
the  work,  and  possibly  they  would  be  bound 
to  begin  within  a  reasonable  time;  but  the 
secretary  of  state  has  no  power  to  order  them 
to  begin  within  a  limited  time,  and  treat 
the  not  beginning  as  a  non-performance  of 
the  duty.  Lastly,  the  order  appointing  Mr. 
Church  is  erroneous  and  invalid,  it  appoints 
him  to  perform  the  duty  ''  as  he  shall  be  di- 
rected by  me '"  and  without  any  allusion  to 
the  expenses.  The  sewer  authority  had  full 
power  to  adopt  wliat  scheme  of  sewenige  they 

§  leased ;  and  when  a  ])erson  is  appointed  to 
o  their  duty,  he  also  must  have  some  defi- 
nite scheme,  which  he  would  perhaps  submit 
to  the  secretary  of  state  in  the  first  instance, 
but  it  must  be  a  scheme  definite  in  its  objects, 
and  of  which  the  expenses  could  be  estimated, 
and  he  ought  then  to  be  appointed  to  carry 
out  this  scheme,  and  the  same  order  ought  to 
make  provision  for  the  exx)enscs. 

[Blaokbubiv,  J.  I  do  not  find  that  in  the 
section ;  an  order  is  to  be  made  as  to  the  ex- 
penses, but  the  section  does  not  say  it  is  to  bo 
the  same  order  as  the  order  appointing  the 
deputy;  the  remuneration  has  to  be  paid,  and 
other  expenses,  it  would  seem,  are  to  be  as- 
certained from  time  to  time,  and  an  order 
made  as  convenience  requires.! 

There  is  nothing  mentionea  but  a  single 
order ;  and  if  the  ortler  for  the  expenses  is 
not  to  be  made  till  they  have  been  incurred, 
it  would  involve  the  extreme  inconvenience 
and  injustice  of  throwing  the  whole  expense, 
it  may  be  of  years,  upon  the  unfortunate  rate- 
payers when  the  work  is  completed. 

[Blackbubn,  J.  Tliat  is  a  strong  argu- 
ment for  saying  that  "  order  "  does  not  mean 
one  order,  but  tlrnt  orders  as  to  expenses  may 
be  made  from  time  to  time,  and  that  an  order 
of  appointment  need  not  refer  to  the  expenses 
at  all.] 

[The  Ck>urt  intimated  that  they  wished  to 
hear  the  other  side  upon  the  last  objection, 
viz.,  the  alleged  usurpation  of  authority  by 
the  secretary  of  state  in  the  last  order,  in  ap- 

Eointing  Mr.  Church  to  perform  the  duty  '*as 
e  shall  be  directed  by  me."J 
Sir  R.  P,  Collier,  A.O.,  and  Sir  J.  D,  Co- 
l&ridye,  S,0.  (with  them  Polajid  and  Archi^ 
bald),  were  accordingly  heard  on  this  point. 
The  question  is,  not  the  absolute  propriety  of 
this  order,  but  whether  it  is  a  sufficient  ap- 
pointment of  Mr.  Church  as  the  sewer  autho- 
rity to  justify  the  order  made  by  the  justices 
for  his  entry  on  Metcalfe*s  land.  But  in  dSect 
&  49  authorizes  the  appointment  of  a  deputy, 
as  it  were,  of  tlie  secretary  of  state  to  act  as 
the  sewer  authority,  and  not  merely  an  inde- 
pendent official ;  the  secretary  of  state  is  to 
joake  ordeiB  as  to  the  expenses;  and  the  sub-  I 


sequent  Act  of  1869  (82  &  33  Vict  c.  100) 
shews  tliat  the  secretary  of  state  is  to  rett^ 
the  supervision  of  the  matter ;  for  after  n- 
citing  the  power  of  the  secretary  of  state  tB 
appoint  a  person  to  perform  the  duty  of  a 
defaulting  sewer  authority,  by  s.  4,  the  tea^ 
tary  of  state  is  empowered  from  time  to  timi 
to  certify  the  amount  of  ezpenao  inenmd* 
or  an  estimate  of  the  expense  to  be  inciun^ 
by  the  person  appointed ;  and  also  of  tia 
amount  of  loan  required  to  be  raised  fiirtha 
expense  incurred,  or  to  be  incurred;  indl^ 
a  5,  on  the  certificate  of  the  secretary  of  M9, 
the  Public  Works  Loan  GommissionetB  naj 
advance  the  money  to  the  sccretaiy  of  lUt^ 
or  to  any  person  appointed  by  him,  and  be  u 
to  charge  the  loan  on  the  local  rates;  and 
the  certificate  of  the  secretary  of  stele  ceiti-  ' 
fying  the  loan,  or  appointing  a  person  to  ptr 
form  the  duty  of  a  defiaultmg  sewer  antho* 
rity,  shall  be  conclusive  evidence  that  all  the 
retiuircments  of  &  49  of  tho  Act  of  m66  hsii 
been  complied  with. 
[They  were  then  stopped  by  the  Conrt] 


Blackbubn,  J.  I  think  that  this  mJemmfe 
be  discharged.  A  great  many  difierent  pointi 
have  been  raised  depending  upon  the  eon- 
struction  of  the  Acts  of  Parliament,  and  I 
will  dispose  first  of  those  U])on  which  Sir  Job 
Earslako  mainly  relied,  that  is,  that  what  hH 
been  done  by  the  secretaiy  of  steto  is  atlih 
gether  void,  because  there  is  no  sewer  antho- 
rity  in  existence  that  could  do  anything;  and, 
of  course,  if  there  was  no  sewer  authority  ii 
existence  that  could  do  anything  there  eoTild 
be  no  default;  and  I  quite  agree,  if  the  leo^ 
lature  had  altered  the  enactmcnte  insoeoi 
clumsy  way  that  tlie  sewer  authority  ooaii 
not  work,  that  there  would  be  no  default  n 
their  not  doing  what  they  could  not  da  I 
can  by  no  means  approve  the  mode  of  legisli- 
tion  that  has  been  adopted,  nor  do  I  retnet 
any  of  the  disparaging  remarks  that  have  \xm 
made  in  the  course  of  the  argument  upon  it; 
but  I  do  not  think  it  is  subject  to  tins  p•^ 
ticular  vice,  for  the  legislature  have  emed 
this  difficulty,  at  all  events.  First,  I  moflt 
call  attention  to  the  section  which  enablM 
the  Home  Secretary  to  act  in  the  fonnatki 
of  a  district.  It  is  s.  8  of  the  Sewage  Utiliop 
tion  Act,  1867  (30  A  31  Vict  c  113),  and  tbfc 
enacts  that,  "Any  inhabited  place  not  haring 
a  known  or  defined  boundary,"— that  k  th» 
present  case,  three  portions  of  three  painlui 
are  to  be  made  into  a  new  diatriot,— "  ml 
petition  one  of  Her  Majesl^'s  principal  bk» 
taries  of  state,  in  manner  providi^  in  tka 
16th  section  of  the  Local  QoTemmcntAdi 
1858,  to  settle  ite  boundaries  for  the  pnipoBi 
of  tho  Sewage  Utilization  Act,  186a,  and  of 
this  Act ;  and  the  secretary  of  stete  may,  \9 
order  made  in  manner  provided  by  the  aaid 
section,  settle  the  same  accordingly,  and  froB 
and  after  the  date  of  such  orckr  the  phM 
shall  be  deemed  to  have  been  oonrtitaleda 
special  drainage  district  for  the  pmpoitf  ^ 
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Sewage  Utilization  Act,  18G5,  and  of 
"  So  that  as  Hoon  as  that  order  is 
ipposing  everything  to  he  correctly 
)  aistrict  becomes  a  special  drainaf:e 
or  the  purposea  of  the  Sewage  Utili- 
ct,  ltf65»  and  this  Act  And  then  it 
:o  say :  "  A  copy  of  the  order  of  the 
'  of  state  shall  be  published,  in  man- 
ided  by  the  7th  section  of  the  Sani- 
f  1866,  and  that  section  shall  bo  con- 
L  reference  to  a  special  drainage  dis- 
ned  under  this  section  as  if  the  order 
id  secretary  of  state  were  substituted 
lution  of  a  sewer  authority/  "  That 
back  to  a  7  of  the  Sanitary  Act,  1866, 

Vict  c.  90}p  which  we  are  to  read  as 
I  quite  different  to  what  it  is,  and 

will  accordingly,  as  tlie  legislature 
ected  us  to  do,  read,  substituting 
tf  the  secretary  of  state  "  for  "  reso- 
f  a  sower  authority,"  and  then  the 
rill  run  thus,  "  A  copy  of  the  order 
acretary  of  state  forming  a  special 
district  shall  be  published  by  affix- 
ice  thereof  to  the  church  door  of  the 
I  which  the  district  ia  situate*  or  of 
ining  parish  if  there  be  no  church 
id  parish,  and  by  advertising  notice 
n  some  newspaper  publishedf,  or  cir- 

in  the  county  in  which  such  dis- 
utuate ;"  then  comes  the  important 
nd  the  production  of  a  newspaper 
ig  such  advertisement  .  .  .  shall  be 

of  the  formation  of  such  district ; 
r  the  expiration  of  three  months  from 
of  the  order  of  the  secretary  of  state, 

the  district,  such  district  shall  be 
d  to  have  been  duly  formed,  and  no 
I  to  the  formation  thereof  shall  be 
lod  in  any  legal  proceedings  what- 
iTery  much  more  than  three  months 
psed  since  the  order  of  the  secretary 
was  made  and  duly  advertised.  We 
eiefore,  take  it  that  the  order  was 
it,  and  no  objection  can  now  bo  taken 
anner  in  which  it  was  obtained,  and 
ner  it  was  acted  upon ;  and  wo  have, 
i,  a  district  formed  into  a  special 
<  district  for  the  purposes  ot  tho 
[Jtiiization  Act,  1865,  and  the  Act  of 
'ho  Sanitary  Act,  1866,  is  incorpo- 

the  Act  of  1865,  and  made  part  of 
Fhen  we  have  to  see  what  are  to  be 
aquences  of  the  formation  of  a  special 

district,  and  we  are  to  look  again  at 

of  1866  (29  &  30  Vict  c.  9l)),  s.  5, 
eit  is  provided  that,  where  the  sower 
f  of  a  district  is  a  vestry,  or  a  select 
t  may,  by  resolution,  at  any  meeting 
1  for  the  purpose  after  so  many  days 
form  any  part  of  such  district  into  a 
izainage  district  for  the  puri)oses  of 


)  1. 8  of  29  ft  30  Viot.  c.  90,  which  incor- 
be  faU  pari  of  the  Act  with  the  Act  of 


the  Sewage  Utilization  Act,  and  thereupon 
such  special  drainage  district  shall,  for  the 
I  purposes  of  the  Sewape  Utilization  Act,  1865, 
and  the  powers  therein  conferred,  bo  deemed 
I  to  be  a  jmrish  in  which  a  rate  is  levic^l  for 
<  the  miiiutenauce  of  the  poor,  and  of  wliicli  a 
I  vestry  is  tho  sewer  authority,  subject,  as  re- 
spects any  meeting  of  the  inhabitants  tliereof 
I  in  vestry,  to  the  Act  of  58  Geo.  3,  c.  69,  and 
the  Acts  amending  the  same ;  and  any  officer 
or  officers  who  may  from  time  to  time  be  ap- 
I  pointed  by  the  sewer  authority  of  such  special 
.  drainage  district  for  the  purpose  shall  have, 
within  that  district,  all  tho  ix)wer8  of  levying 
,  a  rate  for  the  purix)sc  of  defraying  the  ex- 
,  penses  and  carrying  the  said  Sewage  Utiliza- 
tion Act  into  effect  that  they  would  have  if 
i  such  district  were  such  parish  as  aforesaid, 
:  and  such  rate  were  a  rate  for  the  relief  of  tlio 
\yooT,  and  they  were  duly  ap])ointed  overseers 
I  of  such  parish."  This  is  rather  a  peculiar 
'  piece  of  legislation.  It  says,  when  a  sewer 
authority  of  a  imrish  has  sei)arated  a  district 
from  that  parish,  and  made  it  into  a  special 
drainage  district,  that  district  which  is  not  a 
parish,  and  which  has  not  a  poor-rate,  shall 
be  deemed  to  be  a  parish,  and  assess  a  poor- 
rate,  and  the  quasi  vestry  who  are  to  l>e  sum- 
moned there  shall  be  tlie  inhabitants,  accord- 
ing to  Sturges  Bourne's  Act ;  and  the  person 
who  is  to  levy  the  rate  shall  levy  the  same  as 
if  he  was  tho  overseer  of  tho  poor.  Not  a 
neat  piece  of  legislation ;  but  it  is  clear 
enough.  Tho  former  Act— the  Sewage  Uti- 
lization Act,  1865  (28  &  29  Vict.  c.  75,  s.  3, 
&  sch.)— says  that  "  in  parishes  not  within 
the  jurisdiction  of  any  sewer  authority  herein- 
before mentioned,  and  in  which  a  rate  is  levied 
for  the  maintenance  of  the  poor,"  the  sewer 
authority  shall  be  "  the  vestry,  select  vestry, 
or  other  body  of  persons  acting  by  virtue  of 
any  Act  of  Parliament,"  &c.  So  that  now  wo 
have,  by  virtue  of  the  three  statutes,  com- 
paring one  with  the  other,  this— that  when 
the  secretary  of  state's  order,  making  a  dis- 
trict which  forms  a  portion  of  a  parish  into  a 
separate  drainage  district,  is  once  published, 
and  three  months  have  elapsed,  that  district 
is  formed,  and  is  to  be  considered  a  parish, 
though  it  is  not  one,  and  a  rate  made  in  it  is 
to  be  considered  as  a  poor-rate,  and  the  inha- 
bitants of  that  district  are  to  be  analogous  to 
a  vestry.  But,  says  Sir  John  Karslake— and 
this  was  the  gist  of  his  argument— that  is  im- 
possible, because  Sturges  Bourne's  Act  says 
that  the  vestry  shall  be  a  meeting  of  the  in- 
habitants of  the  parish.  Of  course,  when  the 
district  is  not  a  parish,  though  for  the  pur- 
poses of  the  Act  it  is  declared  to  l)e  considered 
as  a  i)ari8h,  this  must  be  taken  to  mean  that 
the  meeting  shall  be  of  inhabitants  of  the  dis- 
trict Secondly,  he  says  :  When  they  hold 
a  meeting  under  Sturges  Bourne's  Act,  the 
chairman  is  to  be  the  rector;  and  as  this  dis- 
trict consists  of  bits  of  three  parishes,  there 
is  no  rector  in  the  district;  and  as  there  is 
no  rector  in  the  district,  there  is  no  cluui 
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man.  As  to  this,  if  there  is  no  rector,  no 
rector  can  be  present ;  and  so,  as  the  Act  di- 
rects, some  one  else  most  be  elected  chair- 
man. Then  he  says :  Stnrges  Bourne*s  Act 
requires  that  the  notices  convening  the  vestry 
shall  be  given  bj  patting  the  notices  upon 
the  door  oif  the  church  or  chapel ;  and  as  this 
district  consists  of  three  portions  of  three 
parishes,  and  there  is  no  church  in  the  dis- 
trict, this  cannot  be  done.  But  I  do  not 
think  that  can  be  allowed  to  defeat  the  inten- 
tion of  the  legislature ;  and  we  must  apply 
the  cy-pres  doctrine,  inasmuch  as  the  boay  is 
to  be  one  exercising  the  functions  of  the  ves- 
try ;  and  it  seems  to  me,  without  the  aid  of 
the  sub^ucnt  Act  (33  &  U  Vict  c.  53,  s.  8), 
that  the  mode  in  which  these  meetings  were 
convened— namely,  by  the  curate  putting  the 
notice  on  each  of  the  three  churches  in  each 
of  the  three  parishes  from  which  this  district 
was  cut  out,  is  a  proper  mode  of  carrying  out 
the  directions  of  the  Act  of  Parliament,  and 
consequently  that  which  has  been  done  is 
good  enough.  The  point,  however,  cannot 
anse  again,  because  of  the  recent  Act  of  Par- 
liament (33  &  31  Vict.  c.  33,  s.  3).  I  quite 
agree  with  Sir  John  Karslake,  that  the  Act  is 
not  retrospective,  but  it  regulates  the  proce- 
dure in  future;  but  I  think  that  all  is  right, 
as  it  has  been  done  in  that  way  before ;  and 
consequently  we  arrive  at  the  conclusion  that 
there  was  a  sewer  authority  consisting  of  the 
inhabitants  of  the  district,  and  a  sewer  au- 
thority that  could  perfectly  easily  have  car- 
ried out  the  duties  that  are  conferred  upon 
them,  if  they  were  minded  so  to  do.  But 
they  did  not  act,  and  what  did  happen  was, 
that  the  secretary  of  state  proceeded  under 
&  49  of  the  Act  of  lb66  (29  &  30  Vict  c.  90), 
which  enacts :  "  Where  complaint  is  made  to 
one  of  Her  Majesty's  principal  secretaries  of 
state  that  a  sewer  authority  has  made  defiault 
in  providing  its  district  with  sufficient  sewers, 
or  in  the  maintenance  of  existing  sewers,  or  in 
providing  its  district  with  a  supply  of  water 
in  cases  where  danger  arises  to  the  health  of 
the  inhabitants  from  insufficiency  or  unwhole- 
someness  of  the  existing  supply  of  water,  and 
a  proper  supply  can  be  got  at  a  reasonable 
cost;  or  that  a  nuisance  authority  has  made 
defJAult  in  enforcing  the  provisions  of  the 
Nuisance  Bemoval  Acts;  or  that  a  local 
board  has  made  default  in  enforcing  the  pro- 
visions of  the  Local  Government  Act;  the 
said  secretary  of  state,  if  satisfied,  after  due 
inquiry  made  by  him  that  the  authority  has 
been  guilty  of  the  alleged  default,  shall  make 
an  Older  limiting  the  time  for  the  perform- 
ance of  its  duty  in  the  matter  of  such  com- 
plaint" Here  the  complaint  was  made  to  the 
secretary  of  state  that  this  sewer  authority 
would  do  nothing  at  all ;  and,  in  fact,  they 
did  nothing,  alleging  they  were  incompetent 
to  do  anything.  He  made  inquiry,  and  was 
satisfied  they  had  made  default,  and  then  ho 
made  the  first  order,  under  the  49th  section — 
f  Whereas  complaint  has  been  made  to  me, 


as  one  of  Her  Majesty's  prmcijpal  seci 
of  state,  that  the  sewer  authority  of  1 
cial  drainage  district  of  Epping,  coos 
in  pursuance  of  the  Sewage  UtiliEati< 
1867,  has  made  de&nlt  in  providing 
trict  with  a  proper  ^stem  of  main  m 
Mr.  Cooper  makes  a  special  demurrer  1 
and  sajs  that  the  terms  of  Uie  Act  ai 
they  are  to  provide  the  district  with  su 
sewers ;  but  this  recital,  that  they  hav* 
default  in  not  providing  a  proper  kji 
main  drainage,  is  the  same  thing ;  ai 
not  apnreciate  the  force  of  that  obj 
The  oraer  goes  on :  "And  whereas  I  an 
fied,  after  due  inquiry,  that  the  said  an 
has  been  guilty  of  the  said  de&ult,  I  do 
make  order  on  the  said  authority  to 
duty  in  the  matter  of  the  said  oompku 
begin  to  set  about  the  works  for  the  f 
within  one  month  from  the  date  of  thu 
and  proceed  therewith  until  completio; 
is  said  that,  in  prescribing  that  to  th 
was  wrong ;  that  their  duty  was  to 
within  a  reasonable  time,  and  to  proc 
completion ;  but  that  the  Home  Set 
had  no  authority  to  say :  '*  You  are  to 
within  a  month,"  and  treat  the  be^ni 
a  duty;  but  ought  to  have  said:  " 
speedily,  and  complete  within  the  ne: 
years,"  if  ten  years  was  the  period  lil 
be  required;  and  until  that  ten  yeai 
elapsed  there  would  be  no  de&ult  Th 
position  seems  to  me  to  be  monstrous, 
duty  to  make  the  sewers  involves  in  it 
ning  in  a  reasonable  time ;  and  I  thii 
Home  Secretary  is  justified  in  saying : 
shall  begin  within  a  month,  and  if  yoa  < 
proceed  with  convenient  speed  I  will  i 
fresh  order.  You  must  proceed  wit 
month ;  and  if  you  do  not,  I  shall  take 
of  your  hands;"  and  when  the  mont 
elapsed,  and  they  had  not  done  anytl 
think  there  was  a  clear  de&ult. 

Then  the  second  order  was  made,  whi 
cites  that  complaint  had  been  made  th 
local  authority  had  not  done  its  duty  r 
ing  the  sewers;  and  "whereas  the  sai 
retary  of  state,  having  satisfied  himsell 
due  inquiry,  that  the  sewer  authorit 
made  such  default,  made  an  order  in  ] 
ance  of  the  said  49th  section  on  tb 
sewer  authority,  limiting  a  time  for  tb 
formance  of  its  duty  in  respect  of  sud 
erage  in  which  it  had  made  de&ult  u 
said;  and  whereas  the  said  duty  not  1 
been  pNBrformed  within  the  time  lind 
the  said  order,  I  do  hereby  appoint 
Church,  civil  engineer,  to  perform  ih 
duty  of  the  sewer  authority  in  resp 
sewerage  as  he  shall  be  directed  by 
Upon  that  the  objection  ia  made,  that  1 
latter  words,  "  as  he  shall  be  direct 
me,"  there  was  an  assumption  of  jnrisd 
in  the  Home  Secretary  which  he  md  no 
that  that  vitiated  the  whole  matter. 

If  the  effect  and  aoheme  of  the  Ae 
that  the  person,  appointed  to  pakn 
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terms  of  the  49th  section,  was  to 
^ly  Bubstitnted  for  tlte  sewor  au- 
L  was  to  have  the  same  discretion 
iwer  authority  alone  had— for  in- 
thera  were  two  rival  schenies  of 
od  it  might  be  doubtful  which  was 
clear  the  sewer  authority  would 
ght  to  choose  the  one  they  thought 

0  secretary  of  state  could  control 
say :  *'  You  shall  do  one  or  the 

1  he  could  not  say  that  doin^  the 
.  default,  and  this  Court  would  not 
L  If  the  e£Eect  of  appointing  the 
ler  8.  49  was  to  substitute  another 
wer  authority  for  the  authority  in 
i  that  new  sewer  authority  had  a 
to  exercise,  then  I  think  the  rcser- 
:he  Home  Secretary  to  himself  of 
might  make  a  difference.  But  I 
think,  looking  at  the  form  of  the 

Q,  that  that  is  the  meaning  of  the 
What  is  to  be  done  is.  when  the 
f  state  is  satisfied  that  the  sewer 
las  been  guilty  of  the  alleged  de- 
be  shall  appoint  some  person  to 
e  same,  that  is  the  duty.  Then  it 
that  bo  shall  provide  a  reason- 
aeration  to  the  person  appointed 
tending  such  performance.  I  can- 
biinking  that  the  person  superin* 
ho  is  to  be  remunerated,  is  the 
n  as  the  person  appointed  to  pcr- 
luty,  and  it  shews  that  what  the 
contemplated  he  was  to  do  was  to 
1  the  performance  of  the  matter ; 
e  Attorney-General  said,  and  it 
to  be  the  key  of  the  whole  thing, 
f  they  will  not  do  their  duty,  the 
f  state  may  do  it  for  tliom,  but  as 
do  it  himself  he  may  appoint  a 
do  it  for  him.  That  person  shall 
mty,  and  shall  be  8u{)ject  to  his 
d  consequently  what  is  exprei^sed 
ier  would  bo  implied  there ;  and 
satly  fortified,  in  my  mind,  by  the 
;  legislation,  where  they  refer  to 
n  which  money  is  to  be  borrowed, 
of  the  sections  in  that  Act  of  Par- 
l  &  33  Vict,  c  100)  points  out  that 
ry  of  state  is  to  retain  control ;  he 
de  the  amount;  he  is  to  certify  the 
The  secretary  of  state  is  to  do 
r  things  which,  if  ho  is  doing  the 
s  deputy,  he  has  the  control  over, 
if  he  has  appointed  an  indepcn- 
1  to  d)  it,  would  necessitate  a  deal 
.  That  greatly  fortifies  the  con- 
ave  come  to,  that  what  was  meant 
18,  that  the  person  who  was  to  do 
as  to  be  a  person  to  bo  apjyointed 
f  of  the  secretary  of  state,  and  eon- 
o  be  subject  to  his  direction  and 
id  ^e  words  of  the  order  do  no 
express  that  There  is  no  other 
lat  lequires  answering ;  and  the 


result  is  that,  in  my  opinion,  the  rule  should 

be  discharged. 

I 

I  Mellor,  J.  I  am  of  tho  same  opinion, 
!  though  I  quite  agree  that  this  writ  is  ex 
I  debito  justito)  in  a  ca»c  like  the  present ;  yet 
we  are  callo^l  u]>on,  before  we  grant  a  certio- 
rari to  remove  such  an  order  as  this,  for  the 
purpose  of  quashing  it,  to  see  that  an  excess 
of  jurisdiction  lias  been  committed.  1  am 
not  able  to  come  to  that  conclusion.  I  shall 
not  follow  my  Brother  Blackburn  through  tho 
various  sections  to  which  he  has  refernid.  I 
entirely  agree  in  the  observations  he  has 
made,  and  I  think  the  whole  of  the  argu- 
ments with  reference  to  the  want  of  jurisdjo- 
tion  have  been  brought  before  us,  but  when 
one  comes  to  look  at  the  Acts  of  Parliament 
to  which  they  relate,  they  appear  not  well 
founded.  With  reference  to  the  order  of  the 
14th  of  October,  I  think  the  construction  of 
s.  49,  contended  for  by  Sir  John  Karslake, 
would  lead  to  grievous  injiujtice,  and  would 
be  almost  impossible  to  be  carried  out,  be- 
cause it  would  be  imnossible  to  tell  precisely 
the  expense  or  the  anration  of  time,  and  I 
think  the  more  liberal  interpretation  of  the 
words  which  my  Brother  Blackburn  has  sug- 
gested is  the  true  one,  and  that  the  secretary 
of  state  can  appoint  a  time  for  commence- 
ment of  the  worK.  When  he  iinds  that  the 
persons  whose  duty  it  is  to  have  made  the 
sewer  have  done  nothing,  it  is  necessary  to 
appoint  a  time  for  them  to  set  about  it ;  and 
I  tniuk  it  would  be  impossible  for  him  with 
any  certainty  to  predict  when  the  works 
would  be  finished.  That  being  the  state  of 
things,  I  think  we  are  justified  in  the  reading 
adopted  by  my  Brother  Blackburn. 

Then  with  reference  to  tlie  objection  to  the 
last  order,  I  confess  I  was  in  doubt  as  to 
whether  it  did  not  assume  a  jurisdiction  that 
did  not  belong  to  the  secretary  of  state,  but 
the  arguments  of  the  Attorney  and  Solicitor 
General  have  enabled  me  to  make  up  my 
mind  upon  the  matter.  I  think  the  order, 
when  it  says,  "  I  do  hereby  appoint  Jabez 
Church  to  perform  the  said  duty  of  the  sewer 
authority  in  respect  to  sewerage  as  he  shall 
be  directed  by  me,''  really  means  no  more 
than  what  s.  49  enacts,  that  as  the  duty  of 
the  sewer  authority  is  to  be  performed  by  a 
person  appointed  by  the  secretary  of  state, 
who  cannot  do  it  himself,  the  directions  are 
incident  to  the  performance  of  that  which  the 
secretary  of  state  was  bound  to  direct  to  be 
done.  1  therefore  come  to  the  conclusion 
that  the  rule  ought  to  be  discharged. 


HiiNinEN,  J.,  concurred. 


Mule  discharged. 


Attorneys  for  applicant:  TampJin  <C?  Taylor, 
Attorney  for  defendants :    toiicitcr  to  </.# 
Treasury, 
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awarding  casta.  That  wafl  decidec 
r^ni^  oQ  the  conBtrucdoa  of  ai.  U 
9  Geo-  4,  c  61.  And  in  Rrq.  v.  IT. 
(6B.  AS.  531;  3i  L.  J.(M.G.)  143), 
vere  taxed  «t  snboequent  seaEJonf 
cases  h&ve  no  applicatjon  to  the  pre 

Hannay,  in  sappsrt  of  the  mlo. 
appeal  was  not  adjourned.  The  gi 
costs  is  a  judicial  act :  Seg.  t.  /.on 
740);  Frtrman  v.  Read  (9  C.  B.  (h 
30L.J.  (M.C.)lii3).  The  mere  kUi 
of  the  Beesions  did  not  operate  as  an 
meat  of  the  appeal  The  order  for 
having  been  made  at  the  original 
the  appeal  wae  undetennioed  and  1 
RTOima.  Reg,  y.  Cambridge  Union  ( 
61 ;  30  L.  }.  (HLC.)  137)  shevs  that 
fiionB  ma;  sctjoam  a  imrt-heard  a] 
lofls  protubited  by  statute.  The  a] 
huTing  been  adjourned,  the  adjaw 
sions  coaid  have  no  joriadictiMi  over 
of  the  appeal.  Secondly,  if  the  ap 
adjonrned,  the  sessimiB  had  no  jnrJK 
adjourn  it  By  s.  8  of  the  Wine  ■ 
house  Act,  1869  (32  ft  33  Vict.  c.  'Z! 
peal  against  the  refosai  to  gmut  a  t 
IS  regulated  by  bb.  27  dc  29  of  9  Geo 
and  it  has  berai  decided,  on  the  cou 
of  those  sectioDB,  that  an  appeal,  sod 
cannot  be  adjonmod  for  the  purpoK 
costs:  Reg.  t.  Rdtoa  (11  Q.  B.  379; 
(M.C.)  70). 

^Ekatiho,  J.  In  that  con  the  ai 
ajjonmed,  and  the  costs  were  taxo 
adjoomed  bat  subsequent  eeeaions.] 

That  appears  to  be  so,  but  the  I 
cided  the  case  upon  the  ground 
whole  proceeding  connected  with  tt 
is  confined  to  the  next  quarter  sefsio 
tion  27  being  express, "  that  the  Con 
sessions  shall  determine  the  appeal,  ai 
such  costs  as  thoy  shall  tliink  lit." 

[LUBH,  J.  In  Seg.  t.  Ely  (5  K  4 
25  L.  J.  (M.C.)  1),  the  facta  were 
similai  to  the  present  case.] 

The  point  was  not  taken  in  tl 
The  only  question  argued  and  dedi 
whether  the  recf^nizancct)  were  est 
time.  lu  addition  to  the  language  o 
9  Geo.  4,  c.  61,  which  recoived  a  jui 
terpretation  in  if«7.  ▼-  BetUm  (11  Q 
17  L.  J.  (M.C.)  70),  there  is  a  su 
reason  why  no  adjournment  of  a 
appeal  should  be  permitted.  The 
sessions,  if  they  allow  the  appeal, 
powered  to  grant  a  licence  to  the  I 
(a.  21):  all  licences  within  the  coi 
Middlesex  and  Surrey  must  be  grantt 
the  first  ten  days  of  March,  to  be 
until  the  5lh  of  April  in  the  fbllowii 


The  appellant  ajpenled  to  the  quarter  WMi'oit* 
hild  in  Octo),er  agiiinrt  tht  ritual  of  a  beer- 
house  eeHi/irale.  Tht  appeal  imii  difmrued 
jrith  coit$.  The  gettioni  were  a/lertrardi  ad- 
jnanted  lo  Nnvemher,a»d  the  coeti  of  the  appeal 
'itrt  tared  at  the  adjourned  teim'imt : — 

Held,  that  the  eost»  Kere  rightlg  taxed  at  the 
adjourned  lemiona. 

Bou  calling  on  the  respondents  to  shew 
cause  why  an  order  of  sessions,  made  in  an 
appeal  of  Bawueley,  appellant,  and  Hutchin- 
son and  others,  respondents,  whereby  the 
appeal  was  dismissed,  and  the  appellant  or- 
dered to  pay  the  sum  of  27/.  II".  M,  to  the 
reRpondentii  by  way  of  costs  in  the  appeal, 
and  also  an  order  of  Brett,  J.,  dated  4th  of 
January,  1^70,  should  not  be  severally  quashed 
for  the  insufficiency  thereof. 

At  the  general  annual  licensing  meeting  for 
the  borough  of  Halifax,  held  on  the  2Uth  of 
August,  lb69,  the  appellant  applied  for  a  cer- 
tificate to  enable  him  to  obtain  a  licence  to 
sellbeer.  Thejufticesrefueed thoapplication. 
At  the  adjourned  general  annual  licensing 
meeting,  held  on  the  17th  of  September,  lb69, 
the  appellant  renewed  his  application,  which 
was  again  refused.  The  app«llant  appealed 
to  the  quarter  sessions,  holden  at  Leeds,  on 
the  18th  of  October,  against  the  refusal  to 
rehear  his  renewed  application.  The  court 
of  i|uarter  sessions  dismissed  the  appeal  with 
costs.  Thu  quarter  sesaione  at  Leeds  were 
oiljourned  to  Doncast«r,  and  from  Doncastor 
were  adjoumod  to  Sheffield,  and  at  the  ad- 
journed HCRsiouB,  held  at  Sheffield,  in  Novem- 
ber, tlio  costs  of  the  appeal  were  taxed,  by 
the  clerk  of  the  peace,  at  27f.  Hi.  ijtf. 

On  the  4th  of  January,  1870,  the  order  on 
the  appellant  to  pay  the  sum  of  27/.  Hi.  ^1., 
was,  by  order  of  Brett,  J.,  removed  into  this 
court,  pursuant  to  12  &  13  Vict.  c.  45,  s.  18, 
for  tl)o  purpose  of  enforcing  it ;  upon  which 
this  rule  was  obtained. 

Philhrirk  shewed  cause.  The  rule  must  be 
discharged.  The  clerk  of  the  peace  properly 
taxed  the  costs  at  the  adjourned  Bessions, 
which  are  the  same  sessions  as  tlie  original 
soseioDS.  Of  course  if  the  sessions  hod  not 
been  adjourned,  and  the  costs  bad  been  taxed 
at  a  Bubsegnottt  quarter  sessions,  the  order 
would  have  been  bad.  But  the  present  case 
is  too  clear  for  argument  In  Reg.  v.  Bdton 
(11  Q.  B.  379 ;  17  L.  J.  (M.C.)  70).  the  costs 
were  taxed  in  the  interval  between  two  qoar- 
ter  sessions,  and  the  appeal  vras  adjourned 
to  a  sabeeqaent  seSBJouB  for  the  purpose  of 
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BAWSUUSI  V,  HUTOHIKBOH. 


DBB  in  every  other  county  mnfit  be 
veen  the  20th  of  Angnat  and  14th 
f,  to  be  in  force  until  the  10th 
a  the  following  year  (ss.  1-13),  it 
the  appellant,  by  carrying  his 
Q  always  may,  to  the  April  quar- 
in  the  one  case,  and  the  October 
tons  in  the  other,  can  always  ob- 
ace,  if  entitled  to  it,  without  any 
But  if  the  sessions  have  power 
t  fldl,  the  power  is  unlimited,  and 
>ject  of  the  Act,  which,  as  Lord 
8,  in  Ifeg.  v.  Belton  (11  Q.  B.  379 ; 
-C.)  70),  was,  "that  everything 
settled  epeedily,"  would  be  de- 


J.  (1).  In  this  case  the  appeal, 
leaid  at  the  quarter  sessions  held 
.  of  October,  was  dismissed  with 
costs,  however,  were  not  ascer- 
ce ;  but  the  sessions  having  been 
idjoumed,  and  held  by  adjoum- 
effield,  at  the  adjourned  sessions 
r  the  appeal  were  taxed.  The 
the  appeal  having  been  on  the 
istices  to  grant  a  certificate  for 
licence  under  9  Geo.  4,  c.  61,  can 
e  ascertained  at  adjourned  ses- 
leems  to  me  that  this  is  a  plain 
e  the  question  really  comes  to 
BT  an  aivoumment  of  the  quarter 
a  continuance  of  the  same  ses- 
ither  and  a  diflferent  quarter  ses- 
hey  are  not  the  same  sessions, 
flts  could  not  have  been  ascer- 
tion  27  of  9  Geo.  4,  c.  61,  pro- 


ase  was  decided  in  the  second  divi- 
Doart  of  Queefi'e  Bench  nnder  the 
ioiion  Act,  1»70  (33  Yiot.  c.  6,  ss.  2, 4). 


vides  that  the  appeal  shall  be  to  the  next 
general  sessions  .  .  .  unless  such  sessions 
shall  be  holden  within  twelve  days  after  such 
act  shall  have  been  done,  and  in  that  cose  to 
the  next  subsequent  sessions  .  .  .  and  not 
afterwards.  Mr.  Hannay  relics  on  Beg,  v. 
Beltim  (11  Q.  B.  379;  17  L.  J.  (M.C.)  70), 
but  that  case  does  not  support  his  argument, 
because  the  appeal  was  aqjoumed  to  a  sub- 
sequent Bessions,  and  that  was  held  to  be  too 
late  under  that  Act  of  Parliament.  In  Beg. 
V.  Ely  (5  E.  &  B.  489 ;  25  L.  J.  (M.C.)  1)  the 
fsLcta  were  very  similar,  and  this  very  point 
was  involved.  It  is  true  the  point  was  not 
taken,  and  therefore  there  was  no  judicial 
decision,  but  the  fact  of  the  point  not  having 
been  taken  by  counsel  or  by  the  Court,  seems 
to  shew  that  they  did  not  attach  much  weight 
to  the  objection ;  this,  at  all  events,  is  quite 
certain,  that  there  is  no  decision  the  other 
way.  Beg.  v.  Belton  (11  Q.  B.  379 ;  17  L.  J. 
(M.G.)  70)  is  clearly  distinguishable.  The 
question,  then,  really  is,  is  the  adjournment 
of  the  quarter  sessions  a  continuance  of  the 
same  sessions  ?  In  my  opinion  they  were 
the  same  sessions. 

Lush,  J.  An  adjournment  of  a  court  is  a 
continuance  of  the  same  sitting.  This  ses- 
sion was  continued  over  to  the  adjournment 
day.  I  can  see  nothing  in  s.  27  of  9  Geo.  4, 
c.  61,  which  requires  an  appeal  to  be  deter- 
mined at  the  quarter  sessions  without  any 
adjournment 


Haknsn,  J.,  concurred. 


Bule  dtBcharged, 


Attorneys  for  appellant :  Bouoer  <fe  Cotton, 
Attorneys  for  respondents :  Edivards^  Lay^ 
ton,  A  Jaques, 


Feb.  %imL     I 


The  Qnxcif  r.  Littlechili). 
The  Qujeen  v,  Heslop. 


I    t6Q.B.  293.] 


Latkm — Separata  Conviction— Sepa* 
lalty — Separate  Hearing— Discretion 
w— 1  &  2  Wm.  4,  c.  32,  s.  3. 

2  TTm.  4,  c.  32,  ».  3,  (^  any  person 
IkoM  kin  or  take  any  game,  or  use 
I,  Jbc^/or  the  purpose  qf  killing  or 
ameon  a  Sunday  .  .  .  such  person 
nction,/or/eii/or  every  such  offence 
I  exceeding  BL 

aeaiont  an  it^ormation  was  laid 
drfendanU  charging  that  they  did 
mi  km  two  pheoMants  contrary  to 
laltiiUi  mch  daimed  to  U  tried 


separat^y  in  order  to  ocdl  the  other  m  a  witness ; 
thejvtstices  reused,  and  heard  tJie  charge  against 
both  together^  and  convicted  tJiem,  and  a  convic' 
tion  was  drawn  up  separately  Ofiainst  each  de^ 
fendant  imposing  a  penalty  qf  SL  : — 

Held,  that  it  was  in  the  discretion  of  the 
justices  whether  they  would  hear  the  charge 
separately  or  not ;  that  as  the  penalty  was  iiti" 
posed  on  every  person  acting  in  contravention 
qf  the  statute^  each  defendant  was  separatdy 
liable  to  the  whole  penalty,  and  that  teparaie 
convictions  were  right. 

Oh  appeal  to  the  Essex  Quarter  Sesaioiui 
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I 


L6  Q.  B.  305.] 


Appeal— Costs — Taztttinu  of  Goflts  ut  atljouraed 
St;88iona. 

The  up])fVavt  a}penletl  to  the  quarter  Msswns 
hfld  in  Uctoher  at/tiinst  the  refusal  of  a  l)eer* 
house  certifiriite.  The  ojtj'eat  //v/r  diamisffed 
with  costs.  The  sessions  n'pre  after cfirds  ad- 
journed to  November ^  tntd  the  r.ists  ff  the  appeal 
were  taied  at  the  adjourned  sessums : — 

Held,  that  the  costs  were  riijhtty  taxed  at  the 
adjourned  sessions. 

Rule  calling  on  the  respondents  to  shew 
cause  wl)y  an  onler  of  sessions,  made  in  an 
appeal  of  Ilawnsley,  ap]X'llant,  and  Hutchin- 
son and  others,  resiwndents,  wlierohy  the 
appeal  was  dismisseu,  and  the  appellant  or- 
dcnni  to  pay  the  sum  of  27/.  11«.  ^L  to  the 
roiiiwndentR  by  way  of  costs  in  the  ap|X)a], 
anu  also  an  order  of  Brett,  J.,  dated  4th  of 
January,  1^7().  should  not  be  severally  quashed 
for  the  insufficiency  thereof. 

At  the  general  annual  licensing  meeting  for 
the  borough  of  Halifax,  held  on  the  2Uth  of 
August,  18G9,  the  apj)ellant  applied  for  a  cer- 
tificate to  enable  him  to  obtain  a  licence  to 
sell  Vx)er.  The  justices  refused  the  applicat  ion. 
At  the  adjourned  general  annual  licensing 
meeting,  lield  on  the  17th  of  SeptemlKT,  1869, 
the  api>ellant  renewed  his  application,  which 
was  again  refused.  The  appellant  appealed 
to  the  quarter  sessions,  holden  at  Leeds,  on 
the  18th  of  Octolxjr,  against  the  refusal  to 
rehear  his  renewed  application.  The  court 
of  quarter  sessions  dismissed  the  apix3al  with 
costs.  The  quarter  sessions  at  Leeds  were 
a<ljourned  to  Doncaster,  and  from  Doncaster 
were  adjourn(;d  to  Sheffield,  and  at  the  ad- 
journed sessions,  held  at  Sheffield,  in  Novem- 
ber, the  costs  of  the  appeal  were  taxed,  by 
the  clerk  of  the  peace,  at  27/.  lis.  ^l. 

On  the  4:th  of  January,  1870,  the  order  on 
tlie  appellant  to  pay  the  sum  of  27/.  lit.  8^/., 
was,  by  order  of  Brett,  J.,  removed  into  this 
court,  pursuant  to  12  &  13  Vict,  c,  45,  s.  18, 
for  the  purpose  of  enforcing  it ;  upon  which 
this  rule  was  obtained. 

Philbriek  shewed  cause.  The  rule  must  be 
discharged.  The  clerk  of  the  peace  properly 
taxed  the  costs  at  the  arljoumed  sessions, 
which  are  the  same  sessions  as  the  original 
sessions.  Of  course  if  the  sessions  had  not 
been  adjourned,  and  the  costs  had  been  taxed 
at  a  subsequent  quarter  sessions,  the  order 
would  liave  been  bad.  But  the  present  case 
is  too  clear  for  argument.  In  Beg.  v.  Beiton 
(11  Q.  B.  379;  17  L.  J.  (M.C.)  70),  the  costs 
were  taxed  in  the  interval  between  two  quar- 
ter sessions,  and  the  api)eal  was  adjourned 
to  a  subsequent  sessions  for  the  purpose  of 


awarding  oosta  That  was  decided  tobeff* 
regular  on  the  construction  of  ss.  27  dc  ^  cC 
9  Geo.  4,  c.  61.  And  in  i?^.  v.  West  Bidin§ 
(6  B.  &  8.  531;  34  L.  J.  (M.C.)  142),  the  cmli 
were  faxed  at  subsequent  sessions.  Thw 
cases  have  no  application  to  the  present  cut 

llannay^  in  support  of  the  rule.   ¥mky  ik 
appeal  was  not  acgourned.    The  granting  tf 
costs  is  a  judicial  act :  Beg,  t.  Long  (1  Q.& 
740);  Fireman  v.  Read  (9  C.  R  (NA)  301; 
30  L.  J.  (M.C.)  123).    The  mere  a^jonramcit 
of  the  sessions  did  not  operate  as  an  a4joii» 
ment  of  the  appeal.    The  order  for  oostB  aol 
having  been  made  at  the  original  umm, 
the  apneal  was  undetenninod  and  fell  totte 
ground.     Beg.  v.  Cambridge  Union  (1  R ft& 
61 ;  30  L.  J.  (M.O.)  137)  shews  that  the  w- 
sions  may  adjourn  a  part-heard  aj^wil  in- 
less  prohibited  by  statute.     The  appeal  lot 
liaving  been  adjourned,  the  adjourned  mi- 
sions  could  have  no  jurisdiction  over  tlieoati 
of  the  appeal.    Se(X>ndly,  if  the  appeal  m 
adjourned,  the  sessions  luid  no  jurisoictioDli 
adjourn  it    By  s.  8  of  the  Wine  and  Bea>> 
hoase  Act,  1869  (32  6l  33  Vict  c.  27).  u  ap- 
peal against  the  refusal  to  grant  a  oeitifieito 
18  regulated  by  ss.  27  &  29  of  9  Geo.  4,  e.  jSlf 
and  it  has  been  decided,  on  the  const roctioi 
of  those  sections,  that  an  appeal,  such  as  thii^ 
CAnnot  be  a(]joumedfbr  the  purpose  of  duBK 
costs:  Beg.  v.  Bdton  (11  Q.  B.  379;  17 L J. 
(M.C.)  70). 

[Keating,  J.  In  that  case  the  appeal  vm 
adjourned,  and  the  costs  were  taxed  not  at 
adjourned  but  subsequent  sessions.] 

That  appears  to  lie  so,  but  the  Conit  de- 
cided the  case  upon  the  ground  that  tbi 
whole  proceeding  connected  with  the  appeal 
is  confined  to  the  next  quarter  sessions.  ^ 
tion  27  lieing  express, "  that  the  Court  atwfl 
sessions  shall  determine  the  appeal,  and  nnler 
such  costs  as  they  shall  thiuk  fit." 

[Lush,  J.  In  Beg,  v.  Ely  (5  R  &  B.  489; 
25  L.  J.  (M.C.)  1),  the  facts  were  precisely 
similar  to  the  present  casa] 

The  point  was  not  taken  in  that  case. 
The  only  question  argued  and  decided  was, 
whether  the  recognizances  were  estreated  in 
time.  In  addition  to  the  language  of  s.  27  d 
9  Geo.  4,  c.  61,  which  received  a  judicial  in- 
terpretation in  Beq,  y.  Bel  Urn  (II  (J.  B.  379; 
17  L.  J.  (M.C.)  70).  there  ia  a  sulstiintial 
reason  why  no  adjournment  of  a  licouaBg 
appeal  should  be  permitted.  The  quaitff 
sessions,  if  they  allow  the  appeal,  are  esh 
powered  to  grant  a  licence  to  the  appellait 
(s.  21) :  all  licences  within  the  counties  d 
Middlesex  and  Surrey  must  be  granted  witlin 
the  first  ten  days  of  March,  to  be  in  fow 
until  the  5th  of  April  in  the  following  year: 
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toes  in  every  other  county  mnst  be 
ween  the  20th  of  August  and  14th 
er,  to  be  in  force  until  the  10th 
in  the  following  year  (bs.  1-13),  it 
b  the  appellant,  by  carrying  his 
le  always  may,  to  the  April  quar- 
in  the  one  case,  and  the  October 
dons  in  the  other,  can  always  ob- 
tnce,  if  entitled  to  it,  without  any 
.  But  if  the  sessions  have  power 
it  all,  the  power  is  unlimited,  and 
bject  of  the  Act,  which,  as  Lord 
^8,  in  Beg.  v.  Bdton  (11  Q.  B.  379 ; 
LC.)  70),  was,  "that  everything 
settled  speedjlj"  would  be  de- 


J.  (1).  In  this  case  the  appeal, 
leaitl  at  the  quarter  sessions  held 
I  of  October,  was  dismissed  with 

costs,  however,  were  not  ascer- 
Lce ;  but  the  sessions  having  been 
a4ioumed,  and  held  by  adjoum- 
leffield,  at  the  adjourned  sessions 
f  the  appeal  were  taxed.  The 
,  the  appeal  having  been  on  the 
ustices  to  grant  a  certificate  for 

licence  under  9  Geo.  4,  c.  61,  can 
«  ascertained  at  adjourned  ses- 
aeems  to  me  that  this  is  a  plain 
36  the  question  really  comes  to 
er  an  adgoomment  of  the  quarter 
a  continuance  of  ihe  same  ses- 
3ther  and  a  different  quarter  ses- 
they  are  not  the  same  sessions, 
)6ts  coald  not  have  been  ascer- 
3tion  27  of  9  Geo.  4,  c.  61,  pro- 


»ae  was  decided  in  the  second  divi- 
Ooart  of  Queen's  Bench  under  the 
Uetion  Act,  1870  (33  Viol:,  c  6,  ss.  2, 4). 


vldes  that  the  appeal  shall  be  to  the  next 
general  sessions  .  .  .  unless  such  sessions 
diall  be  holden  within  twelve  days  after  such 
act  ahsA]  have  been  done,  and  in  that  case  to 
the  next  subsequent  sessions  .  .  .  and  not 
afterwards.  Mr.  Hannay  relies  on  Beg,  v. 
Belton  (11  Q.  B.  379 ;  17  L.  J.  (M.C.)  70), 
but  that  case  does  not  support  his  argument, 
because  the  appeal  was  adjourned  to  a  sub- 
sequent sessions,  and  that  was  held  to  be  too 
late  under  ti^at  Act  of  Parliament.  In  Beg, 
V.  Ely  (5  E.  &  B.  489 ;  25  L.  J.  (M.C.)  1)  the 
&cts  were  very  similar,  and  this  very  point 
was  involved.  It  is  true  the  point  was  not 
taken,  and  therefore  there  was  no  judicial 
decision,  but  tiie  fact  of  the  point  not  having 
been  taken  by  counsel  or  by  the  Court,  seems 
to  shew  that  they  did  not  attach  much  weight 
to  the  objection ;  this,  at  all  events,  is  quite 
certain,  that  there  is  no  decision  the  other 
way.  Beg,  v.  Bdton  (11  Q.  B.  379 ;  17  L.  J. 
(M.C.)  70)  is  clearly  distinguishable.  The 
question,  then,  really  is,  is  the  adjournment 
of  the  quarter  sessions  a  continuance  of  the 
same  sessions  ?  In  my  opinion  they  were 
the  same  sessions. 

Lush,  J.  An  adjournment  of  a  court  is  a 
continuance  of  the  same  sitting.  This  ses- 
sion was  continued  over  to  the  adjournment 
day.  I  can  see  nothing  in  s.  27  of  9  Geo.  4» 
c.  61,  which  requires  an  ai>peal  to  be  deter- 
mined at  the  quarter  sessions  without  any 
adjournment. 


Haknsn,  J.,  concurred. 


Bide  discharged. 


Attorneys  for  appellant :  Bower  &  Cotton, 
Attorneys  for  respondents :  Edwards,  Lay^ 
ton,  <£;  Jaqttes, 


Fe5.2, 187L     I 


Th«  QuKEN  v.  LiTTLECHlLl). 
ThX  QuSSM  V,  H£8U)P. 


I    [6Q.B.  298.] 


nation— Separate  CJonviction— Sepa* 
lalty — Separate  Hearing— Discretion 
!es— 1  &  2  Wm.  4,  c.  32,  s.  8. 

2  Wm.  4,  c.  32,  ».  3,  (/"  any  person 
$haU  kiU  or  take  any  game,  or  use 
1,  dx,j/or  the  purpose  qf  killing  or 
KLme  on  a  Sunday  .  .  .  stich  person 
nction,/or/eit/or  every  such  offence 
i  exceeding  51. 

sessions  an  ir^ormation  was  laid 

d^endants  charging  tliat  they  did 

ind  kiU  two  pheasants  contrary  to 

iaiute;  each   claimed  to  be  tried 


separately  in  order  to  call  the  other  as  a  witness ; 
the  justices  reused,  and  heard  the  charge  against 
both  together,  and  convicted  them,  and  a  convic" 
tion  was  drawn  up  separately  against  each  de* 
fendant  imposing  a  penalty  ^  3/. : — 

Held,  that  it  was  in  the  discretion  of  the 
justices  whether  they  tvould  hear  the  charge 
separately  or  not;  that  as  the  penalty  was  im' 
posed  on  every  person  acting  in  contravention 
qf  the  statute,  each  defendant  uhis  separately 
liable  to  the  whole  penalty,  and  that  separate 
convictions  were  right. 

Oh  appeal  to  the  Essex  Quarter  Sessionfl 
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agaimt  a  conviction  whereby  George  Little- 
child  was  convicted  under  s.  3  of  1  <&  2 
Wm.  4,  c.  32  (1)  for  using  a  gun  and  killing 
game,  the  sessions  confirmed  the  conviction 
subJL'Ct  to  a  case. 

At  tlie  same  sessions,  on  appeal  against 
another  conviction  of  William  Heslop  for  a 
similar  offence,  the  justices  confirmeid  the 
conviction  also  subject  to  a  case. 

The  appellant  in  the  first  appeal  was  con- 
victed at  the  potty  sessions  of  Ongar,  for  that 
he  did  on  Sunday  the  10th  of  October  1869, 
unlawfully  use  a  certain  gun,  and  did  then 
and  there  kill  certain  game,  to  wit,  two 
pheasants,  and  was  adjudged  for  his  offence 
to  forfeit  and  pay  the  sum  of  3/.  and  costs; 
and  in  default  to  be  imprisoned  for  twenty- 
one  days  unless  the  several  sums  bo  sooner 
paid. 

The  appellant's  second  ground  of  appeal 
was  as  follows:  "That,  if  the  justices 
before  whom  the  information  was  heard  did, 
in  fact,  convict  mo  and  William  Heslop  of  a 
joint  offence,  it  was  illegal  to  inflict  such 
separate  penalties  upon  each  of  us  as  they 
inflicted ;  and  if  the  justices  did.  in  fiwt,  con- 
vict each  of  us  of  a  separate  offence,  then  it 
was  illegal  for  them  to  do  so  upon  a  joint 
information  and  a  joint  hearing  after  they 
had  been  required  on  my  behalf,  and  had 
refused,  to  hear  the  charge  against  me  sepa- 
rately." 

The  facts  relied  on  by  the  appellant  under 
his  second  ground  of  appeal  were  as  follows : — 
On  the  13th  of  October,  1869,  an  information 
was  laid  against  George  Littlechild  and 
William  Heslop,  stating  that  they  did,  on 
Sunday  the  10th  of  October,  1869,  unlawfully 
use  a  certain  engine,  to  wit,  a  gun,  for  the 
purpose  of  killing  game,  whereby  they, 
(i.  Littlechild  and  W.  Heslop,  had  severally 
forfeited  a  sum  of  money  not  exceeding  5/. 
In  obedience  to  two  summonses,  (Jeorge 
Littlechild  and  William  Heslop  appeared  at 
the  petty  sessions,  and  were  dcfen<ied  by  the 
same  attorney,  who,  on  behalf  of  both,  applied 
to  the  justices  that  the  cases  might  be  heard 
separately,  in  order  that,  on  the  hearing  of 
the  charge  against  George  Littlecbild,  William 
Heslop  might  be  called  to  give  evidence ;  but 
the  justices  refused  to  hear  the  cases  sepa- 
rately, and  convicted  both  the  defendants. 

The  two  convictions  returned  to  the  quar- 
ter sessions  were  verbatim  the  same,  except 
as  to  the  names  of  the  persons  convicted. 

On  the  hearing  of  the  first  appeal,  it  was 
contended  for  the  appellant  that  the  pro- 
ceedings at  the  petty  sessions  were  irregular 

(1)  1  &  2  Wm.  4,  c.  32,  s.  3:  " If  any  person 
whatsoever  shall  kill  or  take  any  game  or  use  any 
<^og>  gun,  net,  or  other  ennue  or  instrument  fur 
thejpurpose  of  killing  or  taking  gumeona  Sund'<y 
or  Gnristmas-day,  such  person  shall  on  conviction 
thereof  before  two  justices  of  the  peace  forfeit  and 
pajr  for  every  such  offence  such  sum  of  money  nol 
exceeding  Si.Mio  the  justices  shall  beem  mctd.** 


\ 


and  invalid,  and  that  the  convictioii  < 
be  quashed. 

It  was  contended  for  the  respond< 
the  proceedings  were  not  objectiona 
the  conviction  was  valid. 

The  quarter  sessions  decided  in  t 
the  respondent;  and  on  hearing  th< 
the  first  appeal  William  Heslop  wa 
as  a  witness  on  behalf  of  George  Littl 

All  the  facts  above  stated  equally  ; 
the  second  appeal 

The  question  for  the  opinion  of  tl 
was,  whether,  by  reason  of  the  yioi 
at  the  petty  sessions,  the  court  of 
sessions  ought  on  the  appeal  to  have  • 
the  convictions. 

Atkinson,  for  the  defendants,  co 
that  the  convictions  were  wrong,  first, 
the  information  was  jointly  against 
defendants,  and  if  the  offences  we 
offences  they  could  not  be  separat< 
victed.  He  cited  Ex  parte  Sylvester  (I 
61.)  Secondly,  if  the  offences  were  f 
offences,  each  defendant  was  entitl( 
separate  hearing  before  the  justices  i 
sessions. 

Warton,  for  the  prosecution,  oontenc 
it  was  a  matter  of  discretion  with  the 
whether  each  defendant  should  have 
rate  hearing :  Winaor  v.  B&j.  (Law  Rep 
390") ;  and  also  that  the  penalty  for  an 
unoer  s.  3  of  1  &  2  Wm.  4,  c,  32,  was  i 
on  every  person  guilty  of  the  offen 
that  as  every  offender  was  separate! 
to  a  separate  penalty,  a  separate  eoi 
against  each  was  right.  He  cited  Rex  v 
(Cowp.  610,  612) ;  Rey.  v.  Huhe  (5  T. 

Mellor,  J.  I  am  of  opinion  thf 
the  facts  stated  in  the  case  the  jv 
of  the  quarter  sessions  aflinnine  t! 
victions  is  right.  Rex  v.  CUrke  (Co^ 
612)  governs  this  case.  In  the  pre& 
the  information  was  jointly  against 
offenders ;  they  were  separately  conv 
separate  convictions.  It  is  clear  t 
penalty  is  imposed  on  each  person, 
would  have  been  wrong  to  have  cc 
them  jointly.  It  never  could  be  \ 
that  one  of  the  offenders  should  ] 
whole  aggregate  of  the  two  penaltit 
to  prison  until  the  other  had  paid  hi 
I  think  that  the  convictions  wer 
right. 

Lush,  J.  It  is  perfectly  clear  tha 
more  persons  may  commit  an  oflknc 
s.  3  of  1  &  2  Wm.  4,  c.  32.  That  beinj 
information  is  not  wrong  for  being ; 
charges  that  George  Littlechild  a^' 
Heslop  did  unlawfully  use  a  certain 
to  wit,  a  gun,  for  the  purpose  of  killin] 
that  is  clearly  an  act  which  may  be  coi 
by  two  persons  jointly.  They  were  sni 
\jc>^V\i^T,  «&!i  ^t  Uie   hearing  befi 
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J  a  right  to  demand  a  separate  trial  ? 
8  no  case  which  says  they  have  this 
nd  the  conyictions  cannot   be  im- 

on  this  gronnd.  The  other  objec- 
that  although  the  two  persons  were 
charged,  they  were  separately  con- 

I  think  they  might  be  separately 
d,  because  the  penalty  incurred  is 
i.  The  imprisonment  of  one  person 
be  the  imprisonment  of  the  other; 
however,  of  there  being  one  convic- 
ivicting  them  both,  and  subjecting 
*  a  penalty,  there  are  two  separate 
ons ;  but  from  this  no  possible  injus- 
njuxy  can  result 

m»,  J.  I  am  of  the  same  opinion, 
st  question  is  whether  a  person  is 
.  as  of  right  to  be  tried  separately,  in 
hat  he  may  call  another  person  with 
be  is  jointly  charged  as  a  witness.  It 
xperience  of  eyerybody  that  this  is  a 
of  discretion,  and  that  a  person  jointly 
I  with  another  has  no  such  right  as 
claimed.  Then  the  other  question  is, 
r  the  offence  charged  is  one  for  which 
eraons  could  be  convicted  separately. 
le  is  thus  laid  down  and  summed  up 


in  Paley  on  Couvictious,  6th  ed.,  p.  262 :  "  If 
either  the  penalty  be  imposed  by  the  Act  upon 
each  person  convicted,  even  where  the  offence 
would  in  its  own  nature  be  single,  or  if 
the  quality  of  the  offence  be  such  that  the 
guilt  of  one  person  may  be  distinct  from  that 
of  the  others,  in  either  of  these  cases  the 
penalties  are  several."  This  is  a  case  which 
falls  within  the  first  branch.  The  legislature 
intended  to  punish  any  one  engaged  in  the 
acts  mentioned  in  s.  3  of  1  &  2  Wm.  4,  c.  32, 
and  a  separate  conviction  in  each  case  was 
proper.  Mayhew  v.  WardJey  (14  C.  B.  (N.S.) 
550)  was  a  case  in  which  two  persons  were 
together  on  a  highway  jointly  engaged  in 
the  unlawful  act  of  destroying  game,  they 
were  separately  convicted,  and  it  was  held 
that  the  conviction  was  proper.  In  its  cir- 
cumstances that  case  is  like  the  present, 
and  I  am  of  opinion  that  these  convictions 
were  right,  and  the  order  of  the  quarter 
sessions  ought  to  be  affirmed. 

Order  of  qttarter  session*  affirmed. 

Attorney  for  prosecution :  W.  R.  Preston. 
Attorney  for  defendants :  C.  J  BaivUngs. 


S,  I  The   Hammersmith   Bbidoe   Compant,   Appellants;    The   Ovebseers   of 


{ 


Hammebsmith,  Bespomdents.    [6  Q.  B.  230.] 


ItAe — Old  Exemptions  from  Sewer  Rate — 
neial  Benefit  derived  from  Sewer — ^Rating 
Bridge—Metropolitan  Management  Act, 
k5  (18  A  19  Vict,  a  120),  s.  164— Metropo- 
m  Sewen  Act,  1848  (11  &  12  Vict  c.  112). 

Metropolitan  Management  Act,   1855 

19    Viet.  c.  120),  8,  164,  provides  that, 

my  property  was,  at  the  time  (184b)  of 

0ie  first  commission  under  11  <£;  12 

112,  entitled  to  exemption  from  sewer 
di  exemption  shatt  he  allowed  in  levying 
^joer  rate  und/tr  this  Act ;  and  s»l%  of 
I  Vict,  c  112,  aho  preserves  the  old  ex- 


iT.  suspension-bridge  over  the  Thames,  in 
'opoUtan  district,  was  huHt  with  ap- 
m  or  roads  under  an  Act  of  Parliament, 

O0Si»  to  the  public  on  the  payment  of 
Tm  bridge  itidf  drains  directly  into  the 
mi  ike  approaches  or  roads  now  drain 
mwst  made  in  1854,  but  they  were  euf- 
|f  drainmi  brfore  ihrough  a  barrd  drain 

mM  sM  le  uged),  into  the  river.  A 
umiaed  upon  the  bridge 
ike  hridffe  company  ap» 


pealed,  on  the  ground  that  the  bridge,  as  dis- 
tinct from  the  approaches,  was  entitled  to  «r- 
emption  as  deriving  no  benefit  from  the  sewer : — 

Held,  by  Blackburn  atid  Hannen,  J  J,,  that, 
though  the  bridge  did  not  derive  any  direct  or 
immediate  benefit  from  the  sewer,  a  property 
such  as  the  bridge  and  roads  did  derive  "  the 
general  benefit  and  advantage  of  being  accessible 
and  of  its  approaches  and  neighbouring  public 
ways  being  properly  drained  and  cleansed," 
within  the  principle  ofSoadj  v,  Wilson  (3  Ad. 
&  E.  248) ;  and  that,  consequently,  on  the  au- 
thority of  that  case,  the  property  would  not  have 
been  exempt  from  sewer  rate  before  1848  ,-  and 
that  therefore  the  bridge  as  well  as  the  roads  uhis 
liable  to  the  sewer  rate. 

Cockbum,  C.J.,  dissented,  on  the  ground  that 
no  such  general  benefit  coidd  be  derived  by  the 
bridge  from  the  sewerage  of  the  district. 

Metropolitan  Board  of  Works  v,  Yauxhall 

Bridge  Company  0  ^-  ^  S-  ^^^N  "^^  ^*^^* 
(C.5.)  253),  discuswd. 

Cabe  stated  xvndet  \^&\'5.N\cV^.^.«^ 
an  appeal  agaixist  a  ee^ftx  T%.\ft  tm^  otvxm 
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ICt.h  of  March,  1868,  for  the  parish  of  Ham- 
nierKiiiith. 

1.  The  appellants  were  rated  in  respect  of 
the  "  moiety  of  suspension  bridge,  appurte- 
nances, and  approaches,''  in  one  sum,  at  a 
gross  estimated  rental  of  HOG/.,  and  in  a 
rateable  value  of  95G/. 

2.  The  appellants  are  "  The  Hammersmith 
Bridge  Comiwny,''  incorporated  hy  5  Geo.  4, 
c.  cxii.,  for  the  purpose  of  building  a  bridge 
over  the  Thames,  from  Hammersmith,  in  the 
county  of  Middlesex,  to  Barnes,  in  the  county 
of  Surrey,  and  for  making  convenient  roads 
and  avenues  to  communicate  with  such  bridge. 
Tlie  Act  was  altered  and  amended  by  9  Geo.  4, 
c.  Hi.  (1). 

4.  The  respondents,  the  overseers  of  the 
parisli  of  Hammersmith,  made  the  rate  under 
an  order  of  the  Board  of  Works  for  the  Ful- 
ham  district,  constituted  by  the  Metropolitan 
Management  Act,  1855, 18  &  19  Vict.  c.  ItiO 
(amended  by  19  &  20  Vict.  c.  112,  and  25  &  26 
Vict.  c.  1()2),  for  the  local  management  of  the 
metroi)olis,  in  respect  of  the  sewage  and 
drainage,  and  the  paving  and  cleansing, 
lighting  and  impi*ovements  thereof. 

5.  The  appellants,  under  the  powers  con- 
ferred upon  them  by  these  Acts,  made  and 
completed  a  bridge  over  the  Thames,  and  the 
bridge  and  the  approaches  were  thrown  open 
to  the  public  for  use,  upon  payment  of  the 
prescribed  tolls,  in  1827.  The  bridge  and 
approaches  have  from  thence  iKjen  maintained 
by  the  appellants  for  and  have  been  used  by 
the  public. 

6.  The  parish  of  Hammersmith  is  one  of 
the  two  parishes  that  compose  the  Fulham 
district.  It  extends  on  the  south  to  the 
middle  line  of  the  river  Tliames.  "  The 
bridge  "  crosses  the  river  from  Hammersmitli, 
on  the  north  side,  to  Barnes,  on  the  south 
side ;  one  half  being  in  Hammersmith  parish, 
and  the  other  half  being  in  Barnes  parish. 

7.  The  bridge  drains  directly  into  the  river, 
and  no  part  of  it  drains  into  the  sewers  of 
the  district  board  of  works,  or  into  any  sewer 
whatever.  The  approaches,  "  the  roads,"  and 
other  neighbouring  public  ways,  are  drained 
partly  by  the  Metropolitan  Board  of  Works, 
and  ixirtly  by  the  district  board  of  works. 

8.  The  appellants  under  the  powers  of  the 
above  Acts  also  purchased  land,  and  formed 
roads  on  each  side  of  the  bridge  as  approaches 
thereto.  These  roads  they  are  bountf  to  keep 
and  have  kept  in  repair.  These  roads  did 
not  drain  into  any  common  sewer  until  1854 
(none  having  existed  there  previously),  up  to 
which  time  the  surface  water  was  carried  off 
hy  a  barrel  drain  into  the  river.  This  barrel 
drain  was  made  and  maintained  by  the  ap- 


(1)  The  above  Acts  wore  to  bo  taken  as  part  of 
th«?  eaae.     The  chief  sectioiiti  roferrod  to  of  the 
tint  Act  aropven  in  15  Q.  B.  369,  note  (b\;  aud 
no  aectiona  of  the  other  Act  were  referreA  to. 


pcllants,  and  is  still  in  ezistenoe,  and  nd^ 
Ix)  used  as  before.  In  the  year  1854,  the  Um 
commissioners  of  sewers  constructed  a  seiv, 
hereinafter  called  "  the  new  sewer/'  undertfcs 
appellants'  land.  This  sewer  goes  fron  tb 
high  road  at  Hammersmith  into  the  Thnei 
near  Hammersmith  Bridge,  and  the  ccnmBi> 
sioners  made  gullies  to  condact  the  siir&ci 
water  from  the  road  to  the  sewer.  Tbe  ap- 
pellants did  not  require  this  to  be  done,  nor 
was  it  necessary  for  them  that  it  should  la 
done,  inasmuch  as  up  to  the  time  of  the  ea^ 
struction  of  the  new  sewer  the  barrel  dnii 
was  amply  sufiftoient  to  carry  ofi^  and  dii 
carry  on,  the  surface  water  firom  and  dto- 
tually  drain  the  roads. 

9.  The  new  sewer  became  vested  in  tks 
Metropolitan  Board  of  Works  by  virtue  of 
the  Metropolitan  Lo^l  Management  M 
1855,  s.  35,  and  sch.  D.,  and  since  it  was  eoa- 
structed  always  has  been  and  still  is  inopeii- 
tion  as  above  described. 

10.  The  houses  adjacent  to  ''thenadi' 
drain  into  the  new  sewer.  The  surface  watv 
diverted  from  the  appellants'  barrel  dnii 
into  the  new  sewer  assists  to  carry  down  tbi 
soil  in  that  sewer. 

11.  The  owners  and  occupiers  of  the  a^j^ 
cent  houses  pay  the  sewer  rate  in  respect  of 
theuL  No  sewer  rate  was  ever  made  opoa 
or  paid  in  the  parish  till  the  year  1854,  Mft 
in  that  year,  and  from  thence  to  1861,  latai 
were  made  upon  and  paid  by  the  appellaDk 

12.  In  1862,  after  the  opinion  pronoonoed 
by  the  Court  of  Queen*s  Bench,  in  the  Kom- 
Ml  Hriilqe  Cnw  (7  E.  &  B.  964 ;  26  L  J. 
(Q.B.)  253),  the  appellants  objected  to  thi 
charge  of  sewer  rate,  and  the  then  overMen^ 
in  conformity  with  that  opinion,  reduced  tte 
appelhints'  rating  from  the  rateable  value  of 
4y  5/.  to  40?.  in  respect  of  a  "  moiety  of  «iif 
pension  bridge  appurtenances."  This  latiiv 
was  continued  down  to  the  mitlriTig  of  tbs 
rate  now  appealed  against. 

13.  The  rate  appealed  against  is  madeoa 
the  persons  incluaing  the  appellants,  and  ii 
respect  of  the  property  inclndmg  *'  tbe  brides,* 
by  law  rateable  to  the  relief  of  the  poor  it 
the  parish,  and  \&  assessed  upon  the  net  an- 
nual value  of  such  property  ascertained  Iv 
the  poor-rate  for  the  time. 

15.  It  was  agreed  that  no  objecticm  waste 
be  taken  to  the  form  of  the  rate. 

16.  The  appelhints  contend  that  they  in 
not  liable  in  respect  of  "the  bridge,*^ bol 
only  in  respect  of  "  the  roads,"  in  the  n^te 
called  "the  approaches.*'  The  respondenti 
contend  that  "  the  bridge  "  and  **  the  wadi" 
are  one  property,  and  as  such  both  rateable 
according  to  the  assessment  to  the  poor-iala 

17.  The  question  for  the  opinion  of  tlie 
Court  was :— Whether  the  bridge  and  the 
roads  called  in  the  rate  "  approaches  **  are  to 
be  both  rated  to  the  sewer  rate,  or  wbethtf 
the  bridge  is  exempt,  and  the  roads  obIIj  an 
t^\a«X{Vq.  ^^  V^^*^nnfir,theratei8toiftaBi 
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ind  jnd^ent  is  to  be  entered  for  the  respon- 
ients  with  coRts.  If  the  latter,  jadgment  is 
ko  be  entered  for  the  appellants  with  costs, 
md  the  sewer  rate  is  to  be  amended  by  con- 
Imng  the  assessment  to  the  approaches,  and 
BBdncing  the  rate  to  401, 

Jan.  la    J,  Brown,  Q.C.  (with  him  Hay- 
mumd),  for  the  appellants.     The  bridge,  as 
cUfllinct  from  the  approaches,  is  not  rateable 
lo  the  sewer  rate.    It  is  found  in  the  case 
that  it  derives  no  benefit  from  the  sewer, 
boiiig  drained  directly  into  the  river.    The 
late  is  imposed  by  an  order  of  the  board 
under  &  158of  18  &  19  Vict  c.  120 ;  bv  s.  161, 
the  oyerseers  are  to  levy  the  rate  in  the  same 
miy  as  the  poor-rate ;  but  by  s.  164,  where 
anj  property  at  the  time  of  the  issuing  of 
any  conunission  under  11  &  12  Vict  c.  112, 
was  entitled  to  exemption  from,  or  to  any 
zednction  in  respect  of  sewer  rate,  sudi  ex- 
emption or  reduction  is  to  be  allowed.    This 
pQint,  as  far  as  an  express,  thoueh  extra- 
jodicial,  opinion  in  a  considered  judgment  of 
this  Gourt,  has  already  been  decided  in  £&- 
^onr  of  the  appellants  in  Metropolitan  Board 
^f  Workn  Y.  Vauxhall  Bridge  Co.  (7  K  &  B. 
■t  p.  983;  26  L.  J.  (Q-BJ  at  p.  256),  where 
the  Gourt  held  that  &  76  of  11  &  12  Vict, 
a  112,  which  is  precisely  the  same  in  form  as 
a  164  of  the  present  Act,  had  carefolly  pre- 
Mrred  the  ancient  principle  of  rating  for 
aewers,  and  that  in  rating  the  benefit  derived 
fiom  the  sewers  by  the  property  should  still 
lie  r^arded.     In  that  case  the  Court  de- 
dined  to  go  on  and  give  any  opinion  as  to 
tte  quantum  of  benefit.    Again,  in  the  Hack^ 
am  and  Lambtrhurgt  Cases  (£.  B.  &  K  at  p.  45; 
V  !«.  J.  rM.C.)  at  p.  241),  it  was  expressly 
decided  tnat  the  principle  was  preseiVed  by 
t  164,  ''which  regulates  the  imposition  of 
iBwer  rate,  namely,  that  of  actual  benefit  re- 
BttYed  by  the  property  rated."     In  Beg,  v. 
ffead  (1),  the  Court  held  that  the  quantum 
tf  benefit  could  not  be  regarded  if  any  benefit 
vere  shewn  to  be  derived  by  the  property, 
ad  though  that  will  apply  to  the  ratiog  of 
he  approaches,  it  leaves  the  bridge  untouched, 
o  b^efit  at  all  being  derived  by  that.    This 
sjnciple,  that  some  benefit  must  be  shewn, 
luways  observed  under  the  old  law: 


^amiers  v.  Scrogifs  (3  M.  &  S.  447} ;  Stafford 
\  I/anuton  (2  B.  d  R  691) ;  Bex  v.  Tou^ 
TanUets  Commissioners  (9  B.  &  C.  517,  521) ; 
terfiy  T.  Wilson  (8  Ad.  A  E.  248),  wiU  bo  re- 
ied  on  by  the  other  side,  in  which  it  was 
leld  that  property  is  liable  to  be  rated  for 
he  sewers  although  the  benefit  be  not  im- 
Dcxliate.  That  case,  to  say  the  Icsst  of  it, 
;oe8  to  an  extreme  length;  but  such  property 
UB  Somerset  House  is  very  different  from  such 
h  stmcturo  as  a  bridge,  and  indirect  benefit 


(I)  32  Ijl  J.  (H.C.)  115 :  also  rcportc<1  3  B.  &  8. 
119 ;  but  this  report  wns  not  before  tho  Court 


may  well  have  been  derived  by  Somerset 
House  on  principles  totally  inapplicable  to  a 
bridge. 

Jan.  25.    C  Pollock,  Q.C.  (WiU  with  him), 
for  the  respondents.   By  5  Gkjo.  4,  c.  cxii.,  tho 
bridge  andf  approaclics  are  treated  throughout 
as  one  concern.     By  as.  63  and  66  the  com- 
pany of  proprietors  are  empowered  to  build 
a  bridge  "with  convenient  roads  and  ap- 
proaches."   By  s.  121  they  may  set  up  toll- 
gates  on  any  part  of  the  bridge  and  ap- 
proaches.   Alia  by  ss.  138, 139,  tho  bridge 
and  roads  are  treated  as  one  for  the  purpose 
of  repair  and  lighting.  Indeed,  the  approaches 
are  absolutely  necessary  to  and  form  a  com- 
ponent part  of  the  bridge.    The  whole  pro- 
perty, bridge  and  approaches,  must  therefore 
oe  taken  as  one ;  and  if  any  part  of  it  de- 
rives benefit  from  the  sewers  (as  it  is  clear  the 
approaches  do),  the  whole  is  rateable,  and  the 
quantum  of  benefit  is  immaterial.    Soady  v. 
Wilsoti  (3  Ad.  &  K  248, 263)  is  dirwtly  in 
point,  even  assuming  no  immediate  benefit 
be  shewn  to  the  bridge  taken  per  sc.    There 
the  Court  say  :  "  The  benefit  is  not  required 
to  be  immediate,  nor  do  the  cases,  or  tho  com- 
mission itsolf,  or  the  statutes,  sav  anything 
of  tho  nature  or  the  amount  of  the  benefit." 
More  benefit,  by  tho  absolute  draining  of  the 
approaches,  is  shown  hero  than  in  that  case, 
where  tho  only  benefit  the  buildings  of  Somer- 
set House  derived  from  tho  sewers  was  tho 
general  benefit  and  advantage  of  being  acces- 
sible, and  of  its  approaches  and  neighbour- 
ing public  ways  being  properly  drained  and 
cleansed.    In  Darling  v.  Epsom  Board  (5  E.  dc 
B.  471 ;  24  L.  J.  (M.C.)  152)  the  same  prin- 
ciple is  applied  to  a  district  rate,  that  the 
quantum  of  benefit  is  immaterial  so  long  as 
some  part  of  the  general  property  is  bene- 
fited.   In  Bex  V.  Barnes  (I  B.  &  Ad.  113), 
and    in    Beg.  v.    Hammersmith   Bridge   Co, 
(15  Q.  B.  369;  18  L.  J.  (M.C.)  85),  this  bridge 
was  hold  liable  to  the  poor-rate  of  the  two 
parishes  of  Barnes  and  Hammersmith  on  tho 
principle  that  the  bridge  and  approaches 
were  one  concern.    Masters  v.  Scroggs  (3  M.  ft 
S.  447)  was  decided  without  fall  considera- 
tion.   It  is  inconsistent  with  Soady  v.  Wil- 
son (3  Ad.  &  E.  248),  and  went  on  the  prin- 
ciple that  tlie  district  or  area  over  which 
each  rate  was  to  extend  must  depend  upon 
the  level.    Here  the  area  of  the  rate  is  de- 
fined by  the  district  independently  of  any 
level.    The  opinion  of  this  Court  in  Mttrojto- 
liUin  Board  of  Works  v.  Vauxhall  Bridge  Co. 
(7  E.  &  B.  964 ;  26  L.  J.  (Q.B.)  253)  is  really 
in  favour  of  tho  rateability  of  tlie  bridge. 
The  Court  say  that  regard  must  Iw  ha<l  to 
tho  benefit  which  tlie  ])ropcrty  derives  from 
the  sewers  as  under  tlie  old  law ;  but  that, 
as  explained  by  Crompton,  J.,  in  Rfo,  v.  Head 
(32  L.  J.  (M.C.)  115;  but  sec  3  B.  <fe  S.  at 
p. 424),  who  was  one  of  the  Court  in  the  pre- 
vious cose,  has  rofon'ueo,  not  to  the  quantum. 
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Hammersmith  Bridob  Compamt  v.  Gyebsebbs  or  Hammkbbmith. 


16th  of  March,  1868,  for  the  parish  of  Ham- 
mcrsiiiith. 

1.  The  appellants  were  rated  in  rcspeot  of 
the  "  moiety  of  suspension  bridge,  appurte- 
nances, and  approaches,"  in  one  sum,  at  a 
gross  estimated  rental  of  1106^.,  and  in  a 
rateable  yalue  of  956/. 

2.  The  appellants  are  "  The  Hammersmith 
Bridge  CJompany,*'  incorporated  by  6  Qeo,  4, 
c.  cxii.,  for  the  purpose  of  building  a  bridge 
over  the  Thames,  frcMn  Hammersnuth,  in  the 
county  of  Hiddlesez,  to  Barnes,  in  the  county 
of  Surrey,  and  for  making  convenient  roads 
and  avenues  to  communicate  with  such  bridge. 
The  Act  was  altered  and  amended  by  9  Qeo.  4, 
c.  lii.  (1). 

4.  The  respondents,  the  overseers  of  the 
parish  of  Hammersmitii,  made  the  rate  under 
an  order  of  the  Board  of  Works  for  the  Ful- 
ham  district,  constituted  by  the  Metropolitan 
Management  Act,  1855, 18  &  19  Vict.  c.  120 
(amended  by  19  &  20  Vict.  c.  112,  and  25  &  26 
Vict  c.  102),  for  the  local  management  of  the 
metropolis,  in  respect  of  the  sewage  and 
drainage,  and  the  paving  and  cleansing, 
lighting  and  improvements  thereof. 

5.  The  appellants,  under  the  powers  con- 
ferred upon  them  by  these  Acts,  made  and 
completed  a  bridge  over  the  Thames,  and  the 
bridge  and  the  approaches  were  thrown  open 
to  the  public  for  use,  upon  payment  of  the 
prescribed  tolls,  in  1827.  The  bridge  and 
approaches  have  from  thence  been  maintained 
by  the  appellants  for  and  have  been  used  by 
the  public. 

6.  The  parish  of  Hammersmith  is  one  of 
the  two  parishes  that  compose  the  Fulham 
district.  It  extends  on  tno  south  to  the 
middle  Une  of  the  river  Thames.  "  The 
bridge  "  crosses  the  river  from  Hammersmith, 
on  the  north  side,  to  Barnes,  on  the  south 
side ;  one  half  being  in  Hammersmith  parish, 
and  the  other  half  being  in  Barnes  parish. 

7.  The  bridge  drains  directly  into  the  river, 
and  no  jpart  of  it  drains  into  the  sewers  of 
the  distnct  board  of  works,  or  into  any  sewer 
whatever.  The  approaches,  "  the  roeids,"  and 
other  neighbouring  public  ways,  are  drained 
partly  by  the  Motropolitui  Board  of  Works, 
and  partly  by  the  district  board  of  works. 

8.  The  appellants  under  the  powers  of  the 
above  Acts  also  purchased  land,  and  formed 
roads  on  each  side  of  the  bridge  as  approaches 
tliereto.  These  roods  they  are  bound  to  keep 
and  have  kept  in  repair.  These  roads  did 
not  drain  into  any  common  sewer  until  1854 
(dodo  having  existed  there  previously),  up  to 
which  time  the  surfEice  water  was  carried  off 
by  a  barrel  drain  into  the  river.  This  barrel 
drain  was  made  and  maintained  by  the  ap- 


(1)  The  above  Acta  wore  to  be  taken  aa  port  ot 
the  caae.     The  chief  sections  referred  to  ot  tUe 
ant  Act  aregiwen  in  15  Q.  B.  869,  note  (b) ;  Bud 
ao  aectioaa  of  the  other  Act  were  referred  to. 


pellants,  and  is  still  in  ezistenoe,  i 
be  used  as  before.  In  the  year  1851 
commissioners  of  sewers  constructec 
hereinafter  called  "  the  new  sewer," 
appellants'  land.  This  sewer  goes 
high  road  at  Hammersmith  into  th< 
near  Hammersmith  Bridge,  and  th< 
sioners  made  gullies  to  conduct  tl 
water  from  the  road  to  the  sewer, 
pellants  did  not  require  this  to  be 
was  it  necessary  for  them  that  it  < 
done,  inasmuch  as  up  to  the  time  o: 
struction  of  the  new  sewer  the  bai 
was  amply  suflftcient  to  carry  of^ 
carry  on,  the  surface  water  from  a 
tually  drain  the  roads. 

9.  The  new  sewer  became  veste 
Metropolitan  Board  of  Works  by 
the  Metropolitan  Local  Managen 
1855,  s.  35,  and  sch.  D.,  and  since  it 
structed  always  has  been  and  still  is 
tion  as  above  describe. 

10.  The  houses  adjacent  to  "th 
drain  into  the  new  sewer.  The  surfi 
diverted  from  the  appellants'  ban 
into  the  new  sewer  assists  to  carry  < 
soil  in  that  sewer. 

11.  The  owners  and  occupiers  of 
cent  houses  pay  the  sewer  rate  in  r 
them.  No  sewer  rate  was  ever  nu 
or  paid  in  the  parish  till  the  year  ] 
in  that  year,  and  from  thence  to  Vt 
were  made  upon  and  paid  by  the  ap 

12.  In  1862,  after  the  opinion  pre 
by  the  Court  of  Queen*s  Bench,  in  t 
hdl  Bridge  Case  (7  E.  &  B.  964; 
CaB.)  258),  the  appellants  objecto 
charge  of  sewer  rate,  and  the  then  o 
in  conformity  with  that  opimon,  red 
appellants'  rating  from  the  rateable 
475/.  to  40/.  in  respect  of  a  "  moiet; 
pension  bridge  appurtenances."  Th 
was  continued  down  to  the  rnukirx 
rate  now  appealed  against. 

13.  The  rate  appealed  against  is 
the  persons  incluaing  the  appellant 
respect  of  the  property  including  "  th< 
by  law  rateable  to  the  relief  of  the 
the  parish,  and  is  assessed  upon  th 
nuaf  value  of  such  property  asoerti 
the  poor-rate  for  the  time. 

15.  It  was  agreed  that  no  objectic 
be  taken  to  the  form  of  the  rate. 

16.  The  appellants  contend  that 
not  liable  in  respect  of  "the  brid 
only  in  respect  of  "  the  roads,"  in 
called  "the  approaches."  The  les] 
contend  that  "  the  bridge  "  and  "  th 
are  one  property,  and  as  such  both 
according  to  the  assessment  to  the  p 

17.  The  question  for  the  opfnioi 
Court  was:— Whether  the  bridge 
Toada  called  in  the  rate  "  approaobei 
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id  jiidgment  is  to  be  entered  for  the  rcspon- 
mts  with  costs.  If  the  latter,  judgment  is 
»  be  entered  for  the  appellants  with  costs, 
id  the  sewer  rate  is  to  be  amended  by  con- 
img  the  assessment  to  the  approaches,  and 
dncizig  the  rate  to  401. 

Jan.  la     J.  Brown,  Q.C,  (with  him  Raij- 
ond),  for  the  appellants.     The  bridge,  as 
iitinct  from  the  approaches,  is  not  rateable 
»  the  sewer  rate.    It  is  found  in  the  case 
Mfc  it  deriyes  no  benefit  from  the  sewer, 
ang  drained  directly  into  the  river.    The 
ito  is  imposed  by  an  order  of  the  board 
Oder  &  158  of  18  &  19  Vict  c.  120 ;  by  s.  161, 
le  OTcrsecrs  are  to  levy  the  rate  in  the  same 
ay  as  the  poor-rate ;  but  by  s.  164,  where 
ly  property  at  the  time  of  the  issuing  of 
ny  conunission  under  11  &  12  Vict  c.  112, 
«8  entitled  to  exemption  from,  or  to  any 
iduction  in  respect  of  sewer  rate,  such  ex- 
mption  or  reduction  is  to  bo  allowed.    This 
oint,  as  far  as  an  express,  though  extra- 
idicial,  opinion  in  a  considered  juq^ont  of 
bis  Court,  has  already  be^i  decidi^  in  flE^ 
DOT  of  the  appellants  in  Metropolitan  Board 
f  Works  V.  Vaiixhall  Bridge  Co.  (7  E.  &  B. 
t  p.  983;  26  L.  J.  (Q.BO  at  p.  256),  where 
he  Court  held  that  &  76  of  11  &  12  Vict 
•  U2,  which  is  precisely  the  same  in  form  as 
.  164  of  the  present  Act,  had  carefully  pre- 
BTfed  the  ancient  principle  of  rating  for 
eweiB,  and  that  in  rating  the  benefit  derived 
Eom  the  sewers  by  the  property  should  still 
te  regarded.     In  that  case  the  Court  do- 
lined  to  go  on  and  give  any  opinion  as  to 
he  qnantom  of  benefit    Agaon,  in  the  Ilach- 
^aud  Lamberhurst  Cases  (K  B.  &  E.  at  p.  45; 
tr  L.  J.  rM.C.)  at  p.  241),  it  was  expressly 
Iflcided  tnat  the  prmdple  was  preserved  by 
L  164^  "  which  regulates  the  imposition  of 
«wer  rate,  namely,  that  of  actual  benefit  re- 
tched fay  the  property  rated."     In  Beg,  v. 
^md  (IX  the  Court  held  that  the  quantum 
If  benefit  could  not  be  regarded  if  any  benefit 
wne  shewn  to  be  derived  by  the  property, 
kad  though  that  will  apply  to  the  rating  of 
lieapproBches,  it  leaves  tiie  bridge  imtouchcd, 
10  benefit  at  all  being  derived  by  that    This 
pDBcipIe,  that  some  benefit  must  be  shewn, 
*M  always  observed  under  the  old  law: 
UuUrs  y.  Serogtfs  (3  M.  &  S.  447) ;  Stafford 
r.  BdmsUm  (2  B.  d  B.  691);  Bex  v.  Twver 
BamlHs  Commissimers  (9  B.  &  C.  517,  521) ; 
Soorfy  Y.  Wilson  (8  Ad  A  £.  248),  will  1)e  ro- 
ied  on  by  the  other  side,  in  which  it  was 
xeld  that  property  is  liable  to  be  rated  for 
Jie  sewers  although  the  benefit  bo  not  im- 
nedxate.    That  case,  to  say  the  least  of  it, 
!0P8  to  an  extreme  length ;  but  such  property 
fl  Scancrset  House  is  very  di£ferent  from  such 
I  structure  as  a  bridge,  and  indirect  benefit 


ri)  8S  Ia  J.  (Tii.a)  115 :  also  roporiod  3B.&8. 
\9:  bat  this  report  vm  not  before  ito  Ckmrt 


may  well  have  been  derived  by  Somerset 
House  on  principles  totally  ina])plicable  to  a 
bridge. 

Jan.  25.     C.  Poflock,  Q.C.  (Will  with  him), 
for  the  respondents.    By  5  Gtx).  4,  c.  oxii.,  tho 
bridge  ana  approaches  are  treated  throughout 
OS  one  conc<;r]i.     By  ss.  68  and  66  the  com- 
pany of  i)roprietor8  arc  empowered  to  build 
a  bridge  "with  convenient  roudH  and  ap- 
proaches."   By  s.  121  they  may  set  up  toll- 
gates  on  any  part  of  the  bridge  and  ap- 
proaches.   And  by  ss.  138, 139,  tho  bridge 
and  roads  are  trcate<l  as  one  for  the  purpose 
of  repair  and  lighting.  Indeed,  the  approaches 
are  absolutely  necessary  to  and  form  a  com- 
ponent i>art  of  the  bridge.    The  whole  pro- 
perty, bridge  and  approaches,  must  therefore 
be  taken  oh  one ;  and  if  any  part  of  it  do- 
rives  benefit  from  the  sewers  (as  it  is  clear  tlio 
approaches  do),  the  whole  is  rateable,  and  the 
quantum  of  Ix^nofit  is  immaterial.    Swdy  v. 
Wiisfm  (3  Ad.  &  E.  248,  263)  is  directly  in 
point,  even  assuming  no  immediate  benefit 
be  shewn  to  the  bridge  taken  per  se.    There 
the  Court  say  :  "  The  benefit  is  not  required 
to  be  immediate,  nor  do  the  cases,  or  the  com- 
mission itself,  or  the  statutes,  say  anything 
of  the  nature  or  the  amount  of  tlie  benefit." 
More  benefit,  by  the  absolute  draining  of  the 
approaches,  is  shown  here  than  in  that  case, 
where  the  only  benefit  the  buildings  of  Somer- 
set ilouKe  derived  from  tho  sewers  was  tho 
general  benefit  and  advantage  of  being  acces- 
sible, and  of  its  approaches  and  neighbour- 
ing public  ways  being  properly  drained  and 
cleansed.    In  Darling  v.  Epsom  Hoard  (5  E.  & 
B.  471 ;  24  K  J.  (M.C.)  162)  the  same  prin- 
ciple is  applied  to  a  district  rate,  that  the 
quantum  of  benefit  is  immaterial  so  long  as 
some  part  of  the  general  property  is  bene- 
fited.   In  Bex  v.  Barnes  (I  B.  &  Ad.  113), 
and   in    Bf^g.  v.    Hammersmith   Bridge   Co, 
(15  Q.  B.  361);  18  L.  J.  (M.C.)  85),  this  bridge 
was  held  liable  to  the  poor-rate  of  the  two 
parishes  of  Barnes  and  Hammersmith  on  tho 
principle  that  the  bridge  and  approaches 
were  one  concern.    Masters  v.  Scroggs  (3  M.  A 
S.  447)  was  decided  without  full  considera- 
tion.   It  is  inconsistent  with  Soady  v.  Wil- 
son (3  Ad.  &  E.  248),  and  went  on  tho  prin- 
ciple that  the  district  or  area  over  which 
each  rate  was  to  extend  must  depend  upon 
the  level.    Hero  the  area  of  the  rate  is  de- 
fined by  the  district  independently  of  any 
level.    The  opinion  of  this  Court  in  Mftrujio- 
litnn  BfMird  of  Works  v.  Vauufiall  Bridge  Co. 
(7  E.  &  B.  96-4 ;  26  L.  J.  (Q.B.)  253)  is  really 
in  favour  of  the  rateability  of  tlie  bridge. 
The  Court  say  that  regard  must  Xx)  had  to 
the  benefit  which  the  ])roporty  derives  from 
the  sewers  as  under  the  old  law ;  but  that, 
as  explained  by  Crompton,  J.,  in  Bro.  v.  I/ead 
(32  L.  J.  (M.Ci.)  115;  V>\\\.  ««fc  *i  ^.lk.^.\j.\. 
p.  424),  who  waa  oia^  o^  \\v<i  C*owt\.\\\'C«v^\x^- 
vious  ca»e,\\aa  Tolvicueci,Tvvi\i  \o  \\v^<>^vcoX\»bx, 
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Imt  to  the  principle  that,  under  the  old  law 
of  sewers,  some  benefit  must  be  shewn.  The 
old  law  is  expressly  preserved  by  18  &  19 
Vict.  0. 120.  8. 164,  and  11  &  12  Vict  c.  112, 
8.76;  and  the  exemption  and  rateability  must 
depend  on  what  was  the  old  law  as  explained 
by  the  cases. 

Raymond,  in  reply.  It  is  a  follaoy  to  say 
the  bridge  and  approaches  are  one  whole  in 
the  sense  applicable  to  rating  purposes.  It 
18  true  that  they  are  one  property  in  the 
sense  of  belonging  to  one  person.  But  for 
the  purxx)se  of  rating  to  the  sewer  rate  you 
must  look  at  each  jMurt  and  see  whether  any 
benefit  is  deriyed  by  that  particular  part  of 
the  property,  bo  it  land  or  anything  else. 
The  legislature  having  deliberately  declared 
that  the  old  exceptions  shall  remain ;  to  hold 
the  bridge  rateable  will  be  to  abrogate  s.  164, 
and  make  a  sewer  rate  precisely  similar  to  a 
poor-rate.  Soady  v.  WHami  (3  Ad.  &  E.  248) 
was  decided  before  the  recent  statutes,  but 
it  is  clearly  distinguishable  on  the  ground 
already  taken.  All  direct  benefit  is  expressly 
negatived.  What  benefit  is  there  shewn  in 
the  remotest  degree  to  the  bridge  ?  Dorling 
V.  Epsom  Board  (5  E.  &  B.  471 ;  24  L.  J. 
(M.C.)  152)  has  no  bearing  on  a  sewer  rata 
That  was  the  cose  of  a  district  rate  under 
11  &  12  Vict.  c.  63,  none  of  the  sections  of 
which  have  any  clause  like  s.  164,  or  s.  76,  as 
to  the  old  exemptions  from  sewer  rates. 

Cur,  adv,  vuU. 

Feb.  22.  The  judgment  of  Blackburn  and 
Hannen,  JJ.,  was  read  by 

Hannxn,  J.  In  this  case  the  appellants 
have  been  rated  to  a  sewer  rate  in  respect  of 
so  much  of  their  property  as  is  in  the  parish 
of  Hammersmith.  The  parish  of  Hammer- 
smith forms  part  of  the  Fulham  district,  and 
the  rate  is  imposed  under  the  Act  for  the 
Local  Management  of  the  Metropolis,  18  &  19 
Vict.  c.  120. 

The  property  of  the  appellants  consists  of 
a  suspension  bridge  thrown  over  the  Thames 
from  the  north  bwDk,  which  is  in  the  parish 
of  Hammersmith,  to  the  south  bank,  which 
is  in  the  parish  of  Barnes.  The  boundary 
between  tlie  two  parishes  is  the  medium  filum 
aqu8B  of  the  River  Thames,  so  that  one  moiety 
of  the  property  of  the  appellants  lies  in  the 
parish  of  Hammersmith.  This  moiety  con- 
sists of  one-half  of  the  structure  which  ex- 
tends from  bank  to  bank,  and  hangs  over  the 
Hiver  Thames,  and  which,  in  tiie  case,  is 
called  the  "  bridge,"  and  of  the  whole  of  the 
land  on  the  northern  side  occupied  by  the 
appellants,  so  as  to  afford  facilities  for  getting 
access  to  the  bridge,  and  which,  in  the  case, 
are  called  "  roads."  Neither  phrase  is,  per- 
haps, precisely  accurate,  but  they  are  suffi- 
ciont  to  convey  the  meaning  of  the  parties. 

Tho  "  bridge  "  (if  the  meaning  of  the  word 
18  thus  roetrictod  to  the  structure  Buspended 


in  the  air  over  the  bed  of  the  Than 
rives  no  immediate  or  direct  benefit  h 
drains  or  sewers  of  the  Fulham  distzi 
roads  and  approaches  are,  it  appeal 
the  8th  paragraph  of  the  case,  now, 
drained  by  a  new  sewer,  though  this^ 
require  by  the  appellants,  their  old  d 
being  sufficient  for  theuL 

By  i^ieement  in  the  case  no  objecti 
be  ma&  to  the  form  of  the  rate;  uie  a 
for  the  Court  being  whether  the  "1 
and  the  "  roads"  are  to  be  both  ratec 
sewer  rate, or  whether  the  "bridge' 
empt,  and  the  "  roads  "  only  are  ratea 

The  statute  18  &  19  Vict,  c  120, 
provides  that  where  any  pr(^>erty  wai 
time  of  the  first  oonmiission  under  ] 
Vict.  0. 112, "entitled  to  exemption  i 
to  any  reduction  or  allowance  in  ref 
the  sewer  rate,  such  exemption,  redne 
allowance  shall  be  observed  and  alio 
levying  any  sewer  rate  under  this  Act 
are  thus  referred  back  to  11  &  12  Viet 
now  expired.  The  d4th  section  requi 
commissioners,  frarn  time  to  time,  to 
the  metropolis  into  separate  sewage  d 
"  having  regard  in  such  division  or  foi 
to  the  nature  of  the  ground,  to  the  nu 
of  the  sewera  by  which  such  sepan 
tricts  are  or  shall  be  drained,  or  to  tl 
line  of  sewers  which  it  may  appear 
conmiissioners  expedient  to  form  i 
drainage  of  such  sewerage  districts, 
the  equal  benefit,  as  &r  as  may  be 
lands  and  buildings  comprised  in  si 
tricts."  Section  76  enables  the  oommii 
to  levy  a  district  sewer  rate  in  each  m 
district  on  the  persons  and  in  respecl 
property  within  each  district  by  law  i 
to  me  relief  of  the  poor ;  and  then  coo 
proviso,  "  that  where  in  any  separate 
age  district  any  property  is  by  law,  oi 
practice  of  the  existing  commissions  • 
missioners  of  sewers,  entitled  to  exe 
wholly  or  partially  from,  or  to  any  re 
or  allowance  in  respect  of  the  sower  i 
commissioners  shall,  in  making  the 
sewer  rate  observe  and  allow  such 
tion,  reduction,  or  allowance."  It  is  c 
clauses  that  the  present  question  dep 

It  seems  clear  from  the  mode  of  leg 
adopted  that  the  proviso  in  s.  76  of 
Vict  c.  112,  is  brought  down  into  the 
Act ;  and  the  appellants'  contention 
the  "  bridge  "  is  property  which  in  184 
11  &  12  Vict.  c.  112  received  the  royal 
was  by  law  "  entitled  to  exemption  " 
sewer  rate. 

No  question  arises  as  to  the  pn 
former  commissioners,  as  no  sewer  r 
levied  in  this  district  before  1848. 

Under  the  old  law  of  sewera  the  < 

sioners  had  no  jurisdiction  to  impos 

on  any  property  which  did  not  derive 

iTOUL  \\v^  ^qi\l&  \<st  "Ciii;^  TcvdisAenonoe  o 

VAio  xtiAA  v<«4&  \<s*9V»\«  ^sd^  ^&  V3i&%  v^ 
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ir  vhich  saoh  works  wero  made  was 
it  from  the  inroads  of  the  Bea,  or  to 
rom  land-floods  and  stagnant  waters^ 
rict  benefited  was  the  level,  that  is, 
rict  which,  to  adopt  the  kmgoage  in 
Vue  (5  Bep.  99,  b.),  was  "  subject  to 
S"  if  the  work  was  not  maintained. 
Rex  T.  Comminionen  if  Tower  Hamn 
k  &  0.  517,  523}  this  Gonrt  deter- 
lat  the  commissioners  were  boond  to 
le  district,  over  which  they  had  joris- 
into  levels  of  this  sort,  and  could  not 
skney,  which  drained  into  the  river 
the  same  district  as  the  rest  of  the 
[amlets,  which  drained  into  the  river 
,  and  consequently  required  different 

Lord  Tenterden,  in  delivering  the 
it,  says:  "A  great  deal  of  reliance 
oed  in  the  argument  on  the  word 
rhich  is  found' in  the  report  of  Rock^i 
Bep.  99,  b.),  and  in  which  it  is  said 
wlx)  be  within  the  level  are  to  con- 
That  is  ver^  true,  but  the  question 
is  the  meanmg  of  the  word  '  level  ?' 
at  word  does  not  occur  in  the  Act  of 
ent,  neither  does  it  occur  in  the  com- 

If  we  are  to  attribute  to  the  word 
the  sense  sought  to  be  attributed  to 
3  argument,  that  will  make  it  an  arid- 
rision  of  the  land ;  whereas  the  na- 
pnrt  of  the  word  denotes  not  an  arti- 
rision  of  the  land,  but  the  particular 
IT  and  situation  of  it  So  understood, 
\  cases  and  all  those  eroressions  which 

the  rate  is  to  be  made  equally  upon 
nhahitants  of  the  level  will  stand  un- 
by  our  decision.''  This  is  quite  con- 
ritii  good  sense,  as  long  as  the  object 
ewers  was  only  to  save  the  land  from 
x>wnod ;  but  as  soon  as  sanitary  ob- 
some  of  imxx)rtance,  the  level  of  the 
though  an  important  element  in  de- 
kg  what  district  was  benefited  by  the 
ieasod  to  be  the  sole  or  even  the  chief 
d  accordingly  in  Dcrling  v.  Epsom 
6  E.  &  bTItI,  483 ;  24  L.  J.  (M.C.) 
)  this  Court,  in  construing  the  Public 
ict,  1848  (11  &  12  Vict.  c.  63),  held, 
le  occupier  of  premises  within  a  dis- 
ler  the  management  of  a  local  board 
1  maybe  assessed  to  a  special  district 
ere  Uie  premises,  in  roRpect  of  which 
assessed,  derive  no  direct  and  immo- 
D^t  firom  Uie  works  to  meet  the  cx- 
'  which  the  rate  is  imposed." 
irovisions  of  the  Public  Health  Act, 
ough  very  analogous  to  those  of  18  & 

0.  120,  are  not  precisely  the  same; 

Public  Health  Act,  1848,  contains 
equivalent  to  the  proviso  in  s.  76  of 
\  Vict  c.  112,  which  is  by  reference 

down  into  18  &  19  Vict.  c.  120.  It 
aaay  to  assign  any  reason  why  the 
ire  should  have  intended  io  supply  a 
.  rule  MB  to  Beworage  districts  within 
district  from  that  which 


applies  to  those  outside  of  that  district ;  but 
there  seems  no  doubt  that  by  this  proviso 
they  have  to  some  extent  done  so. 

In  Metrojtolitan  Board  of  Works  v.  Vauxhall 
Bridge  Co.  (7  E.  &  B.  964, 983 ;  26  L.  J.  (Q.B.) 
253, 256),  the  Vauxhall  Bridge  Company  wore 
assessed  to  a  sewer  rate  on  their  property 
under  circumstances  not  at  all  differing  from 
those  under  which  the  now  appellants  are 
assessed  in  respect  of  theirs.  The  action  was 
brought  with  the  intention  of  raising  the  very 
question  now  before  us.  The  decision  of  the 
Court  was,  that  the  question  could  not  bo 
raised  by  action,  being  only  matter  of  appeal ; 
but  Lord  Campbell  intimated  for  the  gui(hmco 
of  the  parties  an  extra-judicial  opinion  of  the 
Court  (though,  as  he  says,  aware  that  it  was 
not  binding)  that  the  commissioners  in  making 
the  rate  "  ought  not  to  have  considered  merely 
the  value  of  the  property  of  the  company,  as 
in  making  a  poor-rate,  but  should  have  been 
guided  by  the  benefit  which  they  considered 
that  the  property  derived  from  the  sewers." 
He  adds,  "  Having  said  so  much  respecting 
the  construction  of  the  Act  of  Parliament,  wo 
must  refrain  from  giving  any  opinion  as  to 
whether  benefit  was  derived  from  the  sewers 
to  any  or  what  part  of  the  property  which 
the  commissioners  must  be  folly  competent 
to  determine." 

The  commissioners,  acting  on  this  advice, 
have  from  that  time  imposed  no  sower  rate 
on  the  Vauxhall  Bridge,  though  they  have 
rated  the  approaches ;  and  a  similar  practice 
has  been  followed  in  respect  of  the  Ilammcr- 
smith  Bridge  until  the  present  rate,  on  which 
the  appeal  is  brought,  in  order  to  have  a 
judicial  determination  on  the  question. 

There  are  expressions  in  the  opinion  given 
by  Lord  Campbell  that  seem  to  favour  an  idea 
that  tiie  amount  of  the  assessment  was  to  Ix) 

Sroportionate  to  the  amount  of  the  benefit 
erived  by  the  particular  property ;  but  in 
Reg.  V.  Head  (32  L.  J.  (M.C.)  115 ;  but  seo 
3  B.  &  S.  at  p.  424y  Crompton,  J.,  who  was  a 
party  to  the  Vaux/iaU  Brutge  Case  (7  E.  &  B. 
964,  983;  26  L.  J.  (Q.B.)  253,  256),  explains 
that  it  was  intend^  merely  to  express  that 
if  there  was  no  benefit  ^by  which  we  under- 
stand to  be  meant  no  direct  and  immediate 
benefit)  there  was  to  be  no  rate,  but  if  there 
was  aoy  benefit  the  amount  of  the  rate  was 
to  depend  ui)on  the  i)oor-law  assessment. 

We  are  not  to  be  understood  as  afBrming 
the  principle  laid  down  in  tlie  Vauxhall  Bridge 
Case  (7  E.  &  B.  964, 983 ;  26  L.  J.  (Q.B.)  253, 
256),  even  thus  qualified,  or  as  determining 
that  the  principle  of  Darling  v.  Epscnn  Board 
(5  E.  &  B.  471 ;  24  L.  J.  (M.C.)  152)  is  not 
applicable  to  a  district  within  the  metropolis; 
but  we  do  not  think  it  necessary  in  this  case 
to  decide  the  general  question ;  for  in  Soady 
V.  Wilson  (3  Ad.  &  E.  248, 252),  where  it  was 
found  as  a  fact  thai  ^met€A\.^Qrai&i^  ^^Ti<^\i 
derive  any  immedial<)  "bcue^Vi  Itcsisi  \>aa  «»««c^ 
"  excexti  the  gcncrul  benefit  aud  aAwxuVxQ^  of 
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being  accessible,  and  of  its  approaches  and  neigh- 
bouring  public  tvays  being  properly  drained  and 
cleansed,*^  this  Ck)iirt  held  the  rate  valid,  the 
Court  saying  in  their  judgment  that "  The 
benefit  is  not  required  to  be  immediate,  nor 
do  the  cases,  or  the  commission  itself,  or  the 
statutes  say  anything  of  the  nature  or  amount 
of  the  benefit  Possibly  that  benefit  may  bo 
so  extremely  small  that  a  jury  would  not  haye 
found  the  fact  stated  in  the  case.  But,  on  the 
other  hand,  the  kind  of  benefit  may  be  of  high 
yalue,  as  if  a  house  wore  inaccessible  because 
surrounded  by  marshes,  and  the  works  of 
sewage  had  made  them  hard  and  passable." 

It  seems  to  us  that  a  property  such  as  the 
bridge  and  roads  of  the  appellants  does  de- 
rive a  benefit  of  this  kind  from  the  proper 
sewerage  of  the  district,  and  consequently  on 
the  authority  of  Soady  v.  Wilson  (3  Ad.  &  E. 
248}  that  it  would  not  have  been  exempt 
from  the  jurisdiction  of  the  commissioners  of 
sowers  antecedent  to  1848. 

If  tins  be  so,  the  consequence  follows  that 
the  judgment  must  be  for  the  respondents. 

Hannen,  J.,  read  the  judgment  of 

CocEBUBK,  G.J.  I  regret  that  I  am  unable 
to  concur  in  the  judgment  of  the  majority  of 
the  Court. 

I  agree  with  the  general  reasoning  of  my 
learned  Brothers  and  their  exposition  of  the 
law ;  nor  am  I  disposed  to  question  the  au- 
thority of  the  case  of  Soady  v.  Wilsan  (3  Ad. 
&  E.  248);  but  that  case  appears  to  me  to  be 
inapplicable  to  the  present,  as  I  cannot  see 
how  the  property  of  the  appellants  on  Ham- 
mersmith Bridge  can  possibly  derive  benefit 
from  the  sewerage  of  the  district,  whether  in 
a  sanitary  point  of  view  or  any  other. 

The  bridge  is  only  of  use  to  the  public, 
and  of  value  to  the  apnellants  as  a  means  of 
transit  from  the  one  side  of  the  river  Thames 
to  the  other,  and  in  this  respect  it  differs 
from  the  groomd  occupied  by  the  approaches^ 


which  are  partly  built  upon,  and  which,  serv- 
ing for  the  purpose  of  habitation,  deriTe  b^ 
nefit  from  the  drainage  of  the  neighbourhood. 
The  bridge  plainly  derives  no  immediate  b^ 
nefit  as  regEurds  sanitary  purposes,  ma&m 
does  it  as  regards  the  getting  rid  of  iti  n- 
perfluous  moisture,  as  the  latter  is  earned  is- 
mediately  into  the  Thames  by  means  irboi^ 
independent  of  the  district  diainaea 

It  is,  however,  said  that  the  bridge,  as  vel 
as  the  approaches  to  it,  may  derive  a  beneft 
from  the  proper  sewerage  of  the  district, 
that  the  case  comes  therefore  within 
principle  of  tiie  decision  in  Soad^  t.  W\ 
(8  Ad.  &  E.  248).    It  does  not  appear  to 
that  this  can  be  so  in  point  of  &ci 
roads  which  lead  to  this  oridge  from  the 
tropolis  and  elsewhere  are  public  roads,  tt|i 
must  be  maintained  in  a  proper  state ' 
pendently  of  the  district  Hrainage.    I 
suppose  that  the  general  public,  deBirmg 
cross  the  river  Thames  into  Surrey,  will 
materially  influenced  by  the  state  of 
sewerage  or  drainage  of  the  Fulham  ~ 
and  though  it  may  be  said  that  the 
over  the  bridge  may  be  increased  hj 
neighbourhood  on  the  northern  side 
populous  and  frequented,  and  that  this 
of  things  will  be  promoted  by  an  effi 
system  of  sewerage,  the  benefit  to  be  ~ 
to  the  bridge  property  from  this  sooroe 
pears  to  me  of  too  speculative,  uncertain, 
minute  a  character  to  justify  the  su\ 
it  to  a  rate  for  the  sewerage  of  the  disbict 
the  assumption  of  such  a  benefil 

For  these  reasons,  I  think  our 
ought  to  be  in  favour  of  the  appeHants; 
as  my  learned  Brothers  hold  otherwise, 
judgment  of  the  Court  must  be  for  the  it* 
spondents. 

Judgment  for  the  respondnUs, 

Attorneys  for  appellants:  8.  F,  liUhri^ 

Son. 

Attorneys  for  respondents :  Watson  S  8mi 
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Thi  Quihn  on  ths  Fbobboution  ov  Thk  Otehsbebb  of  St.  Maboarkt  and 
St.  Jobm  TBS  Etahsklist,  WnrHinsTEB  v.  Thb  Metkopoutak  Cistbiot 
Bailwat  Cohpant  (I).    [6  Q.  B.  69a] 

Defldenc;  in  Farocfaial  Batn— LU- 
)f  Bsilmy  OompBDy  to  mKke  giwd  de- 
....        —  -    "8  Viol.  (..  ooi-iiii.   I 


Uuxxjf  Act  it  iraa  rnnrtfd  that  "  whUt 
!f  art  poueued  under  IhU  Act  of  any 
aed,  or  liaUt  to  be  aaoKd,  to  auy 
and  eerbiin  other  rata,  "they  shall, 
to  lime,  iinlil  the  railu-aii$  or  the 
»y' are  eomjJeled  and  atiesird  or  liable 
ltd,  be  liable  to  make  good  the  dtfi- 
\e  anttumtnt  for  lueh  rate*  by  reatoa 
yd*  being  toien  or  v»ed  for  the  par- 
t  railway*  or  other  uiorii  by  this  Act 
!  and  the  dffieieney  shall  be  comjiuted 

0  the  rental  at  which  those  lands  with 
■Jl  thereon  were  rated  at  the  time  of 
•  thi*  Aet."  .  .  . 

txMy  were  empowertd  under  the  Act 
Tiain  railiOH/s  and  vxrki  fortning 
tyntem,  and  they  took  and  used  ctr- 
tt  the  parish  of  W.  fur  making  a  part 
'leayt  and  works.  The  part  <f  the 
nd  work*  in  the  parish  of  W.  was 
vnd  opened  for  traffic;  but  other  parts 
're  systeni  were  not  completed.  The 
ef  the  land  with  the  railway  and 
he  poor-rates  and  other  rates  in  the 
W.  wot  below  the  aueununC  ^  the 
huUdings  thereon  before  the  Att  teat 

at  the  company  were  liable  to  mate 
'r/kiency  in  the  atfsiimeni  until  the 
m  of  railways  was  compiettd, 

ited  after  vrit  of  mandamiu  with- 

t  comnuuided  the  defendAnta  to  paj 
iraeere  of  the  poor  of  the  nnited 

1  Si  Margaret  and  8t  John,  Weat^ 
le  ram  of  67W.  in.  9d.  deficiency  of 

in  the  year  186b,  and  the  buio  of 
lOrf.  deficiency  of  poor-rates  in  the 
,  and  also  the  snm  of  521/.  9a.  7d. 
Ot  metropolitan  rates  in  1868,  and 
F  70U.  19^  3d.  for  the  deficiency  of 
an  rates  in  the  year  1869,  pnrenant 
37  &  28  Viot.  c  cccxzii. 
sndants  are  a  railway  company  in- 
Irrthe  Ifetropolitan  District  fioil- 
1864,  and  vith  respect  to  which 
ihe  HetTopalitan  Dietrict  Hallway 
lod  tlu  Uetropolitao  District  Boil- 
868,  wen  poeaed. 

30  16  of  the  Act  of  1864  (27  &  28 
tzii.},  it  was  enacted  as  followe:— 


M  W  tb*  jfitinga  aAer  fiifaij  Tann. 


i.  The  railway  nnmbcrod  32  on  the  plana  de- 
poaited  with  reapcct  to  thti  Uctiopolitaii  District 
Railway,  and  oalled  Ihereon  Main  Inner  Circle, 
Bromplon  to  Westminsttr  liridi-e,  ctnnmcnoing  in 
the  pBriuh  ot  St.  Mary  Abbott,  Ken«agton,  near 
ihe  ranition  of  Alfred  Place  West  and  Pelham 
Itnnd,  in  tlie  Old  Itrotiipton  Koad.and  tenninating 
at  or  near  Boutb  Street,  Cadogan  Terrace,  in  the 
parish  of  Bt.  Luke,  Chelsea,  then  an  much  of  the 
milwa;  numbered  I  on  Ihe  plana  depnaited  vith 
reapect  to  the  Slclrepalitan  Grunil  Union  Railirfl; 
na  lies  between  Ilaliiey  Strai-t,  in  the  ennie  parish, 
and  tlie  Broad  Sanctuary,  in  the  city  of  West- 
minaler,  and  then  so  much  of  the  miliray  nam- 
bered  S2  aa  lies  between  the  Broad  Sanctuary  and 
Bridge  Coarl,  abont  forty  yards  east  of  Cannon 
Row,  Westminster,  in  the  pariah  of  St.  Margaret, 
Westminater,  together  with  a  road  or  street  in  the 
parish  of  St.  ftbiry  Abbott.  Kenalngton,  from  the 
Cromwell  Road  to  Alfred  Place  WeeL 

2.  The  railway  numbered  33  (Main  Inner  Circle, 
Woatminater  Biideo  to  Clannon  Street)  commenc- 
ing with  railway  No.  32  at  its  termination  in  St. 
Margaret,  Westminster,  and  terminating  at  or 
near  Tumwheel  Lane,  about  twenty  yards  south 
of  Caanon  Street,  in  the  parish  of  St.  Mary  ButLaw, 
in  the  city  of  London. 

8.  The  railway  numbered  31  (  Main  Inner  Cit^ 
cle,  Cannon  Streot  to  t'oiieliurcli  Street)  eommcnc- 
ing  by  a  junction  with  miliray  No.  3S,  at  ita  ter- 
mination near  Tnrtiwbeel  I.an<>,  and  terminating 
at  or  neir  the  point  nhere  the  Blackwall  RailoaT 
crosaes  Vino  Street,  in  the  parish  of  St.  Botolph 
Without,  Aldgalt^  in  ttie  city  of  l.j)ndon. 

i.  The  railwAT  end  works  completing  the  Main 
Inner  Circle  will  be  situated  in  Kensington,  Chel. 
aea,  Westminster,  the  bod  of  the  Thames.  Kack- 
friars,  rarious  parishes  in  the  city  of  London, 
Barking,  the  precincts  of  the  Toner,  and  fit.  Ks- 
tberine,  and  the  Minories. 

5.  So  mneh  of  railway  numbered  6  (Mnin  Outi-T 
Circle)  aa  lies  between  Giuncester  Road  and  the 
junotiun  tberewith  of  line  Ho.  9,  and  between  the 
junction  therewith  of  lino  No.  7.  and  the  Kensing- 
ton Road,  in  the  pariah  of  St.  Mary  Abbott,  Ken- 

6.  The  lailvay  numbered  G  A.  (Junction  Spur), 
commencing  at  or  near  a  point  in  Glouceater  Koad, 
60  yards  south  of  Cnimwell  Roud,  in  tlie  parish  of 
St,  Mary  Abbott,  Kensington,  and  terminating 
about  midway  between  Alfted  Place  West  and 
Pelham  Place. 

7.  The railwaynnnilieredV (WeatLondon Junc- 
tion), commencing  by  a  junction  with  railway 
No.  6  at  a  point  near  the  niirth-eaat  comer  of  St. 
Margaret  mid  St.  John,  Wealmlnater  Union  Work- 
house, in  the  parish  of  Bt.  Mary  A  bbott,  Kenaing- 
ton,  and  terminating  by  a  junction  with  the  West 
London  Extension  Railway  at  a  point  about  sixty 
yuds  south  of  the  RichnvnidBoadiVa  1.\>«wiS>b»a 
of  8t.  Hary  Abboa,K«DUTtB\qii,wA  V^c^asst^ViL 
Hiddlesez 

^1 
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8,  The  milwuy  nomberwl  8  (Junction  Bpar), 
cnuunenuing  by  &  junction  KJtli  railwiiy  No.  7,  at 
or  nMT  K  piilit  ill  the  Warwick  Itoail,  300  Wda 
or  tiiermliout  n<irrh  of  Uie  mid  Biclininnd  Kosd, 
in  tlic  p  irish  of  St.  Maiy  Abbott,  KeDBtiigton,  and 
teriuiiititinf;  by  B  juncliun  with  tlie  Wfrt  London 
Eittnsion  Knilwiiy,  GOO  yurdg  north  of  the  said 
Biohmond  Road,  in  tho  pnriib  of  St.  iiaTj  Abbott, 
KenBington,  nnd  Fulham.  .  . 

9.  The  milway  numbered  9  (Junction  Sptw), 
eonimencirig  by  a  janction  with  milway  No.  6,  at 
about  scTCiity  tbtiIb  nartb-weat  of  the  point  whcia 
Criimwell  Rnai  and  Rod  field  Lano  unite  in  tbe 
parish  of  SI.  Mary  Abbott,  Kensington,  aud  ter- 
minnting  by  a  junction  nitb  lailnay  No.  7  at  a 
point  about  forty  yardl  north  of  the  Bnid  Bed  Field 
Lane,  and  JSOyanlsweatof  iti  junction  with  Crom- 
well Road  afurcBuid  in  tlic  aamo  pariah. 

By  a  80,  "  If,  and  while  the  company  are 
poHiicsscd  under  this  Act  of  any  landit  aH»(§Bcd 
or  liable  to  be  aasoased  to  any  eewers  rate, 
consolidated  rota,  poor-rate,  police  rate,  main 
drainage  rato,  clmrch-rato,  titlie-mt«,  or  other 
parochial  or  ward  rate,  they  Bholl  from  time 
to  time  until  the  railwayw  (1)  or  the  worka 
tifercof  are  completed  aud  assessod,  or  liable 
to  be  assessed,  be  liable  to  make  good  the  do- 
flciency  in  tbe  aiwcesment  for  such  rates  by 
reason  of  tlioso  lands  being  taken  or  used  for 
the  purpoecB  of  the  railways  or  other  works 
by  this  Act  anthorizeil,  and  the  doficitnry 
shall  be  corapnted  according  to  tho  rental  at 
vliich  those  lands,  with  any  buildings  there- 
on, were  rated  at  the  time  of  the  passing  of 
this  Act,  or  ocronling  to  tho  amount  of  the 
tithe-rote  payable  in  reBi>ect  oF  ench  pro- 
perty." 

By  H.  7  of  the  Metropolitan  District  Railway 
Act,  IHGe,  the  defendants  obtained  power  to 
purebase  certain  additional  lands,  and  by  s.  9, 
B.  80  of  the  Act  of  1U64  was  mode  appUcable 
to  the  additional  lands  so  to  be  acquired. 

By  B.  0  of  the  Metropolitan  District  Uniiway 
Act,  1868,  tho  defuudants  were  empowered  to 
take  certain  additional  lands  in  the  (mriab  of 
St.  Margaret,  Woatminster ;  and  hy  the  Gth 
Bcction  of  that  Act  s.  80  of  the  said  Act  of 
18(>t  was  made  applicable  to  tho  said  lands. 

The  rates  for  the  relief  of  the  poor  of  the 
nniled  parishes  of  8t.  Margaret  and  St.  John 
the  Evangelist,  Westminster,  are  made  under 
an  Act  of  2!)  Geo.  2,  and  arc  levied  as  rates 
imdcr43Eliz.  c.  2. 

On  the  SOth  of  May,  1868,  a  poor-rate  was 
made. 

On  the  9th  of  March,  18G8,  a  generol  rato, 
a  sewers  rate,  and  a  rate  for  the  Metropohtan 
Board  of  Works  expenses,  were  made  under 
the  Metropolis  Management  Act,  ISi'i^,  and 
the  subsequent  Acts  of  Parliament  enlarging 
the  powers  thereofl 

On  the  Ittthof  J'aniiar7,I869,a  maindrain- 


(1)  By  s.  2,  "  In  thii  Act  .  .  .  the  words  '  the 
aodertakinfe.'  or  '  the  nilways,'  shall  meun  the 
nilmjg  and  tbe  works  ooniiected  thetewitti  b^ 
tbia  Act  matboriaed  to  be  constructed.' 


nge  rate  was  made ;  on  the  15th  of  Hnd^ 
1869,  a  rato  for  defraying  the  expenses  oftki 
Metropolitan  Bound  of  Works,  a  nte  for  d» 
fraying  the  expenses  of  the  said  board  uto 
iiewers,  a  general  rate,  and  a  seweis  nlevMi 
made ;  and  on  the  10th  of  May,  1869,uathv 
poor-rate  was  made. 

Fart  of  the  said  railways  and  works  antb» 
rized  to  txi  constructed  bj  the  Act  of  18(L 
that  is  to  say,  ao  much  ot  the  railways  ad 
works  mentioned  in  subs.  I  of  a.  16  ia  ttt 
Act  of  1864  as  extends  frc»n  the  Vandd 
Bridge  Road  to  Westminster  Bridge,  indM 
much  ot  the  railwajra  and  works  aQtbonal 
to  be  constructed  by  subs.  2  of  s.  16  ai » 
tends  bom  Weatminster  Bridge  to  WhitoU 
Place  are,  or  when  constmctGd  will  l^ 
Kitnated  within  the  said  parishes,  and  bm 
the  time  when  the  poOT-rate  whs  made* 
the  SOth  of  May,  1868,  till  now,  defenduk 
Were  poesesecd,  under  the  Acts  of  1861  n1 
18(16,  of  divera  lands  which,  at  the  ttma  d. 
tho  passing  of  the  Acts,  were  irmiwnfd  nl 
liable  to  be  assessed  totheTarioosrateihafr 
inbefore  mentioacd.  Prior  totbepaaaigrf 
the  i>aid  Act  of  1864,  booses  and  swoMiHl 
tmildings  hod  stood  upon  the  lands  ukIoU 
in  snbe.  1  (though  not  upon  the  lauU  ifr 
eluded  in  subs.  2)  of  s.  16  of  the  Act;  botit 
Che  time  of  the  making  of  the  pooT'nte  M. 
the  SOth  of  May,  18C8,  these  houses  al 
buildings  had  beon  pulled  down  l:^  tfas  M» 
pany,aud  tho  works  wore  in  pnigiem.BndQ> 
railways  and  works  were  being  oonstnukl 
in  and  through  those  lands. 

On  the  30tb  of  May,  1868,  part  of  the  id- 
ways  and  works  nut  in  the  said  pariefaeaiM 
completed  and  was  open  for  public  tnfl^- 
but  up  to  the  21th  of  December,  im,m 
part  of  tho  railways,  or  the  workn  tbeiMt 
within  the  said  parishes  was  completed,  ■ 
assessed,  or  liable  to  be  assessed  as  a  nuli~ 
or  works,  or  hod  any  rateable  t&Iu& 

On  the  24th  of  December.  1868,  a  port 
of  the  railways  and  works  authorued  bf 
Act  (that  is  to  say)  the  whole  portkn  alt 
rir.ed  by  subsection  1  of  s.  16  of  the  Act  itt 
substantially  completed,  and  was  ' 
public  traffic,  and  since  that  date  . 

Iiave  been  regularly  carried  alraig  the  _. 

length  of  railway  comprise  in  subaectjial 
and  to  and  from  the  stations  on  such  lengtkil 
railway,  videlicet,  from  W"'"  '    '      -  ■'— 


South  Kensingt(»i,  which  stations 

o|)ened  for  traffic  cm  the  24lh  of  E 

18Gti,  and  trains  for  the  conveyance  of 
sengera  wore  regularly  run  from  Westmi" 
Bridge  along  the  Metropolitan  Distziot  _ 
way  and  along  tho  Metropolitan  Bailwar  k 
Moorgate  Street,  without  change  of       '  — 
and  in  like  mannner  book  from  ua 
Street  to  Westminster,  fimn  that  dat& 

The  line  of  railway  from  tbe  WeBtB_ 
Bridge  Station  to  Soutii  Kensington,  m  ii 
d^iec^  cmma-^^ffiation  mth  several  iaihra]& 


I.]         THE  LAW  REPORTS.— SESSIONS  CASES,  1871.  327 


Thb  Quxsn  v.  Metropolitan  District  Railway  Go. 


i  in  subsections  6  and  7  of  s.  IG  of 
Act  of  1861,  extending  from  the 
Qsington  Station  to  West  Brompton, 
lich  are  situated  in  tho  said  parishos, 
pleted  and  opened  for  public  traffic 
Hh  of  April,  18('.9,  after  which  the 
r  the  railways  and  works  mentioned 
tion  1  was  in  direct  communication 

• 

large  portions  of  the  railways  and 
.thorizcd  by  the  said  Acts  beyond 
parishes  eastward,  are  in  a  state  of 
but  are  not  yet  completed,  assessed, 
to  be  assessed  as  a  railway  or  works, 
the  said  portions  any  rateable  value 

fS. 

sessment  and  rateable  value  of  any 
»f  the  railways  and  works  (if  any 
e  be),  which  since  Christmas,  1868, 
ne  af*sessed  or  liable  to  be  assessed 
e  said  parishes,  are  below  the  rental 
the  lands  used  and  possessed  by 
dants  for  that  portion  of  the  railway 
»,  with  the  buildings  which  stood 
t  the  time  of  the  passing  of  the  said 
\6i,  were  rated,  and  below  the  rate- 
6  of  such  lands  with  the  buildings 

estions  for  the  opinion  of  the  Court 
.  Whether  the  d!efendants  are  liable 
good  the  whole  of  the  deficiency  in 
maent  for  the  rates  made  in  1868  up 
iking  of  the  same  rates  in  1869,  or 
they  are  liable  to  make  good  a  pro- 
part  of  such  deficiency  only,  viz., 
making  of  the  rates  in  1868  up  to 
at  December,  1868.  2.  Whether  the 
bs  are  liable  to  make  good  any  and 
b  of  the  deficiency  in  the  assessment 
d  rates  made  in  1869. 

*,  Q,a  (F.  M.  White  with  him),  for 
sntion,  contended  that  on  the  true 
k>n  of  &  80  the  railways  and  works 
)  whole  railways  which  the  company 
owered  to  make,  and  that  the  whole 
must  be  substantially  completed 
B  liability  of  the  company  to  make 
ficiency  in  the  assessment  ceased. 
9.  Karsfake,  Q.O.  (Poland  with  him), 
ifendants,  contended  that  as  soon  as 
in  the  parish  formcrlv  occupied  by 
18  beneficially  occupied  by  a  railway 
to  be  assessed  at  its  then  value  as 
;  but  land  formerly  occupied  by 
od  not  beneficially  occupied  by  a 
as  to  be  assessed  at  its  value  before 
ay  took  possession  of  it ;  and  that 
iO  tiie  company  were  only  liable  to 
the  deficiency  in  the  assessment  of 
beneficially  occupied  by  them.  He 
Ifor  if  London  y.  Si,  Andrew^s  (Law 
.P.  574);  Wheeler  v.  Metropolitan 
Workt  (Law  Rep.  4  Ex.  803). 

o,  J.     This  case  tnnw  a/tqgetber 
9(^tb0  MetiopoUtan  Disttict  Bail- 


ways  Act,  1864;  and,  undoubtedly,  the  con- 
struction of  it  is  not  altogether  unattended 
with  difficulty;  but  still  1  have  come  to  a 
clear  opinion  as  to  tho  meaning  of  tho  legis- 
lature. 

It  seems  that  when  the  company  obtained 
their  Act  it  was  necessary  that  tliey  should 
take  possession  of  a  great  deal  of  property, 
and  in  carrying  out  the  powers  conferred 
upon  them  by  the  statute  they  would  neces- 
sarily destroy  a  large  portion  of  rateable  pro- 
perty. The  legislature,  therefore,  was  minded 
to  protect  the  parishes  through  which  the 
railway  might  run  from  any  loss  consequent 
on  any  of  the  comnany's  ojwrations,  and  it  is 
therefore  providea  by  s.  80  that  while  the 
coni]mny  arc  possessed  of  any  lands  pre- 
viously Bssessea  to  any  rates  they  shall  from 
time  to  time  until  the  railways  or  tho  works 
thereof  are  completed  be  liable  to  make  good 
the  deficiency  in  tho  assessment  for  such  rates 
by  reason  of  those  lands  being  taken  for  the 
purposes  of  the  railway.  So  far  the  object  of 
the  legislature  is  very  clear:  inasmuch  as  the 
company  during  the  time  they  are  making 
their  railway  destroy  property  which  is  rate- 
able in  the  parish  through  which  tho  railway 
passes,  it  provides  that  the  parish  shall  not 
bo  deprived  of  tho  advantage  which  it  de- 
rived from  the  rates  it  received,  and  that  the 
company  shall  secure  to  tho  parish  any  defi- 
ciency arising  by  reason  of  tho  lands  being 
taken  for  the  purposes  of  the  railway ;  ana 
then  the  section  further  provides  that  the 
deficiency  shall  bo  computc*d  according  to  tho 
rental  at  which  those  lands,  with  any  build- 
ings thereon,  were  rated  at  the  time  of  the 
passing  of  the  Act.  The  legislature,  there- 
fore, fixes  tho  time  at  which  the  actual  rate- 
able value  is  to  be  ascertained ;  and  mean- 
while a  certain  amount  of  rates  is  to  bo 
secured  to  the  parish  to  make  up  any  defi- 
ciency that  may  arise  in  consequence  of  the 
works  of  the  railway,  and  the  deficiency  is  to 
be  made  up  to  tho  parish  until  the  time  fixed 
by  the  legislature.  What  is  tho  time  up  to 
which  that  deficiency  is  to  be  made  good  ? 
It  is  clearly  the  time  of  tho  completion  of  the 
railways  and  the  works  authorized  by  their 
Act.  The  result  is  simply  this:  until  the 
company  complete  their  railways  and  works, 
so  long  they  shall  protect  the  parishes,  so 
that  each  may  bo  in  the  same  position  as  it 
would  have  been  if  the  company  had  not 
taken  these  lands. 

And  there  seems  to  mo  to  be  good  reason 
for  making  the  completion  of  the  works  the 
terminus  at  which  the  liability  of  the  railway 
company  shall  cease :  the  reason  is  this,  the 
rateability  of  any  portion  of  the  railway  pass- 
ing through  any  particular  parish  can  never 
be  accurately  and  fairly  ascertained  until  the 
whole  works  have  been  completed ;  when  the 
works  have  been  completed,  then  the  rates  can 
be  apportioned  with  jv\&t\o&  \o  1Vv^\axS^<^^ 
and  with  justice  to  IVie  wstirjiKiii ,  «sA  ^«^ 
cannot,  nniil  the  com\>Vfe\ioii  ol  \)aa  xaSicm^^, 
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be  fairly  apportionecL  Sir  John  Earslake, 
in  his  very  ingenious  and  able  argument, 
suggested  this  construction  of  the  section, 
namely,  that  what  the  legislature  intended 
was  that  when  any  portion  of  the  railway  in 
the  parish  was  completed,  or  rather  was  be- 
neficially occupied  by  the  company,  that  is, 
workable  and  worked,  then  that  portion  was 
to  be  assessed  at  its  present  value,  and  the 
remainder  of  the  land  not  taken  or  benefi- 
cially occupied  was  to  be  valued  at  the  rental 
which  existed  at  the  time  of  the  passing  of 
the  Act.  The  infirmity  as  it  seems  to  me  of 
that  suggestion  is  this:  Sir  John  Earslake 
was  obliged  to  admit  that  in  a  certain  con- 
tingency the  parish  would  be  the  losers.  If 
anything  appears  to  me  clear  upon  this  enact- 
ment, it  is  that  the  legislature  intended  that 
the  parish  should  not  lose,  and  therefore  I  do 
not  think  that  that  construction,  however  in- 
genious, can  fairly  be  put  upon  this  section. 

It  was  observed  by  my  Brother  Lush  during 
the  course  of  the  argument,  that,  there  being 
in  the  Companies  Clauses  Act  (8  Vict.  c.  18), 
which  is  incorporated  with  the  present  Act, 
a  section  (s.  183)  framed  somewhat  in  the 
same  terms  as  the  present  section,  the  le- 
gislature seems  to  have  been  so  desirous  to 
protect  the  parishes  that  they  inserted  the 
present  section,  which  contains  words  more 
stringent  than  those  in  the  general  Act. 

I  think,  therefore,  that  the  reasonable  con- 
struction is  that  which  I  have  put  upon  the 
section,  and  that  our  judgment  must  be  for 
the  prosecution. 

Lush,  J.  I  am  of  the  same  opinion.  I 
think  it  perfectly  clear  that  this  clause  was 
introduce  into  the  Act  in  the  interest  and 
for  the  benefit  of  the  parishes  to  secure  them 
from  suffering  any  loss  in  respect  of  the  pro- 
perty, which  was  to  be  taken  for  the  making 
of  the  railways,  until  a  certain  event  hap- 
pened. The  question  depends  upon  ascer- 
taining the  event,  upon  which  the  liability 
of  the  company  ix)  make  up  any  deficiency 
that  there  may  be  between  the  rates  pro- 
duced after  banning  their  works  and  the 
rates  payable  at  the  time  of  the  passing  of 
the  Act  is  to  cease.  Now,  this  being  a  clause 
obviously  introduced  for  the  benefit  of  the 
parishes,  wo  mast  construe  any  words  in  it 
which  may  be  ambiguous  in  favour  of  the 
parishes,  so  as  to  further  the  obvious  inten- 
tion of  the  Act ;  and  so  dealing  with  it,  it  is 
perfectly  clear  that  the  clause  has  an  appli- 
cation to  the  facts  stated  in  the  case  which 
requires  our  judgment  to  be  in  favour  of  the 
parish.  The  words  are, "  while  the  company 
are  possessed  under  this  Act  of  any  lan(&  as- 
sessed or  liable  to  bo  assessed  to  any  sewers 
rate,  consolidated  rate,  poor-rate,"  and  so  on, 
**  they  shall  from  time  to  time,  until  the  rail- 
ways or  the  works  thereof  are  completed  or 
asaeesed,  or  liable  to  be  assessed,  be  liable  to 
make  good  the  daficiency  in  the  asees&meiit 
of  Buch  rates/'   It  is  contended  on  t\ie  oiie 


side  that  that  means  ''all  the  railway 
rized  by  the  Act,"  the  whole  scheme 
other,  that  it  means  only  that  portio 
railways  which  covers  the  particular 
ground  taken  in  the  particular  paris 
admitted  that  the  whole  scheme  hi 
been  carried  out;  and  it  is  admitted  f 
there  is  a  deficiency.  Therefore  tl 
tion  is.  What  is  the  event  indicated 
words  ?  If  we  look  at  the  interp 
clause  (s.  2),  which  says  that  the  \i 
this  Act,  "the  railways,"  shall  m« 
railways  and  the  works  connected  tl 
by  this  Act  authorized  to  be  const 
and  interpolate  that  into  the  clause 
tion,  it  would  read  thus :  "  The  c 
shall,  until  the  railways  and  the  wo 
nectcd  therewith  by  this  Act  autho 
be  constructed  are  completed  and  ass 
liable  to  be  assessed,  be  liable  to  ma 
the  deficiency:"  and  tliat  must  m 
whole  of  the  railways  authorized  by  1 
and  this  is  clear  for  the  veiy  obviou 
mentioned  by  my  learned  Brother,  tl 
the  whole  scheme  is  completed,  anc 
pacities  for  making  profits  fully  de 
the  parishes  will  not  get  the  bcnef 
they  ultimately  will  get  when  the 
shall  be  developed,  and  these  railf 
able  to  connect  themselves  with  otl 
ways,  and  thereby  have  a  large  ti 
cannot  doubt,  therefore,  that  the  coi 
of  the  railways  is  the  event  contei 
that  event  has  not  happened,  there 
deficiency  between  what  the  railw 
were  rated  now  would  yield,  and  the 
respect  of  the  houses  which  have  bee 
down,  and  therefore  there  being  tl 
deny,  and  the  event  upon  which  t 
pany  are  to  be  relieved  not  having  hi 
the  company  ia  still  liable  to  make 
deficiency. 

For  these  reasons  I  think  that  o' 
ment  ought  to  be  for  the  proeecutioi 

Hannbn,  J.  I  am  of  the  same  opi; 
is  to  be  observed  that  there  is  nothir 
Act  which  exempts  the  railway  comp 
any  rates  to  which  they  would  othe 
liable ;  therefore,  if  they  bring  into  < 
in  any  parish  any  property  liable  t 
sessed,  they  must  pay  the  rates  in  r 
that  property.  Then  the  object 
appears  to  be,  while  leaving  them 
pay  rates  for  which  they  would  oth( 
liable,  to  impose  upon  them  a  for 
bility,  namely,  to  make  up  the  d^( 
the  rates  until  a  certain  event  has  h 
The  question  is,  what  is  that  event 
expressed  thus :  "  Until  the  railwaj 
works  thereof  are  completed."  The 
meaning  of  these  words  is,  "  until  t 
of  the  milways  are  completed  ;^  and ! 
no  reason  in  the  scheme  of  legislation 
posing  that  any  other  than  that  whi 
ox^Tk&T^  vci^'^tQ^Rst  tofisxiing  of  the 
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Tantage  for  all  parties  concerned,  iriclading, 
amongst  others,  the  parieheB  through  which 
it  passes.  Jud-jmenl  for  the  CVoun. 


HMie  whidi  have  been  given  by  mj 
rothera,  it  seems  to  me  to  be  highly 
\  that  the  compaay  should  icmaio 
make  up  the  deBciencj  until  the 
BBeof  the  railways  ahall  have  been 
[  and  until  the  wliole  line  of  roil- 
1  have  been  put  to  its  greatest  ad- 


AttomeysforproHecutniB:  ./.AC  W.Bogeri. 
Attorneys  for  defendants :  Baxter,  Huir,  /c 


t  HtALTH,  BESFONDB.S-n. 


■Uh  Act,  lUS  (11  It  12  Virt.  e.  6S>, 
,  120— Local  GoTemiiieiit  Act,  1858 
:  S2  TicL  e.  98),  M.  64,  65— Local 
ameut  AneodmeDt  Act,  IS61  [24  ft  25 
X  61).  a.  16  —  Apportionment  oT  Ex- 
I — Diapntiiig  Apportionmsnt — Arbitrs- 
n  Diapnte — Joriadiotiim  of  Jiuticet — 
it  of  Plant. 

board  qf  kralth  gavt  noliee,  under 
I  «  12  Vict.  e.  63,  to  the  ou-nen  of 
'nmting  two  itrtett  to  leatl,  pate,  <te., 
icrwn  having  made  de/atdt  the  bonrtl 
nork  themtelvet.     An  appmtionment 

bg  the  lurveyor  of  the  board,  anil  a 
urged  on  the  appellant,  an  oimer  of 
I  out  of  the  itreete,  thiit  his  j/rij>orti-m 
s.     The  appellaHl  did  not  pay,  and  a 

agaimt  the  appellant  iraa  hfird 
t-'ert,  ichen  it  wia  directed  bij  the 
thai  the  apportumni'nl  vai  bad,  on 
'■  tJuU  the  exjienKi  of  thetwoitreeti  had 
•d  toffrther,  and  the  aggregate  amuiint 


il  the  oi 


1  the\ 


ttica  diimined  the  complaint  on  tliat 
The  turvyor  Ihm  made  a  frith 
nent,  and  a  notice  tuis  aerved  on  tht 
that  hit  proportion  vxu  19?.  11*. 
afiee  that  he  dispateil  the  ap/mrtion- 

Kltle  the  apjiortionment  under  e.  64 
22  Vict.  e.  9H  {which  euacta  that  all 
Tferable  to  arbitration  under  11  it  12 
,  vtay,  wlten  the  amount  in  dispute  it 
Ct,  It  drtfrmined  by  tuv  juttieet  in  a 
maaner).  It  vxu  ob/ected  before  the 
«<  tht  tuTveyor,  having  maiie  one 
ami,  could  not  make  another  apy-OT- 

tkat  plant  had  not  bem  de/'oiil-d  nt 
f  the  board,  b^ore  giving  the  noti'-.e  to 
■k,  oi  required  bt/  24  if-  25  Vict.  c.  Gl, 
I  only  at  the  office  of  the  turi-eyor; 
BOrkt  reauirtd  by  the  notice  differed 
woria  tnevm  on  the  plant,  and  thai 
Jme  by  the  board  di^ertdfrim  both. 
ttiom  the  futliee*  overruled  ;  Ihrj/ 
ltd   to  go.  into  the  quetlion  whether 

kai  bten  m  point  offa^  expended ; 

vedetAitioH  Utey  made  an  oriier  that 
rUm  fo^nUt  ^  tht  appellant  wat 


19f.  111.,  and  they  went  oa  to  adjwlge  that  the 
ajipellaiit  do  pay  ihr  I'lmr,  and  th-it  in  default 
of  pfiymeni  a  di^trtu  ivarrant  should  ittue. 
Oa  a  case  utfler  20  <fc  21  Vict.  e.  4.1  r— 

Held,  1.  That  the  first  apportionment  woe 
a  nullity,  nud  the  turviyor,  therefore,  icoi  not 
functus  officio,  and  uiit  riyht  in  making  afresh 
apt  ortionmenl.  2.  That  Ihedepos't  of  plant  was 
tiolacondilionpreeedenttothevalidilgofalltuf>- 
tequent^irocecdings.  3.  That  whether  the  jutliecs 
ttere acting aearbilratort  at  to  the  apportionmen t, 
or  as  justices  to  enforce  thepayment,  they  had  no 
jurisdiction  to  inyaire  into  the  question  whetlier 
the  amount  alleged  hwl  been  actually  e-speuded ; 
and  that  \f  the  apjiellant  tiMts  aggrieved  by  the 
alleged  overcharge,  or  by  the  fUlegid  variances, 
his  rtntedy  uxa  by  memorial  to  the  tecretary  of 
of  sfate,  u,.d'.r  ,.  120  of  11  dt  12  Vict.  e.  la, 
and  21 .6  2'S  Vict.  e.  98,  t.  Ci5. 

Bajley  v.  WiUdnwrn  (16  O.  B.  {N.S.)  161 ; 
33  J,.  J.  {M.C.)  161)  foUomd  ae  an  authorilg 
on  the  third  point. 

Somblo,  that  the  justices,  vhtn  acting  a» 
arhitratort  under  s.  t>4,  had  no  juriadiction  to 
order  payment,  itr. 

Case  stated  by  Justices  of  tlie  borough  of 
Ipswich  under  20  &  21  Vict.  c.  43. 

On  the  27th  of  April,  1868,  the  Ipawich 
Ixwal  Board  of  Health  served  noticus  upon 
the  owners  of  property  in  Purplett  Street  and 
m  Kemp  Stroot  (two  streets  in  the  borough 
of  Ipswich  which  were  not  highways),  under 
B,  69  of  the  Public  Health  Act,  1848,  II  &  Vi 
Vict.  c.  63  (1).    The  appellwit  is  tite  owner 

(I)  11  ft  12  Vict,  c  63,  a.  69:  "lu  ca-<e  iiiiy 

E resent  or  Aitnre  stroct,  or  any  part  tlieroof  (nut 
ciiigt  a,  liif;liHBj),  bo  not  Bewercd,  luvellod.  pnveJ, 
flftgeeil,  ujid  ctiKDnellcd  to  the  Batisraction  of  lbs 
lucsil  buard  of  lieuUb,  such  board  may  by  notica 
in  writing  to  the  rtspectice  uimera  or  occupiers  of 
the  premioea  fronting,  oiljoiiiinz,  or  abutting  upon 
such  piuts  thi-rcor  as  may  bo  requirud  to  be 
Bsworei],  leTolled,  paved,  flagg(..d,  or  chnDnelled, 
require  them  to  Bower,  level.  poTe,  flag,  or  oljannel 
the  same,  within  a  time  to  bo  apeciHed  in  gnoti 
notice ;  and  if  snoh  notice  lie  not  complied  with, 
the  said  local  board  nui^.i!  fte^  «\i«A  Vku^^iL. 
ese□ntethevaIkamnlll<nte&(nI«l«nea,^Cl'CD.%<•&^l^ 
and  the  eiptuMa  imontA  \>^  VMm  \n  m  4<to.i 
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of  properly  abutting  on  Purplett  Street,  and 
the  notice  served  upon  him  stated  that  the 
street  was  not  levelled,  &c.,  to  tlie  satisfac- 
tion of  the  board,  and  required  him  to  make 
good  the  same  with  drains,  &c.,  of  specified 
imensions,  &c.,  as  shewn  on  the  plan  and  sec- 
tions of  the  works  prepared  by  the  surveyor  of 
the  Local  Board,  &c.,  the  whole  of  the  works  to 
be  executed  in  accordance  with  the  plans  and 
sections  thereinbefore  referred  to,  and  then 
lying  for  inspection  at  the  office  of  the  sur- 
veyor of  the  local  board  at  the  town-hall  of 
the  borough,  and  of  the  dimensions,  widths, 
and  levels  shewn  thereon. 

The  board  at  the  same  time  served  similar 
notices  upon  other  owners  of  premises  in 
Purplett  Street  and  Kemp  Street.  The  two 
streets  adjoin  at  right  angles. 

The  appellant  and  all  the  other  owners 
having  failed  to  comply  with  the  notice,  the 
board  proceederl  to  executo  the  work  them- 
selves under  the  superintendence  of  their 
surveyor  on  both  the  streets  at  the  same 
time.  The  work  was  not  done  under  contract, 
but  the  surveyor  purchafied,  on  behalf  of  the 
board,  some  of  the  various  materials  neces- 
sary, and  took  others  from  the  stock  then 
in  possession  of  the  board,  and  emi)loyed 
on  the  works  the  ordinary  staff  of  labourers, 
horses  and  carts  then  in  the  service  of 
the  board,  and  engaged  others  to  assist 
them. 

On  the  2nd  of  September,  1868,  the  surveyor 
of  tlie  board  served  a  notice  on  the  appellant, 
stating  that  the  proportion  payable  by  the 
appellant  of  exjjenses  incurred  by  the  board  in 
making  good  Puri)lett  Street,  had  been  settled 
and  apportioned  by  the  surveyor  to  Ik)  the 
sum  of  20/.  2«.  li/:/.,  and  requiring  payment. 

On  the  4th  of  November,  1868,  the  api)el- 
lant  gave  notic<j  to  the  board  that  *'  I  intend 
to  dispute  and  resist  payment  of  the  sum 
of  20/.  2h.  li</.  charged  to  me  for  work  done 
in  Purplett  Street." 

On  the  22ud  of  December,  1868,  the  board 
laid  an  information  charging  that  the  appel- 
lant, being  the  owner  of  certain  premises 
abutting  on  Purplett  Street,  was  by  due 
notice  required  to  make  good  the  same ;  that 
tlie  notice  was  not  complied  with,  whereupon 
the  board  executed  the  works  and  incurred 
expenses,  the  amount  of  which  to  be  paid  by 
the  appellant  was  duly  apportioned  at  the 
sum  of  20/.  2«.  li(/.,  and  that  the  appellant 


shall  be  paid  by  tbo  owners  la  default,  according 
to  the  frontage  of  their  rcspecti?o  premises;  and 
in  sucli  proportion  as  shall  be  settlotl  by  the  sur- 
vcyor,  or  in  case  of  dispute  as  shall  be  settled  by 
arbitration  (having  regard  to  all  the  circumstances 
of  the  case;,  in  the  manner  provided  by  this  Act 
[see  s.  123] ;  and  such  expenses  may  be  recovered 
from  tlie  last  mentioned  owners  in  a  summary 
manner  [see  s.  129],  or  the  same  may  be  declared 
by  Older  of  the  said  local  board  to  be  private 

improyemeDi  expensefi,  and  be  reoovcrable  as  &wc\\ 

ia  the  manei  jheieinaftcr  provided." 


had  not  paid   the   amonmt;   whereupn  i 
summons  was  issued. 

On  the  21th  of  December,  1868,  the  sna- 
mons  and  complaint  were  heard  befnrs  tl» 
borough  justices,  when  it  was  contended,  <a 
behalf  of  the  appellant : — 

1.  That  the  notice  served  by  the  appelkik 
on  the  board  on  the  4ih  of  November,  \M^ 
required  the  matter  in  dispute  to  be  r^emd 
to  arbitration  as  provided  by  s.  69  of  11  ft  IS 
Vict.  c.  68,  and  that  the  jnsticeB  had  id 
jurisdiction. 

2.  That  the  apportionment  of  expeoM 
upon  which  the  information  was  fooniM 
was  bad  and  invalid,  because  the  gross  oni 
of  the  two  streets  was  apportioneapro  ntl 
among  all  the  owners  of  premises  in  thon 
streets,  instead  of  apportioning  the  expenei 
exclusively  incurred  in  Purplett  Street  amoig 
the  owners  of  premises  in  that  street,  and  tha 
expenses  exclusively  incurred  in  KcmpStnik 
among  the  o^vners  of  premises  in  that  streflt 

It  appeared  by  the  evidence  of  the  boiiA 
surveyor,  that  the  width  of  Parplctt  Stml 
was  thirty-five  feet,  and  the  widtn  of  ScHp 
Street  thirty  feet;  that  the  total  expeMi 
incurred  by  the  board  in  executing  the  vorki 
in  both  streets  was  875/.  11«.  M,  thattti: 
surveyor  had  not  separated  the  costs  of  tti 
streets  from  each  other,  and  that  he.  tat 
therefore  charged  for  twenty  feet  frontage  ■ 
Purplett  Street,  the  same  as  for  twenty  M 
in  Kemp  Street. 

The  appellant  also  objected, 

8.  That  the  plans  and  sections  of  tki- 
works  had  not  been  deposited  in  the  office  cf| 
the  local  board  within  the  meaning  of  a  ii 
of  24  &  25  Vict  c.  61  (1). 

The  evidence  as  to  this  objection  was  tU 
in  April,  1857,  whon  the  Public  Health  hA 
was  applied  to  the  borough  the  local  boui; 
had  their  offices  at  No.  2,  Princes  StiMli 
where  the  surveyor  and  the  accountant  to  thi 
board  transacted  the  duties  of  their  respectiif 
offices  in  distinct  rooms.  On  the  outer  do(f- 
ix)st  were  and  are  the  printed  intMsriptte  ] 


(1)  24  &  25  Vict  c.  61,  a.  16:  -Before  gin< 
the  notice  mentioned  in  the  69th  section  of  til 
Public  Health  Act,  1848,  the  locul  botid  AdI 
cause  plans  and  sections  of  the  works  iutended  li 
be  executed  under  tlint  sectinn,  and  thv  38th  w* 
tion  of  the  Local  Government  Act,  1858,  t»  ki 
made  under  the  direction  of  their  frnrre^fOiii 
fecule  of  not  less  than  one  inch  for  eighty-ei^t  W 
for  a  horizontal  plan,  and  on  a  scale  of  not  IM 
than  one  inch  for  ten  feet  for  a  vertical  sedioi; 
and  in  the  case  of  a  sewer,  shewing  the  dn^  ^ 
such  sewer  below  the  soriiftce  of  the  gtoaoa;  oi 
such  plans  and  sections  diall  be  deposited  ia  thi 
office  of  the  local  board,  and  shall  be  open  at  il 
reasonable  hours  for  the  inapection  of  all  peas* 
interested  therein  during  the  period  ftr  wU 
such  notice  is  required  to  begifen,andaiiA^ 
ence  to  such  plana  and  aeotions  in  sooh  noiiv 
shall  be  held  sufficient  witboat  reqidriaf  aV 
cop^  ol  eadi  \\«CA  and  leotioDa  to  be  annom  ^ 


\ 
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of  the  Local  Board  of  Health,**  and 
rveyor  of  the  local  board  attends  here 
oming  firom  nine  till  half-past  nine." 
trict  rate-books  required  by  s.  98  of 
Vict,  c  63,  to  be  kept  at  the  office  of 
d  board  open  to  public  inspection, 
)  books  of  account  and  docnments 

to  the  office  of  accountant  were  and 

kept  at  No.  2,  Princes  Street.  The 
lotioes  required  by  s.  99  of  the  same 
"e  always  stated  that  the  rate  is  de- 
for  inspection  "at  the  office  of  the 
lard  of  healthy  Princes  Street/'  and 
-laws  which  s.  116  requires  to  be 
ap  at  the  office  of  the  said  board/' 
id  are  hung  up  at  the  said  office, 
ns  and  sections  of  works  intended 
txecuted  under  s.  69  of  the  same 
tre  kept  in  the  surveyor's  room 
Boid  office  until  January,  1868,  at 
late  the  surreyor  removed  to  a  room 
in  the  new  town-hall,  taking  with 
I  plans  and  papers  appertaining  to 
ie,  and  thenceforth  performed  his 
here.      The  plans  and  sections  in 

to  this  case  were  deposited  at  the 
r's  office  at  the  town-hall,  and  not  at 
e  at  2,  Princes  Street ;  which  latter 
B  appellant  contended  waR  and  is  the 

the  local  board  within  the  meaning 
aid  Act.  The  appellant  did,  in  fact, 
he  surveyor's  office  at  the  town-liall, 
tected  the  plans  and  sections  there, 
ppellant  also  objected, 
at  the  plans  of  the  works  intended  to 
ated,  prepared  by  the  board's  sur- 
nder  s.  16  of  24  &  25  Vict.  c.  61, 
materially  from  the  notice  served  on 
illant,  requiring  him  to  execute  the 
ader  s.  69  of  11  <fe  12  Vict.  c.  G3. 
this  objection,  the  following  variances 
I  on  comparing  the  plans  with  the 
>  the  appellant,  viz.,  carriageway  by 
renty-two  feet;  by  notice,  twenty- 
Bt  Footway  by  plan,  five  feet ;  by 
ix  feet 

ppellant  also  objected, 
it  the  works  actually  done  by  the 
iffered  materially  from  the  plans  and 

ridenoe  before  the  justices  upon  this 
I  was  as  follows :— Drain  laid  down 
feet  shorter  than  shown  on  plan. 
way  by  plan,  twenty-two  feet;  by 
veiity-thi^  feet ;  work  done,  twenty- 
Footway  by  plan,  five  feet;  by 
(Z  feet :  work  aone,  5  ft  6  in. 
jpellant  also  objected, 
it  the  board  were  bound  to  contract 
execution  of  the  works,  and  had  no 
do  them  themselves. 
fitices  dismissed  the  summons  on  the 
hat  the  apportionment  was  bad ;  and 
nily  gave  the  appellant  a  certificate 
14  of  11  A  12  Vict  c.  43,  which  re- 
ft oomplaint,  and  certi&ed  that  the 
rnddumiuedit 


On  the  23nl  of  February,  18G9,  the  sur- 
veyor to  the  board  served  the  appellant  with 
a  notice  that  ho  had  apportioned  the  appel- 
lant's proportion  of  the  expenses  incurred  by 
the  board  of  health  in  Purplett  Street  at 
19/.  11«.  10</ ,  and  required  payment  of  that 
sum. 

On  the  10th  of  November,  1869,  the  appel- 
lant was  summoned  to  answer  the  informa- 
tion and  complaint  of  the  clerk  to  the 
board. 

That  on  or  about  tho  18th  of  Mureh,  1868, 
Purplett  Street,  situate  within  the  borough,  which 
said  street  was  not  then  a  highway,  was  not 
levelled,  &c.,  and  made  good  to  the  satisfaction 
of  the  biianl,  and  therefore  in  or  aliout  tho  27th  of 
April,  1868,  the  board,  by  notice  in  writing  to  the 
appelant,  then  being  the  owner  of  ccrttiin  premises 
fronting  upon  certain  parts  of  the  said  street,  re- 
quired him  to  level.  &c.,  the  same  within  the  space 
of  one  calendar  month  from  the  service  of  the  notice, 
bt  ing  a  reaoonable  time  in  that  behalf.  That  tho 
notice  was  not  complied  with  by  the  appellant, 
and  thereupon  tlie  board,  pursuant  to  s.  G9  of  the 
Public  Health  Act,  1848,  proceeded  to  execute, 
and  did  execute,  the  works  mentioned  and  referred 
to  in  tlie  notice,  and  did  thereby  incur  certain 
expenses,  and  the  proportion  of  such  exi)en8e8  to 
bf  paid  by  the  appellant  according  to  the  frontage 
of  nis  pn  mises,  as  settled  by  the  surveyor  of  tlie 
board,  amounted  to  a  sum  of  less  than  20^,  to  wit, 
the  sum  of  192.  11«.  lO^d.  Tliat  on  the  22nd  of 
February,  1869,  due  notice  was  given  to  the 
appellant  of  tiie  sum  so  due  from  him,  and  puy- 
ment  tbereof  was  duly  demanded  b^  the  l>oard, 
and  that  the  appelLint  hath  not  pnid  the  same ; 
and  further,  that  the  appellant  on  the  10th 
of  May,  1869,  by  a  notice  in  writing  to  the  board, 
disputed  such  proportion,  and  the  amount  thereof 
BO  settled  by  tlie  surveyor  of  tlie  loeul  board  of 
health  (1) ;  whereupon,  on  the  part  of  the  board, 
it  is  prayed  that  the  appellant  may  be  summoned 
before  two  justices,  and  the  amount  in  dispute 
may  be  determined  before  the  said  justices  in  a 
summary  manner.  And  that  the  said  juntices  may 
also  determine  the  amount  of  eo&ts  incurred  in  this 
behalf,  and  by  whom  such  costs,  or  any  part  of 
them,  shall  be  paid. 

At  the  hearing  of  this  summons,  on  the 
15th  of  November,  1869,  the  appellant  raised 
the  same  six  objections  as  on  the  previous 
summons. 

The  appellant  also  objected, 

7.  That  the  justices  had  already,  on  the 
24th  of  December,  1868,  heard  and  deter- 
mined an  information  and  complaint  for  the 
same  matters  between  the  same  parties. 

8.  That  the  information  had  not  been,  as 
it  ought  to  have  been,  laid  within  nine  months 
of  the  service  on  the  appellant  of  the  notice 
of  the  surveyor*s  apportionment  of  expenses, 
as  provided  by  11  &  12  Vict.  c.  43,  s.  11,  and 
21  &  22  Vict  c.  98,  s.  63. 

9.  That  the  j  nstices  were  wrong  in  declining 
to  inquire  whether  the  amount  of  2502. 95. 8e2., 


(1)  This  notice  voi^t^  Vo  \iks^  \)ki«^  \\Ai\r 
vertently  omitted  Vu  Ui«  «\%^«aie(iV  oil  ^Csa 
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which  the  snryeyor  stated  had  been  expended 
in  Purple tt  Street  had  actually  been  so  ex- 
pended, and  in  not  allowing  the  appellant  to 
examine  the  surveyor  as  to  the  items  forming 
the  said  sum. 

As  to  this  objection,  the  surveyor  stated  in 
evidence  that  the  total  cost  of  the  work  done 
in  Purplett  Street  was  the  sum  of  250/.  9«.  Sd. 
It  was  proposed,  on  behalf  of  the  appellant, 
to  cross-examine  him,  with  a  view  to  shew 
that  that  sum  had  not  in  fact  been  spent 
upon  that  street;  but  the  justices  were  of 
opinion  that  they  had  no  power  to  inquire 
into  the  amount  exi)ended  by  the  board,  but 
must  take  the  sum  as  stated  by  the  surveyor, 
and  the  justices,  therefore,  refused  to  allow 
any  cross-examination  or  to  receive  any 
further  evidence  on  this  point. 

The  justices  overruled  all  the  appellant's 
objections,  and  having  ascertained  by  calcu- 
lation that  the  surveyor's  apportionment  of 
the  sum  of  250/.  Os.  Qd,  among  the  owners  of 
premises  in  Purplett  Street  was  accurately 
made,  and  that  the  appellant's  proportion, 
according  to  his  frontage,  was  19/.  li«.  lOd., 
they  made  an  order  which  recited  the  above 
complaint  at  length,  and  that  a  summons 
had  been  issued  accordingly,  and  proceeded : — 
"  Now,  having  heard  the  matter  of  the  said 
complaint,  and  the  evidence  adduced  before 
lis  in  supi)ort  thereof,  and  having  also  heard 
all  the  evidence  tendered  by  and  on  behalf  of 
the  said  A.  J.  Cook,  we  do  hereby  determine 
that  the  amount  in  dispute  and  to  be  paid  by 
the  said  A.  J.  Ckx)k  to  the  said  board  for  and 
in  respect  of  his  proportion  of  the  expense 
incurred  in  executing  the  said  works  before 
mentioned  shall  be  the  sum  of  19/.  lis.  10 ^d. 
And  we  do  hereby  order  and  adjudge  the 
said  A.  J.  Cook  to  pay  to  the  said  board  the 
said  sum,  and  also  the  further  sum  of  18«. 
for  costs  in  this  behalf.  And  if  the  said 
several  suras  be  not  paid  forthwith,  we  order 
that  the  same  bo  levied  by  distress  and  sale 
of  the  goods  and  chattels  of  the  said  A.  J. 
Cook,  unless  the  said  sums  be  sooner  paid." 

If  the  Court  should  be  of  opinion  that  the 
appellant's  objections  or  any  of  them  are  good 
and  valid  objections,  then  the  order  of  the 
justices  was  to  be  quashed.  But  if  the  Court 
should  be  of  a  contrary  opinion,  then  the 
order  was  to  be  confirmed. 

BtUwer,  Q.C,  (^OraJiam  with  him),  for  the 
appellants.  This  is  a  proceeding  under  s.  69 
of  11  &  12  Vict  c.  63.  The  appellant  having 
received  notice  on  the  2nd  of  September, 
1868,  that  the  sum  apportioned  on  him  in 
respect  of  the  works  done  in  Purplett  Street 
was  20/.  2s.,  on  the  4th  of  November,  gave 
notice  that  he  disputed  the  apix)rtionment. 
The  local  board  ought  therefore  to  have 
proceeded  by  arbitration,  instead  of  which 
they  proceeded  before  justices  to  enforce  the 
payment. 

[Lush,  J*  The  notice  of  the  appellant  is 
not  that  he  disputes  the  apportionment,  but 


that  he  will  dispute  and  resist  psyme 
rest  of  the  Court  exi^essed  their  (xmi 
in  this  view.] 

If  the  Court  is  of  that  opinion, 
board  was  right  in  proceeding,  cm  t 
of  December,  before  justices,  as  tl 
months  given  by  s.  63  of  21  &  22  Yi 
had  expired.  The  justices  decided 
objection  that  the  expenses  of  two  sti 
been  lumped  together  was  proved  i 
fatal,  and  dismissed  the  complaint,  a 
the  appellant  a  certificate  of  such  d 
There  the  matter  ended,  and  tbe  \ 
had  no  power  to  make  a  fresh  apport 

[The  Court  intimated  that  they 
opinion  that  the  iBJciz  shewed  that 
was  no  apportionment,  and  that  the  i 
was  therefore  not  fnnc^^us  officia] 

The  question  then  turns  on  the  pro( 
upon  the  notice  of  the  fresh  apport 
of  the  23rd  of  February,  1869.  h 
receipt  of  this  notice,  the  appella 
notice  on  the  10th  of  May  of  lus  int< 
dispute  the  apportionment;  this  i 
omitted  from  the  case,  but  it  is  recite 
information  which  the  board  laid,  a 
which  the  summons  was  granted 
magistrates  proceeded.  This,  as 
from  the  summons,  was  a  iHx>cee 
arbitration  under  s.  69  of  the  origi 
and  s.  64  of  the  second  Act  (1),  wh 
two  justices  in  the  place  of  an  a 
when  the  sum  is  nnder  20/.;  and 
justices  had  to  do  was  to  decide  whe 
sum  charged  and  the  apportionment 
the  appellant  were  right;  and  thcj 
jurisdiction  to  make  an  order  for  p 
but  a  second  proceeding  would  ha 
necessary  just  as  if  the  case  had  bee 
an  ordinary  arbitrator.  The  order,  tl 
is  bad. 

\_Bomnquet,  contr^,  pointed  out  t 
point  was  not  raised  in  the  case. 

Blackburn,  J.  If  there  is  no  ot 
able  objection  to  the  order,  the  lal 
of  the  order  may  be  rejected  as  sur 
at  all  events  the  objection  is  not  now 

The  order  then  must  be  taken  as  it 
and  inasmuch  as  the  justices  have 
to  act  not  only  as  arbitrators,  but 
marily  enforcing  the  payment,  the 
arises  whether  they  ought    not   ii 
capacity  to  have  allowed  the  appc 


(1)  21  &  22  Vict.  c.  98,  8.  64  :  «•  AU 
referable  to  arbitration  nnder  the  PaUi 
Act,  or  any  Act  incorporated  therewith,  n 
the  amount  in  dispute  is  leas  than  £20, 
mined  before  two  justices  in  a  summaiy  mt 
the  justices  may,  if  they  think  lit-,  require, 
work  in  respect  of  which  the  claim  of  the  Lo 
is  made,  and  the  particulars  of  the  dai 
ported  on  to  them  oy  any  competent  son 
being  the  surveyor  of  tne  LooU  Board ; 
justices  may  determine  the  amoaot  of 
curred  on  that  behalf,  and  by  wbom 
any  part  of  them  shall  be  paid." 
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V  by  crom-ezamjnation  of  the  surveyor, 
L  otherwise,  that  the  sum  charged  upon 
rplett  Street  had  not  boon  really  ex])endcd 
»n  it  Bayley  v.  Wilkinwii  (10  C.  B. 
Sl)  161 ;  33  L.  J.  (M.G.)  161)  is  an  autho- 
\  no  doubt,  that  before  an  arbitrator  the 
istion  w}iether  the  sum  charged  has  been 
sonably  expended  cannot  be  inquired  into ; 
:  hero  it  was  souglit  to  shew  that  the 
lenscshad  not  mfad  been  incurred  in  this 
set,  and  therefore  were  not  "expenses 
nned." 

Lush,  J.  The  language  of  s.  64  of  tlie 
ond  Act  seems  to  contemplate  an  inquiry 
»  the  propriety  of  the  outlay,  for  it  gives 
ver  to  the  justices,  if  they  think  fit,  to 
[aire  that  the  work  and  the  particulars 
claim  be  reported  on  to  them  by  an  indc- 
ident  surveyor. 

Blackburn,  J.  Erie,  C.J.,  in  Bnyhy  y. 
UiHMi  (16  C.  B.  (N.8.)  at  p.  180 ;  33  L.  J. 
!.G.)  at  p.  166}  notices  that  section,  and 
rs, "  At  the  firat  reading,  that  appeared  to 
)  to  authorize  an  iniiuiry  as  to  whether 
9  expenses  had  been  properly  incurred  by 
B  kical  board ;  but,  upon  farther  looking  at 
I  am  of  opinion  that  it  only  applies  to  the 
bitration  giTcn  by  the  former  statute,  and 

to  he  confined  within  the  same  limits. 
id  though  it  may  be  said  to  be  unreason- 
lie  that  a  board  should  have  power  to  iucnr 
pcDse,  and  that  those  upon  whom  the 
irthen  of  paying  it  is  to  fall  should  have  no 
MDs  of  investigating  the  propriety  of  the 
itlay,  yet  the  same  inconvenience  occurs  in 
iny  instances  of  self-government  of  districts, 
here  individuals  are  selected  to  perform 
iblio  duties  involving  the  expenditure  of 
cge  sums  of  money  wliioh  are  to  be  pro- 
ded  for  by  a  rate  levied  upon  the  district. 
Iw  remedy  is  by  removing  them  if  their 
uit  is  neglected  or  abused.  They  have  not, 
lerefore,  an  absolute  irresponsible  power, 
endes,  the  expenditure  of  such  bodies  is 
iways  controlled  by  auditors.  Upon  the 
bole,  the  best  opinion  I  can  form  is,  that 
16  outlay  actually  made  is  to  bo  8(.'ttlcd 
Billy  by  the  local  board,  and  to  bo  appor- 
ODfid  amongst  the  several  owners  or  occu- 
ifiiB  by  the  surveyor,  or,  in  case  of  dispute, 
f  an  arbitrator,  whose  jurisdiction  is  cou- 
ind  to  the  question  of  apportionment,  and 
ho  has  no  authority  to  inquire  into  the 
Monableness  of  the  amount  which  has  been 
KKnded  upon  the  works."] 

No  doubt  it  must  be  conceded,  although 
ITilies,  J.,  expressed  his  doubts,  that  that  case 
(conclusive  that  as  arbitrators  the  justices 
nmot  go  into  the  reaponablcness  of  the 
ipendituro;  but  surely  they  may  go  into 
M  question  whether  in  point  of  foot  the 
qienditure  has  been  incurred,  the  case  in 
n  Common  Picas  is  no  authority  against 
Ink:  nor  is  that  case  any  authority  that  as 
BifcieeB  enforciug  payment  they  may  not  go 
■to  both  fhoae  inquiries.  If  they  may  not 
BO  into  theae  inquines  the  inhabitants  are  at 


the  mercy  of  the  local  authority  without  any 
api)oal. 

[Lusn,  J.    They  may  memorialize  the  sec- 
retary of  htate  under  h.  TJO  uf  the  first  Act, 
and  K.  05  of  the  second  Act ;  as  was  done  in 
Wallinnton  v.  WiWg  (16  C.  B.  (N.S.)  797; 
83  L.  J.  (M.C.)  233.] 

The  next  objection  is,  that  the  plans  and 
sections  liave  not  Ihxju  deposited  in  the  office 
of  the  looal  board,  as  re<iuired  by  s.  16  of 
24  &  2.J  Vict.  c.  01,  8.  16. 

[CocKBUitN,  C.J.  If  the  justices  had  no 
authority  except  us  to  the  apportionment, 
liow  can  they  go  into  those  questions?] 

The  de]xjsit  of  the  plans  is  a  condition 
precedent  to  the  jiower  of  the  l>oard  to  do 
the  works,  and  is  therefore  the  foundation  of 
the  justices'  juriwliction,  whether  as  arbi- 
trators or  otherwise. 

FBlac^kburn,  J.  Section  16  appears  to  Ix) 
only  directory ;  there  is  nothing  to  make  the 
de]X)sit  of  the  ])lans  a  condition  precedent,  so 
as  to  make  void  the  notices,  and  prevent  the 
expenses  from  U.-ing  recoverable.] 

In  JOU'  V.  Surrrif  (Law  Kep.  5  Q.  B.  46»'0# 
it  was  held  under  5  &  0  W'm.  4,  c.  oO,  s.  85, 
that  the  aflixing  of  notices  at  all  the  required 
points  was  a  condition  precedent  to  all  pro- 
ceedings. 

[Blackbubn,  J.  The  words  in  that  statute 
are  much  more  fstringent;  not  only  are  fixe<l 
notices  required,  but  they  must  be  proved  to 
have  been  fixed  befoix)  the  justices  can  give 
their  certificate. 

Mbllou,  J.  Tho  only  objection  after  all 
is,  that  the  plans  were  deposited  at  the  office 
of  the  manager  instead  of  the  office  of  the 
local  board ;  and  the  appellant  was  in  no  way 
aggrieved  as  he  saw  the  plans  at  tho  sur- 
veyor's office.] 

The  next  objection  is  a  substantial  objec- 
tion, that  the  notice  re<iuired  the  ax)pellant 
to  pave  the  street  in  a  particular  way ;  the 
phins  differed  from  the  notice ;  and  tho  work 
done  differed  from  both. 

[CooKBURN,  C.J.  All  this  might  bo  very 
gotxl  ground  of  application  to  the  secretary  of 
state.] 

Tiie  next  objection  is  that  the  board  ought 
not  to  have  done  the  work  themselves,  instead 
of  having  enijjloyed  a  contractor  under  s.  85, 
whiirh  cxjirefc^hly  empowers  them  to  make 
such  contmcts. 

[BLACKBrKN,  J.  They  "  may,"  not "  must," 
contract.] 

Tho  only  remaining  objection  is  that  the 
information  on  tlie  lUth  of  November,  180i), 
was  too  late ;  but  if  tho  CJourt  is  of  oitinion 
that  the  first  apportionment  was  a  nullity,  and 
the  surveyor  was  not  functus  oflicio,  taking 
tlie  proceedings  to  commeuco  with  tho  notice 
of  tho  fresh  api)ortionment  on  the  23rd  of 
February,  the  information  was  in  time. 

Itomw^uH  (Solcutl  with  him),  for  the  re- 
spondents, was  not  heard. 

CocKBUBM,  C.  J.    1  think  it  is  not  necessary 
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to  call  upon  the  respondents.  We  are  of 
opinion  that  the  decision  of  the  magistrates 
was  right,  and  that  we  cannot,  upon  the 
state  of  facts,  set  their  order  aside. 

It  is  clear  that  the  order  made  by  the  local 
board  of  the  borough  of  Ipswich,  with  refer- 
ence to  tlie  paving  of  the  street,  was  one 
within  their  competency.  It  is  equally  clear 
that  it  was,  in  the  first  instance,  incumbent 
upon  the  appellant,  as  an  owner  of  property 
in  tliat  street,  to  comply  with  the  order  by 
executing  the  works  which  the  local  board 
required  to  be  done.  It  is  equally  clear 
that  upon  his  not  complying  with  the  order, 
by  failing  to  execute  the  work,  it  was  compe- 
tent under  the  statute  to  the  local  board  to 
cause  the  work  to  bo  done.  It  is  equally 
clear,  the  work  having  been  done,  upon  the 
expense  incurred  being  apportioned  amongst 
the  owners  of  property  in  the  street,  that  it 
was  incumbent  upon  the  appellant  to  pay 
his  proportion,  or  to  take  the  necessary  steps 
allowed  by  the  statute  for  the  purpose  of 
raising  the  question  as  to  whether  the 
amount  ap]X)rtioned  to  him  was  a  just  pro- 
portion ot  the  entire  expense.  It  seems  that 
the  appellant  having  failed  to  execute  the 
work,  and  the  local  board  having  caused  it 
to  be  executed,  the  surveyor  made  an  appor- 
tionment; but  unfortunately,  in  the  first 
instance,  he  included  in  the  apportionment 
the  expense  of  the  works  which  had  been  done 
in  an  adjoining  street.  That  was  not  right 
according  to  the  terms  of  the  statute.  Upon 
objection  being  taken,  and  it  being  clear  that 
that  apportionment  was  one  which  could  not 
bo  eniorced,  and  was  therefore  ])ractically  a 
nullity,  the  surveyor  made  a  fresh  apportion- 
ment which  is  no  longer  open  to  tlie  objection 
of  the  expenses  in  llie  neighbouring  street 
having  been  combined  with  th<»so  in  the 
street  in  which  the  appellant  is  an  owner, 
and  that  difficulty  is  entirely  cleared  away. 
The  first  apportionment  was  a  nullity,  and 
could  not  be  enforced ;  and  that  being  so,  it 
was  not  only  in  the  surveyors'  power,  but  it 
was  his  duty  to  make  a  new  ap]x)rtionment 

We  have  then  to  consider  what  took  place 
upon  that  apportioimient.  The  statute  11  <& 
I'i  Vict  c.  63,  s.  69,  provides,  where  a  local 
board  themselves  execute  works  of  this  kind, 
and  the  surveyor  makes  an  apportionment 
among  the  parties  liable  to  pay,  that  if  one  of 
the  parties  dispute  the  propriety  of  the 
assessment  which  has  been  made  upon  him, 
the  matter  shall  bo  referred  to  an  arbitrator. 
By  the  subsequent  Act,  21  &  22  Vict.  c.  98, 
6.  64,  in  case  the  sum  sought  to  bo  recoverea 
is  less  than  20/.,  and  there  is  a  dispute  about 
it,  the  matter  shall  be  determined  in  a  sum- 
mary manner  by  two  justices.  Upon  the  now 
apix)rtionment  the  amount  claimed  from  the 
appellant  was  imder  20/.,  therefore  the 
case  fell  within  the  provision  of  the  second 
statute.  That  being  so,  the  matter  comes 
before  the  justices,  and  it  is  not  proposed  on 
the  part  of  the  appellant  to  go  into  the  ques- 


tion whether,  tho  expense  being  ta 
given  sum,  the  amount  assesBed  i 
was  a  just  proportion  of  the  general  • 
but  he  proposed  to  go  into  the 
whether  the  amount  charged  by 
board  as  having  been  expended 
was,  in  point  of  fact,  expended.  ' 
tion  put  to  us,  in  the  first  instai 
decide  whether  it  was  compete! 
magistrates,  or  incumbent  on  the 
into  that  question.  In  my  opinion  to 
into  that  question  would  have  bee: 
gone  beyond  the  limits  of  their  juj 
By  the  second  Act,  21  &  22  Vict 
two  justices  are  placed  in  the  p 
arbitrators.  It  is  quite  clear  that 
trators  they  could  not  have  gone 
such  questiim,  their  jurisdiction  is '. 
inquiring  whether,  the  expenses  a 
to  a  given  sum,  the  amount  chai 
pjarticular  owner  is  his  fair  and  jui 
tion.  I  think,  therefore,  that  i\n 
could  not  have  gone  into  that  qu 
arbitrators. 

Mr.  Bui wer  puts  it  upon  a  differei 
He  says  that  the  justices  excrcisei 
upon  themselves  to  exercise— wheth 
or  wrongly  is  another  matter— tfa 
function  of  arbitrators,  under  s.  ( 
second  Act,  and  of  magistrates  ( 
summary  jurisdiction,  under  ss.  69 
of  the  original  Act,  to  enforce  tlu 
found  to  bo  due  by  the  decision  of 
trators.  The  question  is  not  rais 
us  as  to  whether  it  was  competent 
to  act  in  that  double  capacity,  an 
to  proceed  to  make  an  order  for 
without  allowing  any  interval,  afte 
in  the  exercise  of  their  functions 
trators,  decided  the  amount  the 
was  called  upon  to  pay;  that  que 
not  raised  before  us,  and  we  cannc 
it  now.  But,  assuming  that  the 
interval  had  been  allowed,  or  taking 
where  an  arbitrator  has  fixed  the 
and  then  the  magistrates  are  callec 
the  exercise  of  their  summary  jurist 
moke  an  order  to  enforce  paymei 
amount,  the  question  presents  itself 
in  the  exercise  of  their  summary  jur 
they  could  go  into  any  question  ci 
of  whether  the  proportion  assessed 
particular  individual  is  the  right  p 
or  not  1  think  they  cxinnot ;  but  i 
this  they  are  simply  exercising  whs 
called  a  ministerial  office,  though 
they  must  see  that  the  person  agaii 
the  order  is  made  is  the  right  pe 
that  there  has  been  some  asseesn 
that  the  proportion  that  he  is  to 
been  fixed  by  the  proper  authority, 
although  in  that  respect  their  fund 
bo  said  to  be  judicial,  that  in  all 
spects  they  are  simply  ministerial, 
as  soon  as  the  amount  which  the  nu 
pay  is  ascertained,  they  are  bound 
an  order  without  looking  into  the 
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she  case.    The  case  Beems  to  mc  to  he  quite 
loalocoos  to  those  of  rates  and  inatters  of 
Aai  kind,  in  which  we  have  held  aKain  and 
igain  that  it  is  not  for  the  magintrate  to 
bmiaire  into  the  validity  of  the  rate  or  order 
m  which  he  is  a8ked  to  exercise  his  summary 
huiadiction.    I  think,  therefore,  if  this  hiul 
been  an  application  to  the  magistrates,  after 
die  decision  of  an  arbitrator  ok  to  the  amount, 
Et  would  not  have  been  competent  to  the 
FVsticeB  to  go  into  these  matters  to  which 
Hr.  Bulwer  now  refers.    No  doubt  it  is  open 
ti  firet  siglit  to  this  strong  observation.    It 
9ertain1y  would  be  a  very  monstrous  thing 
Hat  a  man  should  he  called  upon  to  pay  liis 
proportion  of  a  sum  alleged  to  have  been 
Bxpended  upon  matters  of  this  kind,  if,  in 
pomt  of  fiict,  that  sum  had  not  been  ex- 
pended ;  that  a  man  should  be  called  upon  to 
Eovide  his  proportion  of  llOO/.,  when  only  the 
If  of  that  sum  might  have  been  expended. 
Bat  we  find  that  the  legislature  has  not  lett 
Kke  party  in   the   helpless   condition  that 
Bfr.  Bulwer  contended  must  result  if  the 
■■egistrates  were  not  competent  to  go  into  this 
inqoiry ;  because  by  a  120  of  the  original  Act 
0n>f  ision  is  made  for  an  appeal  bv  the  ]>arties 
f  IjTimrf  (\  to  the  General  lk>ard  of  Health, 
^rliQ  would  of   cr>urse  correct  any  irregu- 
larity or  injustice  that  might  have  occurre<l. 
Tlhe  power  vested  in  the  General  Board  of 
Beelth  by  that  Act  has  since  been  transferred 
te  the  secretary  of  state  by  s.  65  of  the  second 
J^;  and  if  a  person  complained  that  he  had 
%eni  made  to  pay  his  proportion  of  a  sum 
'Vfaich  had  not  been  expended,  and  that  there 
Wd  been  gross  impropriety  of  conduct,  no 
vknbt  the  secretary  of  state  would  exercise 
the  power  with  which  the  legJKlature  has 
iamted    him,   and   inquire   into    such   a 
setter.    Therefore,  that  is  the  course  which 
M  person  must  adopt  if  ho  feels  that  ho 
lis  been  aggrieved  by  a  proceefiing  of  this 
lind;  it  would  be  of  the  greatest  possible 
ineonvenience  if,  on  every  occasion    when 
the  justices  are  called  upon  to  enforce  an 
Older  of  tliia  sort,  it  should  be  a  question 
kev  fiu  the  statute  has  lieen  complied  with 
hf  the  board  of  health,  how  the  money  has 
teen  expended,  or,  at  all  events,  the  propriety 
of  eiecnting   the  works.      That,  I  think, 
k  the  true  construction  of  this  statute. 

As  to  the  other  points  taken  by  Mr.  Bulwer, 
I  think  they  were  disposed  of  in  the  course 
of  the  argument.  It  may  bo  the  prellnii- 
uries  required  by  the  statute  have  not  been 
itrjctly  complied  with,  but  I  do  not  see 
thit  the  appellant  has  sustained  any  griev- 
nee  therefrom ;  and  I  agree  with  what  was 
thrown  out  by  my  Brother  Blackburn  that 
these  matters  are  not  conditions  precedent, 
wi  their  non-observance  would  not  vitiate 
the  ocders.  I  think  the  magistrates  were 
Qt^t  in  leiiising  to  go  into  this  matter. 

It  may  be  a  very  serious  question,  though 
k  is  not  xaiaed  before  us  now,  whether  the 
^igiBtratH  in  at  once  making  a  summary 


order  for  payment  have  not  exceeded  their 
lx)wor8,  ami  whetlKT  it  would  not  bo  a  wise 
thing,  that,  oh  the  magistrates  hnvo  deter- 
inini'd,  in  the  eXL-rciso  of  their  province  and 
duty  aK  arbitrators,  what  tlu'  amount  is  which 
the  appi.>llaut  is  calh'd  u{x)n  to  pay,  applica- 
tion should  be  made  to  other  magistrates  to 
make  a  second  order  enforcing  i)}iymt;nt.  I 
merely  throw  it  out  as  a  niattir  for  the  con- 
sideration of  the  reK|K)ndeuts,  with  a  view  of 
preventing  further  litigation  ujx)u  the  subject. 

Blackbubn,  J.  I  am  of  the  same  opinion 
entin-iy.  I  quite  concur  in  what  my  Lonl 
has  last  said,  that  In^'fore  attempting  to 
levy  tiio  distress  under  the  i)reKeut  order 
which  the  magistrates  have  made,  those  who 
advise  the  lomii  board  had  better  consider 
whether  it  is  safe  so  to  do;  nnd  whether  the 
danger  could  not  l>e  avoided  by  aj)plying  to 
other  justices  to  enforce,  by  distress,  tli«  order 
fixing  tiie  proix)rtion  which  was  niatle  by  tho 
justices  when  sitting  in  lieu  of  arbitratoi-s. 
However, that  is  not  l)efore  us;  it  is  simply 
a  question  that  the  resjMndents  had  Ix^tter 
consider  liefore  they  act,  in  order  to  1)0  safe. 

As  to  all  the  otfier  objections,  I  entirely 
agree  with  my  liord,  and  I  will  siiy  nothing 
on  any  of  the  objc^ctious  excejit  the  only  onu 
which  Foomed  to  me  of  any  sultstance  at  all, 
and  that  was  the  last ;  the  9rh  objection,  in 
which  the  apix^Uant  states  that  he  offered 
to  cross-examine  tho  surveyor,  for  the  pur- 
pose of  shewing,  as  I  gath<T,  that  this  sum 
of  250/.  dn.  b</.,  which  was  the  sum  the  l(x;al 
board  of  health  put  down  as  the  exjx^nse  of 
paving  the  street,  had  not  Ixjen  expended,  as 
alleged,  in  this  street,  but  that  a  portion  of  it 
had  iKjen  expended  on  another  street.  Very 
prol)al)ly,  if  the  facts  had  all  come  out,  it 
wouhl  appear,  it  as  often  occurs,  that  sewers 
or  drainage  work  cx)unneucc*<l  in  a  street 
cannot  Ikj  finished  within  the  street  it  is 
intt'uded  for,  but  must  Ikj  carried  on  further, 
and  a  dispute  might  probably  arise  in  that 
way.  Tiie  appellant  wanted  to  iuvestigato 
the  matter  l.)etbro  the  justici^s.  It  is  obvious 
that  where  there  is  a  large  sum  expended  in 
this  way,  and  sought  to  be  cnt'orc^'d  in  what 
I  may  call  driblet,s  before  magistrates  sum- 
marily it  would  be  in  the  highest  degree 
inconvenient,  if  tho  local  board  were  forced 
each  time  to  prove  to  the  witisfaction  of  the 
magistrates  l)efore  whom  the  matter  wtnt, 
that  these  exj)eiises  were  ])roperly  incurred 
in  respect  to  what  was  done.  And  it  would 
be  also  extremely  inconvenient  if  that  ques- 
tion had  to  be  decided  summarily  by  the 
justices  without  any  api)eal,  which  would  be 
the  case  as  far  as  I  can  ascertain.  Any 
justice  might  be  presuming  to  decide  against 
the  local  board  on  a  matter  where  the  local 
board  would  have  no  api)eal  from  hhn,  and 
this  small  matter  of  19/.  might  involve  the 
question  of  whether  they  could  recover  the 
whole  250/.  In  many  other  cases  the  ques- 
tion might  be   raised  on  a  few  shillings, 
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where  an  ol«tinato  litigant  refused  to  pay. 
That  would  be  most  inconvenient ;  neverthe- 
lo8«,  if  the  legislature  had  given  such  a  juris- 
diction to  the  magistrates,  it  could  not  be 
helped;  but  it  is  very  strong  ground  for 
thinkhig  that  the  legislature  did  not  intend 
to  give  this  jurisdiction  to  the  magistrates. 
The  G9th  section,  after  saying  that  the  board 
are  to  give  notice  to  the  owners  of  what  they 
require  to  be  done,  and  that  if  the  owners  do 
not  do  it,  the  board  may  do  it  themselves, 
then  says:  **And  the  exjxBnses  incurred  by 
them  in  so  doing  shall  be  paid  by  the  owners 
in  default  according  to  the  frontage  of  their 
respective  premises,  and  in  such  proportion 
as  shall  be  settled  by  the  surveyor,  and  in 
case  of  disi)ute,  as  shall  he  settled  by  arbitra- 
tion." So  that  hero  it  is  laid  down  that  the 
expenses  incurred  by  the  local  board  of  health 
doing  the  works  shall  be  paid  by  the  owners 
in  the  proportion  to  bo  settled  in  the  manner 
which  is  descril>ed.  Then  the  section  goes 
on  to  say:  "And  such  expenses  may  be 
recovered  from  the  last-mentioned  owners  in 
a  summary  manner."  In  the  case  in  the 
Common  Pleas  oiBayl  y  v.  Wilkinson  (16  C.  B. 
(N.S.)  101;  33  L.  J.'(M.C.)  161),  the  conten- 
tion was,  that  when  the  parties  came  before 
the  arbitrator  to  ai)portion  the  exx>enses  he 
was  not  merely  to  consider  in  what  propor- 
tion the  sum  was  to  be  divided  amongst  the 
dilferent  owners,  but  it  was  urged  strongly 
that  the  arbitrator  must  also  inquire  as  to 
how  the  momy  had  been  expended ;  that  he 
is  not  merely  to  say  how  they  are  to  divide 
the  sum  expended  amongst  the  owners,  but 
that  it  is  involved  in  the  inquiry,  and  the 
arbitrator  must  look  to  see,  if  the  exi)ense 
hjis  Ixien  incurred.  But  the  Court  of  Common 
Pleas  decided  very  distinctly  that,  in  their 
opinion,  the  legislature  did  not  intend  such 
an  inquiry  at  all ;  that,  as  was  explaiiieil  by 
Erie,  O.J.,  tiie  legislature,  knowing  that  the 
local  board  of  health  were  a  public  body, 
thought  that  they  might  trust  them  primA 
facie,  and  the  arbitrator  was  simply  to  see  to 
the  apportionment.  AVilles,  J.,  came  to  the 
same  conclusion  ultimately,  though  not  with- 
out consiilerable  doubt,  and  he  cites  a  good 
many  sections  of  the  Act  pointing  out  that 
"  exi)enses  incurred  "  in  s.  69  means  incurred 
in  fact,  whether  reasonable  or  not.  J^ut  Mr. 
Bulwer  argued  that,  though  as  against  the 
party  assessed  when  before  the  arbitrator  the 
local  board  is  6upix)sed  to  be  right,  neverthe- 
less that  may  not  apply  when  the  magistrates 
are  asked  to  enforce  payment  in  a  summary 
manner.  Ho  says,  though  the  arbitrator 
might  iwssibly  not  review  what  the  local 
lioard  had  done  in  appropriating  the  ex- 
penses, nevertheless  the  justices  may  in  a 
summary  manner  decide  it.  1  must  say  wlien 
once  it  is  granted  that  the  decision  of  tlie 
Common  Pleas  is  a  right  decision  in  saying 
the  arbitrator  cannot  go  into  the  inquiry, 
a  multo  fortiori,  the  two  justices  enforcing  in 
a  summary  manner  the  sum  apportioned  can- 


not do  it.  Mr.  Bulwer  also  In  argoment 
endeavoured  to  make  out  tliis  dictinctioo. 
In  the  case  oi  Bayley  y.  Wilkihson  (16G.& 
(N.S.)  161 ;  33  L.  J.  (M.C.)  161),  it  seems  fte 
local  board  of  health  had  done  the  work  in  t 
wasteful  manner,  and  expended  much  mon 
than  was  necessary.  The  contention  here  ii 
tliat  these  are  not  "  expenses  incurred."  inas- 
much as  the  local  board  of  health  hafe  im- 
properly charged  against  this  street  some 
expenses  really  incurred  somewhere  else.  I 
cannot  appreciate  the  distinction  between  the 
two  cases ;  if  the  one  would  be  a  matter  for 
the  arbitrator  or  magistrates  to  inquire  into^ 
the  other  would  be  also;  but  I  cannot  see 
the  distinction  which  would  make  the  one  i 
matter  for  inquiry  and  the  other  not  Unleo, 
therefore,  the  Common  Pleas  are  wrong,  tliit 
distinction  on  which  Mr.  Bulwer  mainly  rested 
his  argument  cannot  be  maintained. 

Then  comes  what  would  be  the  strength  of 
the  argument  for  the  appellant,  if  there  wen 
not  the  decision  of  the  Common  Pleas,  wliieh 
is  binding  upon  us,  viz.,  that  it  is  a  possiUa 
thing  that  the  local  board  of  health  may 
either  charge  an  utterly  wasteful  and  eno- 
neous  sum,  or  they  may  have  in  mistab 
charged  sums  they  ought  not  to  charge  ii 
estimating  expenses  which  they  say  they 
have  incurred ;  and  in  that  case  it  would  be 
very  hard  if  there  is  not  some  remedy  pro- 
vided for  the  man  who  may  be  charged  too 
much,  and  who  is  obliged  to  i>ay  down  bia 
proportion  of  a  sum  which  ought  not  to  han 
been  charged.  No  doubt,  there  ought  to  to 
an  appeal  in  some  way  or  other:  but  then  wo 
find  in  s.  120  of  the  original  Act,  which  secmi 
to  me  expressly  to  provide  for  the  case,  that 
w^herc  the  local  board  have  done  anything 
wrong  in  cases  where  they  are  empowered  to 
recover  any  cxjjenses  incurred  in  a  sununaiy 
manner,  any  person  who  shall  deem  bimielf 
to  Ih3  aggrieved  by  the  decision  of  the  local 
board,  may,  witliin  seven  days  after  the 
notice,  address  a  memorial  to  the  geneial 
board,  for  which  is  now  substituted,  by  a.  65 
of  the  new  Act,  the  secretary  of  state,  and 
get  such  relief  as  sliall  be  necessary.  If  the 
facts  were  that  the  local  board  had  charged 
lOOO/.,  when  in  truth  and  in  fact  they  ongM 
only  to  have  charged  80(W.,  I  cannot  donbt 
that  the  person  memorialising  the  Home 
Secretary,  and  stating  the  facts,  would  obtain 
the  relief  he  might  require,  and  that  the 
Homo  Seci-etary  would  direct  the  board  not 
to  charge  1000/.,  but  only  800/.  That,  I 
think,  is  a  sufficient  remedy ;  \iithoat  hsTiog 
recourse  to  the  very  inconvenient  remedy 
that  every  person  who  chooses  to  dispute 
the  matter  may  require  this  very  difficult 
inquiry  to  he  gone  into  before  the  magistntei 
who  are  askeilto  enforce  the  payments  sum- 
marily. In  truth  it  seems  to  me  that  the 
magistrates  in  enforcing  this  demand  ibr  as 
apportionment  of  the  expenses  are  veiynnirii 
in  the  position  of  a  magistrate  when  eafled 
upon  to  issue  a  distress  warrant  to  entoe  a 
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rate  is  good  unless  it  is  appealed 
do  the  quarter  sessions,  and  the 
e  cannot  inquire  into  it.  The  ex- 
e  to  be  enforced  by  the  magistrates 
J,  unless  there  has  been  an  appeal 
hem  to  the  Home  Secretary.  The 
ea  cannot  enter  into  the  facts. 


Mbllor  and  Lush,  JJ.,  concurred. 

Judgment  /or  the  respondents. 

Attorney  for  appellant :  Croivdy,  for  Aldovs 
<fc  Pearcej  IpstHcn. 

Attorney  for  respondents:  Brondey,  for 
Notcutt  ifc  Son,  Ipswich, 


187L    Clabkx  and  Gk>ODGS,  Appbllantb  ;  Stanford,  Esspondent.    [6  Q.  B.  357.] 


Carriage — ^Railway  Station — *'  PlyiDg  for 
*  —  The  Metropolitan  Pnblic  Garrlage 
1869  (32  &  33  Vict  o.  115),  8.  4. 

wflfc,  whilst  on  the  premises  of  a  rail- 
tany,  under  a  contract  with  them  to 
i  arrival  of  their  trains,  for  the  con- 
fany  passenger  by  raihvay  who  chooses 

is  fiying  for  hire  within  the  meaning 
itropolitan  PuUic  Carriage  Act,  1869 

Vict,  c,  115),  8.  4;  and  is  therefore  a 
xmriage,  and  must  he  licensed. 

tated  by  Justices  of  Middlesex  under 
Victc.  43. 

formation  charged  that  F.  G.  Clarke 
efuUy  ply  for  hijne^  with  an  unlicensed 
at  Harrow  railway  station,  contrary 
3  Vict  c.  115, 6. 7,  and  that  S.  Goodge 
Brfully  act  as  driver  of  an  unlicensed 
carriage  at  Harrow  railway  station, 
to  the  same  section. 
Uowing  facte  were  proved : — 
ondon  and  North  Western  Eailway 
r  have  a  station  at  Harrow,  within 
B  of  the  Metropolitan  Police  District, 
re  Uiose  also  of  the  Metropolitan 
arriage  Act,  1869  (32  &  33  Vict.  c.  15\ 
I  in  front  of  the  station  is  enclosea, 
heir  private  property.  The  apjjel- 
rke  is  a  livery  stable  keeper.  The 
company  had,  upon  certain  terms, 
with  the  appellant  to  supply  certain 
US,  flies,  and  carriages,  piEtrt  of  the 
dng  that  the  vehicles  should  stand 
insmises  of  the  company  within  the 
.wait  the  arrival  of  passengers  by  the 
The  appellants'  servante  who  drove 
were  instructed  not  to  invite  passen- 
speech,  but  to  wait  until  called  by  a 
of  the  company,  or  hired  by  the 
r  himself.  When  so  called,  the  pr- 
iring  the  fly  entered,  and  was  driven 
g  to  his  own  directions  and  paid  the 

contended  by  the  respondent  that  a 
d  was  within  s.  4  of  the  Metropolitan 
taziage  Act,  1869  (32  <&  33  Vict. 
irfaieh  defines  a  hackney  carriage  to 
'  caniigo  for  the  conveyance  of  pas- 


sengers which  plies  for  hire  within  the  limits 
of  this  Act,  and  is  not  a  stage  carriage,"  and, 
therefore,  required  to  be  licensed,  and  to 
observe  the  regulations  prescribed  by  that 
Act. 

It  was  contended  on  behalf  of  the  appel- 
lants that,  inasmuch  as  the  fly  was  in  the 
private  yard  of  the  railway  company,  it  was 
not  **  plying  for  hire  "  within  the  meaning  of 
the  statute. 

The  justices  were  of  opinion  that  the  fly, 
while  waiting  in  the  yard  of  the  railway 
station,  was,  in  fact, "  plyinj?  for  hire  "  within 
the  meaning  of  the  definition  of  a  hackney 
carriage  in  s.  4  of  32  &  33  Vict.  c.  115 ;  and 
were  of  opinion  that  the  fact  that  the  driver 
was  ready  to  take  up  any  passenger  coming 
by  rail  as  a  fare  was  sufficient,  and  that  the 
circumstances  that  the  yard  was  enclosed, 
and  that  other  hackney  carriages  were  not 
allowed  there,  was  of  no  moment,  and  they 
therefore  convicted  the  appellante. 

The  question  for  the  opinion  of  the  CJourt 
was  whether  such  construction  of  the  statute 
is  right. 

Bosanquet,  for  the  appellants.  The  con- 
viction cannot  be  supported.  The  carriage 
was  not  "  plying  for  hire  "  within  the  mean- 
ing of  s.  4.  Plying  for  hire  is  a  plying  for 
hire  generally ;  here  the  fly  was  waiting  for 
a  particular  class  of  persons,  and  could  not 
be  hired  by  any  one  of  the  public.  If  Case  v. 
I^torey  (Law  Rep.  4  Ex.  319)  is  rightly  decided, 
there  was  no  plying  for  hire.  Kelly,  C.B.,  in 
his  judgment,  says :  "  Plying  for  hire  must 
mean  that  the  carriage  is  to  bo  at  the  disposal 
of  any  one  of  the  public  who  may  think  fit  to 
hire  it"  That  case  was  decided  on  a  dififcrent 
statute,  but  that  part  of  the  judgment  is  in 
point.  If  the  carriage  was  in  the  private 
yard  of  an  hotel  keeper,  or  waiting  on  the 
premises  of  a  gentleman,  it  could  not  be  said 
to  be  plying  for  hire ;  here  it  is  waiting  in 
the  private  yard  of  a  railway  company. 

F,  M.  White,  for  the  respondent,  was  not 
heard. 

CooKBUBN,  C.J.  I  think  this  case  is  clearly 
within  the  statute.   The  owner  and  driver  of 
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this  carriage  were  rightly  convicted,  as  the 
carnage  was  plying  for  hire.  In  Oif^  v.  St^rty 
(I^w  Rep.  4  Ex.  J519),  the  question  turned 
upon  a  diflferent  statute,  and  the  decision  was 
that  under  that  statute  there  must  be  a  plv- 
ing  for  hire  in  a  public  p'ace;  this  case  is 
tlierefore  not  governed  by  that  decision.  The 
words  of  the  present  statute,  "plying  for 
liire,"  are  satisfied  by  the  facts  which  exist  in 
the  present  cape.  Carriages  are  admitted 
within  the  premises  of  the  railway  company 
at  Harrow  under  a  contract,  by  which  they 
engage  to  convey  any  passengers  who  come 
by  railway,  and  although  it  is  not  expressly 
so  found  in  the  case,  yet  it  is  clear  that  the 
appellants'  carriages  arc  exclusively  for  the 
use  of  passengers  who  come  by  the  railway. 
I  assume  that  the  nse  of  the  carriage  is  con- 
fined to  the  purposes  of  the  passengers  coming 
by  railway;  still  that  is  a  plying  for  hire. 
The  case  put  by  Mr.  Bosanquet,  of  a  carriage 
being  on  a  man's  own  premises  ready  to  go 
out  if  required,  is  not  what  can  be  understood 
as  "  plying  for  hire  "  within  the  meaning  of 
this  Act.  But  where  a  person  has  a  carriage 
ready  for  the  conveyance  of  passengers,  in  a 
place  frecjuented  by  the  public,  he  is  plying 
for  hire,  although  the  place  is  private  pro- 
perty. The  public  is  entitled  to  travel  by 
railway,  and  has  a  right  to  pass  over  the 
premises  of  the  railway  to  get  out,  and  if  a 
man  is  standing  on  those  premises  with  his 
carriage  to  take  the  public,  he  is  plying  for 
hire.  The  legislature  has  omitted  the  words 
"  public  place,"  and  this  appears  to  have  been 
done  intentionally  and  advisedly.  I  think  the 
fiwits  shew  that  there  was  a  plying  for  hire 
within  the  statute,  and  the  c^irriage  was 
therefore  a  hackney  carriage  witMn  the 
statute. 


Mellob,  J.  In  a  certain  sense,  the  phoi 
where  the  carriage  was  standing  was  prinli 
property,  and  the  railway  company  cooM  ca^ 
elude  cabs  from  coming  Uiere.  Caw  ▼.  Sforcy 
(Law  Rep.  4  Ex.  819)  does  not  apply.  Undor 
the  statute  on  which  that  case  was  decided^ 
a  hackney  carriage  was  defined  as  a  carrii^ 
used  for  the  purpose  of  standing  cft  pljiag 
for  liire  in  any  public  street  or  rend.  In  te 
present  Act  the  words  "  public  street  or 
road  "  are  omitted,  and  this  is  a  carriage  iv 
the  conveyance  of  passengers,  which  plies  fir 
hire  within  the  meaning  of  32  dc  33  YidL 
c.  115.  It  is  said  that  there  is  no  piling  ftf 
hire  because  the  carriage  is  admitted  on  tin 
railway  premises,  under  certain  regnlatiooi; 
that  is,  it  is  only  to  carry  persons  who  oobm 
by  train.  But  what  is  the  carriage  there  fort 
though  the  driver  makes  no  sign,  he  is  tlioi 
to  ha.  hired  by  persons  who  arrive  by  tnii^ 
and  there  is  no  restriction  as  to  the  penom  ; 
who,  arriving  by  train,  shall  hire  the  caniaa: 
it  is  therefore  plying  for  hire,  within  ut  \ 
meaning  of  the  statute. 

LrsH,  J.    I  am  of  tho  same  opinion.  It  ii 
no  longer  necessary  that  a  haclmey  carnafly , 
to  be  "  plying  for  hire,"  should  be  in  a  pnuil  ] 
street.  The  recent  statute,  32  &  33  ViciclH  \ 
has  dropped  these  words.    This  carriage  m  ' 
awaiting  the  arrival  of  a  train,  in  order  to  bi. 
hired  by  any  person  who  might  come  by  thi 
train.    That  is  a  plying  for  hire,  within  tbi ; 
meaning  of  this  statute. 


Jtidgment  for  the  respondent. 

Attorney  for  appellants :   Venn, 
Attorneys  for  respondent :  Ellit  dt  EUil 


April  29, 1871.    Coleman,  Appbllaht;  Bathxtkst,  Respondent.    [6  Q.  B.  36fi.] 


Game,  Reservation  of— 1  &  2  WUl.  4,  c.  32,  ss.  8, 12 
— ^Agreement  by  Tenant  not  to  kill  Game. 

An  agreement,  under  which  a  tenant  held, 
contained  a  stipulation  that  he  would  not  de- 
stroy any  yame,  and  y:ould  endeavour  to  pre- 
sence all  game  bred  and  being  on  the  farm.  He 
xms  convicted  under  8.12  of  1&2  Will.  4, c.  32, 
that  he,  being  the  occupier  of  certain  land,  the 
right  of  killing  the  game  on  such  land  being  re- 
served to  his  landlord,  did  unlawfully  kill  upon 
such  land  certain  game : — 

Held,  by  Cockburn,  C.J.,  and  Mellor,  J. 
(Lush,  J.,  dissenting),  that  the  stipulation  in 
the  agreement  could  not  be  construed  as  a  reser- 
vation of  game  to  the  landlord,  and  that  the 
conviction  ought  to  be  quashed. 


Case  stated  by  Justices  of  Wiltshire,  tmdB 
20  &  21  Vict.  c.  43. 

The  appellant  was  convicted  under  s.  IStf 
1  &  2  Will.  4,  c.  32  (1),  for  that  he,  being  thi 


: 


(1)  By  1  &  2  WiU.  4,  c.  32,  s.  8,  "nothingii 
this  Act  coiitiiined  shall  aiithc»rize  any  pan* 
Biased,  or  possessed  of,  or  holding  any  laxid,tokil 
or  take  the  gnme,  or  to  permit  any  other  pawato 
kill  or  take  tho  game  upon  such  land,  in  aoycM 
whore,  by  deed,  grant,  lease,  or  any  writtn  « 
parol  demise  or  cootraot,  a  rieht  oi  enti^  vpi* 
such  land  for  tho  purpoee  of  killing  or  taking  thi 
gnme  hath  been  or  hereafter  shall  be  lencrfedar 
retained  by,  or  given  or  allowed  to,  any  gnoM^ 
lessor,  or  other  person  whatBoever ;  nor  ibul  o^ 
thing  in  this  Act  oontaiDed  del^t  or  iSaaxm 
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of  certain  land,  the  right  of  killing 
)  upon  Buch  land  being  reserved  to 
ord  the  respondent,  did  unlawfully 

such  land  certain  game, 
i  hearing  it  was  proved  that  the  ap- 
ras  tenant  to  the  respondent  of  a 
ier  a  written  agreement,  which  con- 
le  following  clause :  "  And  the  said 
eman  agrees  that  he  will  not  destroy 
B,  nor  keep  any  hound  or  other  dog 
Te  thereof,  and  will  at  all  times,  at 
eet  of  Sir  F.  Bathurst  or  his  agent, 
7  person  or  persons  hunting,  shoot- 
sing,  fishing,  or  trespassing  on  the 
any  part  thereof,  and  will  endeavour 
tmoet  of  his  power  to  preserve  all 
xl  and  being  thereon."  On  the  15th 
nber,  1870,  the  appellant  shot  four 
the  farm,  and  when  he  was  accosted 
Bspondent's  keepers,  admitted  having 
but  asserted  that  he  had  a  right  to 
game,  as  he  had  taken  out  a  game 
e. 

i  contended  for  the  appellant  that 
isive  right  to  the  game  had  not  been 

by  this  agreement  to  the  respondent, 
aestion  for  the  opinion  of  the  Court 
ther,  upon  a  true  construction  of  the 
it,  the  game  was  reserved  to  the  re- 
L 

fe,  for  the  appellant  The  conviction 
.  On  the  construction  of  the  agree- 
sre  is  no  reservation  of  game  to  the 
.  There  is  no  express  reservation  of 
»f  entry,  and  from  the  words  of  the 
it  no  such  reservation  can  be  implied. 
>nrt  then  called  upon 
Q.C.  (Bromley  with  him),  for  the  re- 


ration,  exception,  covenant,  or  agreement 
ontaincd  in  an^  private  Act  of  Parlia- 
d,  or  other  writing  relating  to  the  game 

land,  nor  in  any  manner  prejudice  the 
any  lord  or  owner  of  any  forest,  diase, 
,  or  of  any  lord  of  any  manor,  lordship, 
,  or  reputed  manor,  lord^ship,  or  royalty, 
rteward  of  the  Grown  of  any  manor,  loru- 
»ya1tv  apperidning  to  His  Majesty." 
'*Wnere  the  right  of  killing  the  game 

land  is  by  this  Act  given  to  any  lessor 
d,  in  exclusion  of  the  right  of  the  occu- 
tch  land,  or  where  such  exclusive  right 
1  or  shall  be  specially  reserved  by  or 
^  or  doth  or  shall  belong  to,  the  lessor, 
ir  any  person  whatsoever  other  than  the 
f  fsacn  land,  then  and  in  every  such  case, 
sapier  of  such  land  shall  pursue,  kill,  or 
;aine  upon  such  land,  or  shall  give  per- 
)  any  other  ao  to  do,  without  the  au- 
'  the  lessor,  landlord,  or  other  person 
le  rig^t  of  killing  the  game  upon  such 
h  occupier  shall,  on  oouviction  thereof 
>  jnstieeB  of  the  peace,  forfeit  and  pay  for 
mt  mch  ram  of  money  not  exceisding  22., 
rwy  head  of  game  so  killed  or  taken  such 
mm  not  ezoeeding  U.,  as  to  the  oonvict- 
M  loall  seem  meet*  together  with  the  costs 


spondcnt.  It  is  not  necessary  that  the  re- 
servation of  the  right  to  kill  game  under  this 
statute  should  l^  by  deed.  A  parol  reserva- 
tion is  suflScient :  lie'/,  v.  '/  hurhtone  (1  E.  &  E. 
602 ;  28  L.  J.  (M.C.)  106).  The  clause  in  the 
agreement  amounts  to  a  reservation  within 
the  meaning  of  s.  12.  Under  this  section  the 
occupier  is  bound  to  make  out  that  the  riglit 
belongs  to  him.  It  does  not  belong  to  the 
tenant,  for  he  has  stipulated  that  he  will  not 
kill  game.  There  is,  therefore,  an  implied 
reservation  to  the  landlord. 

CocKBURN,  C.J.  I  do  not  think  that  the 
words  in  the  agreement  are  suflThdent  to  bring 
the  case  within  the  Act  of  Parliament.  The 
agreement  whiclupre vents  a  tenant  from  kill- 
ing game  must  be  such  that  in  the  event  of 
a  breach  of  it  an  action  will  lie.  Sect.  12 
provides  that  the  right  of  kilbng  game  upon 
any  land  must  be  8j)ccially  reserved  to  the 
landlord.  Now,  this  agreement  stipulates 
that  the  tenant  sliall  not  kill  or  destroy  game; 
but  it  does  not  reserve  the  right  to  kill  the 
game  to  the  landlord.  The  riglit  is  in  abey- 
ance ;  it  is  taken  away  from  the  tenant,  but 
is  not  in  the  landlord.  The  agreement  does 
not  reserve  a  right  of  entry  to  the  landlord, 
and  without  such  reservation  the  landlord 
could  not  go  on  to  the  land  for  the  purpose 
of  killing  the  game.  To  bring  the  case  within 
8.  1*4,  something  more  is  required  than  the 
mere  denial  of  the  right  of  the  tenant  to  kill 
game.  I  confess  I  do  not  see  any  express  or 
implied  reservation,  and  therefore  I  think 
that  the  conviction  must  bo  quashed. 

Mellob,  J.  I  am  of  the  same  opinion.  The 
question  we  are  asked  is,  whether,  upon  a 
true  construction  of  the  agreement,  the  game 
is  reserved  to  the  landlord.  It  is  evident  to 
my  mind  that  the  person  who  drew  this  agree- 
ment thought  that  the  game  belonged  to  the 
landlord,  and  made  the  tenant  stipulate  that 
he  would  not  destroy  it.  I  think  that  this 
agreement  does  not  come  within  the  statute. 
There  is  no  right  in  the  landlord  to  go  upon 
the  farm  to  kill  game.  To  construe  this 
clause  as  a  reservation  of  game  to  the  land- 
lord would  be  to  put  a  strained  construction 
upon  it. 

Lush,  J.  I  regret  that  I  cannot  concur  in 
the  judgment  of  my  Lord  and  my  Brother 
Mellor,  that  there  is  no  reservation  of  game 
to  the  landlord.  By  s.  12,  where  the  right  of 
killing  the  game  upon  any  land  is  given  by 
the  Act  to  any  landlord  in  exclusion  of  the 
right  of  the  occupier  of  such  land,  or  where 
such  exclusive  right  has  been  specially  re- 
served by  or  granted  to  the  lessor,  landlord, 
or  any  person  other  than  the  occupier  of  the 
land,  then  if  the  occupier  of  the  land  shall 
kill  game  upon  such  land,  he  shall  be  liable 
to  a  penalty.  Under  what  circumstances 
doea  the  game  belong  to  the  landlord  ?  We 
are  referred  back  to  s.  8,  which  enacts  that 
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"  nothing  shall  authorize  any  person  pos- 
sessed of  or  holding  any  land  to  kill  or  take 
the  game  upon  such  land  in  any  case  where 
by  deed,  grant,  lease,  or  any  written  or  parol 
demise  or  contract,  a  right  of  entry  upon  such 
land  for  the  purpase  of  killing  or  taxing  the 
game  has  been  reserved  or  retained  by,  or 
giyen  or  allowed  to,  any  grantor,  lessor,  or 
other  person."  The  language  of  this  section 
shews  that  the  word  '*  reservation  *'  is  not 
used  in  a  technical  sense ;  it  points  to  an  ar- 
rangement between  landlord  and  tenant;  and 
the  game  might  be  reserved  by  lease,  by  deed, 
or  by  parol  contract.  We  are  to  look  at  the 
agreement,  and  see  what  the  parties  really 
meant — whether  they  meant  the  landlord  or 
the  tenant  to  have  the  right  to  kill  the  game. 
The  tenant  binds  himself  that  he  will  not 


destroy  any  game,  or  keep  any  hound 
dog  destructive  thereof,  and  will  for 
person  hunting,  shootiiig,  coursing, 
or  trespassing  on  the  farm,  and  will  ] 
all  game  bred  and  being  there.  It  is 
agreement  does  not  go  on  to  say  that 
preserve  the  game  for  the  benefit  of  ti 
lord,  in  words ;  but  it  is  necessarily  i 
for  there  is  no  reason  why  the  tenant 
not  agree  to  kill  game  unless  it  belong 
landlord.  If  so,  the  agreement  is  wit 
words  of  s.  8,  and  the  conviction  is  go 

Judgment /or  the  appe* 

Attorneys  for  appellant :  Taylor^  L 
Taylor. 

Attorneys  for  respondent:  Gregory 
cliffeSf  &  Bawle, 


May  3, 1871.    Bbok,  Appxllakt;  Stbinoeb,  BESPONDKirr.    [6  Q.  B.  497.] 


Petroleum  Act,  1868,  81  A  32  Vict.  c.  56— Suf- 
ficiency of  Test  under  as.  1,  5,  6,  8,  and 
Schedule. 

The  appellant  was  convicted  by  Justiee$  under 
the  Petroleum  Act,  1868  (31  <fe  32  Vict  c.  66), 
B,  ^tfor  keeping  and  exposing  for  gcUe,  without 
a  licence,  petrcieum  oil  which  gave  off  an  in- 
flammahle  vapour  at  a  temperature  of  less  than 
100  degrees  of  Fahrenheit* 8  thermometer. 

At  the  hearing  it  appeared  that  the  respon- 
dent, the  inspector  of  weights  and  measures,  in 
making  the  test  as  authorized  under  s.  6,  had 
allowed  the  thermometer  to  rest  on  the  bottom  of 
the  vessel  in  which  the  petroleum  tvas,  so  that, 
the  vessel  being  two  inches  deep,  and  filled  with 
petroleum,  as  required  by  s.  S  and  schedule,  the 
thermometer  was  inserted  to  the  depth  of  two 
inches;  and  it  was  objected  on  behalf  of  the 
appelant  that  Hie  test  was  not  legally  made  as 
required  by  the  schedule,  which  says  that  the 
thermometer  shall  be  inserted  in  the  oil  so  that 
the  bulb,  which  is  to  be  about  half  an  inch  in 
dvimeter,  shall  be  immersed  about  one  and  a 
half  inches  beneath  the  surface. 

It  was  also  proved  that  the  respondent  had 
used,  to  ascertain  the  flashing  point,  a  spirit 
lamp  vjith  a  small  wick,  leaving  a  "  very  small 
flame,**  which  is  all  the  schedule  requires ;  but 
it  was  shewn,  on  behalf  of  the  appellant,  that 
waxed  twine  was  the  means  used  by  scientific 
persons  for  the  purpose,  which  had  a  still  smaller 
flame. 

The  justices  ruled  that  there  had  been  suffix 
cient  complicmce  with  the  schedule  on  both  points, 
and  that  the  only  way  the  appellant  could  dis- 
place the  test  wcu  by  having  a  further  test  made 
by  a  "public  analyst,**  as  allowed  by  s,  6.  This 
he  declined. 

On  a  case,  under  20  ii&  21  Vict.  c.  4S,  raising 


the  question  whether  the  test  u?as  legal  i 
above  two  points,  and  the  appelant  righUi 
victed : — 

Held,  that  the  Court  could  not  say  thi 
test  was  not  legal;  and  that  the  convictim 
be  affirmed. 

Case  stated  by  Justices  of  Kent 
20  &  21  Vict.  c.  43. 

An  information  was  preferred  by  t! 
spondent  against  the  appellant,  under 
the  Petroleum  Act,  1868  (1),  chargini 


(1)  By  31  &  32  Vict  c.  56,  8.  6  :  "It  il 
lawful  for  any  inspector  of  weights  and  m 
or  other  person  or  persons  duly  appointH 
spect  weights  and  measures  under  22  &  i 
c.  56,  and  the  Acts  therein  recited,  at  all 
able  times  to  inspect  and  test  all  petn^eu 
offered,  or  exposed  for  sale ;  and  if,  upon  f 
spection  and  test,  any  description  <Sf  pe 
shall  be  found  kept  or  offered  or  exposed 
as  aforesaid,  contaWy  to  the  provisions  of  \ 
or  of  tiie  Petroleum  Act,  1862,  the  same  t 
liable  to  be  seized  and,  upon  coDviction,  fo 
and  such  person  so  examining  the  same  i 
tain  a  sample  thereof^  and  the  person  or 
so  offending  shall  be  liable,  for  any  soeli 
to  any  penalty  not  exceeding  five  pound 
vided  always  that,  if  the  person  or  pei 
whose  possession  such  petroleum  shall  \n 
as  aforesaid,  shall  claim  to  have  a  ftnti 
made  on  tht  ir  behalf,  the  magistrate  befoi 
complaint  of  the  said  offence  may  be  kj 
call  before  him  the  public  analyst  provided 
of  23  &  24  Viot.  c.  84,  or,  if  no  such  anal 
been  provided,  some  other  person  having 
tent  chemical  knowledge,  who  aibaU  test  a 
of  the  sample  so  retained  as  aforesaid  in  ti 
ner  hereinafter  provided,  and  shall  give  e 
of  the  result  of  such  test  .  .  /' 
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eing  inspector  of  veights 
the  dJBtrict  of,  Ac,  on  the 
1H7U,  di'l  enter  a  certain 
[b  juriBdietion  wherein  pe- 
kept,  offered  or  exposed  for 
did  inspect  and  tent  all  the 
and  that  the  bniltling  was 
>7thc  aiipcllant;  and  that, 
tion  and  test,  it  appeared 
I  petroleum  ^Te  off  an  in- 
at  a  ten]penit\ire  of  lees 
of  Fahreniiuit's  thermo- 
nildia^;  being  within  fifty 
ing-hoose  or  btiildiog  in 
stored,  the  appellant  not 
?  the  local  authority,  cou- 


letature  at  which  petrdenm 
able  VBpnur  shall.  Tor  the  pur- 
im  Acts,  be  tested  in  manner 
lule." 
for  nppljinj;  the  Flaahiag 
Pctroleam  Oil :— The  reasA 
e  oil  ehall  be  of  thin  gheet- 
o  iDcliea  deep  irad  two  inches 
tapering  ulightly  tnwsirdB  the 
le  H  flat  rim,  with  a  raised 
an  inch  high  nmnd  the  top; 
d  by  this  rim  in  a  tin  reseel 
ilf  deep  and  fonr  and  a  half 
it  aLall  also  have  a  thin  wire 
opening,  which  wire  aliall  be 
)r  the  vessel  tliat  it  shiJl  be  a 
ibove  the  rarTBce  of  the  9ut 
itxt  to  be  used  shall  hare  a 
If  an  inch  in  diameter,  and  is 


■halt  be  Blled  with  the  petro- 
t  care  must  be  talien  that  the 
the  flat  rim.  The  onter  Tea- 
h  cold,  or  nearly  oold,  water  i 
be  applied  to  the  bottom  of 
the  tliermometer  ahull  be  in- 
I  that  the  bulb  shall  be  im- 
id  a  half  uichea  beneath  the 
r  pasteboard  or  wood  gbali  be 
paratas,  and  shall  bo  of  each 
irround  it  abont  two-thirds, 
iDclie«  above  the  level  of  the 

een applied  to  tliewaleriintil 
riaen  b>  aboat  ninety  degrees 
ttnall  flame  aliall  be  quickly 
face  of  the  oil  on  a  level  with 
a  blue  flicker  or  flash  ia  pro- 
n  of  the  flame  is  to  be  re- 
I  of  two  or  three  degreea  in 
Vhen  the  flashing  point  has 
iball  be  repeated  wiili  a  fresh 
Dg  eold,  or  nearly  cold,  water 
m  the  souroe  of  heat  from  the 
Ute  temperature  approecbes 
rat  experiment,  and  applying 
tj  rise  of  two  degrees  in  the 


The  appellant  waa  convicted  of  the  said 

'  offence,  and  adjudged  to  pay  a  penalty  of  lOt, 

Upon  the  hearing  it  was  proved,  upon  tha 

'  part  of  the  respondent,  that  on  the  ttth  of 
November,  1870,  ho  had  Tisited  the  appel- 
lant's ahop,  and  had  there  found  certain  oil, 
which  he  bad  tested  for  the  purpose  of  aocer- 
'  taining  whether  it  was  petioleum  within  tha 
meaning  of  the  Act— that  is  to  eay,  whether 
it  gave  off  an  inflammable  vapour  at  a  ten> 
perature  of  less  than  ICNI  degrees  of  Fahren- 
heit's thermomotcr,  and  found  that,  accordine 
to  the  test  used  by  liim,  the  oil  did  give  off 
an  inSaromalile  vapour  at  a  temperature  of 
'  l^s  than  lUO  degrees.  Upon  cross-examina- 
tion by  the  attorney  for  the  appellant  the  re- 
spondent prodneed  the  apparatqg  by  moans 
,  of  which  tie  had  made  the  t£st,  and  it  ap- 
'  peared  that  such  apparatus  was  not  provided 
I  with  any  means  by  which  the  thermometer 
I  could  be  suspended  in  the  oil,  so  that  the  re- 
spondent, in  making  the  test,  was  obliged  to, 
I  and  did  in  fact,  rest  the  bulb  of  the  thermo- 
meter, upon  the  bottom  of  the  inner  vessel 
I  containing  the  petroleum,  whereby  the  bulb 
of  the  thermometer  was  inserted  in  the  pctro- 
lenm  to  the  full  depth  of  tho  inner  vessel, 
which  was  two  inches  deep,  as  required  by 
the  schedule  of  the  Act.  Whereupon  the 
attorney  for  tho  appellant  objected  that  the 
'  test  had  not  been  made  in  a  legal  manner — 
I  that  is  to  say,  in  the  manner  required  by  tha 
I  schedule ;  and  in  support  of  such  nbjwtion 
he  called  as  a  witness  a  Fellow  of  the  Cherui- 
cal  Society,  and  a  person  experienced  in  the 
testing  of  petroleum,  as  an  expert ;  and  he 
deposed  that  the  apparatus  of  the  respondent 
was  not  in  a  complete  state,  for  want  of  a 
standard  with  fistening  screwH,  which  ought 
to  be  attached  thereto  for  the  purpose  of 
holding  the  thermometer  inserted  in  the  pe- 
troleum at  the  depth  required  by  the  Act, 
viz.,  abont  one  and  a  half  inches ;  and  he 
pointed  ont  to  the  justices  a  scrow-bole  at- 
tached to  the  brim  of  the  apparatus,  which, 
he  explained,  was  intended  for  the  purpose  of 
attaching  a  standard  for  suapending  tho  ther- 
mometer. The  same  witness  also  deposed 
that  the  insertion  of  the  bulb  of  the  thermo- 
meter to  the  very  bottom  of  the  oil  vessel 
might,  in  his  judgment,  fail  to  give  an  ac- 
curate result,  for  that,  when  oil  is  heated 
quickly,  the  heated  particles  rise  to  the  sur- 
face, and  until  the  whole  of  the  oil  contained 
in  the  inner  vessel  is  heated  equally  through- 
out, the  lower  part  thereof  is  of  a  lower  tem- 
peratiiTO  than  the  surface  which  gives  off  an 
inflammable  vapour,  and  that  a  thermometer 
inserted  in  such  lower  part  would  indicate 
such  lower  teti:perftture,instcadof  the  hifiher 
temperature  of  the  surface,  at  the  time  the 
flashing  point  was  reached;  but  he  admitted, 
on  cross-examination,  that  he  won  unable  to 
state  whether  the  placing  of  the  bulb  at  the 
bottom  of  the  oil  vessel  would  cause  any  dif- 
ferent reealt  in  the  test,  as  he  had  never  tried 
tho  experiment. 
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Upon  this  point  the  justices  decided  that 
the  roiiuircinente  of  the  Act  liad  been  com- 
plied with,  because,  altliough  tlie  schedule 
prescribes  that  the  thermometer  shall  be  in- 
serted in  the  oil,  so  that  the  bulb  shall  bo 
immersed  about  one  and  a  half  inches  be- 
neath the  surface,  yet  that  exact  depth  is  not 
required ;  and  because  the  time  stated  to 
have  been  occupied  by  the  respondent  in 
heating  the  oil  appeared  to  the  justices  to  be 
suilicient  to  insure  the  equal  heating  of  the 
oil  throughout. 

It  further  appeared,  upon  the  evidence  of 
the  resix)ndent,  that  for  the  purpose  of  pass- 
ing a  very  small  flame  quickly  across  the 
surface  of  the  oil,  in  order  to  ascertain  the 
flasliing  point  as  required  by  the  schedule, 
he  had  used  a  small  lamp  containing  spirits 
of  wine,  with  a  cotton  wick  inserted  in  such 
spirits  of  wine,  and  drawn  out  therefrom 
through  a  small  tube,  and  the  portion  of  the 
wick  wliich  protruded  from  the  mouth  of  the 
tube  was  ignited,  in  order  to  supply  the  very 
small  flame  required ;  and  upon  cross-exami- 
nation tlie  respondent  stated  that  such  lamp 
had  not  been  furnished  to  him  by  the  philo- 
sophical instrument  maker  who  had  supplied 
the  rest  of  the  apparatus,  but  tliat  he  had 
subsequently  procured  the  same  elsewhere. 
W- hereupon  the  same  witness  for  the  appel- 
lant deposed  that  in  liis  opinion  such  means 
of  producing  the  very  small  flame  required 
by  the  Act  was  improi)er,  inasmuch  as  the 
size  of  the  flame  produced  by  the  spirit  lamp 
would  vary  according  to  the  extent  to  which 
the  cotton  wick  might  be  pulled  out  from  the 
tul)o,  so  that  it  was  almost  imjwssible  the 
flame  would  ever  be  of  the  same  size  in  any 
two  instances  of  testing.  Also,  that  the  flame 
of  the  lamp  would  be  apt  to  vary,  as  the 
spirit  woula  flow  down  the  tube  more  or  less 
freely,  so  that  the  inclination  at  which  the 
lamp  might  hapi)en  to  be  held  would  make  a 
difl'erence  in  tlie  result.  Also,  that  the  spirit 
flame  produced  by  the  lamp  was  but  indis- 
tinctly visible  in  daylight,  so  that  the  real 
size  thereof  could  not  be  clearly  discerned ; 
also,  that  the  heat  of  a  flame  from  spirits  of 
wine  was  very  much  greater  than  that  of 
most  other  flames,  and  too  great  for  the  pur- 
pose in  question ;  and  that  in  passing  such  a 
flame  over  the  petroleum,  it  would,  if  passed 
too  slowly,  communicate  its  own  heat  to  the 
surface,  and  thus  raise  the  temperature  of  the 
surface  to  a  higher  degree  than  that  of  the 
body  of  the  petroleum  heated  only  by  the  hot 
water  in  the  outer  vessel.  On  the  other  hand 
the  witness  state<l  that  the  proper  mode,  in 
his  opinion,  of  producing  the  very  small  flame 
required,  was  by  a  piece  of  very  fine  waxed 
twine,  the  flame  from  which  was  necessarily 
uniform  in  size  and  brilliancy,  and  could  not 
vary  at  the  pleasure  or  by  the  mistake  of  the 
operator,  and  that  the  heat  thereof  was  very 
trifling,  so  that  it  could  not  impart  an  excep- 
tional temjxiraturo  to  the  surface  of  the  pe- 
troleum under  test     Also,  that  the  waxed 


twine  was  the  means  actually  in  nn  bj 
Dr.  Letheby  and  other  eminent  analy^; 
and  he  supposed  that  the  reason  why  philo- 
sophical instrument  makers  did  not  snpp^ 
with  the  apparatus  any  lamp  or  other  meui 
of  producing  the  very  small  flame  in  qiui- 
tion,  was  because  it  was  well  understood  thit 
such  flame  was  to  be  produced  by  such  fioi 
waxed  twine.  The  witness  exhibited  a  pieoi 
of  such  fine  waxed  twine  ignited  in  comnii* 
son  with  the  flame  from  the  respondm 
spirit-lamp.  The  justices  find  as  a  fact  tint 
both  the  flames  so  produced  were  veir  sauD 
flames,  although  that  from  the  waxed  twins 
was  the  smaller  of  the  two. 

The  attorney  for  the  appellant  then  eot- 
tended  that  the  Act  not  having  defined  the 
flame  required,  otherwise  than  as  a  very  small 
flame,  and  not  having  prescribed  the  xnoda 
of  producing  it,  it  was  competent  to  the  ap- 
pellant to  shew  by  evidence  what  was  the 
proper  size  of  flame,  and  the  proper  mode  of 
producing  it ;  and  called  upon  the  justices  to 
declare,  upon  the  evidence  before  stated,  that 
the  flashing  of  the  petroleum  by  the  respoD- 
dent,  by  means  of  a  flame  produced  by  • 
spirit-lamp,  was  not  in  accordance  with  tki 
Act  and  the  schedule  thereto.  The  jnstieei^ 
however,  decided  that  as  the  Act  did  nok 
prescribe  the  manner  in  which  tliis  testiqf 
flame  shall  be  produced,  the  respondent  irm 
at  liberty  to  use  any  means  by  which  a  toj 
small  flame  could  be  produced.  And  as  tb 
justices  found  on  the  evidence  that  he  hi, 
in  making  his  test,  used  such  a  flame;  thflf 
held  that  on  this  point  he  had  satisfied  till 
requirements  of  the  Act. 

The  attorney  for  the  appellant  then  caOel 
witnesses  for  the  defence,  bv  whom  it  vtt 
sworn  that  the  appellant  had  purchased  the 
petroleum  from  a  wholesale  dealer  who  had 
received  with  the  oil  a  certificate  that  it  had 
been  tested,  and  that  its  flashing  point  ml 
104:  degrees  of  Fahrenheit's  thermometer; 
also,  that  a  portion  of  the  appellant's  pctio- 
leum  had  sinc«  been  carefully  testra  \a 
another  competent  person,  who  had  naal 
fine  waxed  twine  to  produce  the  very  small 
flame  required  for  flashing  the  oil,  and  tliat 
upon  such  subsequent  test  the  oil  did  nol 
give  off  an  inflammable  vapour  at  a  less  teah 
jKTature  than  100  degrees  of  Fahrenheit^ 
thermometer.  And  also  that  other  parta  of 
similar  petroleum,  part  of  the  some  consign 
ment,  and  bought  of  tho  same  whoknb 
dealer  under  the  same  certified  test,  had  beei 
tested  by  the  respondent  himself  upon  the 
promises  of  two  other  retail  dealers  in  Ton- 
bridge  Wells,  and  had  been  passed  by  hia 
OS  not  giving  off  an  inflammable  vapour  at  I 
less  temperature  than  100  degrees. 

The  justices  having  heard  the  evidenfl^ 
were  of  opinion  that  the  respondent's  tait 
had  been  made  legally  in  accordance  vitt 
the  statute ;  and  decided  that  the  on^  «V 
in  which  the  appelhmt  could  displace  net 
a  test,  was  by  claiming  to  have  a  fiuther 
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de  by  a  public  analyst  or  competent 
as  mentioned  in  the  proviso  to  8.  G ; 
^y  inquired  of  the  appellant  if  he 
to  have  such  further  test,  whereupon 
•mey  for  the  appellant  answered  that 
d  not  do  so  without  a^lnntting  the 
of  the  test  made  by  the  rcR])ondent, 
le  disputed,  and  that  he  pri'ferred  to 
the  evidence  already  given  for  the  de- 
1  protvf  of  the  oil  not  Ix^ing  ix)troleum 
the  meaning  of  the  statute. 
\  Conrt  shall  be  of  opinion  that,  upon 
K  before  stated,  the  justices  were  right 
iing  that  the  test  mode  by  the  respon-  ' 
s  made  according  to  law,  both  upon 
k  and  second  points,  and  that  they  , 
lercfore  bound  to  convict  tlie  appel- 
less  he  claimed  to  have  a  furtlier  test 
OLTSuant  to  s.  G,  then  the  conviction 
stand,  otherwise  the  information  was 
smissed. 

tham,  for  the  appellant,  contended, 
at  the  insertion  of  tlie  thermometer 
petroleum  to  the  full  depth  of  tlie 
issel  was  not  in  compliance  with  the 
'.  testing  required  by  the  Act,  but  was 
iai  variation,  such  as  might  afifect  the 
f  the  test ;  and  that  not  being  there- 
conformity  with  the  statute,  no  con- 
could  take  place  founded  on  such 
Secondly,  that  the  statute  not  having 
witb  precision  the  size  of  the  very 
ame  required  for  flashing  the  petro- 
r  the  proper  means  of  producing  it, 
tices  were  bound  to  consider  the  evi- 
endered  on  the  part  of  the  appellant 
i  pQint8,and  that  such  evidence  naving 
Jut  the  flame  used  by  the  respondent 
ing  his  teet  was  not  produced  in  the 
ly  as  that  said  to  be  ordinarily  used 
lent  analysts,  noor  such  as  is  required 
tended  in  the  statute,  the  justices 
have  dismissed  the  information,  on 
and  that  the  mode  of  testing  required 
Act  had  not  been  complied  with. 
',  that  the  justices  should  have  taken 
osideration  the  evidence  given  in  de- 
)r  the  purpose  of  shewing  that  the  oil 
tion  was  not  in  fiact  (if  properly  tested) 
im  within  the  mcamng  of  the  Act; 
b  the  appellant  was  not  bound  to  claim 
he  pioyiso  in  s.  G  a  further  test  by  a 
malyst,  or  oUier  competent  chemist,  as 
f  means  of  displacing  the  test  made 
nspondent. 

'•Oft,  for  the  respondent,  was  not  heard. 

I 

itUBV,  C.J.    The  magistrates  having 
;he  evidence  of  the  respondent,  ana 
I  evidence  for  the  appellant  that  the 
1  not  been  properly  applied,  came  to  : 
idnsion  that  tne  provisions  of  the  ; 
as  to  the  mode  of  applying  the  test  ' 
n  Babstantially  complied  with ;  and  I 
say  that  the  magistrates  wore  wrong. 


The  only  appeal,  if  the  party  is  dissatisfied 
with  the  result  of  the  test,  is  that  some  one 
having  competent  chiimical  knowledge  may 
Ik5  called  in  to  apply  the  test.  In  the  i)resent 
case,  the  offer  of  the  magistrates  was  refused, 
and  they  were  right  in  deciding  tliat  wlien 
they  had  once  eonie  to  th«  conclusion  that 
the  test  had  In.'en  made,  tlie  only  course  to 
pursue  was  to  call  in  the  analyst  if  the  ap- 
pellant wished  it.  They  were  not  Iwund  to 
wlopt  the  view  of  the  apiK'llant's  witnesses. 
They  were  the  judges  of  whether  the  evi- 
dence was  satisfactory  as  to  the  test,  and  we 
cannot  interfere,  unless  we  can  clearly  see 
that  the  concliisiun  they  have  come  to  must 
be  wrong. 

Blackburn,  J.  I  am  of  the  same  opinion. 
The  tirst  Act  (25  &  2C  Vict.  c.  06,  s.  1)  gave 
a  definition  of  petroleum,  by  which  jietro- 
Icum  was  to  include  any  product  of  ixitro- 
leum  giving  off  an  inflannuable  vapour  at  a 
tem|K-rature  of  less  than  100  degrees,  but  tho 
Act  left  it  open  how  this  degree  of  iuflammor 
bility  was  to  Ik)  ascertained ;  the  second  Act 
remedies  this,  and  by  s.  6,  an  inspector  is  to 
inspect  and  test  all  petroleum  kept,  or  offered, 
or  exi)osed  for  sale;  a^^d  u])on  the  test  of  t^iis 
authorized  oflScer  tho  section  provides  that 
the  offender  may  ho  charged  with  the  offence 
of  keeping  or  selling  ix}troleum  contrary  to 
the  Act ;  and  tliat  when  l>eforo  the  magis- 
trates, if  the  person  charged  desires  a  further 
tost,  the  magistrates  shall  call  before  them 
the  public  analyst  to  re-test  the  ix?troleum. 
That  appeal  the  appellant  in  the  present  case 
refused  to  take.  By  s.  8,  and  tho  schedule, 
the  mode  of  testing  is  given,  and  the  magis- 
trates have  to  see  how  the  oflicer  has  applied 
the  test ;  this  is  a  question  of  fact  for  them. 
One  of  the  directions  is  that  a  very  small 
flame  is  to  be  passed  over  the  surface  of  the 
oil ;  that  was  done  in  the  present  instance. 
But  it  is  said  a  smaller  flame  might  have 
been  used ;  very  probably ;  but,  nevertheless, 
the  directions  have  been  followed.  The  other 
objection  is  that  the  bulb  of  the  thermometer 
touched  the  bottom  of  the  vessel,  and  the  bulb 
was  therefore  immersed  two  inches,  instead 
of  about  an  inch  and  a  half,  and  this,  it  is 
said,  would  make  a  difference.  I  cannot  say 
whether  this  was  such  a  deviation  from  the 
directions  as  to  make  the  test  no  test ;  if  it 
did  make  a  difference,  and  an  analyst  had 
been  called  in,  ho  would  have  shown  whether 
the  result  was  false.  On  tho  whole,  I  cannot 
say  the  magistrates  were  wrong  in  upholding 
the  test  of  the  inspector,  notwithstanding  the 
appellant's  evidence. 

Jutlfpntnt  for  the  resjtondeut,  (1) 

Attorneys  for  appellant :  hntf/ham  <{•  Son. 
Attorney  for  respondent :  Philip  Woo/I,  for 
Stone,  Wall,  &  Simjfson,  Tunbridgt  WtlU. 

(1)  See  Jone$  v.  Cook,  p.  345. 
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lawful  design,  or  that  they  met  togi 
concert  crimes  or  otherwise  to  mi 
themselves. 

It  was  contended  on  behalf  of  tiu 
lant,  relying  on  the  opinion  of  the  ji 
Greig  v.  Bendeno  (K  B.  <&  K  133;  i 
(M.C.)  1294),  and  in  Bekuco  t.  Hanm 
&  S.  13 ;  31  L.  J.  (M.C.)  225),  thi 
ought  to  be  no  conyiction;  that  the 
tion  of  a  magistrate  should  be  exer 
the  same  spirit  under  the  Act  and  se 
question  as  is  laid  down  by  the  judge 
cases  referred  to. 

The  question  for  the  opmion  of  tl 
was,  whether  the  magistrate,  upon  t 
stated,  was  bound  to  convict. 


Beerhouse — Habitual  Criminals  Act  (32  &  33  Vict, 
c.  99),  B.  10 — Knowingly  sufferiug  Thieves  to 
meet  and  assemble  in  Beerhouse. 

By  32  &  33  Vict  c.  99,  s.  10,  a  penalty  is 
imposed  on  **  every  person  who  occupies  or  keeps 
any  place  where  exciseable  liquors  are  sold^  and 
knowingly  lodges  or  harbours  thieves  or  reputed 
thieves,  or  knowingly  permits  or  suffers  them  to 
meet  or  assemble  therein,^ 

The  appellant,  who  occupied  a  place  where 
exciseable  liquors  were  sold,  allowed  a  meeting 
to  be  held  there  for  the  purpose  of  getting  up  a 
subscription  in  aid  of  the  wife  and  children  of 
a  man  charged  with  an  offence,  or  for  procuring 
means  for  his  defence.  At  the  meeting  were 
several  thieves,  or  reputed  thieves,  who  were 
knoum  by  the  appellant  to  be  such  ;  hut  no  dis- 
orderly  conduct  occurred,  and  the  meeting  was 
not  held  pursuant  to  any  unlawful  design : — 

Held,  that  such  an  assemblage  is  forbidden  by 
the  section,  inasmuch  as  it  affords  opportunity 
and  inducement  to  devise  crimes  ;  and  that  the 
appellant  was  guilty  of  an  offence  unthin  the 
meaning  of  the  section. 

Case  stated  by  a  metropolitan  police  magis- 
trate under  20  <&  21  Vict.  c.  43. 

The  appellant  was  convicted  under  s.  10  (1) 
of  32  (K;  33  Vict.  c.  99,  for  that  he,  being  a 
person  who  occupied  and  kept  a  place  where 
exciseable  liquors  were  sold,  did  knowingly 
harbour  thieves,  or  reputed  thieves,  and  did 
knowingly  permit  and  suffer  them  to  meet 
and  assemble  therein. 

It  was  proved  that  there  was  held  at  the 
alehouse  of  the  appellant  what  is  called  a 
"friendly  meeting,"  or  "lead,"  for  the  pur- 
pose of  getting  up  a  subscription  in  aid  of 
the  wife  and  children  of  a  man  who  had  been 
committed  to  take  his  trial  for  an  offence,  or 
for  procuring  him  means  for  his  defence.  The 
manner  in  which  the  money  was  collected 
was  by  cards  of  admission,  circulated  by  the 
friends  of  the  parties  to  be  benefited.  In  the 
largo  room  of  the  alehouse  the  company  sat 
round  a  table,  drinking  and  singing  songs, 
and  among  the  company  were  several  thieves, 
or  reputed  thieves,  whom  the  appellant  knew 
to  be  such.  There  was  no  disorderly  conduct 
proved. 

The  magistrate,  on  this  evidence,  decided 
that  there  was  such  an  assemblage  as  was 
within  the  meaning  of  s.  10,  though  he  was 
of  opinion  that  the  parties  were  not  as- 
sembled in  pursuance  of  any  absolutely  un- 


(1)  By  32  A:  33  Vict,  c.99,  s.  10,  "Every  person 
who  occupies  or  keeps  any  lodging-house,  beer- 
house, public-housct  or  other  place  where  excise- 
able  liquors  are  sold,  or  place  of  public  entertain- 
ment or  public  resort,  and  knowingly  lodges  or 
harbours  thieves,  or  reputed  thieves,  or  knowingly 
permits  or  suffers  them  to  meet  or  assemble  there- 
ln,"iB  ]MJe  to  a  penalty  not  exceeding  102. 


May  3.  Francis,  for  the  appellan 
magistrate  was  not  bound  to  convict; 
a  discretion,  on  considering  all  the  foci 
before  him,  whether  he  would  or  wo 
convict.  He  ought  not  to  have  co 
The  title  of  the  Act  is, "  An  Act  for  t 
effectual  Prevention  of  Crime,"  and  tl 
is  to  prevent  meetings  of  thieves  for  1 
pose  of  concerting  crimes.  The  pen 
not  assemble  in  the  capacity  of  thieve 
assembled  for  a  purpose  not  unlawful 
— and  if  the  meeting  is  for  an  innoct 
pose,  the  magistrate  is  not  bound  to 
If  this  section  is  to  be  construed  stric 
sons  situated  as  those  were  who  asser 
this  beerhouse,  could  never  casually  a 
to  get  refreshment.  There  has  been 
meeting  of  thieves  as  to  bring  this  casi 
s.  10,  consistently  with  the  decide< 
Sections  in  other  Acts,  somewhat  si] 
the  one  under  discussion,  have  rec 
liberal  construction ;  and  unless  th 
prostitutes  have  assembled  at  a  publ: 
for  the  purpose  of  concerting  crime  o 
ing  on  their  vocation,  it  has  been  h< 
ought  not  to  be  convicted  :  Greig  v. . 
(E.  B.  &  E.  133 ;  27  L.  J.  (M.C.)  29 
lasco  T.  Hannant  (3  B.  &  S.  13 :  31 L.  J 
225). 

F.  M.  White,  for  the  respondent 
gregation  of  thieves,  or  reputed  ihii 
whatever  purpose,  is  prohibited  by  s. 
offence  does  not  depend  upon  whet 
purpose  for  which  the  thieves  assemb 
nocent  or  guilty;  the  magistrate  tl 
ought  to  have  convicted.  The  thie 
not  go  to  the  public-house  for  refres 
they  went  by  invitation,  and  the  infe 
that  they  must  have  been  assembled  f 
considerable  time.  The  language  of 
plain,  and  as  the  object  of  the  whole 
is  to  prevent  the  assembling  of  thie 
magistrate  was  right. 

Francis,  in  reply. 

[Hannkn,  J.  If  it  were  not  for  the 
which  the  question  is  put — ^Is  the  nu^ 
bound  to  convict  ? — I  should  have  ac 
upon  the  case.     Under  the  dicum 


]  THE  LAW  KEPORTS.— SESSIONS  CASES,  1871. 


345 


Mabsball  V,  Fox. 


a  the  cane,  I  should  not  myself  have 
slightest  hesitation  in  oonyicting.] 

Cur,  ado,  vult 

X  The  judgment  of  the  Court  (Mellor 
nnen,  JJ.)  was  deliycred  by 

OB,  J.  We  have  considered  the  ques- 
eired  for  us^  and  cannot  help  think- 
b  what  the  magistrate  intended  to  ask 
whether,  upon  all  the  &cts  which  he 
we  were  of  opinion  that  he  was  at 
to  hold  otherwise  than  he  did  hold. 
I  the  word  "bound,"  and  we  think 

08  that  he  considered  himself  bound 
ict  We  think  he  ought  to  have  con- 
m  the  facts  stated,  and  therefore  was 

The  statute,  by  &  10,  enacts  that 

person  who  occupies  or  keeps  any 

-house,  beerhouse,  public-house,  or 

lace  where  exciseable  liquors  are  sold, 

9  of  public  entertainment  or  public 
and  knowingly  lodges  or  harbours 
or  reputed  thieyes,  or  knowingly  per- 

snffers  them  to  meet  or  assemble 
"  shall  be  liable  to  a  penalty, 
is  case,  the  occasion  of  the  assembling 
i  some  man  having  got  into  trouble 
I  a  criminal  offence,  cards  were  sent 
ds  friends  inviting  them  to  meet,  that 
ught  be  procured  for  his  defence;  and 


consequently  a  numl)cr  of  persons  assembled, 
and  were  found  in  this  house  sitting  round  a 
table  singing  songs  and  drinking.  Clearly 
therefore  they,  being  reputed  thieves,  did  as- 
semble there;  in  the  terms  of  the  section, 
"  they  did  meet  and  assemble  in  his  house." 
It  appears  that  a  number  of  the  persons  were 
thieves  and  reputed  thieves,  and  it  is  found 
as  a  fact  that  the  landlord  knew  they  were 
tliieves  or  reputed  thieves.  Now  it  is  not 
every  casual  meeting  of  thieves,  or  reputed 
thieves,  who  might  accidentally  come  to- 
gether, which  constitutes  an  offence  for  which 
the  landlord  is  made  liable — it  would  bo  hard 
upon  him  if  it  were  so ;  but  we  think  that 
the  intention  of  the  legislature  was  to  pro- 
hibit the  meeting  of  thieves  together  in  a 
public-house,  though  they  might  have  no  im- 
proper object  in  meeting,  and  for  this  reason, 
viz.,  that  when  thieves  get  together,  it  affords 
opportunity  and  inducement  to  devise  crimes 
and  offences.  We  think  the  magistrate  ought 
to  have  convicted,  and  that  is  the  only  mean- 
ing we  can  put  on  the  words  "  bound  to  con- 
vict;" and  therefore  we  affirm  the  conviction. 

Conviction  affirmed. 

Attorneys  for  appellant:  Hicklin  &  Wash- 
inyton. 
Attorneys  for  respondent :  EUU  &  Ellia. 


May  7, 1871.    JoMis,  Appellant;  Cook,  Bibfondent.    [6  Q.  B.  505.] 


m  Acta,  1862  and  1868  (25  &  26  Vict. 
i,  a.  1 :  81  ft  32  Vict  c.  56,  as.  8,  4)— All 
X)l6iim  within  the  Acta  although  not  giving 
m  inflammable  Vapour  under  100  deg^reea 
VJirenheit. 

e  Petroleum  Act,  1862, «.  1,  **pftrofeum,*^ 
purpotea  of  this  Act,  shall  iftclude  any 
thereof  that  gives  of  an  inflammable 
it  a  tempe*  aiure  of  less  than  lUO  deynes 
teit  By  tiie  Petroleum  Act,  1868,  s.  3, 
purposes  of  the  t'etroleum  Acts,  18G2 
8,  **  petroleum  ^  shall  include  all  such 
Bangoofi  oil,  Burmah  oil,  any  jnoduct 
and  any  oil  made  from  petroleum,  coal, 
liaU,  ji^eut,  or  other  bituminous  sub- 
9  gives  off  an  inflammable  vaji<mr  at  a 
lure  of  less  than  100  degrees  Fahren- 

that  all  petroleum  proper,  whether  giving 
^flammable  vapour  at  under  100  degrees 
pas  within  the  Acts;  and  that,  there^ 
kee/dng  //  any  petrol*  um  proper,  other- 
i^for  privcUe  use,  within  fifty  yards  of 
ng  or  storehouse,  witftout  a  licmce^  was 
dhy8.^oftheAct<f  1868. 

■Ittted  by  JustioeB  of  Surrey,  under 

Viotc.48. 

ifoniiation  was  preferred  hy  the  re- 


spondent  against  the  appellant,  under  the 
Petroleum  AcU,  1862  and  1868  (1),  charging 


(1)  By  the  Petwleura  Act,  1862  (25  &  26  Vict, 
c.  66),  after  reciting  that  it  is  expedient  to  pro- 
vide for  the  aafe  keeping  of  petroleum  and  certain 
producta  thereof  tliat  are  aungeroud  to  life  and 
property,  from  their  properties  of  giving  oflf  in- 
flammable vai)Our8  at  low  temperatures,  it  is 
enacted  as  follows : — 

8. 1  :  "  *  Petroleum,'  fur  the  purposes  of  this 
Act,  shall  include  any  product  thereof  that  gives 
off  an  inflammable  vapour  at  a  temperature  of  less 
than  100  deg^recs  of  Fahrenheit's  thermometer." 

8.  2 :  •*  Kvery  vessel  carrj'ing  a  cargo  consist- 
ing wholly  or  in  part  of  petroleum  on  entering 
any  harbour  within  the  United  Kingdom  shall 
coijfbrm  to  tiuch  regulations  in  respect  to  the 
place  at  which  she  is  to  be  moored  us  may  from 
time  to  time  be  issued  by  the  harbour  authority 
having  jurisdiction  over  such  harbour.  If  any 
vessel  is  moored  in  any  place  in  contravention  of 
such  rcgidatiuns,  the  owner  or  master  of  such 
vessel  shall  incur  a  penalty  not  exceeding  20/. 
for  each  day  during  which  the  vessel  remains 
moonrd. .  .  ." 

8.  3 :  **  Not  more  than  forty  gallons  of  petro- 
leum shall  be  kept  within  fif^  yards  of  a  dwel- 
ling-house, or  of  a  building  in  which  goods  aro 
stored,  except  in  pursuance  of  a  licence. . .  ." 

By  the  Petroleum  Act,  l8Cg  (31  &  ^^  VW* 
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that  the  apiwllnnt  did  keep,  otherwise  than 
for  private  u.sc,  within  fifty  yards  of  a  certain 
dweIling-hoiiR<;,  then  and  there  occupied  by 
him,  a  quantity  of  pc^troleum,  without  being 
licensed  in  accordance  witli  the  said  Acts. 

Ujvon  the  hearing  it  was  admitted  l>y  the 
ai)ix;nant  that  he  did  keep  such  petn)leum 
as  charged  in  the  information,  and  that  he 
had  no  licence  to  keep  it;  and  it  was  ad- 
mitted by  botli  parties  that  the  jxitroleum 
did  not  give  oflf  any  inflammable  vapour  at 
a  temperature  of  less  than  100  degrees  of 
Fahrenheit's  thermometer,  but  that  it  did  give 
oflf  such  a  vaponr  at  a  greater  temix'rature. 

It  was  contiMided  on  the  part  of  the  appel- 
lant that,  inasmuch  as  the  petroleum  in  ques- 
tion did  not  give  off  an  inflammable  vapour 
at  a  temiX3rature  of  less  than  lOD  degrees, 
no  licence  was  necessary,  and  that  the  defini- 
tions given  of  petroleum  in  s.  1  of  the  Act  of 

c.  .5()),  iiftfT  reciting  that  it  is  oxiKjdicnt  to  mnke 
further  provisions  for  tho  siifii  kropinj?  of  petro- 
leum and  other  8ul)Atnnces  of  like  nature,  it  is 
ennct(.><1  by  h.  2  that  thu  Act  shall  bu  read  aa  one 
with  the  Act  of  18(52. 

S.  8 :  *'  For  tho  purposes  of  the  Petroleum  Acts, 
18C2  and  ISCS,  including  all  local  Acts  and  by- 
laws relating  to  pi.'tiolonm  or  the  pro«luce  thereof, 
*  j)etrt>leum  '  thall  include  all  such  rnok  oil,  Ran- 
goon oil,  Buimah  oil,  any  proilurt  of  them,  and 
any  oil  mnde  from  pftroleum,  C(»al,  «;hi8t,  alialc, 
jnat,  or  other  bituminous  subBfance,  and  any  pro- 
duct of  tlicm,  ns  gives  off  an  inflammable  vapour 
at  a  temiKrature  of  hss  than  100  degrees  of  Fah- 
renlicil's  thernn >meti'r.*' 

R.  4  :  *•  The  third  .s.  ction  of  tho  Petroleum  Act, 
18(J2,  ^llall  be  rei)eal(d.  ...  No  petroleum  thall 
bo  kept,  otherwise  thnn  for  private  use,  within 
fifty  ynrds  of  a  dwell ing-hou9(;  or  of  a  building  in 
which  goods  are  stored,  except  in  pursuance  of  a 
licence  j^iven  in  accordance  with  tho  Petroleum 
Act,  1802.  Then*  may  be  aiuiexcd  to  any  such 
licence  such  contlitions  as  to  the  mrKle  of  stomge. 
us  to  the  nature  of  tlie  gCKxls  witli  which  jH-dro- 
leum  m>iy  be  stored,  as  to  the  testing  such  petro- 
leum fiom  time  to  tunc,  and  generally  os  to  tho 
sale  keeping  of  i>etroleum,  as  may  seem  expeilient 
to  the  local  authority.  Any  petroleum  kept  in 
contravention  of  this  section  bbnll  1m)  forloited, 
and  in  addition  theieto  the  occupier  of  the  place 
in  which  such  jK'troleum  is  kejjt  .shall  be  ILible  to 
a  penalty  not  exreediuK  20/.  a  day  fur  each  dny 
durin;:  which  petroleum  is  kept  in  contravention 
ot  the  Pi  trolcum  Acts,  18G2  and  1808,  or  either  of 
such  Acts." 

8.  5  :  "  Xo  person  shall  toll  or  expose  for  sale 
for  use  within  tho  United  Kingdom,  any  descrip- 
tion of  petroleum  which  gives  off  an  inflammable 
vapour  at  a  temi>erature  of  less  tlian  100  de- 
grees of  Fuhrenhi'it's  thermometer,  unless  tho 
hotdo  or  whtnl  continuing  such  petroleum  have 
attached  thereto  a  lalx;!  in  legible  characters 
htsithij?  iis  fdlows:  *Gr(at  care  must  be  taken  in 
brin«:iiig  any  light  near  to  the  contents  of  this 
vessel,  as  tliey  give  oft'  an  inflanmiable  va]>our  at 
a  temperature  of  less  than  100  degrees  of  Fahren- 
heit's thermometer.'  Any  person  acting  in  con- 
travention of  this  Ecction  shall  for  each  offence  be 
subject  to  a  penalty  not  exceeding  W." 

S.  C  is  given  ante.  p.  340,  n.  (1). 


1862,  and  in  &  3  of  the  Act  of  1868,  shered 
tliat  the  petroleum  in  question  did  not  come 
within  the  pn vision  of  s.  4  of  the  Act  of  IbSl 

It  was  contended  on  the  part  of  the  re- 
spondent that  the  t«rm  "  petroleum  "  not 
only  included  the  substances  mentioned  in 
s.  3  of  the  Act  of  1868,  as  giving  off  an  in- 
flammable vapour  at  a  temperature  of  lea 
than  100  degrees  of  Fahrenheit's  thenuK 
meter,  but  also  included  petroleum  itself,  or 
any  ])roduct  thereof  in  any  form  whatever; 
and  that  no  test  whatever  was  necessary  with 
regard  to  keeping  petroleum  which  nu 
naturally  a  highly  inflammable  substanoe^ 
althougli  not  always  flashing  at  less  tha 
a  temperature  of  100  degrees  Fahrenheit; 
and  that  any  i)erson  who  kept  it  must  be 
licensed  by  reason  of  s.  4  of  the  Fetroletun 
Act,  1868,  and  that,  therefore,  tlie  keeping  of 
])etroleum  without  a  licence,  whether  it  flashed 
at  less  than  100  degrees  of  Fahrenheit's  tha- 
momoter  or  not,  was  prohibited. 

The  justices  being  of  opinion  that  the  con- 
tention of  the  respondent  was  the  correct 
construction  of  the  Petroleum  Acts  of  lUfit 
and  1868,  and  that  the  case  was  within  the 
operation  of  s.  4,  convicted  the  appellant  is 
a  penalty  of  10*. 

The  questions  for  the  opinion  of  the  Court 
were,  1st,  whether  any  kind  of  petroleum,  it 
whatever  tenijx^ratnro  it  gives  otf  an  inflam- 
mable vapour,  is  contemplated  by  s.  4  of  the 
Act  of  1868,  and  requires  a  licence  for  keep- 
ing  it;  2ndly,  whether  only  such  petniltiM  ; 
as  gives  otf  an  inflammable  vajxjur  at  a  t«n«  i 
l>eraturo  of  less  than  lOU  degiees  of  Fulirea- 
heit's  thermometer  is  contc'm])lated  hy  that 
section,  and  requires  a  licence  for  ketpmgit; 
3rdly,  whether  the  p(<troleum,for  the  kee[HOg 
of  which  the  information  was  laid  against  thi 
appellant,  was  shewn  to  be  within  the  prori- 
s.ons  of  the  Petroleum  Acts,  1862  and  lbtJ6;iod 
whether  the  appellant  was  rightly  cunvicted. 

Grantham,  for  tho  appellant.  The  conrifr 
tion  was  wrong.  Petroleum,  by  the  defini- 
tions in  s.  1  of  the  first  Act,  and  s.  3  of  the 
Eocond  Act,  to  be  within  the  Acts  mxistgife 
off  an  inflammable  va2x>ur  at  under  100  de* 
giees. 

[Dlackburn,  J.  Section  2  of  the  origiml 
Act  is  clearly  against  such  a  contention;  it 
cannot  be  that  the  owner  of  a  vessel  ladai 
with  petrolcnm  may  disregard  those  rejrti- 
lations  until  it  bo  a>certained  whether 
tho  petroleum  be  inflammable  within  100 
dep'ees.] 

The  shipowner  brings  his  vessel  into  btf- 
hour  at  his  peril  of  its  proving  to  be  wiihin 
the  enactments. 

[Blackbuun,  J.  Tho  same  interprcta'ioo 
must  be  put  on  the  definitions  in  these  Acts •■ 
in  any  other  Acts.  The  interpretation  clawrt 
say  that  petroleum  shall  include  certain  pit)- 
ducts  of  petroleum,  and  other  things  thit 
give  off  inflammable  Taix)ur  under  100  de- 
grees; but  it  does  not  exclude  pctroteoBL 
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nej  do  not  say  that  pctrolcam  shall  in- 
sde  snch  petrolcuni  and  its  products  as 
re  off  this  Tapour. 

MsLLOB,  J.  The  sections  include  other 
in0s  beside  petroleum,  which  are  of  a  cer- 
in  degree  of  inflammability,  but  they  assume 
ftioleam  to  bo  a  dangerous  thing,  wlietlior 
Ting  off  an  inflammable  Tapour  at  100  de- 
ws or  not.] 

AjBBumiiig  &  4  to  extend  to  all  ix)troleum, 
len  a  6  is  inconsistent,  which  givus  the  in- 
Mtor  powur  to  test  all  petroleum  which 
mU  be  found  kept,  or  otfered,  or  exiiosod 
r  Bile ;  for  there  would  be  no  necesKity  for 

rting  if  the  keeping  of  all  ])etroleum 
&4  is  made  unlawful  without  a  licence. 

[Mbllob,  J.  Section  6  may  ixnsibly  be 
mfined  to  a  5.] 

If  that  had  been  intended,  the  word  "  kc])t," 
inch  is  not  in  s.  5,  would  not  have  been  iu- 
artedins.  6. 

[Blaokburit,  J.  If  the  inspector  inspects 
\  and  finds  it  to  be  petroleum  he  would  not 
Bit  it  as  far  as  s.  4  is  ooncerneil,  but  if  ho 
Bqiects  it  and  finds  it  a  product  of  petro- 
mm,  he  must  then  test  it 

KxLLOB,  J.  As  by  the  interpretation  clauses 
letroleum  is  to  include  those  products  and 
ik,  if  inflammable  at  100  degrees,  it  would 
»  necessary  to  test  the  products  and  oilK, 
kUhongh  not  petroleum  itself,  and  therefore 
B  girmg  the  test  for  "  petroleum/'  it  may  bo 
hi  only  such  of  the  articles  included  in  that 
inn  as  require  testing  are  meant.  And  from 
i4  it  is  clear  that  petroleum  is  not  to  be  kept 
ritfaout  a  licence.] 

Xord,  for  the  respondent.  Section  G  is  cx- 
hined  by  s.  5,  wluch  makes  it  unlawful  to 
ill,  or  expose  for  sale,  any  description  of  pe- 
t>leum  tjuowing  off  a  vapour  at  under  100 
Agrees,  without  a  warning  label.  Testing, 
mefore,  would  be  necessary  in  this  instance 
%a  for  petroleum  proper.  Even  under  h.  4 
itroleum  projx^r  may  have  to  be  tested  if 
e  licence  requires  it,  as  it  may  by  the  third 
oagraph  of  &  4. 

[Mkllob,  J.  Under  s.  6  he  is  only  to  test 
itroleum  "  kept,  exposed,  or  oflured  for 
le."] 

If  that  wording  be  correct,  that  would  rc- 
ocile  the  difficulties  of  the  Act. 

Gruntham^  in  reply.  The  words  of  s.  G  oro 
cept,oroffered,or  exposed  for  sale."  "Kept" 
nat  refer  to  the  "  keeping  "  in  s.  4.  But, 
ter  aU,  it  is  doubtful  on  the  statement  of 
e  case,  whether  this  was  "  petroleum ;" 
am  the  first  question  left  for  tho  Court,  it 
Duld  appear  that  it  was  only  a  "  product  of 
ttrolenm." 

[BitACKBUBN,  J.  It  would  not  be  worth  the 
ipellant*8  while  to  have  the  case  sent  back 
<  ascertain  this.  We  must  assume  it  to  bo 
petroleum,"  and  not  "  a  product  of  petro- 

Blacxbubv,  J.  Taking  the  intention  of 
le  legialatuve  to  be  shewn  by  the  words 


used  in  tho  Acts,  I  think  that  tho  magis- 
trates were  right,  and  that  tho  conviction 
must  be  affirinc'd.  There  were  two  j>etro- 
leum  Acts  passed;  the  one  enacted,  whereas 
it  was  necessary  to  provide  for  the  safe  keep- 
ing of  petroleum,  and  certain  pnxiuots  that 
are  dan^^croas  that  "petrolcimi  shall  include 
any  product  thereof  tliat  gives  off  an  inflam- 
mable vai)Our  at  a  tcmi)eraturc  of  less  than 
loo  degrecH."  That  means  tluit  petroleum 
shall  mean  petroleum,  and  also  include  tliat 
which  might  not  otherwise  be  considered  as 
jxjtrolcum,  viz.,  products  derived  from  petro- 
leum, provided  those  products  be  of  such  a 
nature  that  tlicy  give  off  these  inflammable 
vajwurs.  Thus  throughout  the  Act  "  jietro- 
leum  "  is  to  lie  used  and  consideriHl  as  in- 
cluding snch  ] products  as  give  off  an  inflam- 
mable vapour  at  a  tcmix^raturo  of  less  than 
100  degrees.  Then  comes  s.  3,  which  says 
tliat  "  Not  more  than  forty  gallons  shall  be 
kept  within  fifty  yards  of  a  dwelling-house, 
except  in  pursuance  of  a  licence."  That 
would  mean  that  not  moro  tlian  forty  gallons 
of  ix^troloum,  and  of  the  products  which  give 
off  that  vapour,  should  be  so  kept.  I  think 
in  all  proliability  the  legislature  meant  what 
they  liave  exjjressed.  For  if  a  krge  quan- 
tity was  brought  in  its  natural  state,  and 
then  stored,  although  it  might  not  give  off 
this  vapour  at  the  time  it  was  stored,  thero 
was  an  extreme  probability  tliat  during  the 
time  it  was  stored  many  changes  might  ocxiur, 
so  that  it  would  give  off  that  va])our  and  I'e- 
come  mischievoiui.  The  legislature  meant  to 
say  that  ])etroleum  shall  not  be  stored  except 
under  a  licence,  and  also  that  the  proiiucts 
of  petroleum  shall  not  Ikj  storiKl  if  they  be 
of  such  a  nature  as  to  give  off  these  inflam- 
mable vaix)urs  at  a  low  temperature.  Then  in 
the  second  Act,  which  is  incorporated  with 
the  former  one,  a  definition  of  petroleum  is 
given  by  s.  3,  for  tho  puri>oses  of  tho  former 
Act  and  the  present  one,  "  pt^troleum  shall 
include  all  such  rock  oil,  Rangoon  oil,"  and 
the  other  substances  there  mentioned,  "  as 
give  off  an  inflammable  vapour  at  a  tempera- 
ture of  less  than  100  degrees."  There,  again, 
ixstroloum  is  to  be  understood  to  mean  not 
only  petroleum,  but  all  these  oils  wliich  are 
there  mentioned.  It  has  been  urgeil  upon 
us  that  tho  legislature  must  have  meant  that 
petroleum  shall  include  only  such  |>etroleum 
as  gives  off  these  inflammable  vapours  at 
under  100  degrees,  and  that  there  is  no  ap- 
parent reason  why  petroleum  should  be  worse 
off  than  rock  oil.  I  do  not  know  whether 
there  is  or  is  not  any  reason  for  that :  I  only 
say  that  tho  legislature  has  expressed  such  a 
distinction.  They  do  say,  such  rock  oil,  Ran- 
goon oil,  and  so  on,  as  give  off  this  inflam- 
mable vapour ;  they  do  not  say  such  petro- 
leum as  gives  off  this  inflammable  vapour. 
We  cannot  say  that  it  ought  to  be  confined 
to  such  petroleum.  If  the  legislature  meant 
to  say  that  petroleum  only  shall  require  a 
licenee  where  it  is  such  as  to  g;ivQ  off  tl 
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vapour,  they  have  not  said  so.  Then  in  the 
enacting  part  (s.  4),  instead  of  saying  that 
not  more  than  forty  gallons  shall  be  kept, 
the  legislature  alter  the  enactment  and  say, 
"  No  petroleum  shall  be  kept,  otherwise  than 
for  private  use,  except  in  pursuance  of  a 
licence ;"  and  if  any  petroleum  is  kept  con- 
trary to  the  section,  the  occupier  of  the  ])lace 
where  it  is  kept  shall  be  liable  to  a  penalty 
not  exceeding  20/.  a  day.  Here  the  legisla- 
ture has  used  the  word  "  petroleum,"  and 
they  have  said,  "  You  shall  not  store  up  pe- 
troleum, nor  store  up  such  rock  oil,  and  these 
other  matters  which  give  off  this  vapour  at 
such  a  temperature."  I  think  the  object  and 
intention  of  the  legislature  was  that  petro- 
leum as  imported  in  its  natural  state  should 
not  be  stored  without  a  licence.  Then  s.  5 
says,  "  No  person  shall  sell  or  expose  for  sale 
for  use  within  the  United  Kingdom  any  do- 
scrii)tion  of  petroleum  "  which  gives  off  a  va- 
pour at  the  temperature  mention^!,  without 
a  warning  lal)el ;  and  there  the  legislature 
use  express  words,  shewing  what  they  meant. 
Stalling,  or  exposing  for  sale,  petroleum  simply 
has  not  a  penalty  attached  to  it,  but  if  it  be 
such  a  description  of  petrol^^um  as  would  give 
off  a  vapour  at  that  temperature,  then  it 
shall  not  bo  sold,  or  if  it  be  sold  or  exposed 
for  Fale  without  warning,  there  is  a  penalty 
of  5/.  on  the  person  so  exposing  it.  The  two 
Bi'ctions  clearly  point  out  that  the  legislature 
was  there  intending  to  inflict  a  penalty  on 
the  person  selling  only  very  inflammable  pe- 
troltfura ;  but  that  the  raw  petroleum  should 
not  be  stored  in  any  quantity  without  a 
licence.  If  that  was  not  intended  the  legis- 
lature can  correct  it.  I  rather  think  it  was. 
The  only  doubt  that  arose  in  the  course  of 
the  argument  was  upon  s.  6,  where  it  is  pro- 
vided that  the  inspector  "  may  inspect  and 
test  all  petroleum  kept,  or  offered,  or  exposed 
for  sale."  It  seems  to  me  you  may  construe 
that  enactment  in  this  way.  If  the  inspector 
finds  that  it  is  raw  petroleum,  he  need  not 
use  the  test,  and  the  inspection  is  sufficient ; 
if  it  be  a  product  of  petroleum,  he  has  to 
make  the  test.  I  cannot  find  there  anything 
which  amounts  to  qualifying  the  express  pro- 
vision that  raw  ixjtroleum,  whether  it  sends 
off  this  vai)our  or  not,  shall  not  lie  stored 
without  a  licence.  Section  8  gives  the  mode 
of  testing  petroleum  :  that  means  the  testing 
such  petroleum  as  requires  a  test.  I  have, 
therefore,  come  to  the  conclusion  that  the 
miigistrates  were  quite  right;  that  this  pe- 
troleum, not  l)eing  a  product  of  petroleum, 
but  petroleum  proper,  might  not  be  kept  and 
stored  without  a  licence. 

Mbllor,  J.     I  am  of  the  same  opinion. 
The  first  Act  provides  for  the  safe  keeping  of 

Setroleum  and  certain  products  thereof,  as 
angerous  to  life  from  their  properties  of 
giving  off  inflammable  vapours  at  a  low  tem- 
perature. Section  1  says, "  Petroleum  for  the 
Doees  of  this  Act  shall  include  any  pro- 


ducts thereof  that  give  off  an  infli 
vapour  at  a  temperature  of  loss  thai 
grees."  It  is  perfectly  clear,  both  froi 
rity  and  common  sense,  that  when  t 
lature  says  petroleum  shall  include 
of  petroleum  that  give  off  inflaimr 
pours  at  a  low  temperature,  they  m 
petroleum  within  the  provisions  of 
shall  not  only  be  petroleum  proper, 
gerous  products,  though  not  pure 
petroleum.  Then  s.  3  forbids  i)erson 
in  store  more  than  forty  gallons  wil 
yards  of  a  dwelling-house,  except 
suance  of  a  licence  given  by  the  loci 
rities.  If  that  Act  stood  alone,  it  h 
me  that  it  meant  to  say,  when  using 
"  petroleum,"  no  pure  petroleum, 
product  of  petroleum  which  gives 
inflammable  vapour  at  a  temperatu: 
than  100  degrees.  A  change  is  ma< 
second  Act,  very  probably  in  consec 
some  suggestion  that  there  were  cert 
oils  which  do  give  off  this  vapour  at 
temjxjrature,  and  they  therefore  wen 
gerous  as  petroleum  or  the  products 
leum ;  ana  the  legislature  made  a  ; 
which  includes  these  oils,  that  is 
'*  rock  oil,  Rangoon  oil,"  and  so  o 
give  off  these  vapours  at  100  degree 
perature ;  but  still  they  leave  iintoi 
troleum  proi)er.  The  distinction  is 
portant  in  ss.  4  and  5  between  sto 
keeping  or  exposing  for  sale.  By 
petroleum  shall  be  kept  otherwise 
private  use  within  fifty  yards  of  a  < 
i  house,  except  in  pursuance  of  a  licei 
certain  conditions  are  to  be  impos< 
licence  granted  imder  this  section 
mode  of  storing,  the  nature  of  the 
may  be  stored  with,  and  the  test 
from  time  to  time,  and  generally  foi 
keeping  of  petroleum,  as  may  seem  i 
to  the  local  authorities.  Thase  are 
visions  for  ^  storing ;  and  then  tl: 
penalty  imposed  on  the  occupier  of 
miscs  in  which  these  inflammable  co 
may  be  stored  contrary  to  the  con« 
the  licence.  Then  s.  5  says, "  No  pel 
expose  for  sale  for  use  within  the  Uni 
dom  any  description  of  petroleimi 
gives  off  these  inflammable  vapoui 
the  vessel  containing  such  petroleui 
warning  label  attached  thereto.  1 
of  this  section  is,  under  a  penalty, 
pel  the  person  who  exix)6cs  this  infl 
matter  for  sale  to  warn  the  persons 
he  sells  it  of  its  dangerous  natun 
s.  G  says,  it  shall  bo  lawful  for  the 
of  weights  and  measures  at  reasons 
to  insj)ect  "all  petroleum  kept,  ol 
exposed  for  sale."  That  means  a 
different  from  the  petroleum  refen 
s.  4.  The  test  is  to  be  applied  to  tl 
leum,  or  the  dangerous  products  ke 
fered,  or  exposed  for  sale.  All  this, 
goes  to  shew  that  it  was  not  intendc 
pense  with  or  alter  the  provisions  in 
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an  additional  proYision  for  the 
Hroleam  where  it  was  kept  for  sale, 
rs  to  me  that  the  intention  of  the 
e  is  expressed  by  the  words  in  the 

elansts ;  and,  when  you  come  to 
1  the  sections,  and  know  the  reasons 

particular  provisions,  that  they  no 
mflict,  but  are  perfectly  reconcile- 
i  a  very  sensible  intention  on  the 


part  of  the  legislature  that  all  petroleum 
should  be  subject  to  the  Act.  Upon  these 
grouuds  I  am  of  opinion  that  the  magistrates 
were  ri^ht,  and  that  the  conviction  must  be 
affirmed.  Conviction  nffirmrd. 

Attorneys  for  appellant :  Ashurst,  Morris ^ 
A  Co,,  for  C.  Walter,  Kin(jston'VfHyn'Thamp.s, 
Attorneys  for  respondent :  Btll  »f  Ntv-mtm. 


May  9, 1871.    DuTTOV^  Appxllamt;  Atkins,  Bespokdent.    [6  Q.  B.  373.] 


n  Act»  18G7  (30  ft  31  Vict  0.  84).  s.  31 
wer  of  Justice  to  order  Vacoination  of 
.  in  the  aboence  of  tho  Child. 

A  31  Vict  c  84,  f.  31,  if  the  registrar 
ficer  has  reason  to  hdieve  a  child  under 
'fourteen  within  his  district  has  not 
inated,  nor  had  the  smallpox^  infor- 
ny  he  laid  before  a  justice,  and  he  may 
he  parent  to  appear  before  him  with  the 
\  certain  time  and  piace ;  atid  upon  the 
ce^  if  the  justice  shall  find,  after  such 
ion  as  he  shall  deem  necessary,  that 
h€ts  not  been  vaccinated  nor  had  the 
he  may,  if  he  see  fit,  order  the  child 
inated  within  a  given  time, 
tut  having  been  summoned  appeared 
e  justice,  but  refused  to  produce  his 
%  justice  was  satisfied  upon  the  evidence 
it  the  child  uas  under  two  years  old, 
not  been  vaccinated  : — 
that  the  jiroductUm  of  the  child  fras 
dition  precedent  to  the  justices  power 
in  order  for  it  to  be  vaccinated. 

staled  under  20  A  21  Vict.  c.  43,  by 
endiary  justice  for  ^the  borough  of 
ampton. 


ispondent  was  summoned  by  the  ap- 
mder  the  Vaccination  Act,  18G7  (30 
ct.  c.  84),  s.  31,  to  appear  with  nis 
^dia  Atlons,  before  the  justice  on  the 
January,  1871,  to  shew  cause  why  an 
3uld  not  be  made  directing  his  child 
3c  inated. 

&  31  Vict.  c.  84.  8.  31 :  "  If  any  re- 
r  officer  appointed  by  the  guanlianH 
oe  the  provisions  of  this  Act  shall 
trmation  in  writing  to  a  justice  of  the 
lat  he  has  reason  to  believe  that  any 
idi-r  the  age  of  fourteen  years,  being 
bo  union  or  parish  for  which  the  in- 
acts,  has  not  been  succesKfully  vac- 
and  that  he  has  given  notice  to  tho 
r  person  having  the  custody  of  such 

procure  its  being  vaccinated,  and 
( notice  has  been  disregarded,  the  jus- 
r  aammcm  such  parent  or  person  to 
rith  the  child  before  him  at  a  certain 
.  plfloe;  and  upon  the  appearance,  if 


the  justice  shall  find,  after  such  examination 
as  he  shall  deem  necessary,  that  the  child  has 
not  been  vaccinated,  nor  has  already  had  the 
smallpox,  he  may,  if  ho  see  fit,  make  an  order 
under  his  hand  and  seal  (iirecting  such  child 
to  be  vaccinated  within  a  certain  time ;  and 
if  at  the  expiration  of  such  time  the  child 
shall  not  have  been  vaccinated,  or  shall  not 
be  shewn  to  be  then  unfit  to  bo  vaccinated, 
or  to  be  insusceptible  of  vaccination,  the  per- 
son upon  whom  snch  an  order  shall  have 
been  made  shall  be  proceeded  against  sum- 
marily; and,  unless  he  can  shew  some  reason- 
able ground  for  his  omission  to  carry  such 
order  into  effect,  shall  be  liable  to  a  penalty 
not  exceeding  20s,** 

By  s.  33  the  statute  11  &  12  Vict.  c.  43,  ex- 
cept 8. 11,  shall  apply  to  all  proceedings  under 
this  Act 

The  respondent  (who  had  been  previously 
convicted  under  ss.  IG  and  29  of  the  Vac- 
cination Act)  appeared  to  the  summons  on 
the  18th  of  January,  1871,  and  refused  to 

Sroduce  his  child  unless  compelled  by  law  to 
o  so.  After  several  adjournments  the  case 
was  heard  on  the  22nd  of  February,  1871,  in 
the  presence  of  the  respondent,  who  appeared 
without  his  child. 

The  justice  was  satisfied  on  the  evidence 
given  Ixjfore  him,  and  he  found  that  the  child 
was  alx)ut  a  year  and  eleven  months  old,  and 
had  not  been  vaccinated  nor  hod  the  small- 
pox. 

For  the  respondent  it  was  contended  that, 
under  s  31  of  the  Vaccination  Act,  1867,  tl-e 
justice  had  no  jurisdiction  to  make  an  ortior 
for  the  vaccination  of  the  child  unless  she 
was  present ;  that  the  justice  had  no  power 
to  compel  the  production  of  the  child,  or  to 
enforce  the  appearance  of  a  child  of  her  age, 
or  to  proceed  ex  parte  imder  11  &  12  Vict, 
c.  43,  s.  2,  to  the  bearing  of  the  complaint 
against  the  respondent,  as  though  he  was  a 
party  failing  to  appear  to  his  summons,  as  in 
fact  he  had  appeared. 

The  justice  hod  doubt  on  the  matter,  but 
he  was  uf  opinion  that  s.  31  of  the  Vacc.ina- 
ti(m  Act,  1867,  could  not  be  construi^d  as 
merely  direct*)ry ;  hut  that  the  section,  iu 
providing  si)ecially  for  the  apfiearauce  of  the 
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child,  giYos  jurisdiction  to  the  justice  to  make 
an  order  only  upon  the  appearance  of  the 
parent  or  person  having  the  custody  of  the 
child  with  the  child  before  him,  and  after 
such  examination  as  he  (upon  the  appear- 
ance) shall  deem  necessary,  and  that  he  had 
no  jurisdiction  uix)n  the  apiXMirance  of  the 
respondent  without  the  cliild,  and  in  the  ab- 
sence of  the  child,  to  make  the  order  for  her 
vaccination. 

He  was  also  of  opinion  tliat  he  had  no 
power  to  compel  the  respondent  to  produce 
the  child,  or  to  enforce  the  appearance  of  a 
child  so  young ;  and  that  it  was  very  doubt- 
ful (even  if  the  construction  put  by  him  on 
the  principal  Act  is  wrong)  if  he  could  pro- 
ceed ex  parte  to  the  hearing  of  the  complaint, 
as  the  words  of  11  &  12  Vict.  c.  43,  s.  2,  which 
gives  power  to  the  justices  to  proceed  ex  parte, 
seems  to  give  that  power  only  in  cases  where 
the  defendant  does  not  personally  appear.  He 
therefore  declined  to  make  the  order. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  justice  was  right  in  point  of 
law  in  declining  to  make  the  order  asked  for. 

Oriffits,  for  the  appellant.  Jervis'  Act  (11 
&  12  Vict.  c.  43)  is,  by  s.  33,  made  to  apply 
to  the  Vaccination  Act,  and  by  s.  2  of  Jervis' 
Act  a  magistrate  is  empowered  to  proceed,  on 
proof  of  service  of  the  summons,  if  the  party 
summoned  fail  to  appear.  It  may  therefore 
be  doubtful,  as  the  respondent  personally 
appeared,  whether  this  section  would  have 
enabled  the  magistrate  to  proceed  ex  parte. 
But  it  cannot  be  a  condition  precedent  to  the 
magistrate's  power  to  make  an  order  tliat  tlie 
child  should  be  produced ;  otherwise  it  would 
always  be  in  the  power  of  a  parent,  by  refus- 
ing to  bring  the  child,  to  defeat  the  statute, 
inasmuch  as  there  is  no  means  of  enforcing 
the  production  of  the  children. 

The  respondent  did  not  appear. 


Blackbubn,  J.    The  meaning  of  tbe  let 
seems  to  be  this.    In  tbe  first  inBtMwe,  tht 
parent  is  to  be  sammoned,  and  he  is  to  be 
directed  to  bring  the  child  with  him;  botit 
cannot  be  a  condition  precedent  to  the  m- 
gistrate's  jurisdiction  to  make  an  order  tbk 
the  child  is  brought,  otherwise  the  absmditj 
would  follow,  that  by  appearing  without  ti» 
child  the  parent  mi^t  always  defeat  ihi 
operation  of  the  statute.     If  the  child  ii 
brought  the  examination  of  the  child  migiit 
be  sufficient,  but  evidence  would  prowff 
have  to  be  taken;  and  if,  without  exunini- 
tion  of  the  child,  the  magistrate  is  satisfied, 
after  examination  of  evidence,  that  the  dun 
has  not  been  vaccinated,  he  may,  if  he  thii^ 
fit,  make  an  order.    The  ground  of  the  n*- 
gistrate's  refusal  in  the  present  case  is  tiiot- 
fore  invah'd,  and  he  will  probably  make  tha 
order  on  hearing  onr  opimon. 

Mkllob,  J.    I  am  of  the  same  opinion.  1 
sununons  is  to  issue  to  the  parent  to  vpfm 
with  the  cluld,  and  it  may  be  very  desBm 
that  the  child  should  be  piodnoed^as  thebol 
evidence  for  deciding  the  mattcor;  bat  if  tb 
parent  refuses  to  produce  it,  it  is  not  toll 
supposed  that  that  is  to  obetmct  the  opeo- 
tion  of  the  Act,  and  prevent  the  ma^iM 
from  proceeding  and  making  an  oratf,  i 
after  examination  of  the  evidence,  he  flii 
that  the  child  has  not  been  vaocinatei  I 
cannot  say  that  there  is  not  some  ground  iv 
the  difficulty  which  the  magistrate  felt;  W 
I  cannot  agree  with  what  he  seems  to  bfi 
thought,  that  "  appearance  **  means  vpgat 
anoe  with  the  child,  or  that  the  examiiafti 
is  confined  to  an  examination  of  the  cMU. 
The  case  must  therefore  go  back,  andv 
doubt  the  magistrate  will  make  tiie  ork 
which  he  ought  to  have  made. 

Caw  remitted  according 

Attorneys  for  appellant :  NtalAPhUfi 


May  23,  j    TOLLETT  AND  ANOTHER,  APPELLANTS  ;   ThOMAS,  BeSPONBKNT. 


1871. 


i 


[6  Q.  B.  514.] 


Vugraut  Act  (31  &  32  Vict.  c.  52 ),  b.  3--Gaming— 
InBtniment  of  Gaming— Game  of  Chanoe — 
Betting  on  Horse-raco. 

By  31  &  32  Vict.  c.  52,  a.  3,  any  person, 
playing  or  betting  in  a  i)nhlic  place  with  any 
tabie  or  instrument  of  gaming  at  any  game  of 
chance,  is  liable  to  he  convicted  as  a  rogue  and 
vagabond. 

The  appellants  were  convicted  under  the  above 
8ection,on  evidence  from  which  it  appeared  that 
they  were  the  proprietors  of  a  machine  called  a 
**pari  mutueV*  The  machine  had  mi  it  num- 
htrs,  beside  each  of  which  there  were  three  holes, 


and  behind  these  holes  wei'e  figures,  whirh,^* 

mechanical  contrivance,  were  made  to  skiji^ 

the  turning  of  a  key,  so  that  any  nuwher  ff^ 

0  to  909  would  be  exhibited  behind  these  Mil 

On  the  top  of  the  machine  uns  the  uvrd  **totdf 

and  besi^ie  it  were  holes  in  which  eouid  be  e^ 

hibited  in  a  similar  manner  figures  shiftias^ 

the  turn  of  the  hy.     The  appellants  took  tt» 

machine  to  a  racecourse,  and  appropriated  toA 

of  the  numbers  to  designate  a  particidar  hm^ 

about  to  run  a  race.    Any  person  who  wiM 

to  bet  on  a  particular  horse  deposited  mik  tk 

appellants  haY-a^crown,  and  receivtd  a  <ieW 

with  the  number  appropriated  to  the  horuini 
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*y  a  turn  of  the  key,  altered  the 
ng  tfie  mm  indicated  alonyside 

by  one ;  and  the  »ume  turn  of 
d  the  figures  beside  "  total "  by 

race  had  been  run  the  holders  of 
t  number  of  the  Ufinning  horse 
ang  them  the  amount  of  all  the 
wsitedf  less  10  per  ont,,  which 
retaifud  aa  proprietors  qf  the 

9  machine  ufos  an  instrument  of 
the  statute  ;  and  that  the  appeL 
HghUy  convicted, 

by  Justices  for  the  borongh  of 
n  under  20  &  21  Vict  c.  48. 
nts  were  charged  at  the  in- 
respondent,  inspector  of  the 
,  under  s.  8  of  31  <&  82  Vict, 
they  on  the  10th  of  Angost, 
certain  open  and  public  place, 
public  had  access,  to  wit,  the 
n  racecoturse,  unlawfully  game 
article  used  as  an  instrument 
igering  on  gaming  at  a  game 
rary  to  the  statute ;  and  upon 
*  such  charge  the  appellants 
.  of  the  aboTe  offence,  and  ad- 
rogues  and  Tagabonds  within 
meaning  of  5  Geo.  4,  c.  83,  and 
1  to  seven  days  imprisonment 
ur. 

g  facts  were  either  proved  or 
le  respondent  was  on  duty  on 
on  the  10th  of  August,  and 
ants  about  100  yards  from  the 
they  were  standing  on  stools, 
ne,  which  he  seized  and  pro- 
•t,  called  the  "  pari  mutuel," 
hem.  They  were  both  shout- 
Dtlemcn,  what  will  you  back  ? 
ey  on."  He  saw  them  receive 
ire  tickets  similar  to  those  he 
)  public  had  access  to  the  raco- 
a  person  paid  a  half-crown  he 
ven  him,  and  the  machine  was 
IS  of  registering  the  gross  total 
ived,  and  exhibiting  such  total 
)DS  who  had  been  induced  to 
ce.  Another  witness  corrobo- 
mdent,  and  added  that  the  ap- 
inviting  the  public  to  lay  out 
nd  he  saw  the  appellants  re- 
nd give  tickets.  The  contin- 
leposit  was  the  result  of  each 
Jso  admitted  by  the  appellants 
icted  a  commission  of  10  per 
gross  total  of  money  received, 
nras  all  that  was  stated  in  the 
Doachino ;  but  on  the  argument 
be  machine  was  produced  in 
use  made  of  it  explained ;  and 
3t  out  in  the  judgment  of  the 

t  of  the  appellants  it  was  con- 
lere  had  been  no  offence  com- 
the  intent  and  meaning  of  s.  3 


of  31  &  32  Vict.  c.  52,  inasmuch  as  the  appel- 
lants had  not  been  using  an  instrument  of 
gaming  as  contemplated  by  the  section.  That 
the  instrument  must  be  one  upon  the  action 
of  which  the  whole  issue  of  the  bet  entirely 
depended,  and  that  there  was  no  evidence  to 
shew  tliat  the  instrument  used  by  the  appel- 
lants was  an  instrument  of  that  kind,  inas- 
much as  the  event  to  be  determined  did  not 
in  any  way  depend  upon  the  instrument. 
That  it  was  simply  a  betting-book  upon  a 
large  scale,  upon  which  were  recorded  the 
amounts  staked  upon  each  horse.  It  was 
further  contended  that  no  offence  had  been 
conunitted  within  the  intent  and  meaning  of 
the  statute,  inasmuch  as  s.  3  only  applies  to 
playing  or  betting  by  way  of  wagering  on 
gaming  by  the  person  using  the  instrument, 
and  that  there  was  no  evidence  to  shew  that 
the  appellants  were  playing  or  betting  by 
way  of  wagerine  on  gaming ;  and  further 
that  the  facts  adduced  did  not  support  the 
charge. 

On  the  part  of  the  respondent  it  was  con- 
tended that  the  evidence  would  fully  justify 
a  conviction ;  and  that  the  appellants  by  in- 
viting the  public  to  lay  out  their  money  and 
by  their  receiving  money  to  be  disposed  of 
by  them  according  to  the  result  of  the  races, 
and  the  instrument  being  used  as  a  means  of 
registering  the  amount  of  money  received, 
and  also  as  an  advertisement  of  the  process 
of  betting  were  essentially  **  playing  with  an 
instrument  of  gaming,"  within  the  intent  and 
meaning  of  the  section. 

The  justices  were  of  opinion  that  the  ma- 
chine was  an  instrument  to  facilitate  gaming, 
and  was  a  means  of  wagering  on  gaming, 
within  the  meaning  of  s.  3  of  31  <&  32  Vict 
c.  52,  and  convicted  the  appellants  as  above 
stated. 

The  questions  for  the  Court  were,  whether 
the  appellants  using  the  instrument  called 
the  "pari  mutuel"  on  the  Wolverhampton 
racecourse  (which  the  justices  held  to  be  a 
public  place  within  the  meaning  of  the  Act) 
in  the  manner  stated  was  a  means  of  playing 
or  wagering  on  gaming  at  a  game  of  chance, 
and  the  commission  of  an  offence  against  s.  3 
of  31  &  32  Vict  c.  52.  (1) 

April  26.  Harris,  for  the  appellants,  urped 
the  above  points,  especially  that  the  appel- 
lants were  not  themselves  playing  or  betting. 

[Blackbubn,  J.    I  take  it  that  if  they  pro- 


(1  i  31  k  82  Vict.  c.  52,  8. 13 :  "  Every  person 
playiug  or  betting  by  way  of  wagering  or  gaming 
in  any  street,  loeA,  highway,  or  other  open  and 

Eublic  place,  or  in  any  place  to  which  the  public 
avo  or  are  permitted  to  have  accesa,  at  or  with 
any  table  or  instrument  of  gaming,  or  any  coin, 
card,  token,  or  other  article  used  as  an  instrument 
or  means  of  such  wagering  on  gaming  at  any  game 
or  pretended  game  of  chance,  shall  be  dfomed  a 
rogue  and  vagabrnd "  within  the  intent  of  and 
punished  under  the  provisions  of  5  Geo.  4,  c  88. 
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duce  the  instrumont  for  others  to  play  with, 
they  would-be  using  it  within  the  meaning 
of  the  Act.] 

He  also  argued  that  a  hone-race  was  not  a 
game  of  chance ;  and  on  this  point  relied  on 
Jiirst  V.  Mdesbury,    (Ante,  p.  130.) 

//.  James,  Q,C,  (Nasmith  with  him), for  the 
respondent  The  appellants  used  this  in- 
strument as  a  means  of  betting  at  a  game  of 
chance.  Each  particular  bet  was  made  by 
them,  although  in  the  end  they  only  received 
a  percentage  of  the  whole  money.  A.horse- 
race  is  a  game  of  chance. 

[Lush,  J.  The  8  <?fc  9  Vict.  c.  109,  s.  18. 
talks  of  a  subscription  to  a  plate  to  be  awarded 
to  the  winner  of  any  lawful  game,  clearly  re- 
ferring to  horse-racing.  So  Tfiorpe  v.  Cole- 
man (1  C.  B.  990,  1001)  shews  that  horse- 
racing  was  considered  "  a  game "  within 
9  Anne,  c.  14. 

CocKBURN,  C.J.  The  question  here  is, 
whether  horse-racing  is  "  a  game  of  chance  " 
within  this  statute.] 

It  is  submitted  that  it  is;  the  authorities 
shew  it  to  be  a  "  game;*'  and  experience  shews 
that  there  is  nothing  about  which  there  is  so 
much  uncertainty  as  the  event  of  a  horse- 
race. But  even  conceding  betting  on  tiie 
event  of  the  race  merely  not  to  be  betting  on 
a  game  of  chance,  in  the  present  instance 
there  is  an  additional  element  of  chance  in- 
troduced ;  for  although  the  winning  of  the 
bet  depends  on  the  event  of  the  race— on 
which  norse  wins  the  race — yet  the  amount 
of  the  winnings  by  this  machine  depends  on 
the  number  of  persons  who  have  backed  that 
particular  horse,  and  that  is  entirely  a  matter 
of  chance. 

JJarris,  in  reply. 

Cur,  adv,  vult. 

May  23.  The  judgment  of  the  Court  (Cock- 
burn,  C.  J.,  Blackburn,  Mellor,  and  Lush,  JJ.), 
was  delivered  by 

CooKBUiiN,  C.J.  This  is  a  case  stated  for 
the  opinion  of  this  Court  by  two  justices  who 
had  convicted  the  appellants  under  stat.  31  <& 
32  Vict.  c.  52,  s.  3,  which  enacts,  that  every 
person  playing  or  betting  in  a  public  place, 
"  at  or  with  any  table  or  instrument  of  gaming, 
or  any  coin,  card,  token,  or  other  article  used 
as  an  instrument  or  means  of  such  wagering 
on  gaming,  at  any  game,  or  pretended  game 
of  chance,''  may  be  convicted  and  punished 
as  a  rogue  and  vagabond. 

There  seems  no  doubt  the  word  on  in  this 
statute  is  by  a  clerical  error  substituted  for 
"  or,"  and  that  the  statute  is  to  be  read  as  if 
the  word  was  "  or." 

The  article  which  was  actually  used  on 
this  occasion  is  not  sufficiently  described  in 
the  case,  but  it  was  produced  in  court,  and 
we  had  the  opportunity  of  personal  inspec- 
tion. It  was  a  machine  having  on  it  num- 
bers, beside  each  of  which  were  three  holes, 
and  behind  these,  again,  figures,  which,  by  a 
mechanical  contrivance,  were  made  to  shift 


on  the  turning  of  a  key,  so  that  any 
from  0  to  999  could  be  exhibited  behi 
holes.  On  the  top  of  the  machine 
word  "total;"  ana  beside  it  were 
which  could  be  exhibited  in  a  simi 
ner  figures  shifting  on  the  turn  of  tli 

The  appellants  took  this  machin 
racecourse,  and  there  appropriated 
the  numbers  to  designate  a  partica 
about  to  run  in  a  race.  Any  per 
wished  to  bet  on  a  particular  horse  c 
with  them  half-a-crown,  and  received 
with  the  number  appropriated  to  1 
selected  by  the  better;  and  the  ap 
by  a  turn  of  the  key,  altered  the  fif 
creasing  the  sum  indicated  alon^eid 
number  by  one,  and,  as  the  machine 
trived,  increadng  by  the  same  tur 
key,  the  sum  indicated  by  the  figun 
the  word  ** total"  by  one.  Thus  i: 
beginning,  when  all  the  holes  were 
by  cyphers,  the  first  half-crown  was  d 
in  exchange  for  a  ticket  bearing  ti 
ber  "  1,"  the  twist  of  the  key  would 
the  figures  exhibited  beside  No.  1,  i 
to  001,  and  at  the  same  time  cha 
figures  exhibited  beside  "  total,"  so 
also  to  shew  1. 

When  the  race  was  ran,  the  he 
tickets  which  had  on  them  the  numbc 

Sriated  to  the  winning  horse  were  en 
ivide  among  them  the  amount  of  ti 
less  10  per  cent.,  which  was  to  be 
by  the  appellants,  the  proprietors  of 
chine. 

Thus,  with  ingenuity  worthy  to 
ployed  in  a  better  cause,  it  was  o 
that  each  person  who  was  induced 
might  see  at  a  glance  what  was  the 
of  the  odds  offered  if  he  bet  on  any  pa 
horse;  but  (and  this  is  material  to 
served),  the  state  of  the  odds  was  1 
be  changed  before  the  race  was  run. 
To  illustrate  what  is  meant,  let  us  i 
that  at  some  particular  time,  the  figi 
poeite  "  total "  indicated  that  99  half 
had  been  deposited,  and  the  figures  < 
No.  1  shewed  that,  for  some  reason  o 
no  ticket  had  been  taken  out  for  tha 
Any  one,  seeing  and  understandii 
would  know  that,  if  he  deposited  b 
crown  and  took  a  ticket  for  Na 
swelling  the  total  to  100,  he  would,  il 
remaincid  unaltered  till  the  race  was  i 
the  horse  designated  by  No.  1  won  t 
as  holder  of  his  ticket,  receive  90  half* 
But  he  would  alco  know  that  the  od 
liable  to  be  altered :  for  example,  if  '. 
sons  subsequently  deposited  nalf-crc 
as  to  swell  the  total  to  200,  and  no 
tickets  for  No.  1,  he  would,  in  the  c 
No.  1  winning,  receive  180  half-crow 
if  19  of  those  new  depositors  took  tic 
No.  1,  he  would,  in  the  event  of  No 
ning,only  receive  9  half-crowns;  fori 
would  have  to  he  divided  between  th< 
of  No.  1  tickets,  by  the  Eupposition  no 
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ToLLiTT  V,  Thomas. 


"Bon  therefore  who,  by  means 
is  induced  to  part  with  his 

so  on  a  speculation,  his 
leration  depending  on  two 
ely,  whether  his  horse  wins, 
her  he  shall  get  back  any- 
,  namely,  how  many  other 
laTe   deposited  their  half- 

what  tickets,  determining 
lall  receive  in  the  event  of 
rev  neither  event  could  he 
brts  of  his  own  exercise  any 

ibt  that  what  was  done  was 
place.  The  question  for  our 
er  the  machine  referred  to 
1  "  instrument  or  means  of 
ing  at  a  game  of  chance," 
ng  of  the  Act,  31  &  82  Vict. 
\  again  resolves  itself  into 
.  Is  the  machine  an  instru- 
ig  or  gaming  ?  2.  Is  the 
the  wagering  took  place, 
nstances  stated,  a  game  of 

aestion,  it  was  argued,  that 
was  not  an  instrument  of 
uch  as  the  wagering  took 
pendently  of  it,  the  use  of 
ig  confined  to  the  register- 
made;  and  that  a  book  or 
per  might,  though  no  doubt 
,  have  been  made  available 
lose.  This  argument,  though 
ipecious  one,  will  not  in  our 
he  machine  in  question  is  a 
ivance  for  enabling  persons, 
1  the  event  of  a  race,  to  as- 
of  the  bets  already  made  on 
;es  about  to  run,  and  to  cal- 
es  of  winning  according  as 
my  particular  horse.  There 
that  it  materially  assists  the 
to  it  in  the  operation  of  bet- 
not  doubt,  therefore,  that  it 
rument  or  means  of  betting. 
>ther  contrivance  might  be 
1  would  not  be  an  "  instru- 
f  wagering,"  within  the  sta- 
>n  we  may  have  to  decide 
h  which  we  need  not  trouble 
It  is  enough  to  say  that  the 
lestion  is  intended  to  assist 
ring,  and  undoubtedly  has 
being  enough,  we  think,  to 
he  words,  as  it  certainly  is 
ief,  of  the  statute, 
estion  is  whether  the  wager- 
on  is  wagering  on  a  game  of 
urged  upon  us  in  the  argu- 
betting  here  being  on  the 
j-race,  it  could  not  be  con- 
ing on  a  game  of  chance,  a 
roperly  coming  within  such 


a  definition.  It  is  unnecessary  to  determine 
whether,  if  tliis  instrument  had  l)een  used 
simply  for  registration  of  bets  on  the  event 
of  a  horse-race,  the  use  of  it  would  have  l>een 
within  the  statute.  Whether  a  horse-race  be 
in  itself  a  game  of  chance  or  not,  we  can  en- 
tertain no  doubt  that,  if  some  additional  cle- 
ment of  chance  be  introduced,  the  wagering 
on  a  horse-race  may  be  converted  into  a  game 
of  chance.  Thus,  to  use  a  familiar  illustra- 
tion, a  lottery,  in  which  each  individual  draws 
a  particular  horse,  on  the  success  of  which 
the  winning  of  the  stakes  depends,  would,  we 
cannot  doubt,  constitute  as  between  the  par- 
ties to  such  a  lottery  a  game  of  chance. 

In  the  present  instance,  an  element  of 
chance  is  introduced,  which,  though  not 
having  any  reference  to  the  main  event — 
namely,  the  result  of  the  race  in  the  win- 
ning of  a  particular  horse— is  yet  essential  to 
making  the  wager  laid  upon  the  winning 
horse  profitable  to  the  better.  The  vnnning 
of  the  horse  betted  upon  is  of  course  the  pri- 
mary condition  of  the  wager  being  won ;  but 
whether  the  winning  of  the  wager  shall  be 
productive  of  any  profit  to  the  winner,  and 
more  especially  what  the  amount  of  that 

Erofit  shall  be,  depends  on  the  state  of  the 
etting  with  reference  to  the  number  of  bets 
laid  on  or  against  the  winning  horse—a  state 
of  things  fluctuating  from  one  minute  to 
another  throughout  the  duration  of  the  bet- 
ting. Now  this  being  something  wholly  in- 
dependent of  the  issue  of  the  race,  as  well  as 
of  the  will  and  judgment  of  the  winner,  de- 
pending, as  it  does,  on  the  will  or  caprice  of 
the  other  persons  betting,  is  a  matter  ob- 
viously of  uncertainty  ana  chance  to  the  in- 
dividual better,  more  especially  in  the  earlier 
stages  of  the  betting.  There  being,  then, 
this  element  of  chance  in  the  transaction 
among  the  parties  betting,  we  think  it  may 
properly  be  termed,  as  amongst  them,  a  game 
of  chance. 

Wo  quite  agree  that,  though  the  case  is 
obviously  within  the  mischief  contemplated 
by  the  statute,  we  ought  not  unduly  to  strain 
the  words  of  the  statute  in  order  to  bring  the 
case  vrithin  it.  But,  as  here  chance  has,  as 
has  been  explained,  a  material  influence  in 
determining  the  result  of  the  betting  as  a 
source  of  gain,  it  appears  to  us  that  we  may 

E roperly  hold  the  wagering  in  question  to 
ave  been  wagering  on  a  game  of  chance. 
That  being  so,  as  there  can  be  no  doubt 
that  the  racecourse,  on  which  the  betting 
was  carried  on,  was  a  public  place  within  the 
meaning  of  the  statute,  we  are  of  opinion 
that  the  conviction  was  right,  and  must  be 

^^^^™  Judgment  for  the  nspoiidttit 

Attorneys  for  appellants :  Austen,  De  C7ex, 
<fc  Harding. 
Attorney  for  respondent :  Cattell. 
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May  27, 1871.    Nicholson,  Appellant  ;  Williams,  Besfonbxnt.    [6  Q.  R  6£ 


Port,  within  54  Geo.  8,  c.  150, 8. 14—25  &  26  Vict. 
c.  (j9,  8. 1(5 — Board  of  Twide,  Order  of,  prohibit- 
ing the  taking  of  Shingle— Power  of  Commis- 
eioners  of  Treasury  to  annal  the  limits  of  an 
old  Port  and  erect  a  new  Port  under  9  &  10 
Vict.  c.  102,  ss.  14,  15.  and  16  &  17  Vict, 
c.  107,  s.  9. 

By  54  Geo.  3,  c.  150,  «.  14,  it  is  enacted  that 
in  order  to  prevent  damage  beiny  done  to  the 
ihores  of  the  poi  ts^  harbours,  aud  havens  in  this 
kingdom,  no  j)erson  shall  taJce  any  haUast  or 
shingle  from  the  sftores  oi'  banks  if  any  port, 
harbour,  or  havtn  of  the  kingdom  from  which 
the  commissioners  for  executing  the  ojffue  of 
Lord  High  Admiral  shall  find  it  necessary  for 
the  protection  of  such  ;  oi  t,  harbour,  or  hawn, 
or  tlic  works  thereof  by  order  to  prohibit  the 
taking.  By  25  &  20  Vict.  c.  69,  s.  16,  tht 
pofoers  vested  in  the  Admiralty  are  transferred 
to  the  Board  of  Trade. 

Tlie  Board  ofTratie,on  the  1st  ff  August,  1868, 
mndf  an  ordtrfor  the  protection  of  the  harbour 
of  the  river  /lumber,  and  jn'ohibited  the  taking 
qf  shingle  fr<tm  the  shore  at  Spurn  Poiutfrom 
the  Low  Lighthouse  vmlhward  to  tiie  extreme  of 
the  point  at  low  water,  and  northward  two  aud 
a  half  statute  miles  on  both  sides  of  the  8pum 
Point.  A  second  order  torts  made  on  the  bth  of 
Septemler,  1869,  which,  after  reciting  the  first 
order  for  the  protection  of  the  port  of  Kingston- 
upi-n' Hull,  prohibited  the  taking  of  shingle  from 
the  shores  of  the  said  harbour,  or  from  the 
shores  of  the  jtoit  of  Kingsfon-upo7i-Ifull,  and 
the  works  thertof,  between  the  northernmost 
boundary  of  the  jtarish  of  L'omsea  and  the 
limits  north  of  l^mm  Point  defined  by  thr  first 
Older. 

The  appellant  uxxs  convicted  of  taking  shingle, 
not  upon  any  poi  tion  of  the  shores  or  banks  of 
that  which  is  jjopularly  knoum  or  which  would  be 
geographically  described  as  the  harbour  of  the 
JIumber,  or  port  of  Kingst^n-upon-Hull,  but 
upon  a  part  of  the  coast  to  the  north  of  S^nirn 
Pidnt  and  lying  bttween  t^purn  and  Hornsea. 
This  was  not  part  of  the  port  of  Kinyston-upon- 
Hull,  or  of  the  harbour  of  the  Ilumher  at  the 
time  of  the  passing  of  54  Oca.  3,  c.  159,  but  it 
VU8,  at  the  date  of  the  offence,  wnthin  the  limits 
of  the  port  of  Kingstun-upon-Uull,  as  those 
limits  were  d^ned  by  an  order  of  the  Commis- 
sioners of  tlit  Tt  easury  made  in  1848.  By  that 
order,  made  uhd.fr  ^  &\0  Vict.  c.  102,  the  port 
of  Bridlingttrn  uxls  annulled,  and  the  coaat 
from  Sjfum  i*oint  to  Flamhorough  /Jt ad,  which 
had  formerly  be  n  assigned  to  the  port  of  Bridr 
I  in;  ton,  and  which  was  then  within  the  limits 
of  thit  port,  y>ns  transferred  to,  and  directed  to 
form  fHirt  of,  the  poi  t  of  Hull : — 

Held,  ^^uit  the  order  of  ttte  Ti easury  annul- 
ling the  port  of  Bridlington,  and  assigning  the 
limits  tf  that  port  to  the  port  of  Lull,  was  not 
confined  to  revenue  purposes;   and  that  thse 


extended  limits  formed  paii  of  a  jjor 

the  mtaning  (f  54  Ueo.  3,  c.  150;  thu 

fore,  the  orders  of  the  Board  of  Tm 

valid,  and  the  appellant  was  rightly  roi 

Case  stated  by  a  police  magist 
Eingston-upon-fiull  under  20  &  ^ 
c.  43. 

An  information  was  preferred  by 
spondent  against  the  appellant  nnd 
of  54  G^.  8,  c.  159,  charging  for  tha 
appellant  did,  on  the  11th  of  Aprfl, 
the  parish  of  Owthom,  in  the  co 
York,  unlawfully  take  shingle  from  th 
or  banks,  or  from  a  portion  of  the  si 
banks  of  the  port  of  Eing8ton-up( 
whereby  the  said  port  was  and  is  in 
of  being  damaged,  contrary  to  54 
c.  159. 

The  appellant  was  convicted  of  the 

The  offence  was  committed  on  the  sea 
Withemsea,  being  a  village  about  fiftet 
to  the  north  of  the  Spurn  Point,  and 
miles  south  of  Flamborough  Head,  an 
also  between  Spurn  and  a  village  called  £ 

On  the  1st  of  Aupst,  1868,  the  B 
Trade  issued  an  oroer  which,  after  i 
54  Greo.  3,  c.  159,  prohibited  the  remi 
shingle  ''from  the  shore  or  banks 
portion  of  the  shore  or  banks  at  Spain 
from  the  Low  Lighthouse  southwaid 
extreme  of  the  point  at  low  water,  uid: 
ward  two  and  a  half  statute  miles  on 
sides  of  the  Spurn  Point."  In  July, 
proceedings  were  taken  by  the  board  ^ 
several  parties  for  infractions  of  this  on 
a  place  called  Kilnsea,  two  miles  firomS 
Point,  and  they  pleaded  guilty,  the  : 
bein^  that  the  practice  of  taking  ^ 
within  the  limits  defined  by  the  oidfi 
stopped. 

After  the  proceedings  in  July,  18^ 
Board  of  Trade,  on  the  6th  of  Sep' 
1869,  issued  a  second  order,  whicl 
reciting  the  first  order,  prohibited 
moval  of  shingle  or  ballast  from  tlB- 
and  banks  of  the  port  of  Kingston-uX' 
and  the  works  thereof,  between  the  S3 
most  boundary  of  the  parish  of  Ho:^ 
the  limits  north  of  Spurn  Point  A^ 
the  order  of  the  1st  of  August,  1863* 

The  prohibition  contained  in  tlxi 
order  of  the  Board  of  Trade  seencB^ 
been  the  means  of  stopping  the  r^^ 
shingle  within  the  extended  limits  ^ 
11th  of  April  last;  but  on  that 
appellaut,  by  the  direction  of  Sir 
Constable,  removed  shingle  from  t^ 
near  Withemsea,  a  previous  intimatf 


(1)  Copies  of  the  orders  were  attache<§ 
case,  and  they  are  given  more  fully  io  ttv^ 
mcnt  of  the  Court 


THE  LAW  BEFORTS— SESSIONS  CASES,  1871. 


NiOHOUOR   t 

do  BO  hATing  been  sent  to  the  Board 
by  Sir  Cliffiird  CouHtablu'u  »>Ui.-itor. 
moval  of  the  Hlunt;le  wae  admitted,  , 
la  proTed  that  Rui;h  renioval,  if  on- 
,  m>iD  Hornsea  to  KiliiFiea,  must,  by 
iag  the  lighthoasca  at  Spnru  ntid 
ation  and  harbourage  ia  tlic  Humbcr, 
ank  Roods,  and  under  Sunk  Isliind, 
oas  to  the  last  degree  to  the  port  of 
oming  that  flucli  port  (as  a]lc)»d  on 
of  the  Board  of  Tnuic)  should  be 
extend  from  Treut  Falls  to  Flnni- 
Head. 

portof  hiaargnmeut  SB  to  thocstont  i 
rt  of  Hull,  aad  the  incidents  of  Huch  | 
CDowd,  who  appeared  on  behalf  of  . 
]  of  Tra<^,  qnotcd  from  Lord  Hale's 
'De  PortibuB  Maria;'  alBo  from 
'» '  Dissertation  on  the  Bight  to  the 
and  to  the  Soil  and  Beds  of  Tidal 
I  and  Navigable  HiverB ;'  Seldcn's 
lUnaum,  sen  de  Dominis  Mari^i' 
n  Sewers;  shewing  tho  modes  in 
Limee  of  creating  ports,  &c.,  and  ,, 
igea  that  hare  t^en  place  in  sacti  i 
and  he  also  traced— l>y  reference  to 
Gib.  1,  cap.  Vi,  eoc.  6),  Craig, '  Jus 
'  Ub.  1,  dig.  15,  8.  17.  Shepjrtird  in  | 
Igment  of  Hie  Common  and  Statute 
Sugland,  Dickent  t.  Shawe,  as  quoted  I 
I  tieatise  on  Foreehore,  and  varioua 
ithoriticB— the  extent  to  which  the  | 
[or,  through  the  Ciown,  a  subject) 
M«8  rights  in  our  porta,  sliores,  &c., 
ricw  of  shewing  that  public  rights 
the  right  to  protection  for  our  porta, 
I,  or  havens)  cannot  be  alienated  by 
ini,  and  that  the  down  cannot  Tcat 
^t,  even  by  the  moet  express  dona- 
ot,  a  power  to  do  a  pablic  wrong, 
hu  no  prenwative  to  exercise  itself. 
owd  adopted,  inter  alia,  the  aigu- 
Callis  in  hia  booh  on  Sowers,  who 
rhe  use  of  the  sea-banks  is  common 
he  king's  li^o  people;  and  as  the 
id  proprietor  of  the  grounds  cannot 
K  digging  or  casting  of  them  down, 
the  peo^e  shall  be  deprived  of  the 
f  use  thraeof,  no  more  can  the  people, 
vie  but  necesaarium  usmn,  dig  bal- 
»;  bnt  OTerj  one,  as  well  owner 
.  muat  do  uti  sno  nt  alienum  non 
and  quoted  rarious  other  autboritiee 
tbat  no  one  can  legally  remove 
from  the  shore,  so  as  to  commit  an 
1  any  port,  harbour,  or  haven  under 
sxt  whatsoever. 

'Oowd  next  proceeded  to  the  Acts, 
dfco-,  of  more  modem  date,  which 
le  the  Board  of  Trade  to  proceed 
parties  removing  ahingle  from  the 
;  WiUiemsea;  and  he  submitted  that 
le  by  which  a  port  can  now  be 
and  the  only  mode,  is  under  the 
na  of  an  Act  commonly  called  the 
I  ConaoUdatioD  Act,  18&8  (16  ft  17 
VJl),t.i.    Undsr  that  Act  (a. »}  the 


WiLUAira. 

Trcasnry  may,  by  their  warran*,  "appoint 
any  port  or  sub-jxirt  in  the  United  Kiugilam, 
and  dcclnro  the  limits  thereof,  and  apiK>int 
proper  placcfi  within  the  sanie  to  be  legal 
quays  fur  the  lading  and  unlading  of  goods, 
and  declare  the  boaods  and  cit4'nt  of  any 
such  quays,  or  annul  the  limits  of  any  port, 
sub-port,  tiaven,  creek,  oi  legal  quay  already 
appointed,  or  to  be  licriiafter  set  out  and 
appointed,  and  declare  the  same  to  be  no 
longer  a  port,  sub-port,  haven,  creek,  or  legal 
quay  ...  or  alter  and  vary  the  names,  bounds, 
and  limita  tliercof  .  .  ." 

Mr.  O'Duwd  then  contended  that,  under 
the  powers  of  this  Act  (1),  Hull  won  appointed 
a  port  by  the  Treasury,  an  hppt:tnx  liy  the 
Uii2ftle  of  tho  17tli  of  Mnreh,  I84ti  (1),  and 
that  such  port  commences  at  the  confluence 
of  the  Trent  and  Ouse,  and  extends  to  tipum 


(1)  London  Gatetit,  17th  of  March,  184B : 
"  Wlieraa*.  by  virtue  ufa  cominigijion  iauied  out  of 
the  Coart  of  EidheiiniT  in  the  fourth  year  of  the 
reign  of  Oenrgu  II.,  the  bouodd  and  limits  of  lbs 
port  of  Bridliai^ii  were  declured  to  extend  and 
be  arcoTinted  from  the  promoDtory  or  point  called 
Spurn  Head  all  arouod  the  said  lieiid  □nrtbwunl 
lo  tlie  mont  eoatiriy  puiut  of  Flftmborougb  Head, 
including  all  tbusca  contitand  to  fuurtoeu  fathunis 
water  from  low-wuttr  mark,  together  witli  baya, 
creeks,  rivers,  inletn,  and  Btrennu  between  the 
mid  Bpura  Point  aad  Die  oioiit  ixiaterl;  point  of 
Flunborough  Head.  And  when-n  the  tiode  attd 
buaicteaa  at  Bridlingloo  have  become  bo  trifling 
as  no  longer  to  warrant  tho  continuance  oT  tliat 
place  as  an  independent  port,  we,  bein^  three  of  the 
Lorda  CommianionDrBof  lier  Miijeslya  Trcaiury,  do 
borL'by,  under  9  A  10  Viot.  c.  1U2,  annul  ttie  limits 
of  tlie  eai'l  port  uf  Bridlington  aa  net  out  tiy  virtue 
of  the  Baid  commimiou,  and  have  included  Uie 
same  within  the  limits  of  the  port  of  HDll.as  herein- 
after set  out:  and  nedohercby  declare  tlie  said  port 
of  Bridlington  to  be  no  lon^^cr  a  port.  And  we 
do  hereby,  under  the  (aid  Act,  a|)point  Boston, 
Grinuby,  and  Hull  to  be  poltx  in  thut  puit  of  the 
United  Kingilotu  called  England;  and  wedo hereby 
declare  thut  .  .  ,  the  liniita  uf  tlic  portof  HoU 
aball  oommoncc  at  the  coiiflueu«e  oF  the  riven  Trent 
and  Ouae  with  the  river  Humber,  and  inoludu  the 
wholo  of  the  auid  river  to  a  auppoaeil  itiaight  lino 
divwn  rroin  SkittcmesB.  on  the  Linoulnaliirt;  bank, 
to  Fanll  LighChouae,  on  the  YorkBhire  bei.t  of 
thn  taid  river  Humber;  and  the  eaiil  limits  gliall 
continue,  at  low-«ater  mark  at  sprin<r  tides,  along 
the  Yorkshire  bank  of  the  said  river  Humber, 
.id  Faull  Lighthouse  to  Spurn  Point, 


r,  and  fi 


a  tliei 


ortherly  along  tlie  cuost  of  Yorkshire  to  Flum- 
barough  Head,  being  the  southom  limita  of  Iha 
■aid  port  of  Scarborough,  in  tlie  taid  county. 
And  WD  do  furtlier  declare,  that  the  limita  aeo- 
ward  of  tlie  said  several  ports  shall  extend  to  a 
distance  of  tliTee  miles  from  Inw-walur  tnark  oot 
to  sea,  and  that  the  limits  of  suoh  porta  ahall 
include  all  ialanda,  bays,  harbonra,  rivers,  and 
crci-ka  within  the  same  respect  Italy. " 

It  is  to  be  olwerkid  that  tha  order  was  made, 
not  ondcr  16  &  17  Vict  o.  107,  bat  under  S  ft  10 
Viut.  c.  102  (now  repeidtd  by  the  above  Aet); 
■a,  14  ft  15,  however,  are  la  the  aame  teima  ta 
a.  9  (tf  16  ft  17  Viet.  o.  107. 
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Point,  at  the  entrance  of  the  Hnmber,  and 
from  thence  northerly  along  the  coast  of 
Yorkshire  to  Flamborongh  Head. 

The  64  Geo.  3,  c.  159,  s.  14,  which  creates 
the  offence  alleged  to  have  been  committed 
by  the  appellant,  enacts:  "  That,  in  order  to 
prevent  damage  being  done  to  the  shores  or 
banks  of  the  ports,  harbours,  or  havens  of  the 
kingdom,  no  person  shall  take  ballast  or 
shingle  from  the  shores  or  banks,  or  any  por- 
tion of  the  shores  or  banks,  of  any  port, 
harbour,  or  haven  of  this  kingdom  from 
which  the  commissioners  for  executing  the 
office  of  Lord  High  Admiral  shall  find  it 
necessary,  for  the  protection  of  snch  port, 
harbour,  or  haven,  or  the  works  thereof,  by 
order  published  in  the  Gazette,  to  prohibit 
the  taking  or  removing  of  such  shmgle  or 
ballast  upon  pain  of  forfeiting  lOZ.  for  every 
such  offence." 

By  the  Harbours  Transfer  Act,  1862 
(25  &  26  Vict.  0.  69),  s.  16,  it  is  enacted,  that 
trom  and  after  the  31st  of  December,  1862, 
88. 14  and  16  of  54  Geo.  3,  c.  159,  and  all 
provisions  relative  thereto,  shall  be  read  and 
construed  as  if  the  Board  of  Trade  were 
named  in  the  said  sections  instead  of  the 
Admiralty. 

In  pursuance  of  the  powers  thus  conferred 
upon  them,  the  Boara  of  Trade  issued  the 
two  orders  already  referred  to ;  for  the  breach 
of  the  observance  of  the  second  of  these 
orders  the  proceedings  against  the  appellant 
have  been  taken. 

In  reply  to  the  case  for  the  prosecution, 
Mr.  Eemplay,  who  appeared  for  the  appellant, 
admitted  that  if  the  Board  of  Trade  had 
power  to  make  an  order  that  will  include 
Withemsea,  the  appellant  must  be  convicted ; 
but  contended  that  the  port  of  Hull,  alleged 
by  the  prosecution  to  extend  from  Trent 
Falls  to  Flamborough  Head,  and  thus  or 
otherwise  to  include  Withemsea,  is  only  a 
port  for  customs  purposes,  and  not  a  port 
within  the  meaning  of  s.  14  of  54  Geo.  3, 
c.  159,  and  that  that  statute  applies  only  to 
ports  as  defined  by  Lord  Hale.  The  only 
case  referred  to  by  Mr.  Kemplay  in  sup- 
I)ort  of  this  amiment'was  the  Hull  Dock 
Co.  V.  Broume  (2  B.  &  Ad.  43)  noticed  in  the 
subseouent  case  of  Beilhy  v.  Raper  (3  B.  & 
Ad.  284) ;  but  upon  examining  those  cases, 
they  did  not  appeiftr  to  the  magistrate  to  lead 
to  the  conclusions  Mr.  Eemplay  was  con- 
tending for. 

The  magistrate  found  that  he  could  not 
oome  to  the  conclusion  that  the  port  of  Hull 
can  only  be  said  to  include  the  coast  near 
Withemsea  for  customs  purposes,  so  as  to 
exclude  that  part  of  the  coast  from  the  pro- 
tection of  54  Geo.  3,  c.  159,  s.  14 ;  or  that  the 
Act  of  1853  (16  &  17  Vict  c.  107)  indicates 
any  intention  to  circumscribe  the  ports 
created  under  its  provisions  to  merely  re- 
venue purposes,  or  in  any  manner  what- 
soever; but,  on  the  contrary,  the  portA 
referred  to  would  seem  to  be  capable  of 


limitation  only  in  accordance  wi 
of  the  order  creating  them: 
find  in  the  order,  by  the  D 
Treasury,  of  1848  any  words  cii 
the  creation  of  the  port  of  H 
limit  its  provisions  to  mer* 
purposes. 

It  is  not  a  fact  that  the  d 
Customs  in  reference  to  the  p 
(using  that  term  in  the  extendc 
tended  for  by  the  Board  of  Trade 
to  revenue  purposes;  for  the  C 
jurisdiction  over  the  port  of  I 
extended  for  various  purposes 
depeodeDt  of  revenue,  such 
stranding,  registry  of  vessels,  &< 
the  ordinary  agents  of  the  Boa 
in  matters  not  belonging  to  the  < 
revenue  department 

It  was  not  suggested  by  the  a] 
there  is  aoy  other  mode  of  crei 
in  the  present  day  than  that  ac 
the  port  of  Hull  under  the  on 
and  it  was  not  shewn  by  eviden 
wise  that  there  is,  or  ever  was,  a 
in  accordance  with  the  definiti 
Hale,  though  it  would  seem  fn 
referred  to  by  Mr.  Eemplay  tha 
formerly  a  port  of  Sayer  Creek 
sometimes  called  the  port  of 
reasons  were  adduced  by  the  a 
contracting  materially  the  ben 
derived  from  54  Geo  3>  c.  159,  s 
such  a  result  must  follow  if  thai 
fined  to  such  ports  only  as  co 
within  the  definitions  containe 
Hale*s  work. 

The  question  for  the  opinion  o 
was,  whether  the  orders  of  the  Boj 
bearing  date  the  1st  of  August 
the  6th  of  September,  1869,  wc 
point  of  law. 

April  22,  and  May  3.  Sir  . 
/rtAre,  Q.C.  (Kemplay  with  him),  fo 
lant. 

Sir  /?.  P,  Collier,  A.O.  {Beaslei 
for  the  respondent. 

The  statutes  mentioDcd  in  th 
are  commented  on  in  the  judg 
following  cases  and  authorities 
Hale, '  I>e  Portibus  Maris '  (Har 
Tracts,  pp.  46,  47,  50) ;    Callis 
p.  58 ;  HamcFs  Laws  of  the  Cos 
M'iyor  of  Exeter  v.    W'urrtn  (5 
General  Steam  Navigation  Co.  v. 
Colonial   Steam    Navigation    Co. 
3  Ex.  330.) 

Cur. 

May  27.  The  judgment  of 
(Mellnr,  Lush,  and  HaDnen,  JJ 
livered  by 

Lush,  J.  The  question  subm 
by  tlie  case  is,  whether  two  ord 
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„^^^,  dated  the  Ist  of  August, 
be  6th  of  September,  1869,  are 
it  of  law. 

of  these  orders,  after  reciting 
ard  had  found  it  necessary  for 
on  of  the  harbour  or  haven  of 
[umber,  and  of  the  shores  and 
>f,  and  of  the  works  thereof,  to 
3  taking  or  rcmoying  of  any 
lallast  from  the  shore  or  bank 
specified,  prohibited  *'ail  persons 
:  or  removing  any  description  of 
lallast  from  tibe  shore  or  banks, 
portion  of  the  shore  or  banks,  at 
from  the  Low  Lighthouse,  south- 
e  extreme  of  the  point  at  low- 
lorthward  two  and  a  half  statute 
)h  sides  of  the  Spurn  Point." 
id  order,  after  reciting  the  first, 
r  the  fiirther  protection  of  the 
r,  haven,  or  port,  and  also  for  the 
i  the  shores  and  banks  of  the 
ston-upon-Hull,  and  of  the  works 

Boeurd  of  Trade  had  found  it 
3  extend  the  limits  mentioned 
it  on  to  prohibit  the  taking  of 
ftllast  from  the  shore  or  banks,  or 
3rtion  of  the  shore  or  banks,  of 
bour  or  haven,  or  from  the  shores 
r  the  port  of  Kingston-upon-UulI, 
ks  thereof,  between  the  northern* 
ury  of  the  parish  of  Hornsea  and 
orth  of  Spurn  Point  defined  by 
the  1st  of  August,  1868. 
ers  were  professedly  founded  on 
54  Geo.  3,  c.  159,  s.  14,  by  which 
)d,  that  "in  order  to  prevent 
ig  done  to  the  shores  or  Mmks  of 
nrs,  or  havens  in  this  kingdom, 
r  persons  shall  take  any  baUast 
x>m  the  shores  or  banks,  or  any 
tie  shores  or  banks,  of  any  port, 

haven  of  this  kingdom,  from 
x>mmi88ioners  for  executing  the 
rd  High- Admiral  of  the  United 
»r  the  time  being  shall  find  it 
ir  tiie  protecton  of  such  port, 
haven,  or  the  works  thereof,  by 
their  hands,  &c.,  to  prohibit  the 
moving  of  such  i^iingle  or  ballast 
f  forfeiting  for  every  such  ofifence 

26  Vict  c.  69,  s.  16,  the  powers 
)  Commissioners  of  the  Admiralty 
on  were  transferred  to  the  Boara 

I  where  the  shingle  was  taken  by 
it,  and  for  which  taking  he  was 
3  not  upon  any  portion  of  the 
nks  of  that  which  is  popularly 
vhich  would  be  geographically 
8  the  harbour  or  haven  of  the 
the  port  of  Eingston-upon-Hull, 
part  of  the  coast  fifteen  miles  to 

Spurn  Point,  and  lying  between 
a  village  called  Hornsea.    This 

any  lenae  part  of  the  port  of 


Eingston-upon-Hull,  or  of  the  haven  of  the 
Humbcr,  at  the  time  of  the  passing  of 
54  Geo.  3;  but  it  was,  at  the  date  of  the 
ofiencc,  within  the  limits  of  the  port  of 
Kingston-upon-HulI,  as  these  limits  were 
appointed  and  defined  by  an  order  of  the 
Commissioners  of  the  Treasury  made  in 
1848,  and  published  in  the  London  Gazette 
on  the  17th  of  March  in  that  year.  By  that 
order,  made  under  9  &  10  Vict.  c.  102,  the 
coast  from  Spurn  Point  to  Flamborough 
Head,  which  in  the  fourth  year  of  Greorge  II. 
had  been  assigned  to  the  port  of  Bridlington, 
and  which  at  the  passing  of  54  Geo.  3  was 
within  the  limits  of  that  port,  was  trans- 
ferred to,  and  directed  to  form  part  o^  the 
port  of  Hull. 

On  behalf  of  the  appellant  it  was  contended 
that  the  powers  of  the  Board  of  Trade  under 
54  Geo.  3,  c.  159,  s.  14,  are  confined  to  what 
is  geographically  within  and  part  of  the  port 
or  haven,  and  which  is  popularly  known  as 
such,  or,  at  all  events,  as  regards  this  case,  to 
so  much  of  the  shore  as  formed  part  of  the 
port  of  Hull  at  the  time  when  the  Act  passed. 

The  title  of  the  Act  is,  "  An  Act  for  the 
better  regulation  of  the  several  ports,  har- 
bours, roadsteads,  sounds,  channels,  bays, 
and  navigable  rivers  in  the  United  Kingdom ; 
and  of  His  Majesty's  docks,  dockyards, 
arsenals,  wharfs,  moorings,  &c."  And  it  con- 
tains various  enactments,  some  of  which 
apply  to  the  whole  coasts  of  the  kingdom, 
others  only  to  places  frequented  by  i^ps  for 
the  purpose  of  loading  and  discharging.  The 
two  sections  immediately  preceding  the  14th 
belong  to  the  former  class.  They  prohibit 
the  unlading  on  any  part  of  the  shore,  except 
at  a  wharf  constructed  for  the  purpose,  of 
any  ballast,  stone,  gravel,  &c.,  except  at  or 
within  two  hours  before  or  two  hours  after 
high-water,  and  the  depositing  of  such 
matters  at  any  time  below  low- water  mark  at 
neap  tides,  &c.  Section  14  belongs  to  the 
latter  class,  and  applies  only  to  ports,  har- 
bours, and  havens,  its  object  being  to  pre- 
vent disturbance  of  the  shore  at  these  places 
of  resort  for  shipping,  which  might  result  in 
injury  to  the  navigation,  and  consequent 
detriment  to  commerce. 

It  is  therefore  clear  that  the  jurisdiction  of 
the  Board  of  Trade  to  prohibit  the  taking  of 
shingle  extends  not  over  the  whole  of  the 
coast  of  the  kingdom,  but  only  over  such 
portions  thereof  as  are  within  the  ambit  of  a 
port,  harbour,  or  haven.  Whatever  is  done 
beyond  those  limits  is  left  to  be  dealt  with  at 
common  law,  but  within  those  limits  the 
jurisdiction  of  the  Board  to  prohibit  the 
public  from  taking  shingle  or  ballast  is  abso- 
lute and  without  appeal.  What  may  be  the 
meaning  and  operation  of  the  saving  clause, 
8.  28,  it  is  unnecessary  to  consider,  because 
the  defendant  did  not  bring  himself  within 
its  provisions. 

On  the  other  hand,  it  is  e<^ually  clear  that 
their  jurisdiction  is  not  limited  to  ports  or 

2  H 


358 


THE  LAW  REPORTS.— SESSIONS  CASES,  1871.        [Dbckmbol 


Nicholson  v.  Williams. 


havens  for  which  regulations  have  been  made 
under  the  earlier  sections  of  the  Act.  The 
enactment  applies,  as  the  object  and  purpose  of 
it  require  that  it  should  apply,  to  "  any  "  and 
every  port,  harbour,  and  haven  in  the  kingdom. 

Ports  and  havens  are  not  merely  geo- 
graphical expressions;  they  are  places  ap- 
pointed by  the  Crown  '*  for  persons  and 
merchandises  to  pass  into  and  out  of  the 
realm/'  and  at  such  places  only  is  it  lawful 
for  ships  to  load  and  discharge  cargo.  The 
assignment  of  such  places  to  be  **  the  inlets 
and  gates"  of  the  realm  is,  and  always  has 
been,  a  branch  of  the  prerogative,  resting,  as 
Blackstone  remarks  (Bl.  Com.  vol.  i.  p.  263), 
partly  upon  a  fiscal  foundation  in  order  to 
secure  tne  king's  marine  revenue.  Their 
limits  and  bounds  are  necessarily  defined  by 
the  authority  which  creates  them,  and  the 
area  embraced  within  those  limits  constitute 
the  port.  Having  once  granted  the  franchise, 
the  king  had  not  at  common  law  the  power 
of  resumption,  or  of  narrowing  and  confining 
their  limits  when  once  established,  but  any 
person  had  a  right  to  load  and  discharge  his 
merchandise  in  any  part  of  the  haven, 
"  whereby,"  as  observed  by  Blackstone  (1  BL 
Com.  264),  "  the  revenue  of  the  customs  was 
much  iinpaired  and  diminished  by  fraudu- 
lent loadings  in  obscure  comers."  This 
occasioned  the  statutes  of  1  £liz.  c.  11,  and 
13  &  14  Car.  2,  c.  11. 

The  latter  statute  (s.  14)  enables  the 
Crown  by  commission  to  "  appoint  all  such 
further  places,  ports,  members,  and  creeks 
^except  the  town  of  Hull)  as  shall  be  lawful 
for  loading  and  discharging,  lading  or  ship- 
ping, of  any  goods,  wares,  or  merchandises 
within  the  kingdom  of  England,"  and  to 
'*8et  down  and  appoint  the  extents  and 
limits  of  every  port,  haven,  or  creek  within 
the  kingdom,  whereby  the  extents,  limits, 
and  privileges  of  every  port,  haven,  or  creek 
may  be  ascertained  and  known." 

The  town  of  Hull,  which  was  a  legal  port, 
time  out  of  mind,  having  been  exceptea  out 
of  the  operation  of  this  Act,  a  private  Act 
was  passed  in  the  14  Grco.  3  (c.  56)  whereby 
His  Majesty  was  empowered  "  to  assign  neces- 
sary places  and  quays  at  Eingston-upon-Hull, 
and  to  settle  the  extents  and  limits  of  the 
same  f  and  by  45  Geo.  3  (private)  the  rights 
and  privileges  which  then  belonged  to  the 
port  of  Kingston-upon-Hull  were  extended 
to  new  docks  and  basins  then  made,  which 
were  to  be  deemed  and  held  to  be  part  of 
the  port :  see  Uull  Dock  Co.  v.  Brown  (2  B.  & 
Ad.  43.) 

The  Act  of  Charles  XL  remained  in  force 
down  to  the  year  1825,  when  it  was  repealed 
together  with  a  large  number  of  other  sta- 
tutes relating  to  the  customs,  and  a  new  Act 
passed  (6  Geo.  4,  c.  108,  s.  135),  whereby  a 
similar  jwwer  was  given  to  appoint  by  com- 
mission out  of  the  Court  of  Exchequer  "  any 
port,  haven,  or  creek  in  the  United  Kingdom, 
and  to  set  out  the  limits  thereof;"  but  this 


section  contained  a  proviso,  in  affirmanoeof 
the  conmQon  law,  that  *'  all  ports,  havens,  aod 
creeks,  and  the  respected  limits  thereof,  ud 
all  legal  quays  appointed  and  set  out,  and 
existing  as  such,  at  the  commencemeot  of 
the  Act,  under  any  law  till  then  in  force, 
shall  continue  to  be  such  ports,  haveim, 
creeks,  limits,  and  legal  quays  respectivelj 
as  if  the  same  had  be^  appointed  under  the 
Act."  This  provision  was  re-enacted  in  the 
subsequent  Consolidation  Acts  (3  &  4  Wm.  4, 
c.  52,  and  8  &  9  Vict.  c.  86),  and  each  con- 
tain^ the  saving  in  favonr  of  existing  pnti 
and  quays. 

But  9  &  10  Vict.  c.  102,  which  dispensed 
with  the  conunission  out  of  the  Excheqna, 
and  vested  the  appointment  of  ports,  sab- 
ports,  and  quays  in  the  Conunissioners  of  the 
Treasury,  abrogated  the  right  which  existed 
at  common  law,  and  which  had  been  pre- 
served by  all  the  previous  Acta.  Section  15 
empowers  the  commissioners  "  to  annul  the 
limits  of  any  port,  sub-port,  haven,  creek,  or 
legal  quay,  already  set  out  or  appointed,  ud 
to  declare  the  same  to  be  no  longer  a  port, 
sub-port,  haven,  creek,  or  local  quay,  or  to 
alter  or  vary  the  names,  bounds,  and  limits  of 
any  such  port,  sub-port,  haven,  creek,  or 
quay."  Section  16  requires  the  appointment, 
annulment,  or  alteration  to  be  pubhshed  in 
the  London  Gazette.  It  was  under  this  stir 
tute  that  the  order  was  made  in  1848  annul- 
ling the  port  of  Bridlington,  and  assigning  the 
limits  formerly  of  that  port  to  the  port  of  Hnl 

From  these  considerations  it  appears  to  lu 
to  be  beyond  a  doubt  that  the  word  "port* 
in  54  Geo.  3,  c.  159,  is  used,  not  in  a  geogn- 
phical,  but  in  its  legal  and  proper  sense,  tt 
denoting  a  place  to  which  ships  were  or 
should  be  authorized  to  resort  for  loading 
and  discharging.  Its  object  and  porpoee 
being  the  preservation  and  protection  d 
these  places  from  injury  for  the  sake  of  ship- 
ping and  commerce,  it  cannot  have  beea 
meant  to  refer  to  places  where  ships  an 
not  allowed  to  resort,  nor  can  it  refer  to  tin 
mere  geo^phical  limits  of  such  places. 
Ports  and  havens  are  not  bounded  hj 
such  limits,  but  by  limits  arbitrarily  de- 
fined by  the  authority  by  which  the  port  it 
constituted.  Bridlington,  which  was  created 
a  port  under  the  Statute  of  Charles  IL» 
extended  along  this  very  line  of  coast  at  the 
time  54  Geo.  3,  c.  159,  was  passed.  Can  it  be 
said  that  this  spot  was  not  at  that  time  a 
part  of  the  "shore  or  bank**  of  the  port  of 
Bridlington?  It  had  as  a  port  no  other 
limits  than  those  which  were  assigned  to  it 
when  it  was  created  a  port. 

But  it  was  further  argued  that,  as  Hnll  is 
an  ancient  port,  and  the  power  tovaiyiti 
limits  was  given  for  customs  purposes  oolj, 
the  limits  of  the  port  remained  for  all  other piu*- 
poses  as  they  were  at  the  time  54  Gea  3  paswd, 
and  that  the  14th  section  must  be  read  n 
applying  to  the  port  as  it  existed  at  that  time* 

We  cannot  accede  to  this  argument    I^ 
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was  for  customs  pnrposcB  that  ix)rts  were  at 
first  instituted,  and  it  is  for  sucli  pQrpo5;cs 
they  are  allowed  to  retain  tlicir  fnmchwe; 
•nd  although  at  common  law  tlie  Crown 
eould  not  revoke  an  appointment  once  made, 
it  is  dear  that  under  9  &  10  Vict.  c.  1(^2. 
the  Crown  had,  and  now,  under  IG  &  17 
Victc.  107,  has,  the  power  to  annul  and 
take  away  the  franchise  from  any  port, 
vhether  it  bo  an  ancient  port  like  Hull  or  a 
compazBtiTely  modem  one  like  Bridlington. 
When  this  is  done  the  place  censc's  to  be  a 

Ert,  and  M  Geo.  3  no  longer  n]^i)lics  to  it. 
instead  of  annulling  the  port,  the  commis- 
rioners  were  to  contract  its  ancient  limits, 
the  port  would  consist  of  the  area  embraced 
vithin  those  new  limits,  and  the  const  out- 
ade,  though  formerly  subject  to,  would  no 
ionffer  be  within  the  jurisdiction  of  the  Board 
of  Trade.  So  if,  instead  of  annulling  or  con- 
tmcting,  the  commissioners  extend  the  limits 
)f  the  port,  the  parts  newly  taken  in  become 
m  macn  a  part  of  the  port  as  was  the  part 
vigiDally  within  it 


If  the  question  were,  whether  a  right  to 
anchorage  or  othor  duos,  claimable  in  the 
port  as  it  oxisti^d  l)eforo  the  onler  of  1848,  is 
by  virtue  of  that  order  extended  over  the 
now  area,  the  caso  would  bo  widely  different. 
The  answer,  that  tlio  enlargement  was  mado 
for  customs  purposes,  and  not  to  Ixjnofit  tho 
grantee  of  the  dues,  would  1x3  conclusive. 
But  that  has  no  lienring  on  the  question  wo 
have  to  deridH,  which  is,  whether  the  ex- 
tendtni  limits  form  part  of  the  ]x>rt  within 
the  meaning  of  5i  (ioo.  3,  c.  159.  For  the 
rea.sons  given,  we  arc  of  opinion  that  they 
do,  and  that  the  "  jwrt "  intended  by  that 
Act  is  the  ]H)rt  as  it  is  constituted  for  the  time 
being  by  tho  order  of  the  Commissioners  of 
tho  Treasury.  We  therefore  affirm  the  con- 
viction. 

Crmvirtion  affirmed. 

Attorneys  for  appellant:  Brooksbank  A 
Gulhnd. 

Attorney  for  respondent :  Solicifor  to 
Customs  and  Board  of  Trade. 
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lOte — ^AiseflBmont  of  Canal — "  Land  covered  with 
Water" — land  oocupied  by  Filter  Beds — 
Land  used  for  pnrpoae  of  preparing  Sand  for 
Filter  Beds — ^Land  occupied  by  Pipes — 
Sewage  Utilization  Act,  18G7  (30  &  31  Vict. 
€.  \\Z\  s.  17. 

J9^  30  <£;  31  Vict,  r.  113,  s,  17,  tlit  occupier  of 
ny  land  covered  with  iiniter  .  .  .  shall  pay  to 
(e  9ewtr  rate  in  respect  of  his  property  one 
maihpart  ofdyofthe  rate  in  the  pound  payable 
•  reaped  cf  houses  and  other  property. 

A  yjaterworlcs  company  were  possessed  of  a 
9ndig  of  filter  beds  supported  on  brick  arches, 
mdtometimeB  covered  with  vxtter,  at  other  times 
votf  of  land  uiedfcr  keeping  sand  for  the  flier 
tdt ;  <tnd  they  also  occupied  land  by  iron  pipes, 
MfM,  and  tervioe  pipes : — 

Held,  thcU  the  cajial  and  the  filter  beds  were 
nd  covered  with  water  within  the  meaning  of 
.  17,  and  ought  to  be  assessed  at  one  fourth  of 
he  amount  to  be  imposed  on  houses ;  but  that 
he  land  uud  for  the  purpose  of  keeping  sand, 
md  the  land  occupied  by  iron  pipes,  mains,  and 
trviee  pipes,  did  not  come  within  that  dcscrip' 
ion,  and  ought  to  be  assessed  at  the  full  value. 

Case  stated  under  12  &  13  Vict.  c.  45,  on 
II  appeal  to  the  Essex  Quarter  Sessions. 

The  respondents  are  tho  Leyton  sewer 
nthority,  constituted  by  virtue  of  the 
lewago  DtilizatioD  Act,  18G5  (28  A  29  Vict. 


c.  75J ;  the  Sanitary  Act,  1866  (29  &  30  Vict, 
c.  90) ;  and  the  Sewage  Utilization  Act,  1867 
(30&31  Vict.  c.  113). 

On  the  23rd  of  April,  1869,  the  respondents, 
under  s.  17  of  the  SowaRO  Utilization  Act, 
1867  (1),  made  a  rate  for  the  purpose  of 
carrying  out  the  provisions  of  tho  Sianitary 
Act«,  1866  and  1868. 


(1)  30  &  31  Vict.  c.  113,  s.  17:  "Where  the 
sewer  authority  of  a  district  is  a  vestry,  select 
vestry,  or  other  body  of  persons  acting  by  virtue 
of  any  Act  of  Parliament,  prescription,  custom, 
or  otherwise,  as  or  iusteou  of  a  vestry  or  select 
vestry,  such  authority  shall  for  the  purpose  of 
defraying  any  expenses  incurred  in  carrying  into 
effect  tbe  Sewage  Utilization  Act,  1865.  or  this  Act, 
issue  their  precept  to  tho  overseers  of  tho  parish 
of  which  they  are  the  authority,  requiring  such 
overseers  to  pay  over  tho  amount  specified  in  such 
precept  to  the  sewer  authority.  .  .  .  The  overseers 
shall  comply  with  tho  requisitions  of  such  precept 
by  levying  a  separate  rate  in  tbe  samo  manner  as 
if  it  were  a  rato  for  tlie  relief  of  the  poor,  with 
this  cxceptiun  [amongst  others],  that  the  .  .  . 
occupier  of  any  land  covered  with  water  .  .  . 
shall,  whero  a  special  assessment  is  mado  for  tho  pur- 
pose of  such  rute,  be  assesiscd  in  respect  of  such  pro- 
perty in  the  proportion  of  one  fourth  part  only  of  the 
rateable  value  thoreof :  or  win -re  no  special  assess- 
ment is  mndc,  shall  piiy  in  re8[)ect  of  the  sail  pro- 
perty one  fourth  part  only  of  tlic  rtito  in  the  pound 
navahle  in  rrS]K-et  of  houses  and  other  property. 

2h^ 


360 


THE  LAW  REPORTS.— SESSIONS  CASES,  1871.        [Decembo. 


East  London  Waterworks  Compakt  v.  Lsyton  Sbwkb  Authobit7. 


The  appellants  wore  assessed  under  the 
rate  at  the  full  amount  in  the  pound  in 
respect,  amongst,  others  of  the  following 
property : — 

No.  1552.  Land  occupied  by  the  canal, 
with  the  appurtenances,  used  for  the  pur- 
pose of  carrying  water  to  the  reservoirs,  and 
other  apparatus  whereby  the  same  is  filtered 
for  sale.  No.  L553.  Land  occupied  by  the 
filter  beds,  with  the  supply  and  service  pipes, 
service  valves,  locks,  and  other  appurte- 
nances thereto,  fixed  and  used  for  the  purpose 
of  filtering  water.  No.  1554.  Land  adjoin- 
ing same,  used  for  the  purpose  of  preparing 
sand  in  filter  beds.  No.  1555.  Land,  part  of 
public  roads,  footpaths,  and  other  ways 
occupied  by  iron  pipes,  mains,  and  sewer 
pipes. 

The  appellants  contend  that,  in  respect  of 
the  above  four  items,  they  should  bo  rated  as 
for  land  covered  with  water,  namely,  in  the 
proportion  of  one  fourth  part  only  of  the  rate 
in  the  pound  payable  in  respect  of  houses  and 
other  property,  as  mentioned  in  s.  17  of  30  & 
31  Vict.  c.  113. 

No.  155*2  consists  of  land  occupied  by 
the  canal  with  banks,  and  is  used  by  the 
appellants  for  the  purpose  of  conveying 
water  to  the  reservoirs,  or  other  apparatus 
of  the  company  for  filtering  the  same,  and 
cannot  bo  used  or  made  available  for  any 
other  purpose. 

No.  1553  consists  of  land  occupied  by  a 
series  of  filter  beds  or  reservoirs,  with  the 
supply  and  service  pipes,  service  valves, 
locks  and  other  apparatus  thereto  fixed,  and 
used  solely  for  the  purpose  of  filtering  water. 
No  part  of  item  1553  can  be  used  or  made 
available  for  any  other  purpase.  The  filter  beds 
are  divided  into  sections,  and  are  kept  alter- 
nately filled  with  water,  each  section  being 
from  time  to  time  emptied  for  the  purpose  of 
cleansing  the  filtering  medium.  The  cover- 
ing over  the  beds  is  of  sand  or  gravel  (as 
a  non-conducting  material),  supported  by 
arches  beneath.  The  ground  surface  over 
the  beds  is  not  available  for  any  purpose 
other  than  that  of  a  cover  to  the  beds 
beneath.  The  Ixids  in  question  practically 
form  storage  ponds,  and  are  the  only  means 
of  storage  the  appellants  ]X)S6ess  in  the 
parish  of  Leyton. 

No.  1554  consists  of  land  adjoining  to  the 
last  item,  and  forming  the  banks  of  the  filter 
beds,  some  jwrtion  thereof  can  be  and  is 
used  for  the  purpose  of  storing  and  pre- 
paring the  sand  necessarily  used  as  the  filter- 
ing medium  in  tho  beds ;  but  the  same  land 
cannot  be  used  or  made  available  for  any 
other  purpose. 

No.  1555  consists  of  land,  part  of  the 
public  roads,  footpaths,  and  other  ways 
occupied  by  tlio  iron  pipes,  mains,  and 
service  pipes  of  tho  appellants,  and  is  not 
made  use  of,  or  available,  or  occupied  by 
them  for  any  other  purpose. 

The  question  for  the  opinion  of  the  Ck>urt 


was,  whether  the  property  above  mentioDed, 
or  any,  and  what  port  of  it,  is,  within  tiie 
meaning  of  s.  17  of  the  Sewage  UtilizatioQ 
Act,  18(57  (30  &  31  Vict,  c  113;,  liable  to  be 
assc^ssed  in  the  proportion  of  one  foarth  put 
only  of  the  rate  in  the  pound  payable  ia 
respect  of  house  and  other  "pTopertj. 

n.  T.  Atkinson,  for  the  appellants.  The 
appellants  ought  to  be  assessed  at  the  lower 
rate.  The  object  of  the  legislature  in  makine 
a  distinction  between  the  rate  to  be  imposed 
on  houses  and  that  to  be  imposed  on  other 

Sroperty  is  that  that  class  of  property  whidi 
erives  the  greater  benefit  from  the  sewenge 
works  should  contribute  more  than  the  due 
which  derives  less  benefit :  Heff,  y.  SouAwari 
and  Vauxhall  Water  Co.  (6  E.  &  B.  10061 
Tho  canal  clearly  comes  within  the  wcrai 
**  land  covered  with  water,"  and  the  banki 
are  part  of  the  canal.  The  reservoin  an 
ancillary  to  the  canal.  The  fact  of  their 
having  an  artificial  covering  does  not  mab 
them  the  less  land  covered  with  water.  The 
land  adjoining  on  which  the  sand  is  placed  u 
in  the  same  category.  It  is  true  that  the! 
land  is  not  strictly  land  covered  with  irater, 
but  the  reservoirs  would  be  useless  uidcssthe 
filtering  medium  was  occasionally  renewei 
With  regard  to  the  last  item.  Beg,  v.  i^oirti- 
trark  and  Vauxhan  Water  Co.  ((3  E.  &  B.  1008) 
:  is  an  authority  that  pipes  under  the  suthoi 
I  of  the  soil  are  to  be  rated  at  the  lower  rate. 
[Blackburn,  J.  The  words  of  the  Btatnia 
(18  &  19  Vict.  c.  120,  s.  165)  in  that  cue 
were  different:  that  the  owners  and  occu- 
piers of  houses,  buildings,  and  property  other 
than  land,  shall  be  rated  three  times  higher 
than  the  owners  and  occupiers  of  land.] 

//.  Matthews,  Q,C.  (Pcarce  with  him),fif 
tho  res]>ondent«.  It  must  be  conceded  that 
the  canal  which  conveys  tho  water  to  ths 
reservoirs  falls  within  the  words  of  the  sta- 
tute, and  is  to  be  rat(^  at  the  lesser  son 
But  it  is  also  clear  that  the  land  a4piu4 
tho  reservoirs  is  not  "land  covered  vita 
water,"  and  must  therefore  be  assessed  at  the 
higher  rate.  With  regard  to  the  pipes  and 
mains,  they  cannot  be  said  to  be  land  corered 
with  water  anymore  than  a  gas-pipe  can  ba 
said  to  bo  a  pipe  covered  with  gas :  Bej.  t. 
Birmingham  Waterworks  Co.  (1  B.  &  S.  W).  It 
was  also  held  in  that  case  that  rcscrroiis 
were  land  covered  with  water,  and  ongbt  to 
bo  rated  at  the  lesser  rate.  But  the  distiM- 
tion  Ix^tween  that  and  the  present  caf%  is  that 
here  the  reservoirs  are  not  on  the  land;  they 
arc,  in  truth,  buildings.  They  rest  on  brick 
arches,  and  are  like  cisterns  on  the  top  of  > 
house.  They  do  not,  therefore,  come  within 
the  words  "land  covered  with  water." 
Atkinson  was  not  heard  in  reply. 

CoGEBUBN,  G.J.  I  think  that  items  159 
and  1553  aro  within  the  meaning  of  the  ex* 
ception  in  s.  17.  With  regard  to  the  filta 
beds  or  reservoirs,  we  decided  the  point  ia 
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iirmmgham  WaUrworhs  Co,  (1  B.  &  S. 

18  true  that  there  is  a  distinction  in 

B  of  construction  between  the  reser- 

that  case  and  the  reservoir  in  the 

case.     The  reservoir  which  is  one 

ibjects  of  the  present  a];^>eal  consists 

accession   or  series  of    filter   beds 

re  used  alternately,  sometimes  being 

with  water,  and  at  other  times  not ; 

only  nse  of  these  filter  beds  is  to 

water   for  the  purpose   of   being 

;  and  if  some  sections  are  left  diy 

khers  are  covered  with  water,  that  is 

lart  of  the  filtering  process.    I  think, 

e,  this  distinction  is  immaterial ;  and 

Mssible  to  say  that  because  during  a 

e  filtering  beds  are  not  occupied  by 

hey  lose  the  character  of  a  reservoir. 

B  intended  to  hold  water  though  they 

A  all  times  hold  water.    I  think  they 

)  treated  as  a  reservoir,  and  therefore 

7  come  within  the  principle  of  the 

arred  to. 

regard  to  the  land,  adjoining  the 
r,  and  used  for  the  purpose  of  keep- 
sand  which,  after  undergoing  some 
is  put  into  the  filter  beds  fbr  the 
of  purifying  the  water,  I  think  that 
t  come  within  the  language  of  the 
•n ;  and  I  think  the  same  interpreta- 
>lies  to  No.  1555,  the  pipes  and  mains 
atii  the  public  roads.    They  cannot 
to  be,  in  any  sense  of  the  term,  land 
with  water.     We,  of  course,  can 
Ell  with  the  statutory  provision.    It 
that  the  whole  of  the  works  of  this 
ion,  including  everything  accessory 
ssary  to  the   filtenng    process,   as 
the  canal  and  reservoir,  if  the  atten- 
bhe  legislature  had  been  called  to  the 
would  have  been  brought  within  the 
m.    The   legislature,   however,   has 
to  make  any  provision  for  water- 
nder  that  term.    It  has  merely  used 
1b,  **  land  covered  with  water/'  which, 
apply  to  the  canal  and  reservoir,  and 
kiyply  to  the  other  matters. 

CB17BH,  J.    I  am  of  the  same  opinion. 


The  exception  in  s.  17  of  30  &  31  Vict,  a  113, 
applies  to  a  large  class  of  tilings,  and  i^e 
legislature  probably  imagined  that  the  things 
there  enumerated  embraced  everything  that 
did  not  come  within  the  description  of  houses 
and  other  property  similar  to  houses.  But 
we  have  only  to  look  at  the  things  specified, 
and,  amongst  those  things,  waterworks  are 
not  found,  and  gasworks  are  not  found,  and 
doubtless  there  are  other  things  that  would 
not  come  within  the  description  of  the  things 
which  are  enumerated.  I  think  it  very 
probable  that  the  omission  of  waterworks 
was  an  oversight  of  the  legislature.  The 
only  words  at  all  applicable  to  this  case  are 
"  limd  covered  with  water."  I  cannot  think 
for  a  moment  that  the  canal,  which  contains 
the  water,  and  through  which  the  water 
flows  in  coming  to  the  reservoir,  is  not  land 
covered  with  water.  With  regard  to  the 
reservoir,  some  doubt  may  be  entertained; 
but  I  think  the  question  is  one  of  degree. 
Mr.  Matthews  said  the  surface  of  the  ground, 
being  covered  with  arches,  the  tops  of  which 
support  tiio  reservoir  containing  the  water, 
is  not  land  covered  with  water,  but  resembles 
a  cistern  at  the  top  of  a  house.  I  think  that 
the  arches  being  built  on  the  land  may  be 
considered  part  of  the  land.  Whether  the 
land  was  or  was  not  covered  with  water,  the 
use  of  it  was  to  hold  the  water,  and  in  effect 
it  is  permanently  covered  with  water.  The 
words  of  s.  17  do  not,  however,  exempt  the 
adjoining  land,  and  consequently  it  will  be 
rateable  at  the  full  value.  Then,  again,  a 
pipe  that  is  laid  in  the  earth  for  the  purpose 
of  conveying  water  is,  no  doubt,  an  occupa- 
tion of  the  land,  but  the  land  it  occupies 
cannot  be  said  to  be  land  covered  with  water. 
That  will,  therefore,  also  be  rated  at  its  full 
value. 

MsLLOB  and  Lush,  JJ.,  concurred. 

Rate  to  he  amended  accordingly. 

Attorney  for  appellants :  Denny. 
Attorney  for  respondents :  R.  T.  Wragg. 


■{ 


Twit  QuxKir,  ON  THE  Pbosbctjtion  op  Thb  Neath  Caital  Company,  Appellants; 
V,  The  Ovebseebs  of  the  Pabish  of  Neath,  Kesfondemts.    [6  Q.  B.  707.] 


;  and  Watching  Bate  — Cunal  — 3  &  4 
.  4^  0.  90,  8.  S3— Houses,  Buildings,  and 
[lerty  other  than  Land. 

S3  </  3  <fe  4  Wm,  4,  e.  90,  the  owners 
wier$  of  houie$,buildings,  and  property 
Mm  land)  ratiabie  to  the  rdi^f  of  the 
mi^parMg  thaU  he  rated  <U,  and  pay 
'»  tk$  pound  three  time$  greater  than 


that  which  the  owners  and  occupiers  of  land 
shall  he  rated  at  and  pay  for  the  purposes  of 
this  Act.  The  appellants  were  possessed  of  a 
canal  and  towing-path,  bridges,  and  a  dry  dock, 
lined  with  masonry,  used  for  repairing  the  canal 
hoats: — 

Held,  that  "property  "  meant  things  ejusdem 
generis  with  hovues  and  buildings,  and  did  not 
include  a  canal  and  towing-path  ;   that  the 
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bridges  and  dry  dock  were  accessories  to  the 
canal  and  must  Ite  conniflcrcd  jtart  thtrcof;  and 
that  the  whole  owjht  to  be  rated  as  land. 

Case  stated  on  an  appeal  to  the  Glamor- 
ganshire Quarter  Sessions. 

The  apiHillants  are  the  OAvners  and  occu- 
piers of  a  canal,  towijigpath  and  premises,  a 
portion  of  which  is  situate  in  the  jmrish  of 
Neath. 

By  a  rate  made  in  July,  1870,  for  the  parish 
of  Neath,  for  the  puri)Oses  of  the  watching 
and  lighting  of  the  i)ari8h  under  3  &  4  Wm.  4, 
c.  90,  the  apiKjllants  were  rated  and  required 
to  pay  as  the  occupiers  of  that  jmrt  of  the 
canal  and  towing-path  lying  and  situate  within 
the  parish,  the  sum  of  9</.  in  the  pound  on 
IGl/.,  the  rateable  value  of  the  portion  of  the 
canal,  towing-jmth  and  premises  fixed  by  and 
mentioned  in  the  rate. 

The  quarter  sessions  confirmed  the  rate, 
subject  to  the  opinion  of  this  Court. 

By  31  Geo.  3,  c.  Ixxxv.,  amended  by 
33  Goo.  3,  c.  XXX.,  the  company  of  proprietors 
of  the  Neath  Canal  Navigation  (the  appel- 
lants) were  incorporated  by  that  style,  and 
were  authorized  to  make  and  maintain  such 
canal,  and  to  purchase,  take,  and  hold  lands 
and  gioiuids  for  that  purpose. 

The  land  occupied  by  the  canal  and  the 
towing-path  have  on,  and  belonging  to  them, 
as  inci(icnt  thereto,  and  necessary  to  the  oc- 
cupation and  use  thereof,  certain  posts  for 
fastening  the  vessels  and  barges  on  the  canal 
thereto,  a  paddle,  or  valve,  used  to  shut  off 
the  water  from  one  part  of  the  canal  for  pur- 
poses of  rei)air,  stone  bridges,  culverts,  and  a 
dry  dock,  used  only  for  repairing  canal  boats, 
lined  with  masonry,  forming  part  of  the  canal 
and  towing-path.  There  is  a  gas  lamp  erected 
upon  the  bridge  carrying  the  turnpike  road 
over  the  canal,  which  throws  a  light  partly 
upon  the  tum])ike  road  and  partly  upon  the 
canal  and  towing-path.  There  are  three  other 
lamps  erected  upon  a  highway,  which  run 
parallel  with  the  cunal  on  tlie  opposite  side  of 
the  canal  to  the  towing-path,  but  upon  the 
side  of  the  highway  nearest  to  the  canal,  and 
which  throw  light  upon  the  highway  and 
upon  the  canal  and  towing-path.  There  are 
two  other  lamps  upon  or  adjacent  to  the  ap- 
])cllants'  towing-path,  which  also  throw  light 
u|X)n  the  canal  and  towing-imth.  The  dis- 
tance from  the  first  or  turnpike  road  lamp  to 
the  first  of  the  three  highway  lamps  is  alK)ut 
330  yai'ds,  the  other  lamj^s  are  at  ciistances  of 
from  sixty  to  eighty  yards  apart,  the  whole 
iHiing  within  a  distance  of  three-eighths  of  a 
mile,  while  the  total  length  of  the  canal  in 
the  town  of  Neath  is  al)out  one  and  a  half 
miles. 

By  3  &  4  Wm.  4,  c.  90,  s.  32,  it  was  enacted, 
"  that  a«  soon  as  the  inspectors  have  been 
elected  it  shall  be  lawful  for  them,  or  any  two 
or  more  of  them,  from  time  to  time,  to  issue  an 
order  under  their  hands  to  the  overseers  of  the 
lx)or  of  any  parish  to  which  the  provisions  of 


I 
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tliis  Act  Bball  be  extended,  by  which  order 
they  shall  reqtiire  the  overBeers  to  levy  the 
amount  mentioned  in  the  said  order;"  and 
by  8.  33,  "  That  the  OTerseers  ahftU,  for  the 
purpose  of  collecting,  raising,  and  levying  the 
rate  nec^sary  for  the  parpoees  of  this  Act, 
proceed  in  the  same  manner,  and  have  the 
same  powers,  remedies,  and  privileges,  as  far 
levying  money  for  the  relief  of  the  poor  in  the 
said  parish :  Provided  always  that  the  owhqb 
and  occupiers  of  houses,  buildings,  and  pro- 
perty (other  than  land)  rateable  to  the  relief 
of  the  poor  in  any  such  parish,  shall  be  rated 
at  and  pay  a  rate  in  the  pound  three  timef 
greater  than  that  at  whicn  the  owners  and 
occupiers  of  land  shall  be  rated  at,  and  pay 
for  the  purposes  of  this  Act."    And  by  a  34, 
"  That  it  shall  be  lawful  for  the  overseen  of 
the  poor  of  any  such  parish,  and  tliey  an 
hereby  required,  whenever,  according  to  ^ 
rate  made  for  the  relief  of  the  poor,  one  aod 
the  same  person  shall  be  rated  m  one  samin 
respect  of  land,  and  also  of  houses,  boildiogi, 
and  other  property,  to  cause  such  landud 
also  such  houses,  buUdings,  and  other  pnh 
perty,  to  be  separately  ass^scd,  and  the  sod 
hereby  authorized  to  be  levied  sliall  be  ai- 
sossed  accordingly.     Provided  always,  tint 
every  [court-yard,  yard,  or  garden,  such  g»- 
den  not  being  a  market-gwlcn  or  noneiT- 
ground,  shall  bo  included  in  and  make  put 
of  the  assessment  to  be  made  on  the  lumse^ 
buildings,  or  other  property  to  which  they 
may  be  respectively  attached." 

This  Act  was  adopted  in  the  parish  of  Neath 
many  years  ago,  and  has  ever  since  continued, 
and  now  is  in  force  therein. 

The  land  occupied  by  the  canal  and  towing- 
path,  and  premises  in  the  parish  of  Neath, 
the  property  of  the  company,  has  been  as- 
sessed for  the  relief  of  the  poor  at  the  rate 
able  value  of  16H.,and  the  same  was  adopted 
and  acted  upon  in  the  rates  made  for  the 
purposes  of  tne  watching  and  lighting  of  the 
parish  of  Neath  imder  the  provisions  of  the 
Act. 

In  the  last  of  such  rates,  made  in  and  for 
the  parish  of  Neath,  in  the  mouth  of  July, 
1870,  the  rateable  value  of  the  portion  of  the 
canal  and  towing-path  and  premises  in  the 
parish  was  assessed  at  the  sum  of  161^,  bn^ 
rated  at  the  house-rate,  namely,  9d.  in  the 
pound,  and  not  at  3t/.  in  the  pound,  which 
was  the  rate  in  the  pound  at  which  the  owners 
and  occupiers  of  the  land  within  the  parish 
were  rated  by  the  assessment  committee. 

It  was  admitted  and  taken  that  the  rate- 
able value  of  the  company's  property,  the  sub- 
ject of  the  appeal,  was  correctly  assiessed  at 
the  sum  of  101/. ;  but  it  was  contended  on 
behalf  of  the  api)ellants,  that  on  the  state  of 
facts  above  mentioned  and  set  out,  the  land 
occupied  by  the  portion  of  the  canal  and 
towing-path  and  premises  was  properly  rate- 
able \mder  the  provisions  of  3  <&  4  Wm.  i 
c.  90,  as  land  only,  and  not  as  houses,  build- 
ings, and  property  other  than  land. 
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Court  of  Queen's  Bench  was  to  be  at 
to  draw  inferences  of  fact. 
question  for  the  opinion  of  the  Court 
'hether  the  principle  of  assessment 
I  by  the  respondents  was  correct 

.  Allen^  and  E.  J,  Dunn,  for  the  re- 
Qts.  The  question  is,  are  the  canal 
ring-path  to  be  considered  land  within 
aning  of  3  &  4  Wm.  4,  c.  90,  s.  8:^  ? 
in  the  proriso,  means  land  used  for 
tural  purposes:  if'er/.  y.  Midland  By. 
B.  d:  B.  9o8);  and  Ptto  v.  Overstem  of 
lata  (2  E.  &  R  144;  28  L.  J.  (M.C.) 
Agricultural  land  produces  a  much 
return  than  that  applied  to  the  pur- 
f  trade  and  commerce.  Land  is  less 
by  its  appropriation  to  a  railway  than 
lal ;  yet  by  laying  iron  rails  upon  it, 
aes  property  other  than  land :  llvfi.  v. 
i  By.  Co.  (4  E.  &  B.  958).  Although 
le  was  decided  on  a  different  statute, 
reasoning  of  the  judgment  supports 
sondents'  contention;  and  that  cose 
ognized  as  good  law  by  the  majority 
lourt  in  Peto  v.  Overseers  of  West  Ham 
E  144 ;  28  L.  J.  (M.C.)  240).  A  fur- 
rand  why  land  in  tillage  should  bo 
;  a  lees  sum,  is  that  it  oeriTes  a  less 
from  lighting  and  watching,  whereas 
g  is  important  for  the  protection  of 
passing  along  the  canal,  and  lighting 
1  for  its  navigation ;  therefore,  canal 
ing-paths  are  included  in  the  words 
property."  In  Peto  v.  Overseeis  of 
am  (2  E.  &  K  144 ;  28  L.  J.  (M.C.) 
!ase  on  this  section,  the  Victoria  Docks 
Id  rightly  rated  at  the  higher  amount, 
;  projierty  other  than  land ;  and  that 
ach  stronger  cose  thui  the  present, 
h  it  must  be  admitted  that  Erie,  J., 
.  different  opinion. 

Hughes  ana  J.  W.  Bowen,  for  the  ap- 
,  were  not  called  upon. 

3UBN,  C.J.    I  am  of  opinion  that  the 
id  its  accessories  must  be  considered 
)rehended  in  the  word  "Lind."    In 
Overseers  of  West  I/am  (2  E.  &  E. 
L.  J.  (M.C.)  240)  the  circumstances 
ferent  from  those  in  the  present  case, 
dock  there  was  subsiaiary  to  the 
use;  and  notwithstanding  the  judg- 
Erle,  J.,  I  am  not  prepared  to  say 
9  decision  of  the  majority  was  not 
In  the  present  case  the  canal  is  used 
ic  only,  and  the  masonry  lining  t}ie 
3  a  part  of  the  canal  itself.     The 
are  of  no  benefit  to  the  canal,  but 
cted  for  the  convenience  of  the  pub- 
posts  arc  put  up  for  the  purposes  of 
on;  the  dock,  at  first  sight,  nught 
1  a  different  ground,  but  when  it  is 
kt  it  is  used  to  repair  the  barges,  I 
miiBt  clso  be  deemed  to  be  a  part  of 
L    We  must  treat  the  canal  and  its 


accessories  as  land  covered  with  water,  and 
my  opinion  is  that  it  ought  to  be  assessed  on 
the  lower  scale. 

Blackburn,  J.  The  question  depends  on 
s.  33  of  3  <&  4  Wm.  4,  c.  90.  In  legal  Ian- 
guage  "land"  includes  houses  and  buildings; 
but  it  is  plain  that  the  legislature  meant 
,  '*  laud  "  to  comprehend  one  class  of  things, 
.  and  "  houses,  buildings,  and  property "  to 
comprehend  another  class.  In  order  to  sup- 
port the  contention  of  the  respondents  the 
canal  must  be  comprehended  within  the  term 
'•■  "  proixjrty ;"  but  according  to  the  ordinary 
rule  for  construing  statutes,  the  word  "  pro- 
perty "  can  include  only  things  ejusdcm  ge- 
neris with  those  described  by  "  houses  and 
buildings;*'  and  a  canal  is  clearly  not  ejus- 
dem  generis  with  a  house  or  building.  Two 
cases  were  cited — Rerj.  v.  Midland  By,  Co. 
I  (4  E.  <&  B.  958),  which  is  not  in  point,  and 
I  Peto  V.  Oversers  of  Wtst  Ham  (2  E.  &  E. 
144;  28  L.  J.  (M.C.)  240).  In  this  last  case 
the  dock  was  consiaered  as  part  of  the  whole 
undertaking,  which  consisted  of  the  dock  and 
the  buildings  adjoining.  The  majority  of  the 
Court  were  of  o])inion  that  the  dock  was  as 
much  a  part  of  the  buildings  as  a  courtyard 
is  of  a  house,  and  was,  therefore,  ancillary  to 
them— and  this  was  the  ground  on  which  the 
judgment  proceeded— and  that  therefore  the 
dock  must  be  rated,  together  with  the  build- 
ings, at  the  higher  rate.  On  that  ground  I 
tliink  the  majority  were  right.  That  case 
does  not  govern  the  present. 

Mellob,  J.  I  am  of  the  same  opinion. 
This  case  is  distinguishable  from  P^to  y. 
Overseers  of  Wtst  Ham  (2  E.  &  E.  144;  28 
L.  J.  (3I.C.)  240).  Lord  Campbell,  C  J.,  there 
says,  the  dock  forms  one  undertaking  and 
one  establislunent  with  the  jetties  and  ware- 
houses ;  and  this  seems  to  be  the  ground  of 
the  decision.  I  agree  with  my  Brother  Black- 
bum,  that,  in  order  to  rate  the  canal  at  the 
higher  rate,  it  ought  to  have  been  proved  to 
be  ejusdem  generis  with  "  houses  and  build- 
ings ;"  and  although  the  dock  is  lined  with 
masoniy ,  that  cannot  be  considered  as  making 
it  a  building. 

Lush,  J.  I  also  agree  that  this  case  is  dis- 
tinguishable from  Pdo  V.  Oveiseers  of  West 
Ham  (2  E.  &  E  144 ;  28  L.  J.  (M.C.)  240)  on 
the  ground  already  stated ;  and  Beg,  v.  Mid- 
lana  By.  Co.  (4  E.  &  B.  958)  has  no  applica- 
tion to  the  present  case,  it  being  a  decision 
on  a  different  statute.  There  is  nothing  in 
s.  33  to  warrant  us  in  holding  that  " land"  is 
confined  to  agricultural  land. 

Order  of  Sessions  quashed. 

Attorneys  for  appellants :  Sawbridge  A 
Wrenhouse. 

Attorney  for  respondents :  James  Kemp* 
thoTfte, 
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Poor— Order  of  Removal— Settlement — Parish — 
Bubdivision  into  Townships — 13  &  14  Car.  2, 
c.  12,  s.  21 — The  Union  Chargeability  Act, 
1865,  (28  &  29  Vict.  c.  79). 

Where  a  parish  consisting  of  several  totvri' 
ships  has  maintained  its  own  poor,  and  after- 
wards separate  overseers  are  apjtointed  for  each 
toum.<hip  under  13  &  14  Car,  2,  c.  12,  s.  21, 
the  parish  is,  for  the  purposes  of  settlement, 
destroyed;  and  a  settlement  gained  in  it  by 
birth  in  one  of  the  tmonships,  before  the  appoint^ 
ment  is  wholly  lost,  and  the  pauper  does  not 
a^'iuire  a  fresh  settlement  in  the  particular 
township. 

So  held  on  the  authority  of  decided  cases. 
This  has  not  been  altered  fcy  28  <fc  29  Vict, 
c,  79,  as  that  Act,  in  referring  to  an  order  of 
removal  of  a  jxinper  settled  in  any  jxirish, 
applies  only  to  a  jmrish  actually  existing  for 
the  purposes  of  settlement  at  the  time  when  the 
order  of  removal  is  made. 

Case  stated,  under  12  &  13  Vict.  e.  45,  s.  11, 
on  an  appeal  against  an  order  of  justices 
adjudging  the  settlement  of  Mary  Ann  Smith 
and  her  two  children  to  be  in  the  parisli  of 
Old  Swinford,  in  the  county  of  Worcester,  in 
the  Stourbridge  Union,  and  ordering  their 
removal  to  that  Union. 

Mary  Ann  Smith  was  the  widow  of  William 
Smith.  The  particulars  of  settlement  relied 
on  were  that  William  Smith  was  the  son  of 
Samuel  Smith,  who  was  bom  in  the  parish  of 
Old  Swinford  in  or  about  the  year  1804,  and 
that  the  last  legal  settlement  of  Mary  Ann 
Smith  and  her  two  children  is  in  the  parish 
of  Old  Swinford,  in  virtue  of  the  birth  settle- 
ment of  her  late  husband  William  Smith's 
father,  Samuel  Smith,  in  the  parish  of  Old 
Swinford. 

Samuel  Smith  was  bom  in  the  township  of 
Upper  Swinford,  in  the  ecclesiastical  parish 
of  Old  Swinford,  in  the  county  of  Worcester> 
in  or  about  the  year  1804. 

The  ecclesiastical  parish  of  Old  Swinford 
has  existed  from  time  immemorial  with  a 
parish  church,  and  churchwardens  have  been 
from  time  immemorial,  and  still  are,  regularly 
appointed  for  that  parish;  but  jwrtions  of 
the  old  ecclesiastical  parish  of  Old  Swinford 
have  been  from  time  to  time  separated  off 
into  ecclesiastical  districts  under  the  Church 
Building  Acts,  and  at  the  time  of  the  making 
of  the  order  the  only  part  of  the  old  eccle- 
siastical parish  of  Old  Swinford  remaining 
was  and  is  the  township  of  Upper  Swinford, 
in  which  the  church  and  rectory  are  situate, 
and  which  still  constitutes  the  ecclesiastical 
parish  of  Old  Swinford,  and  the  portions  so 
separated  off  have  been  since  such  separation, 
and  bUU  are,  distinct  for  all  eccl^iastical 


purposes  firom  the  present  ecclesiastical  parish 
of  Old  Swinford,  as  proYided  by  the  Chnrdi 
Building  Acts. 

The  ecclesiastical  parish  of  Old  SwinM 
did  not,  before  the  passiDg  of  the  28  &  29 
Vict.  c.  79,  maintain  its  own  'poor,  and  then 
is  not  now,  and  there  neyer  was,  any  pocv- 
rate  made  for  such  ecclesiastical  parish,  nd 
there  are  no  overseers  appointed,  nor  wtn 
there  any  ever  appaintea  for  snch  ptriih. 
The  ecclesiastical  parish  of  Old  Swinford  wh 
orinnally  made  up  of  a  nnmbcor  of  townshiji 
and  hamleta  These  to¥ni8hip6  are  as  foUovi: 
the  township  of  Stourbridge,  the  hamlet  of 
Amblecote,  the  township  of  Upper  Swinfixi 
in  which  the  old  parish  chnrdi  and  rectoj 
are  situate,  the  township  of  WollastoD,  tke 
township  of  the  Lye,  and  the  township  of 
Wollescote. 

The  township  of  Stourbridge  has,  fim 
time  immemorial,  had  separate  oversees 
appointed  for  it,  aiid  a  separate  poor-rate  1m 
always  been  made  for  such  township,  h 
like  manner  the  hamlet  of  Amblecote  hi^ 
from  time  immemorial,  had  separate  ovs' 
seers  appointed  for  it,  and  it  also  has  had  i 
separate  poor-rate.  The  townships  of  Upper 
Swinford,  Wollaston,  the  Lye,  and  Welles 
cote  forming  part  only  of  the  ecclesiistial 
parish  of  Old  Swinford,  from  time  inaaB* 
morial,  previously  to  the  year  1842,  lai  •. 
together  called  the  parish  of  Old  Swmfoid, 
and  they  had  two  overseers  appointed  for  sock 
townships  jointly,  who  were  called  the  or®- 
seers  of  the  poor  of  the  parish  of  Old  Swin- 
ford, and  a  poor-rate  used  to  be  made  bf 
such  overseers  for  such  last-mentioned  foot 
townships  or  hamlets,  which  jointly  sap- 
ported  their  poor. 

The  Stourbridge  Union  was  formed  in  tiN 
year  1836,  by  an  order  of  the  Poor  Law  Com- 
missioners for  England  and  Wales,  under  ths 
4  <&  5  Wm.  4,  c.  76,  s.  26,  and  by  such  (xder 
the  parishes,  townships,  and  places  of  Stow- 
bridge.  Old  Swinford,  Cradley,  the  boroagib 
of  Hales  Owen,  Illy  Hawn,  Hasbnry,  Lntl^, 
the  Hill,  Cakemore,  Ridgacre,  and  Laptl,  in 
the  county  of  Worcest^,  and  Kingswinforf 
and  Amblecote,  in  the  county  of  Staiori, 
were  formed  into  a  union,  called  the  StoQ^ 
bridge  Union. 

In  the  year  1842,  a  rule  for  a  manduniB 
was  made  absolute,  commanding  the  jiisticei 
to  appoint  separate  overseers  for  the  town- 
ship of  Wollaston,  in  pursuance  of  the  statatt 
13  &  14  Car.  2,  c.  12,  s.  21,  which  they  did, 
and  such  separate  overseers  have  been  an- 
nually appointed  for  that  township,  and  a 
separate  poor-rate  has  been  since  made  ftr 
the  same.  In  consequence  of  the  dedsioDof 
the  Court  of  Queen's  Bench  in  that  case  aepa* 
'  rate  overseers  have,  since  the  year  1842,  w 
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and  regularly  appointed  for  the 
Upper  Swinford,  the  township  of 
id  the  township  of  Wollcscote; 
'  those  townships  has,  since  that 
a  separate  poor-rate  made  for  it 
oyerseers.  After  separate  over- 
>een  apix)inted  in  1842  for  the 
WoUaston,  as  before  mentioned, 
of  the  Poor  Law  Commissioners, 
(th  of  Angnst,  1842,  after  reciting 

dated  the  19th  of  September, 
Qg,  nnder  the  proYisions  of  the 

Wm.  4,  c.  76,  the  Stourbridge 
that  the  parish  of  Old  Swinford 
)  of  the  places  forming  the  Stour- 
n,  and  reciting  that  the  parish  of 
rd  comprised  several  townships, 
;  others,  the  township  of  Upper 
d  Wollaston,  but  that  at  the  date 
r  the  poor  of  the  parish  of  Old 
ere  mamtained  by  such  parish  as 
f  one  parish,  but  that  since  the 
t  order  the  townships  of  Upper 
id  Wollaston  had  been  lawfully 
or  the  maintenance  of  the  poor 
Q  the  parish  of  Old  Swinford,  and 
3wnship8  comprised  therein,  and 
if  the  townships  of  Upper  Swin- 
dllaston  then  maintained  its  own 
bely,  the  Poor  Law  Commissioners 
r  order  now  in  recital,  order  and 
one  guardian  of  tiie  poor  should 
ily  elected  for  each  of  the  said 
f  Upper  Swinford  and  Wollaston, 
alification  specified  in  the  therein 
ST  wherein  the  Union  was  formed, 
ers  were  made  by  the  Poor  Law 
the  other  two  townships  on  sepa- 
rs  being  appointed  for  them. 
le  of  Qie  township  or  hamlets 
erly  constituted  the  ecclesiastical 
d  Swinford  are  in  the  Stourbridge 
Fnion.  Since  1842,  there  has  been 
ith  separate  overseers,  or  with  a 
or-rate  called  Old  Swinford,  but 
.  an  ecclesiastical  parish,  as  before 
called  Old  Swinford,  wliich  is  co- 
ith  the  township  of  Upper  Swin- 
ch  Samuel  Smith  was  bom,  which 

a  place  with  separate  overseers 
ite  poor-rate. 

aided  by  the  appellants  that  there 
-law  parish  of  Old  Swinford,  in 
supers  could  be  legally  adjudged 
i ;  and  that  the  order  in  question 

void,  as  it,  in  point  of  fact,  ad- 
1  to  be  settled  "  in  the  parish  of 
d ;"  the  only  parish  of  that  name 
odesiastical  parish,  and  not  a 
overseers,  or  a  parish  for  which  a 
nr-rate  is  made. 

ended  by  the  respondents  that  for 
3  of  removal  to  the  Stourbridge 
Union,  nnder  the  Union  Charge- 
C28  d(  29  Vict.  0.  79),  the  paupers 

ay  adjudged  to  be  settled  in  the 
Swmtody  in  the  Stourbridge 


Union,  or  otherwise  in  the  Stourbridge  Union, 
by  virtue  of  the  birth  settlement  of  Samuel 
Smith,  in  the  township  of  Upper  Swinford,  in 
the  parish  of  Old  Swinfora;  and  that  the 
order  is,  therefore,  properly  made. 

The  question  for  the  opinion  of  the  Court 
is  whether  the  justices  were  entitled,  under 
the  circumstances  above  stated,  to  make  the 
order  of  removal 

Fidd^  Q.C.,  (Poland  with  him)  for  the  ap- 
pellants. The  order  removing  the  pauper 
and  her  two  children  to  the  Stourbridge 
Union  is  bad.  Samuel  Smith,  at  the  time  of 
his  birth,  had  a  settlement  in  the  parish  of 
Old  Swinford,  but,  upon  the  division  of  that 
parish  into  separate  townships  maintaining 
their  own  poor,  that  settlement  was  destroyed, 
and  he  dia  not  acquire  a  fresh  settlement  in 
the  township  of  Upper  Swinford.  The  cases 
of  Heg,  V.  2'ipUm  (3  Q.  B.  215),  Bey.  v.  Bun- 
nington  (5  Q.  B.  278),  and  Heg.  v.  Acton 
(8  Q-  B.  108),  are  conclusive  on  the  point. 
A  settlement  can  only  depend  on  the  state  of 
things  which  existed  at  the  time  when  it 
was  alleged  to  be  gained.  The  definition  of  a 
settlement,  in  Bum's  Justice  of  the  Peace, 
vol.  iv.,  p.  816,  is :  "A  settlement  is  the  right 
acquirea  in  any  one  of  the  modes  pointed  out 
by  the  poor  laws  to  become  a  recipient  of  the 
benefit  of  those  laws  in  that  parish  or  place 
which  provides  for  its  own  poor."  At  the 
time  Samuel  Smith  was  bora,  Upper  Swin- 
ford did  not  provide  for  its  own  poor,  and  he 
acquired,  therefore,  no  settlement  there.  Keg, 
V.  St.  Martin,  New  Sarum  (9  Q.  B.  241)  is  not 
in  point,  for  it  was  decided  on  the  words  of  a 
local  statute;  but  the  previous  cases  are 
there  recognized.  The  Union  Chargeability 
Act  (28  &  29  Vict.  c.  79)  does  not  affect  this 
case.  The  woids  of  s.  2  are,  "when  any 
pauper,  relieved  in  any  such  union,  shall  be 
settled  in  any  parish  situated  in  another 
union,"  the  guardians  of  the  union  to  which 
such  pauper  shall  be  chargeable  may  obtain 
an  order  of  removal.  That  means  that  the 
pauper  must  have  a  settlement  in  a  parish  at 
the  time  the  order  of  removal  is  made.  It 
does  not  confer  any  new  settlement.  The 
parish  of  Old  Swinford,  for  the  purposes  of 
settlement,  was  destroyed,  and  the  pauper 
was  not  settled  in  any  parish  at  the  time  the 
order  was  mode.  It  is  clear,  from  the  autho- 
rities cited,  that  before  the  Act  the  pauper 
could  not  be  removed;  and  s.  13  ppjvides 
that  "  no  alteration  shall  be  made  in  respect 
of  poor  persons  in  parishes." 

[CoGKBUBN,  C.J.  That  statute  does  not 
appear  to  alter  the  law.] 

JeI/(H.  Matthews,  Q.V.,  with  him),  for  the 
respondents.  The  case  of  Beg,  v.  Tipton 
(8  Q.  B.  215),  though  followed,  has  not  been 
approved  of  in  the  subsequent  cases.  Cole- 
ri^e,  J.,  in  Beg.  v.  Hunningtun  (5  Q.  B.  at 

f.  zTS),  says :  "  If  the  matter  were  now  open, 
should  wish  to  hear  it  more  fully  areued." 
j  And  in  Beg,  v.  St.  Martin,  New  Sarum  (9  Q.  K 
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at  p.  245),  Lord  Dcnman,  C.J.,  says :  "  The 
result  of  the  cases  arising  upon  the  division 
of  Hales  Owen  may  perhaps  bo  regretted,  but 
we  had  not  the  power  to  create  a  settlement 
by  relaUon."  The  preamble  of  13  &  14  Car.  2, 
c.  12,  8.  21,  shews  the  object  of  the  section  to 
have  been  to  extend  and  not  to  narrow  the 
operation  of  43  Eliz.  c.  2 ;  and  it  is  hard  to 
see,  upon  the  w^ords  of  that  section,  how  the 
decision  was  arrived  at,  unless  it  was  forced 
upon  the  Court  by  the  want  of  machinery  to 
make  such  a  settlement  available.  In  Jfe^. 
V.  :St,  Martin,  New  Sarum  (9  Q.  B.  241),  which 
is,  by  analogy,  an  authority  in  favour  of  the 
respondents,  the  Court  seems  to  have  ap- 
proved the  argument  used  in  favour  of  the 
settlement  there  set  up :  that  *'  the  whole  new 
parish  properly  assumes  the  burthens  before 
mcumbent  on  either  of  the  constituent  old 
parishes;  that  is  very  different  from  select- 
mg  one  portion  as  liable  to  a  burthen  pre- 
viously incumbent  on  the  whole."  It  was  to 
avoid  this  unfairness  that  Beg,  v.  Titdon 
f  3  Q.  B.  215)  and  Beg.  v.  JJunnington  (5  Q.  B. 
273)  were  decided.  And  though  no  such 
limiting  words  are  used  in  the  judgments, 
the  effect  of  these  two  cases  may  have  been 
only  to  decide  that  the  settlements  were  not, 
at  the  time  of  the  orders  of  removal,  avail- 
able. Now  the  effect  of  the  Union  Charge- 
abiUty  Act  (28  &  29  Vict  c.  79),  foUowing 
upon  21  &  25  Vict.  c.  55,  s.  9,  is  to  prevent 
all  unfairness  to  any  part  of  the  subdivided 
parish,  because  the  burthen  falls  on  the 
whole  union.  If  28  &  29  Vict  c  79,  had  been 
passed  before  Beg.  v.  Tipton  (3Q.  B.  2151 
that  case  could  not  have  been  so  decidea. 
The  reason  for  following  Beg,  v.  Tipton  (3  Q.  B. 
215)  and  Beg.  v.  llunningt^m  (5  Q.  B.  273) 
no  longer  exists.  The  words  "  settled  in  any 
parish ''  in  s.  2  must  have  an  extended  appli- 
cation to  suit  the  spirit  of  the  statute.  As 
to  s.  13,  no  alteration  is  made  by  this  con- 
struction in  the  principle  of  the  law,  but  only 
in  its  machinery. 


Fidd^  Q,C,,  was  not  heard  in  reply. 

CooKBUBK,  C.J.  The  only  satisfiu 
have  in  deciding  this  case  in  favour 
appellants  is,  that,  if  we  are  wrong,  tl 
take  has  originated  with  our  predeces 
never  met  with  a  case  in  which  the  p 
decisions  were  based  on  so  foulty  a  pc 
I  cannot  think  that  when  a  large  parii 
sisting  of  several  townships  is,  undei 
14  Car.  2,  c.  12,  s.  21,  spUt  up  into 
places,  each  support^  its  own  poo 
overseers  appointed,  it  was  ever  in 
to  abridge  the  effect  of  43  Eliz.  c  2 
cases,  however,  which  have  been  cited 
in  point.  The  cases  from  Beg,  v.  ( 
(4  A.  &  E.  167)  downwards  shew  that 
a  large  parish  is  subdivided,  the  effect 
render  the  original  parish  Uie  6am< 
it  was  originally  extraparochial.  Alt 
these  previous  cases  may  have  been  ir 
decidea,  yet  we  must  not  overrule  t 
more  especially  as,  in  the  present  cm 
decision  is  not  productive  of  any  haidf 
regards  the  pauper. 

Blaokbubn,  J.  I  am  of  the  same  o] 
The  case  is  governed  by  a  long  series 
cisions  from  Beg.  y.  Tipton  (3  Q.  R  2 
Beg.  V.  St,  Martin,  New  Sarum  (9  Q.  E 
Looking  at  the  reasons  for  those  deeisi 
think  that  they  are  founded  on  a  mic 
but  we  ought  not  lightly  to  overrule 
Where  it  is  quite  clear  that  there  is  i 
take,  we  are  not  bound  to  follow  a  pn 
case ;  but  we  may  act  here  on  the  m 
"  Communis  error  fadt  jus ;"  and  I  < 
without  much  reluctance  as  no  hardship 
result  to  the  pauper. 

Mellob  and  Lush,  JJ.,  concurred. 

Judgment  for  the  app^ 

Attorneys  for  appellants:   Gregonf, 
diffes,  &  Bawle, 
Attorneys  for  respondents:  Tucker  A 


June  3,  j  BowDiTCH,  Appellant  ;  The  Wakefield  Local  Boabd  op  Hkalib, 
1871.    \  Bebpondents.    [6Q.B.6G7.] 


PubUo  Health  Act,  1848— (11  &  12  Vict.  c.  C3  , 
88.  2,  69—"  Owner  "—Trustee  of  School  not 
receiying  and  unable  to  receive  any  Rent. 

2%e  appellant  ukis  one  of  three  trustees  to 
whom  land  had  been  conveyed  under  4  dfc  6  Vict, 
c,  38,  8,  2,  for  the  purposes  qf  the  Act,  and  to 
permit  the  premises  and  all  buildings  erected 
thereon  to  be  for  ever  used  as  a  school  for  the 
education  of  poor  children,  and  for  the  residence 
of  t/ie  master  and  mistress^  and  for  no  other 


purpose  whatsoever.  The  school,  <fc,  wn 
and  used  according  to  the  trust,  no  rent 
ever  being  received  by  the  trustees. 

The  local  board  gave  the  proper  natio 
jHtving  the  street  along  which  the  sckw 
fronted,  to  the  appellant  and  the  own 
other  premises  frontihg  the  street,  under! 
Vict,  c,  63,  8.  69;  and  thty  charged  the 
lant,  as  "  owner  "  of  the  school,  the  prof 
according  to  the  frontage  of  the  school >• 

Held,  that  the  appellant  was  **  owner  '  i 
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wet*,  that  "  oumer  **  "  ahall  mean 
rr  tlie  time  being  receiving  the  rack 
hwU  or  ftremises,  whether  on  his 
or  OB  agent  or  trustee  for  any  other 

0  would  so  receive  the  same  if  such 
nises  were  ht  at  a  rack  rentf  and 
Uant  was,  there/ore^  liable  to  pay 
%  <jf  the  expenses. 

d  by  Justices  of  Wakefield  under 
.  c.  43. 

was  made  by  the  respondents 
appellant  for  not  paying  the  sum 
e  amount  charged  upon  him  as 
rtain  premises  fronting  a  street 
3een  paved,  &c,,  under  s.  69  of 
.c.  63. 

f  the  Public  Health  Act,  1848 
it.  c  63),  it  is  enacted  that  the 
8,"  and  the  word  "premises," 

1  messuages,  buildings,  lands,  and 
ts  of  any  tenure;  and  the  word 
ill  mean  the  person  for  the  time 
ing  the  rack  rents  of  the  land  or 

connection  with  which  the  said 
I,  whether  on  his  own  account  or 
trustee  for  any  other  person,  or 
receive  the  same  if  sucn  lands  or 
re  let  at  rack  rent. . 
Q  case  any  street  be  not  sewered, 
to  the  satisfaction  of  the  local 
Lth,  such  board  may,  by  notice  in 
le  respective  owners  or  occupiers 
ises  fronting,  adjoining,  or  abut- 
ich  parts  thereof  as  may  require 
ed,  require  them  to  sewer  the 

a  time  to  be  specified  in  such 
if  such  notice  be  not  complied 
ard  may,  if  they  shall  think  fit, 
vorks,  and  the  expenses  incurred 

so  doing  shall  be  paid  by  the 
efault,  according  to  tlie  frontage 
active  premises. 

srty  in  respect  of  which  the  re- 
iim  to  be  paid  the  sums  set  fortli 
aint  consists  of  a  building  erected 
I  as  elementary  scliools  for  the 
'  the  poor,  in  the  district  of  St. 
he  parish  and  borougli  of  Wake- 
f  two  dwellings  erected  for  the 
the  schools,  and  they  front  and 
le  street  in  question, 
lant  admitted  that  aU  the  proper 
>een  served  upon  him,  and  it  was 
the  appellant  and  all  the  owners 
fronting,  adjoining,  or  abutting 
9et,  neglected  to  comply  with  the 

the  respondents  to  execute  the 
that  the  res]X)ndents  in  conse- 
ixecuted  such  works, 
lant  denied  his  liability  to  pay 
krged  upon  him,  on  the  ground 
ttSj  one  of  three  trustees,  deriving 
ywBT  benefit  from  the  property ; 
act  owner  within  the  meaning  of 
ealth  Act,  1848 ;  that  he  was  not 
id  neyer  had  received,  any  rent 


whatever  from  the  property,  either  on  his 
own  account  or  as  agent  or  trustee,  nor  could 
receive  any  rent  in  respect  of  the  same  pro- 
perty, having  no  power  to  let  the  same ;  that 
the  property  could  not,  in  fact,  be  let  at  a 
rent. 

It  was  proved  that  the  appellant  held  the 
premises  subject  to  the  trusts  of  a  deed, 
which  vested  the  property  in  the  bishop  of 
the  diocese  of  Itipon,  the  archdeacon  of 
Graven,  and  the  appellant,  as  incumbent  of 
the  ecclesiastical  district  of  St.  Andrew, 
Wakefield,  and  their  successors,  to  hold  for 
the  purposes  of  4  &  5  Vict.  c.  38,  and  upon 
trust  to  permit  the  premises  and  all  buildings 
to  be  erected  thereon  to  be  for  ever  appro- 
priated and  used  as  a  school  for  the  education 
of  poor  persons  of  and  in  the  district  of  St. 
Anorew,  and  for  the  residence  of  the  school- 
master or  schoolmistress  of  the  said  school^ 
and  for  no  other  purpose  whatsoever;  the 
school  to  be  always  in  union  with  the  National 
Society  for  promoting  the  education  of  the 
poor  in  the  principles  of  the  Established 
Church,  and  furtherance  of  its  ends  and 
designs,  and  to  be  imder  the  direction,  <&c., 
of  a  committee.  The  deed  was  of  the  10th  of 
November,  1845,  and  was  in  pursuance  of 
4  &  5  Vict.  c.  38,  and  was  in  the  form  given 
in  s.  10.  (1) 

The  appellant  contended  that  none  of  the 
trustees  had  any  beneficial  interest  in  or 
could  let  the  property  so  as  to  receive  rent 
from  it. 

The  respondents  contended  that  the  appel- 
lant was  "  owner  "  within  the  definition 
of  s.  2. 

The  justices  ordered  the  appellant  to  pay 
the  sum  claimed. 

The  question  for  the  CJourt  was,  whether 
or  not  the  appellant  is  an  "  owner "  within 
the  meaning  of  the  Public  Health  Act,  and 
so  liable  to  pay  the  sum  ordered  to  be  paid. 


(1)  By  4  &  5  Vict.  c.  38,  "An  Act  to  afford 
further  facilities  for  the  conveyance  and  endow- 
ment of  sites  for  schools,*'  s.  2 :  *'  Any  person, 
being  seised  in  fee  simple,  fee  tail,  or  for  life,  of 
and  in  any  manor  or  lands  of  freehold,  copyhold, 
or  customary  tenure,  and  having  the  beneficial 
interest  therein,  .  .  .  may  grant,  convey,  or  en- 
franchise by  way  of  gift,  shIc,  or  exchange,  in  fie 
simple,  or  for  a  term  of  years,  any  quantity  not 
exceeding  one  acre  of  such  land,  as  a  site  for  a 
school  for  the  educiition  of  poor  persons,  or  for  tiiO 
residenci;  of  the  school  master  or  schoolmistress,  or 
otherwise  for  the  purposes  of  the  education  of  such 
poor  persons  in  religious  and  useful  knowledge ; 
.  .  .  (with  a  proviso  as  to  conveyance  by  tenant 
for  life) :  Providt  d  also,  that  upon  the  said  land  so 
granted  as  aforesaid,  or  any  part  thereof,  ci  asing 
to  be  used  for  the  purposes  in  this  Act  mentioned, 
the  same  shall  thereupon  immediately  revert  to 
and  become  a  portion  of  the  said  estate  ht-ld  in  fee 
simple  or  otherwise,  or  of  any  manor  or  land  as 
aforesaid,  as  fully  to  all  intents  and  purposes  as  if 
this  Act  had  not  been  passed,  an)  thing  herein 
oontaiued  to  the  contrary  notwitbbtanding." 


368 


THE  LAW  REPOBTS.— SESSIONS  CASES,  1871.       [D 


BowDiTCH  V.  Wakxtikld  Looal  Boabb. 


Hannay,  for  the  appellant  The  appellant 
is  not  owner  of  these  premises  witlun  the 
definition  in  s.  2  of  11  &  12  Vict  c.  63.  He 
is  a  bare  trustee  under  4  <&  5  Yiot.  c.  88,  s.  2, 
holding  the  land  for  the  exclusive  purpose  of 
the  school,  and  he  neither  receives  the  rent 
nor  could  he  let  the  premises ;  for,  if  used  for 
any  other  purpose  than  a  school,  the  land 
would  reveii;  to  the  estate  of  the  grantor. 

[Lush,  J.  By  the  subsequent  Act,  21  &  22 
Vict.  c.  98,  8.  38,  churches  and  chapels  are 
expressly  exempt  from  all  these  charges. 
This  is  strong  to  shew  that  schools,  not  being 
mentioned,  are  not  intended  to  be  exempt] 

Li  Eddleston  v.  Francis  (7  C.  B.  (N.S.)  568, 
581,  587),  both  Erie,  C.J.,  and  Keating,  J., 
express  doubts  as  to  whether  a  receiver  ap- 
pomted  by  the  Court  of  Chancery  could  be 
"  an  owner  "  within  the  definition ;  and  Black- 
bum,  J.,  in  AngeU  v.  Paddington  (Law  Bep. 
8  Q.  B.  at  p.  718),  thought  the  conmiissioners 
for  building  additional  churches  would  not 
be  "owners"  within  s.  250  of  18  &  19  Vict 
c.  120,  which  defines  "  owner  "  in  the  same 
terms  as  s.  2  of  the  present  Act. 

Miltuard,  Q.C.  ( Wills  with  him),  for  the 
respondent  A  trustee  must  be  the  owner 
for  whatever  purpose  he  holds  the  land,  un- 
less the  purpose  makes  the  premises  exempt 
from  rates,  &c.  There  is  no  exemption  of 
schools  in  these  Acts. 

Hannay,  in  reply. 

Blaoebubn,  J.  I  am  of  opinion  that  our 
judgment  must  be  for  the  respondents.  These 
expenses,  under  s.  69,  are  to  be  paid  by  the 
"  owners,"  according  to  the  frontage  of  their 
premises.  These  premises  are  fronting  this 
street ;  and  no  doubt  a  trustee  is  an  "  owner  " 
in  the  ordinary  acceptation  of  the  term. 
The  definition  of  "  owner,"  however,  in  s.  2 
[the  learned  judge  read  the  section],  does  not 
say  "  owner "  shall  include,  but  shall  mean. 
Now,  though  these  premises  are  and  must  be 
held  as  schools,  and  cannot  be  let  for  any 


purpose,  yet,  if  they  were  kt  the  re 
come  to  the  appellant  I  think,  the 
is  "  owner  "  within  the  meaning  oft! 
tion.  There  is  no  apparent  retsoi 
trustee  of  these  schools  should  not  1 
the  Act ;  and  as  to  the  difficulty  oft 
lant  getting  recouped,  those  who  v 
trusts  do  often  incur  liability,  and  n 
recourse  to  such  measures  as  are 
them.  The  decision  in  the  case  of 
Paddington  (Law  Bep.  3  Q.  B.  7 
ceeded  on  the  peculiar  language  o^ 
tutes  there  in  question;  here,  "la; 
"  premises  "  include  every  descripti^ 
perty,  and  there  is  np  exemption  in 
any  class. 

Mellob,  J.    I  am  of  the  same 
The  owners  of  premises  fronting 
are  to  pay  the  expenses,  and  premise 
every  description  of  property,  wi' 
exception  in  s.  69 ;  ana  the  on^  ex 
as  to  rates,  in  s.  88,  by  which  local  < 
of  any  kind  of  property  are  to  be 
Then,  in  the  second  Act  (s.  38), 
special  exemption  from  all  liability  t 
under  s.  69  in  respect  of  churches  ai 
Therefore  it  is  clear  that  the  1 
having  this  question  before  then 
think  fit  to  exempt  schools ;  and 
that  is,  the  trustee,  is  liable  in  the 
as  any  other  trustee  to  these  expen 

Lush,  J.  I  am  of  the  same  opii 
case  of  AngeU  v.  Paddington  (Law  I 
714)  proceeded  on  statutes  whicl 
diflforently  worded — "  owners  of  I 
the  first  statute,  and  "  owners  of  la 
second ;  and  we  came  to  the  concl 
a  church  did  not  come  within  dtlu 

Judgment  for  the  res^ 

Attorneys  for  appellant :  H.A.. 
Attorneys  for  respondents:  Cla 
for  Barrttt,  Wakefield, 


June  3,  j  GoBB  and  Othebs,  Apprllants  ;  The  Special  Commissiokebs  foi 


1871. 


t 


FiBHEBixs,  Besfondents.    [6  Q.  B.  561.] 


8ahnon  Fishery  Acts,  1861  &  1865 ;  24  &  25  Vict 
0. 109,  ss.  4,  n  ;  28  &  29  Vict  c.  121,  s.  39— 
«  Fixed  Engine  "— "  Stop  Nets." 

By  8,  11  ^  24  <fc  26  Vict.  c.  109,  no  fixed 
engine  shall  he  placed  or  used  for  catching 
salmon  in  any  inland  or  tidal  vxUer  (except 
under  certain  circumstances),  and  a  net  that  is 
secured  by  anchors,  or  otherwise  temporarily 
fixed  to  the  soil,  shaU  he  deemed  a  **  fixed 
engine ;"  and  by  $.  89  of  28  <fc  29  Vict.  c.  121, 


ti 


fixed  engine^*  shall  include  any  i 
the    soil    or   made  stationary    in 
manner. 

A  "  stop  net^  is  used  as  follows: 
man  fixes  his  hoot  athwart  the  cu 
river  by  lashing  it  at  each  end  to  a 
in  the  oed  of  the  river.  The  net,  whi 
feet  wide  at  the  mouth  and  tapers 
is  stretched  by  two  pcHes  tufeni, 
long,  which  are  tied  together  at  the 
and  kept  extended  (to  the  wid^  ($ 
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I  pde  J<i8hed  oertM  at  about  seven 
upper  end.  The  net  ia  lowered 
I  the  two  poles  rest  at  about  eight 
upper  end  on  the  side  of  the  boat, 
poles  are  thus  nearly  on  the 
he  fisherman  presses  slightly  on 
,  and  §0  keeps  the  net  steady  at 

0  of  twelve  degrees ;  he  also  holds 
ied  to  the  bottom  of  the  net,  and 
fish,  he  presses  down  the  upper 
les,  with  both  hands,  using  the 
wi  as  a  fulcrum,  and  so  raises 
the  water,  and  catches  the  fish : — 

the  '*stop  net^  was  a  "fixed 
9  the  definitions, 

1  by  the  Special  Commifisioiiers 
[sheries  pursnant  to  the  Sahnon 
idment  Act,  1865, 28  &  29  Vict 
which  by  sub-s.  9  incorporates 
0.43. 

uits  made  claim  to  use  a  stop 
tain  fishery  called  the  Lower 
ry,  in  the  river  Usk,  and  also  a 

certain  other  fishery  adjacent, 
imnber  of  tides  (of  which  stop 
Hants  were  the  owners)  as  being 
(.and  not  merely  privileged  fixed 
n  the  meaning  of  the  Salmon 
and  the  commissioners  having 
was  alleged  and  proved,  gave 
I  that  the  stop  nets  were  fixed 
^ere  privileged  within  the  mean- 
mon  Fishery  Act,  1865  (28  &  29 
.  39),  and  tiiey  certified,  nnder 
)  use  of  the  stop  nets  in  the 
fchey  had  been  used, 
non  Fishery  Act,  1861  (24  &  25 

8.  11,  no  fixed  engine  of  any 
lall  be  placed  or  nsed  for  catch- 
n  any  inland  or  tidal  water; 
tion  shall  not  affect  any  ancient 

of  fishing  as  lawfully  exercised 

the  passmg  of  this  Act  by  any 
tne  of  any  grant  or  charter,  or 
isage;"  and  "for  the  purposes 
>n  a  net,  that  is  secured  by 

otherwise  temporarily  fixed 
lall  be  deemed  a  fixed  engine." 
be  same  Act  "  fixed  engine  " 
I  stake  nets,  bag  nets,  putts, 
all  fixed  implements  or  engines 

or  &cilitating  the  catching 
d  by  28  &  29  Vict.  c.  121, 
engine  '*  shall  inclnde  any  net 
•lement  for  taking  fish  fixed  to 
made  stationary  in  any  other 
g  a  fishing  weir  or  fishing  mill- 

Qon  Fishery  Act,  1865  (28  &  29 
a.  40,  the  special  commissioners 
sheries  are  authorized  to  inquire 
lity  of  all  fixed  engines  erected 
eatching  salmon  within  the 
Salmon  Fushery  Acts,  1861  and 
»  lemove  aU  such  as  are  not 
I  privileged.    And  by  &  41  the 


commissioners  shall,  on  proof  being  given 
that  a  fixed  engine  is  privileged,  certify  to 
that  effect,  stating  in  the  certificate  the 
situation,  size,  and  description  of  the  engine. 

The  stop  nets  were  used  in  the  river  Usk 
between  dnerleon  and  the  town  of  Usk,  and 
the  river  at  those  places  where  the  nets  in 
question  are  is  a  tidal  river  and  navigable, 
but  not  at  the  state  of  tide  when  the  nets  are 
in  use. 

It  was  proved  that  the  mode  in  which 
these  stop  nets  were  used  was  as  follows : — 
The  fisherman  on  going  out  to  fish  with  a 
stop  net  first  steadies  his  boat  athwart  the 
current.  This  he  does  first  by  his  anchor 
until  he  can  set  in  position  three  long  stakes 
or  poles  tipped  with  iron.  One  of  these 
poles  he  pushes  or  works  into  the  bed  of  the 
river  from  one  end  of  the  boat  in  a  slanting 
direction,  the  second  he  works  in  like 
manner  into  the  bed  of  the  river  from  the 
other  end  of  the  boat,  and  a  third  pole  is 
generally  slanted  in  a  direction  transverse  to 
the  other  two,  from  one  end  of  the  boat. 
These  poles  are  lashed  to  the  boat  with  ropes, 
and  the  combined  effect  of  the  poles,  when 
set  and  penetrating  the  bed  of  the  river,  is 
to  keep  the  boat  still  in  one  place  and  to 
prevent  the  current  carrying  it  away,  or  to 
either  side. 

When  the  boat  is  thus  steadied  the  fisher- 
man puts  his  net  overboard,  which  is  about 
thirty  feet  wide  at  the  mouth,  and  tapers  to 
a'point.  The  mouth,  which  faces  the  current, 
is  distend^  by  two  light  i)oles,  called  rames, 
which  are  tied  together  at  one  end  with  a 
rope,  and  which  end  the  fisherman  keeps  his 
hand  upon  when  fishing.  The  rames  diverge 
from  this  upper  end  gradually  until  at  their 
farthest  ena  they  stretch  out  the  mouth  of 
the  net  to  its  full  width  of  about  thirty  feet 
This  stretching  is  facilitated  by  a  cross  stick 
or  stretcher  inserted  between  and  fastened  to 
the  rames  at  about  seven  feet  from  the  upper 
end,  and  this  prevents  the  rames  closing  to- 
gether. 

The  rames  are  about  twenty-two  feet  long, 
and  each  lies  over  the  edge  of  the  boat, 
touching  the  edge  at  a  distance  of  about 
eight  feet  from  the  upper  end,  where  the 
poles  converge.  When  the  net  is  working, 
the  rames  point  against  the  current  in  a 
slanting  direction,  and  form  an  acute  angle  of 
about  twelve  degrees  with  the  surface  of  the 
water,  the  lower  ends  being  under  water,  so 
as  to  keep  the  bottom  rope  of  the  net  about 
three  or  four  feet  below  the  surface.  The 
upper  ends  of  the  rames  meet,  and  are  tied 
together,  being  pressed  upon  by  the  fisher- 
man's hand,  as  the  net  and  i)ol6s  are  almost 
self-balanced. 

The  weight  of  the  net  and  rames  rests  on 
the  edge  of  the  boat,  the  fisherman's  hand 
being  on  the  upper  end,  not  to  support  or 
work  the  net,  but  merely  so  that  he  may  be 
quite  ready  to  jerk  up  the  rames  at  a 
moment's  notice  into  a  norizontal  position. 
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A  string  is  attached  to  the  bottom  of  the  net, 
and  the  fisherman,  holding  this  string  in  his 
hand,  feels  when  a  fish  enters  or  strikes  the 
net,  and  immediately  jerks  the  mouth  of  the 
net  np  out  of  the  water  so  as  to  prevent  the 
fish  from  escaping.  The  upper  end  of  the 
rames  could  be  equally  well  kept  steady  by 
tying  it  with  a  string  to  a  part  of  the  boat ; 
but  inasmuch  as  the  fisherman  must  in  any 
event  be  in  a  standing  position  to  jerk  up 
the  rames  on  the  instant,  while  he  is  so 
standing  his  hands  or  arms  generally  lean  on 
that  end  of  the  rames,  and  thereby  help  at 
the  same  time  to  keep  the  rames  steady.  In 
jerldng  up  the  rames  he  uses  the  edge  of  the 
boat  on  which  each  rame  rests  as  a  fulcrum, 
but  the  rames  are  not  tied  to  the  boat.  When 
the  rames  are  raised  to  a  horizontal  posi- 
tion they  raise  with  them  the  mouth  oi  the 
net  out  of  the  water,  and  so  prevent  the  fish 
escaping.  The  net  need  not  and  seldom  does 
toucn  the  bed  of  the  river,  but  it  is  essential 
that  its  weight  should  rest  on  the  boat,  and 
this  is  efifected  by  suspending  the  not  to  the 
poles  or  rames  which  lie  over  the  edge  of  the 
boat.  These  rames  are  necessary,  first,  to 
distend  the  net  and  keep  it  open,  and  secondly, 
to  jerk  up  the  mouth  of  the  net  instantly 
when  necessary. 

This  mode  of  fishing  can  only  be  used  or 
adopted  when  the  fisherman  is  present,  and 
in  the  manner  described. 

The  fisherman  began  to  fish,  as  before 
described,  generally  from  two  hours  before 
the  ebb,  to  the  flood  tide,  and  remained  fish- 
ing with  his  boat  in  position,  as  above  men- 
tioned, from  two  to  three  hours  at  a  time. 
During  that  period  the  water  was  generally 
at  its  lowest,  and  was  not,  in  point  of 
fact,  used  for  the  purpose  of  navigation, 
and  no  evidence  was  given  that  any  actual 
obstruction  to  the  navigation  was  caused 
by  the  said  stop  nets  and  boats  during 
the  time  these  were  used  for  fishing  pur- 
poses. The  stop  nets  were  set  and  used 
m  the  same  spot,  such  spot  being  selected 
from  some  favourable  peculiarity  in  the 
current  at  that  place ;  and  the  reason  given 
for  their  being  used  only  immediately  before 
low  water  was,  that  the  current  or  tide  would 
at  other  times  be  so  strong  as  to  sweep  away 
the  boat  and  cross-jwles,  or  render  it  more 
difficult  to  steady  and  fix  the  boat  It  was 
essential  for  the  working  of  the  net  used  in 
the  above  manner  that  the  boat  in  which  it 
is  used  should  bo  fixed  or  steadied  in  some 
way. 

It  was  admitted  by  the  opponents  of  the 
claim  that  the  place  where  the  stop  nets  in 
question  were  used  was  part  of  a  legally 
created  and  existing  several  fishery  known 
as  **the  Crown  Fishery"  in  the  river  Usk, 
which  now  belongs  to  the  appellants 

It  was  contended  on  the  part  of  the  oppo- 
nents of  the  appellants  that  the  stop  nets 
were  fixed  engmes,  and  that  the  Oourt  of 
Queen's  Bench  had  so  decided  in  Ilofford  v. 


George  (Law  Rep.  3  Q.  B.  639), 
such  fixed  engines  would  be  ille 
prohibited  by  the  statute,  2  Hen 
unless  they  had  existed  before  that 

It  was  contended  by  the  appel 
the  stop  nets  were  not  fixed  engi; 
the  circumstances  applicable  to 
where  they  were  used  in  this  & 
were  not  prohibited  by  the  statute 
c.  15,  or  any  other  statute,  and 
within  the  prohibition  of  the  Sahn* 
Acts ;  and  that  the  owner  could  m 
of  such  engines  as  he  pleased  ^ 
and  all  parts  of  his  several  fisb 
no  obstruction  to  navigation  ^ 
thereby. 

The  commissioners  were  of  o] 
the  stop  nets  were  fixed  engines 
meaning  of  the  Salmon  Fishery 
as  the  evidence  satisfied  them  Ht 
nets  had  been  lawfully  used  befon 
any  other  statutes  which  prohil 
they  decided  that  they  were  privi 
engines,  and  that  the  appellants  ^ 
to  their  certificate  to  that  effect 

The  question  for  the  Court  w 
the  stop  nets  were  *'  fixed  engines. 

//.  Matthews,  Q.C,  (J.  0,  GriffiU 
for  the  appellants,  contended  the 
net  was  not  a  fixed  engine,  as  it  r 
constant  presence  of  human  age 
it  in  its  place;  and  even  if  it  wei 
tionary  by  mechanical  means,  it 
for  the  purpose  of  catching  fish 
presence  of  the  fisherman. 

Archibald,  for  the  respondent 
called  upon. 

Blagsbttrn,  J.  I  do  not  thn 
trouble  counsel  for  the  respond 
question  is  simply  whether  or  i 
is  a  fixed  engine.  The  28  &  29  ' 
s.  39,  makes  "fixed  engine"  m 
net  or  other  implement  for  takin 
to  the  soil  or  made  stationary  ij 
way,  not  being  a  fishing  weir  or  i 
dam." 

That  this  was  a  net  is  beyonc 
and  the  question  therefore  is,  w 
net  was  made  stationary.  It  i 
that  the  rames,  the  poles  I  would 
on  which  the  net  works,  are  made 
and  it  is  very  much,  as  Mr.  MatU 
as  if  there  were  a  bridge  acroa 
and  this  net  had  rested  on  the  1 
looking  at  the  description  of  t 
find  that  it  is  of  a  very  large  s 
human  being  would  have  powei 
up  against  the  tide,^-a  net  thirt; 
and  going  a  considerable  distan 
water.  It  is  rested,  therefore,  on 
the  boat  by  its  own  weight,  and 
stationary,  for  as  long  as  the  boat 
ary,  it  remains  fixed  and  stands  tl 
admitted  if  there  was  not  anythiuj 
it,  the  net  would,  from  the  prees 
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pass  under  the  boat.  Some- 
list  be  to  keep  it  there.  If 
ith  a  piece  of  rope,  it  would 
ie  stationary;  instead  of  this 
stands  there  resting  one  hand 
iy,  and  it  is  in  consequence  of 
of  the  hand  upon  it  that  it  is 
>twithstanding  that  it  is  a 
prhich  does  that,  the  net  is 
7,  and  consequently  is  brought 
it  It  seems  to  me  as  much 
n  the  man  is  there  as  though 
."ft;  fixed.  I  do  not  think  that 
mention  of  the  hand  in  all  cases 
he  thing  '*  stationary  ;**  but  I 
'hen   you   come   to   consider 

made  stationary  or  not,  the 
legree  is  very  material.  I  do 
t  a  mere  casting  net,  which  a 
to  the  water  for  a  short  time, 
stationary.  But  here  the  net  is 
y  and  fixed  by  the  man  stand- 
og  his  hand  upon  it.    If  the 

stationary,  and  caught  a  fish 
kept  stationary  by  mechanical 
le  would  be  free  from  doubt 
ase,  I  think,  is  very  near  it 
t  there,  and  it  is  because  of  its 


being  kept  stationary  that  the  fish  go  into  it, 
and  wlicn  the  fish  have  gone  into  it,  the 
fisherman  jerks  it  up.  But  it  is  by  means 
of  its  being  stationary  that  the  fish  are 
caught  I  think  the  commissioners  were 
right,  and  that  judgment  should  be  for  the 
respondents. 

Lush,  J.  I  am  of  the  same  opinion.  I  think 
it  is  impossible  to  Ray  that  this  net  was  not 
made  stationary.  It  was  not  fixed  to  the 
side  of  the  boat  it  is  true,  but  if  it  is  made 
stationary  in  any  other  way  it  comes  within 
the  Act.  If  these  poles  or  rames  had  been 
tied  to  the  boat,  there  cannot  be  a  doubt 
that  the  net  would  have  been  made  sta- 
tionary by  such  mere  mechanical  means. 
But  if  instead  of  that  the  tops  of  the  })ole8 
are  steadied  by  human  agency,  that  is  not 
excluded  at  all  by  the  definition,  and  the 
case  is  equally  brought  within  the  terms 
of  the  statute. 

Judgment /or  the  respondents. 

Attorney  for  appellants :  B.  Hunt. 
Attorney   for   respondents:    Solicitors  to 
Treasury, 


,  1871.    Beadon,  Appellant  ;  Pabrott,  Eespondent.    [6  Q.  B.  718.] 


laUon  Act  (30  &  31  Viot  o.  146), 
-  •*  Handicraft,"  •*  Workshop  "  — 
at  of  Child  under  Eight  Years. 

er  eight  years  of  age  was  sent  to 
to  be  Piught  to  make  straw  plait 
the  child  was  kept  in  a  room 
plait  under  the  respondent's 
J.  The  straw  was  provided  by 
ther,  and  the  plait  was  taken 
ind  she  sold  it.  She  paid  the 
a  week,  but  he  had  no  interest  in 
the  sale  qf  the  work ; — 
he  respondent  had  committed  the 
employing  a  child  under  eight 
ilhin  the  meaning  of  bs,(S&1  of 
c  146,  as  read  by  the  aid  of  the 
clause,  8,  4. 

I  by  Justices  of  Bedfordshire 
Vict  c.  43. 

lent  was  charged  by  the  appel- 
the  sub-inspector  of  factories, 
>rk8hop  Regulation  Act,  1867 
^  c.  14d  (1),  for  that  he,  being 


Vict  c.  146.  a  4 :  •*  The  following 
etdoDS  shall,  in  this  Act,  have  the 
f  mtigaed  to  tbem,  unleBS  there  is 
16  eoDteoct  inooDsistent  with  Bocb 


the  occupier  of  a  certain  workshop  did 
employ  in  the  workshop  a  child  under  the 
age  of  eight  years. 

It  was  proved  that  the  respondent  was  a 
straw-plaiter,  and  that  the  appellant  found 


meanings ;  that  is  to  say  . . . '  parent '  shall  mean 
parent,  guardian,  or  person  having  the  costody  of 
or  control  over  any  such  child  or  yonng  person ; 
'  employed '  shall  mean  occnpied  in  any  handicraft, 
whether  for  wages  or  not,  under  a  master  or  under 
a  parent,  as  herein  defined;  *  handicraft'  shall 
mean  any  manual  labour  exercised  by  way  of  trade 
or  for  purposes  of  gain  in  or  incidental  to  the  mak- 
ing any  article  or  part  of  an  article,  or  in  or  inci- 
dental to  the  altering,  repairing,  ornamenting, 
finishing,  or  otherwise  adapting  for  sale  any 
article;  'workshop,'  shall  mean  any  room  or 
place  whatever,  whether  in  the  open  air  or  under 
cover,  in  which  any  handicraft  is  curried  on  by 
any  child,  young  person,  or  woman,  and  to  which 
and  over  which  the  person  by  whom  such  child, 
young  person,  or  woman  is  employed  has  the  right 
of  access  and  controL*' 

Sect  6,  sub.  8. 1 :  *<  No  child  under  the  age  oi 
eight  years  shall  be  employed  in  any  handi- 
craft." 

Sect.  7 :  **  If  any  child  is  employed  in  contra- 
vention of  this  Act,  ...  the  ocoopier  of  the 
workshop  in  which  soch  child  ....  is  employed 
shall  be  liable  to  a  penalty." 
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the  child,  with  several  others,  in  the  respon- 
dent's house,  making  straw  plait  nnder  his 
superintendence.  The  straw  was  provided 
l^  the  child's  mother,  and  the  plait  was 
taken  home  to  her,  and  she  sold  it.  She 
paid  the  respondent  *6(L  a  week  for  teaching 
the  child  to  make  straw  plait  and  to  read, 
and  for  houf5e-room.  The  respondent  had 
no  interest  in  the  proceeds  of  the  work. 

The  justices  wore  of  opinion  that  the 
making  of  straw  plait  was  a  handicraft 
within  the  meaning  of  the  Workshop  Regu- 
lation Act,  18G7,  and  that  the  readmg  was 
taught  to  a  very  limited  amount ;  but  they 
were  divided  in  opinion  as  to  the  respon- 
dent's room  being  a  workshop  within  s.  4, 
inasmuch  as  the  work  done  therein  was  for 
the  sole  benefit  of  the  x)arent,  who  was, 
therefore,  the  employer  of  the  child,  but  had 
not  the  right  of  access  and  control  over  the 
premises ;  and  on  this  ground  they  dismissed 
the  charge. 

Archibald,  for  the  appellant.  The  summons 
ought  not  to  have  been  dismissed.  The  re- 
spondent's room  was  a  workshop  within  s.  4. 
It  is  found  as  a  fact  that  straw  plaiting  is  a 
handicraft,  and  was  carried  on  tiiere,  and 
the  respondent,  by  whom  the  child  was 
employed,  had  the  control  over  the  room. 
By  the  same  section  "employed"  is  inter- 
preted to  mean  occupied  m  any  handicraft, 
whether  for  wages  or  not,  imder  a  master  or 


under  a  parent,  as  thecein  defined;  mi 
"  parent "  is  defined  to  be  the  person  baviM 
the  custody  of  or  control  over  the  child.  M 
the  circumstances  exist  neoessary  to  oonli- 
tute  an  offence  against  s.  6,  sabs.  1,  widck 
provides  that  no  child  nnder  the  age  of  ta^ 
years  shall  be  employed  in  any  handiaafl; 
and  the  respondent  is  liable  as  the  oocapMr 
of  the  workship  in  which  the  child  is  ttt 
ployed.  The  child  was  employed— that  li, 
occupied— in  a  handicraft,  imder  a  mMto, 
or  at  all  events  under  a  jMurent — that  ii^a 
person  having  the  custody  of  and  caObnl 
over  her;  and  the  child  is  em^^oyed  ini 
workshop,  that  is,  in  a  room  in  which  a  handi- 
craft is  carried  on  by  her,  and  to  which  tta 
X)erson  by  whom  she  is  employed,  that  ii^tti 
respondent,  has  the  right  of  access;  andthi 
respondent  is  the  occupier  of  the  work^ 
The  case  is  clearly  within  the  definitwi  j 
given  by  the  Act 
The  respondent  did  not  appear. 

Peb  Cubiam  (Cockbum,  C. J.,  Mellor  of 
Lush,  JJ).  The  case  comes  withm  ss.  4and4 
The  object  of  the  Act  was  to  prevent  chilta 
under  the  age  of  eight  years  workmg  mukt 
aoy  pretence.  The  case  will  be  remitted  totti 
justices  with  this  intimation  of  our  oprnko. 

Case  remitted  according 

Attorneys  for  appellant:  Soiieitmtoh 
Treasury. 


June  10, 1871.    The  Qusbm  v.  Thb  Justioes  of  Middlesex.    [6  Q.  B.  78L] 


Beerhouse  —  Licenoo  —  Certificate  —  Special  Ses- 
sions—a Geo.  4,  c.  61,  B.  14—32  &  33  Vict. 
0.27. 

The  tenant  of  a  beerhouse,  holding  a  beerhouse 
licence  under  32  <fc  33  Vict,  c.  27,  assigned  his 
interest  in  the  pi'emises  to  another,  and  gave  up 
possession  to  him  on  the  14dh  of  February,  At 
the  general  licensing  sessions,  on  the  6th  of  March, 
the  old  tenant  applied  for  a  certificate  for  a  re- 
nerval  of  the  licence,  and  vxis  refused  on  the 
ground  that  he  had  been  convicted  of  an  offence 
under  32  <fc  33  Vict,  c,  27, «.  8.  The  new  tenant 
had  not  time  after  the  transfer  to  him  to  give 
the  requisite  notices  to  enahle  him  to  apply  at 
the  general  licensing  sessions : — 

Held,  that  he  was  entitled  to  apply  at  a  special 
sessions,  under  9  Geo.  4,  c.  61,  s,  14. 

Bulb  to  shew  cause  why  a  writ  of  man- 
damus should  not  issue  to  the  Justices  of 
Middlesex,  commanding  them  to  enter  con- 
tinuances from  session  to  session  to  the  next 
general  quarter  sessions  for  the  county,  upon 
&ie  appeal  of  Joseph  Parsons,  against  the  re- 
fusal of  two  justices  to  grant  him  a  certificate 


for  a  beerhouse  licence,  and  to  hear  aodd** 
termine  the  appeal  or  grant  ^e  ootificata. 

James  Bose  was  tenant  of  tlw  Boee  ail 
Grown,  No.  114,  Drummond  Street,  Middir 
sex,  and  on  the  Ist  of  Sfoy,  1869,  he  bddft 
beerhouse  licence  in  respect  of  it  At  thi 
annual  general  licensing  sessions  in  Mai«k« 
1870,  he  obtained  a  certificate  of  jiutioi^ 
under  32  <&  83  Vict  c.  27,  and  in  pursmnflii 
of  it  procured  an  excise  licence,  to  take  eSaJ 
from  the  11th  of  October,  1870,  to  the  lOOf 
of  October,  1871.  On  the  14th  of  Fehraur 
Bose,  having  transferred  his  interest  Iv 
Joseph  Parsons,  gave  up  possession  of  te 
house  to  him,  Bose  agreeing  to  do  whatevtf 
he  could  to  have  his  licence  transteed  l# 
him.  At  the  annual  genend  licenmiig  mbb 
sions,  held  on  the  6th  of  March,  1871,  BoiC 
applied  for  a  renewal  of  his  certificate;  li«^ 
was  refused,  on  the  ground  that  be  hid,^ 
October,  1870,  been  convicted  of  an  oioBa 
under  32  &  33  Vict.  c. 27,  s.  a  Boee  did' -£ 
appeal  against  this  refusal.  Parsons, 
previously  given  the  requisite  notusei^ 
plied  for  a  certificate  at  the  special 
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9  Geo.  4,  c.  61,  8.  4,  ou  tho  12th 
ill.  The  certificate  wus  refused 
nd  that  the  case  of  the  Rose  and 
been  already  decided  on  Kosc's 
Parsons  appealed  to  the  Middle- 
'  sessions ;  but  the  quarter  sos- 
3d  to  hear  the  appeal  upon  the 
ds. 

lewed  cause.  (1)  By  s.  8  of  32  & 
27,  the  provifdonH  of  U  Geo.  4., 
lespect  to  the  granting  of  licences, 
to  the  granting  of  certificates  for 
iconces.  Under  9  Geo.  4,  c.  61,  a 
only  be  granted  at  the  annual 
Qsing  sessions,  except  in  the  cases 
ovided  for  by  s.  14.  (2)    But  tliat 


e   Bail    Court,    before    Mcllor   and 

.  4,  c  61,  B.  14,  enflcts  that :  **  If  any 
ioenaed  under  Uub  Act  shall  (before 
D  of  feuch  lioenoe)  die,  or  'shall  be  by 
»ther  infinuity  reudered  incapuble  of 
an,  or  shall  b^me  bauknipt,  or  shall 
efit  of  any  Act  for  the  relief  of  insr>l- 
;  or  if  any  perton  §o  liecmcd^  or  the 
r$f  adminikraUjn  or  attignt  of  any 
nied.  thall  remove  from  or  yield  up  the 
the  houte  specified  in  siuih  licence ;  or 
&r  of  any  such  house,  being  about  to 
u,  shall  have  wilfully  omit^  or  shall 
ed  to  apply  at  the  general  annual 
£;tiDg,  or  ht  any  adjournment  thereof, 
.  .  .  . ;  or  if  any  homie  being  kept  as 
y  person  duly  licensed  shall  be,  or  be 
pulled  down  or  occupied  under  the 
any  Act  for  the  impruyement  of  the 

fur  any  other  public  purpose ;  or 
re,  tempest,  or  other  unforeseen  and 
AliBLmity,  rendered  unfit  for  the  rccep- 
lers,  and  for  the  other  legal  purposes 
it  shall  be  lawful  for  the  justices 

a  special  sesbioo,  holden  under  the 
the  Act  for  tlie  difi&ion  or  place  in 
ame  so  kept,  or  havuig  been  kept, 
ate,  in  any  one  of  tlie  above-men - 
and  in  such  cases  only,  to  grant  to 
icntors,  or  administrators  of  the  per- 
,  or  to  the  assigns  of  such  person 
Apable  of  keeping  an  inn,  or  to  tho 
issignees  of  such  bankrupt  or  insol- 
y  new  tenant,  or  occupier  of  any  house 
oeeupiedj  or  io  any  person  to  whom 
■zecntors,  adminl^strators,  or  assigns 
»  or  otherwi^,  have  bonA  fide  con- 
rwise  made  over  his  or  their  interest 
fttion  and  keeping  of  such  house,  a 
. ;  or  to  grant  to  the  person  whose 
If  aforesaid  have  been  or  shall  be 
lolled  down  or  occupied  for  the  im- 

the  higways,  or  for  any  other  public 
ive  become  unfit  for  the  reception  of 

for  the  other  lesal  purposes  of  an 

shall  open  and  ketp  some  other  fit 
at  house,  a  licence  .  .  .  . ;  Provided 
erery  such  licence  shall  continue  in 
ram  the  day  on  which  it  shall  be 
I  the  5th  day  of  April  or  the  10th 
Mr  than  next  ensuing,  as  the  case 


I 


section  applies  only  to  cases  arising  after  the 
general  licensing  sessions  in  any  year.  It 
does  not  apply  where,  as  here,  an  api^lication 
for  a  certificate  has  been  made,  and  refused 
on  the  merits  at  the  general  sessions,  so  as  to 
enable  a  second  ai)plication  to  be  made  later 
in  the  year.  The  j)roviso  shews  that  such  is 
the  intention  of  the  section.  The  only  words 
in  the  section  which  could  apply  are,  *'  if  any 
person  so  licensed  shall  remove  from  or  yield 
up  possession  of  the  house,  &c.,  it  shall  be 
lawful  to  grant  a  licence  **  to  any  new  tenant, 
or  occu])ier  of  any  houso  so  become  unoccu- 
pied." But  these  words  ap])ly  only  where  the 
tenant  leaves  tho  premises  vacant,  or  yields 
them  up  to  his  landlord.  They  do  not  apply 
to  a  mere  transfer  by  one  tenant  to  another. 
In  the  latter  case,  if  the  house  is  duly  licensed, 
a  transfer  of  the  licence  under  s.  4,  of  9  Geo.  4, 
c.  61,  is  the  proi)er  course.  Sect  19  of  32  & 
33  Vict.  c.  2y  (1)  does  not  apply.  It  limits 
the  grounds  ou  which  a  certificate  may  be 
refused  in  tho  case  of  a  house  licensed  before 
the  Ist  of  May,  1869.  But  if  the  certificate 
has  once  been  withheld  on  any  of  the  speci- 
fied grounds,  the  application  for  a  fresh 
licence  must  be  to  tlio  general  sessions,  ex- 
ce])t  in  the  cases  governed  by  9  Gto.  4,  c.  61, 
s.  14.  Parsons,  if  he  could  not  apply  to  the 
general  scsKions,  ought  to  have  applied  at  an 
ailjounmient  of  those  sessions. 

Macmahon,  in  support  of  the  rule.  Sect. 
19  of  32  &  33  Vict.  c.  27  applies  to  this  case ; 
and  under  it  the  justices  were  bound  to  grant 
a  certificate.  Before  that  Act  there  was  no 
restriction  upon  obtaining  a  beerhouse  licence 
on  a  mere  certificate  of  fitness.  And  houses 
already  open  under  the  old  law  were  by  this 
section  intended  to  be  exempted  from  the 
Act,  exce])t  so  far  as  the  contrary  is  ex- 
pressed. Tho  section  does  not  merely  apply 
to  the  first  application  for  a  certificate;  it 
applies  to  old  houses  licensed  before  the  1st 
of  May,  1869,  in  ixjrpetuity.  Secondly,  this 
case  is  within  s.  14  of  9  Geo.  4,  c.  61.  In 
February,  1870,  Rose  was  duly  licensed. 
While  so  licensed  ho  yielded  up  possession  of 
the  house  to  Parsons,  who  is  a  now  tenant 
within  the  meaning  of  the  section.  Parsons 
could  not  have  applied  at  the  general  licens- 
ing sessions,  for  there  was  not  time  to  give 
the  twenty-one  days'  notice  required  by  32  & 


(n  32  &  33  Vict.  27, s.  19,  enacte  that:  "Where 
on  the  let  day  of  May,  1869,  a  licence  under  any 
of  the  said  recited  Acts  is  in  force  with  respect  to 
any  house  or  shop,  for  the  sale  by  retail  therein 
of  beer,  cider,  or  wine,  to  be  consumed  on  the  pre- 
mises, it  bhall  not  be  lawful  for  the  justices  to  re- 
fuse an  application  for  a  certificate  for  the  sale  of 
bt  er,  eider,  or  wine,  to  be  coubumt^d  on  the  pre- 
mises in  respect  of  such  house  or  shop,  except 
upon  one  or  more  of  the  grounds  upon  which  aa 
application  for  a  oertificate  under  this  Act  in 
re8|»€ct  of  a  licence  for  the  sale  of  beer,  cider,  or 
wine  not  to  be  consumed  on  the  premises  may  bo 
refused  in  actordanoe  with  this  Act " 
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33  Vici  c.  27,  b.  7.  He  was  therefore  at 
liberty  to  apply  to  ihe  special  sessions.  Beg, 
V.  West  Biding  (ante,  p.  125)  and  Beg,  v. 
Lancashire  (ante,  p.  243)  were  cited. 

MsLLOB,  J.  I  think  Mr.  Macmahon's 
client  is  a  new  tenant  of  a  house  of  which 
possession  has  been  yielded  up  within  the 
meaning  of  9  Geo.  4,  c.  61,  s.  14 ;  and  that, 
bdng  unable  to  apply  for  a  licence  at  the 
general  sessions,  he  was  not  bound  to  go  to 
an  adjourned  sessions,  but  might  well  apply 
at  the  special  sessions.  I  do  not  think  unaer 
that  section  it  is  necessary  that  the  house 
i^uld  be  yielded  up  to  the  landlord  or  be- 
come yacant.  I  think  it  equally  applies 
where  the  house  is  yielded  up  by  one  tenant 
to  another.  And  this  seems  to  be  in  accord- 
ance, not  only  with  the  words  of  the  section, 
but  with  general  principle  also.  I  see  nothing 
unreasonable,  in  the  case  of  a  house  already 
licensed,  in  limiting  objections  to  those  affect- 
ing the  personal  character  of  the  applicant. 


The  case  is  not  free  from  difficulty; 
think  the  construction  which  I  hai 
upon  the  section  is  the  true  one. 

Hannxn,  J.  I  am  of  the  same  q 
My  chief  difficulty  arose  from  ^e 
Bose's  application.  But  I  am  now  a 
that  there  is  nothing  in  that  to  affect  P 
Now  Bose  being  licensed  yielded  ' 
house  to  Parsons;  Parsons  thereby  ] 
the  new  tenant  of  a  house  yielded  up 
the  meaning  of  9  Greo.  4,  c.  61,  s.  1 
could  not  apply  at  the  general  li( 
sessions.  But  it  is  said  he  might  ha^ 
so  at  an  adjournment  of  those  sessions 
not  see,  howeyer,  why  he  should  be  be 
do  so ;  or  why  he  should  not  take  adiF 
instead  of  the  special  provisions  of  s.  I 

Buleaim 

Attorney  for  appellant :  J.  P,  Mum 
Attorney  for  ree^xmdents :  0,W,  Sa 


June  22,  j  Gbhtiths  v.  The  Lonodoh  ahd  Eldebstisld  DEAnrAGi  Boabd. 


1871. 


I 


[6  Q.  B.  738.] 


Land  Drainage  Act,  1861  (24  &  25  Vict.  o.  138), 
88.  29,  31,  38 — Preliminary  Expenses  of  pro- 
poaed  Works,  how  defrayed — General  Rate 
on  Occupiers  for  Preliminary  Expenses- 
Mode  of  assessing  Land. 

By  24  &  25  Vict,  c.  133,  s,  29,  previously  to 
commencing  new  tvorkSf  when  they  involve  an 
expenditure  of  more  than  lOOOi^.,  the  commis- 
sioners  of  sewers  shall  cause  plans  of  the  pro- 
posed works  and  an  estimate  of  the  expense 
thereof  to  he  made,  and  shall  publish  their 
intention  to  execute  such  works  two  months  be- 
fore commencing  the  same.  By  s.  31,  if  within 
such  period  of  two  months  the  proprietors  of 
one-haXf  of  the  area  of  the  land  to  he  rated 
declare  their  dissent,  the  commissioners  shall 
take  no  further  steps ;  hut  \fno  sm^  declaration 
is  made  the  commissioners  may  commence  the 
work,  and  repay,  out  <f  ihe  rates  to  he  levied  hy 
them  within  the  area,  aU  expenses  incurred. 
By  s.  38,  raies  may  he  levied  hy  the  commis- 
sioners for  defraying  all  costs  incurred  hy  them, 
and  a  rate  levied  for  the  purpose  of  defraying 
the  expense  of  new  works  involving  an  expendi- 
ture of  more  than  1000/.,  shall  he  deemed  to  he 
a  special  rate,  and  a  tax  on  the  owners  of  pro- 
perty; hut  other  rates  shall  he  payable  hy  the 
same  persons  in  respect  of  the  same  property 
as  they  are  now  hy  taw  payable.  By  s,  67  all 
powers  hy  the  Act  vested  in  commissioners  of 
sewers  may  he  exercised  hy  a  drainage  hoard. 


The  drainage  hoard  for  a  district  ii 
expenses  in  making  surveys  and  pla 
certain  proposed  works.  The  estimates 
proposed  works  amounted  to  more  thofi 
The  proprietors  of  one-half  of  the  land  d\ 
from  the  execution  of  these  works,  whii 
never  carried  out.  The  hoard  made  a 
rate  on  the  occupiers  of  land  in  the  dist 
order  to  pay  for  the  expenses  of  the  survi 
plans : — 

Held,  that  the  occupiers,  and  not  the 
were  chargeable,  under  ss.  31  &  38,  wi 
expenses ;  and  that  the  rate  was  pnjper 
on  the  present  value  of  the  land. 

Casb  stated  by  consent  after  issue  } 
The  plaintiff  is  a  fanner  liying 
occupying  a  house  and  land  (part  ol 
land,  namely,  1b.  30p.,  he  is  the  owi 
Eldersfield,  in  the  county  of  Worcestei 
defendants  are  a  drainage  board,  inoor] 
under  the  Land  Drainage  Act,  1861 Q 
Vict.  c.  133  (1)  ),  for  a  separate  a 


(1)  By  24  &  25  Vict  c.  133,  s.  29,  prefi 
commencing  any  improvement  in  exutb( 
or  any  new  works,  where  snc^'improveo 
new  works  involye  an  expenditora  of  m« 
10002.,  the  commissioners  shall  cause  pbn 
proposed  work,  and  an  estiuMte  of  tlie  • 
thereof,  and  of  the  area  within  which  a  i 
be  required  to  be  levied  to  meet  fDch  < 
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ide,  together  with  a  list  of  the  names  and 
»  of  the  peraons  reputed  to  be  proprietors 
and  within  8ne]i  hist-mentioned  area,  with 
ition  of  the  number  of  acres  of  which  each 
A  reputed  to  be  the  proprietor,  and  shall 
their  intention  to  execute  such  works  two 
before  commencing  the  same  .  .  . 
31,  if  within  such  period  of  two  months 
»prietors  of  one-half  of  the  area  of  land 
which  a  rate  is,  according  to  the  notice, 
d  to  be  levied  declare  in  writing  to  the 
lioners,  by  notice  left  at  their  office,  that 
e  unwilling  that  such  work  should  be 
d,  the  commissioners  sliall  take  no  further 
erein ;  but  if  do  such  declaration  of  dissent 
,  the  commissioners  may,  at  the  expiration 
period  of  two  months,  commence  the  pro- 
ork,and  repay  out  of  the  rates  to  be  levied 
n  witiiin  the  area,  all  expenses  incurred 
seeding   the   estimate   pxiolished    in  the 

88,  the  following  regulations  shall  be 
1  with  reepect  to  rates  leviable  by  oommis- 
of  sewers— that  is  to  say:  First,  as  to  the 
B  of  the  rate.  Rates  may  be  leyied  by 
lioners  of  sewers  for  defraying  all  costs, 
,  and  expenses  incurred  or  to  be  incurred 
I  under  the  authority  of  any  Act  of  Par- 
,  law,  or  custom.  Secondly,  as  to  the 
ie  of  the  rates.  (1)  A  rate  levied  by  the 
doners  for  the  purpose  of  defraying  the 

of  any  improvements  in  existing  works, 
new  works,  where  such  improvements  or 
rks  involve  an  expenditure  of  more  than 
ihall  be  deemed  to  be  a  speciHl  rate,  and 
I  denned  to  be  a  tax  on  the  owners  of  pro- 
but,  except  such  special  rate,  rates  levi- 
the  commissioners  shall  be  payable  by  the 
araons,  in  respect  of  the  same  property, 
the  lamii  manner  as  they  are  now  by  law 

• 

07,  all  powers  by  this  Act  vested  in  or  exer- 
by  oommisBioQers  of  sewers  may  upon  the 
tk»  of  a  dndnage  district,  be  exeiolBod  by 
inago  boavd*  ■  •  •  • 


:  comprising  lands  in  several  parishes, 
ng  tlie  parishes  of  Loogaon  and 
ield. 

ious  to  1863,  costs  charges,  and  ex- 
were  incurred  by  the  board  in  and 
setting  ont  and  surveying  and  mapping 
ds  to  be  included  in  their  drainage  diH- 
mch  survey,  plans,  Ac,  were  made  by 
im);  and  costn,  charges,  and  expenses 
cumd  by  the  inclosure  commissioners 
.tion  to  the  issue  of  the  provisional  ■ 
onstituting  the  drainage  lioard,  dated  ' 
h  of  Jannar}',  1863,  and  obtaining  the 
ct  confirming  the  same;  and  there 
Iso  other  necessary  costs,  charges,  and 
« incurred  by  the  board.  The  total  of 
ets,  charges,  and  expenses  so  incurred 

amount  to  4501. 
^  the  defendants  employed  one  J.  B. 

to  survey  the  lands  within  their  dis- 
Ad  to  prepare  working  maps,  plans, 
ations,  ana  report,  for  the  purpose 
ing  works  for  the  improvement  of  the 
I  drainage  works  of  all   the   lands 


within  their  district,  and  for  providing  a 
l^eneral  outfall  for  all  such  drainage,  accord- 
ing to  the  provisions  of  the  Acts.  Denton 
used  8winbum*s  survey,  and  completed  his 
own  plans,  specifications,  and  report  in 
March,  1864,  for  which  the  defendants  paid 
him  1125/.;  and  as  the  plans,  dec,  of  the 
improvements  contemplated  had  than  caused 
an  expenditure  of  more  than  1000^.,  and 
the  completion  of  the  improvements  con- 
templated in  accordance  with  such  plans, 
Ac,  would  cause  an  expenditure  of  about 
10,000/.,  the  defendants  endeavoured  to 
obtain  the  necessary  assent  required  by 
the  Land  Drainage  Act,  1861,  s.  31,  to  the 
costs  then  incurred,  and  to  such  improve- 
ments being  completed;  but  within  the 
necessary  time  the  proprietors  of  more  than 
one-half  of  the  area  of  the  land  within  the 
district,  and  within  which  a  rate  was  pro- 
posed to  be  made,  declared  in  writing,  in  due 
form,  to  the  defendants  that  they  were  un- 
willing that  such  works  sliould  be  completed 
in  the  manner  proposed  by  Denton;  and 
everything  happened  which  was  necessary  to 
happen  to  require  that  the  defendants  should 
take  no  further  steps  therein.  The  defen- 
dants necessarily  incurred  costs,  charges,  and 
expenses  for  and  incident  to  the  matters 
aforesaid  amounting  to  2283/.  4s.  6d. 

In  the  year  1867  the  survey  and  plans  pre- 
pared by  Swinbum,  and  the  plans,  <&c.,  pre- 
Sared  by  Denton,  were  submitted  by  the 
efendants  to  one  Curley,  for  the  purpose  of 
preparing  a  scheme  of  drainage  for  the  dis- 
trict. Curley  used  Swinbum's  survey  and 
saw  Denton's  plans,  but  made  his  own 
plans,  and  prepared  a  different  and  much 
less  expensive  system  of  drainage  works, 
which  was  duly  assented  to  by  tbe  requi- 
site number  of  landowners  in  the  district, 
and  such  drainage  works  have  since  been 
executed. 

In  order  to  provide  money  to  meet  the 
costs,  charges,  and  expenses,  amounting  to 
2233/.  4jt.  6^.,  the  defendants  caused  a  vcdufr- 
tion  of  the  houses,  buildings,  and  lands  in  the 
district  to  be  made,  and  on  such  valuation 
made  a  rate  upon  all  the  occupiers  of  houses, 
buildings,  and  lands  in  the  district,  accord- 
ing to  their  annual  value,  at  9".  in  the 
pound. 

The  plaintiff  objected  to  pay  the  rate  upon 
the  ground  that  it  should  have  been  an  acre- 
age rate  made  on  land  alone,  and  on  the 
owners  not  the  occupiers  of  land. 

The  plaintiff  attended  a  meeting  of  the 
defendants,  on  the  10th  of  April,  1K66,  and 
then  objected  to  the  validity  of  the  rate, 
and  refused  to  pay  the  same  on  the  above 
grounds. 

The  plaintiff,  still  refusing  to  pay,  was 
summoned  by  the  defendants,  who  after- 
wards distrained  a  horse  for  the  rate.  The 
plaintiff  thereupon  replevied  the  horse. 

The  questions  for  the  opinion  of  the  Court 
are— 1.  Whether  the  rat«  ftboxiild  \i3w^  \wc^ 
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an  acreage  rate.  2.  Whether  it  should  have 
been  made  npon  land  only.  3.  Whether  it 
should  have  been  made  npon  the  owners  and 
not  the  occupiers  of  land. 

Lord,  for  the  plaintifil  The  rate  is  bad. 
The  lands  ought  to  be  rated  according  to 
their  acreage.  The  persons  assessed  by 
commissioners  of  sewers  appointed  und^ 
23  Hen.  8,  c.  5,  were  to  be  rated  according  to 
the  extent  of  their  lands :  Com.  Dig.  Sowers, 
E.  2,  and  Gate  of  Isle  of  Ely  (10  Rep.  143  a) ; 
and  the  same  rule  ought  to  be  followed  as  to 
rates  imposed  pursuant  to  the  Land  Drainage 
Act,  1861.  In  the  Case  of  the  Jjtvel  of  Hull 
(2  Str.  1127),  the  rate  was  levied  at  a  certain 
amount  per  acre,  and  on  this  point  the  case 
is  an  authority  for  the  plaintiff.  Moreover, 
the  assessment  ought  to  be  on  land  only 
without  taking  into  account  the  increase  in 
its  value  by  the  erection  of  buildings.  The 
(ddef  objection  to  the  rate,  however,  is  that 
it  is  levied  on  the  occupiers  and  not  on  the 
owners  of  the  property  within  the  district. 
The  object  of  the  Act  is  to  benefit  agriculture 
and  the  drainage  of  the  land  by  new  works 
permanently  increases  its  value,  therefore, 
those  who  have  a  x)ermanent  interest,  that  is, 
the  owners,  ought  to  pay  for  the  improve- 
ment It  is  necessary  to  incur  preliminary 
expenses  before  undertaking  new  works,  and 
those  expenses  are  subsidiary  to  the  new 
works,  and  therefore  the  amount  ought  to  be 
leTled  by  a  special  rate  under  s.  38,  which  is 
to  be  a  tax  on  the  owners. 

DowdesuMll,  Q.C,  for  the  defendants.  The 
rate  is  valid.  Sect.  38  provides  that  all  costs, 
charges,  and  expenses  may  be  defrayed  by 
rates  which  are  to  be  levied  on  the  occupiers ; 
and  exception  is  made  as  to  the  expenses  of 
improvements  in  existing  works,  or  new 
works  costing  more  than  1000^.,  for  which  a 
rate  is  to  bd  levied  on  the  owners.  But 
before  the  owners  can  be  rated  the  improve- 
ments must  have  been  made,  or  new  works 
must  have  been  built  In  the  present  case 
no  improvements  have  been  made,  nor  have 
new  works  been  done  pursuant  to  the  plans ; 
the  board  could  not,  therefore,  make  a  sx)ec]al 
rate.  If  the  expenses  do  not  come  within 
the  special  rates,  they  must  fall  within  the 
purposes  for  which  the  general  rate  is  levied, 
and  must  be  paid  by  the  occupiers. 

Blaoebtjrn,  J.  In  this  case  I  think  that 
judgment  must  be  giyen  for  the  defendants. 
The  question  which  we  have  to  determine  is 
whether  the  rate  was  or  was  not  void.  If 
void,  tiie  distress  was  invalid.  If,  on  the 
other  hand,  the  rate  was  good,  we  must  give 
judgment  for  the  defendants. 

The  rate  is  on  the  occupiers  of  lands  in  the 
Longdon  and  Eldersfield  orainage  district,  for 
the  purpose  of  defraying  the  costs,  charges, 
and  expenses  incurred  by  the  Longdon  and 
Eldersneld  Drainage  Board. 

An  ohjeotion  was  made,  which  I  may  dis- 


pose of  at  once. '  It  was  said  that  if 
a  rate  under  the  Land  Drainage  Act, 
to  be  an  acreage  rate,  that  is,  the  pe 
sessed  ought  to  be  rated  according  t 
tent  of  their  land,  and  not  accordi 
value;  and  a  second  objection  inck' 
the  preceding  has  been  raised,  altl 
has  not  been  seriously  argued,  that 
ought  to  be  levied  only  upon  land, 
the  increase  in  its  value  by  the  en 
houses  or  other  improyemente  ougl 
be  taken  into  account.  But  these  o 
seem  to  be  quite  untenable,  for  thi 
Act,  32  Hen.  8,  c.  5,  has  always  rece 
construction  that  the  rate  is  to  be  lev 
those  who  are  benefited  by  works  a 
to  the  value  of  their  properties :  Jiea 
missionera  of  Sewers  far  Tower  Ham 
&  C.  517);  and  it  would  be  unjust  if 
struction  of  the  Act  were  to  be  that 
was  to  be  levied  according  to  the  st 
extent  of  the  land  benefited  by  the  c 
and  not  according  to  ite  valu&  In 
sent  Act,  by  s.  69,  the  number  of  vol 
to  those  who  are  to  elect  the  drainsj 
is  according  to  the  rateable  value  of  i 
perty.  This  clearly  shews  that  the 
the  land,  and  not  the  extent  of  it, 
taken  as  the  basis  for  ascertaining  the 
to  be  assessed  upon  it 

The  substantial  question  in  the 
whether  the  rate  should  be  made  i 
owners  and  not  upon  tiie  occupier 
land.  It  is  to  be  observed  that  the 
for  the  purpose  of  paying  for  plans  i 
works  proposed  to  be  done  under  i 
By  s.  67,  the  drainage  board  have  1 
power  that  the  commissioners  of  sewe 
have.  We  must,  therefore,  asceri 
powers  of  the  commissioners  of  sew 
we  find  in  s.  38,  that  rates  may  be  I 
commissioners  of  sewers,  "  for  defra 
coste,  charges  and  expenses  incurred, 
incurred  by  them  under  the  authorit 
Act  of  Parliament,  law  or  custom." 
question  turns  on  regulation  2,  par. 
question  resolves  itself  into  this :  On 
expenditure  to  be  defrayed  by  a  spec 
in  which  case  the  rate  ought  to  be  1* 
the  owners  of  the  land ;  or  is  the  < 
the  expenditure  one  of  those  genei 
poses  of  the  Act  for  which  an  asE 
ought  to  be  made  upon  the  occupie 
the  latter  case  this  rate  is  valid.  The 
of  the  rate  seems  excessive,  and  if  ai 
had  been  brought  a  great  portion  of 
pense  might  have  been  disallowed 
think  it  very  clear  that  the  expenditi 
not  come  within  the  objects  of  a  spec 
and  does  not  fiekll  upon  the  owners 
expenses  must  be  included  in  the 
rate,  which  falls  upon  the  occupien 
language  is  not  very  explicit  It  is,  b 
plain,  from  s.  29,  that  it  is  the  dutj 
commissioners,  before  commencing  w( 
cause  plans  to  be  made  of  the  proposed 
and  an  estimate  of  the  expense.    The 
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ider  these  powers;  but  the  proprie- 
jected,  under  s.  81.  Speaking  for 
only,  I  am  inclined  to  think  that  if 
ks  had  been  done,  a  large  portion  of 
iminary  expenses,  such  as  surveying, 
plans,  which  wonld  be  necessarily 
r  the  estimate,  would  also  have  been 
3  necessary  for  executing  the  works, 
n  inclined  to  think  that  those  might 
shai^ed  upon  the  special  rate.  But 
.  not  inquire  into  that.  The  import- 
8.  31,  as  bearing  upon  the  present 
I,  that  there  is  an  express  enactment 
3  conmnissioners  may  repay  the  ex- 
ut  of  the  rates,  after  the  work  has 
oe.  The  provision  at  the  end  of  s.  81 
loes  not  come  into  operation  where 
rks  have  been  stopped  by  the  pro- 
refusing  their  assent  How,  then, 
abortive  preliminary  expenses  to  be 
I  think  they  are  to  be  treated  exactly 
would  be  if  the  board,  on  reading  the 
tiad  rejected  it  The  expense  would 
payable  out  of  the  general  rate,  and 
.  not  possibly  be  said  that  this  was  a 
to  fiEdl  upon  the  owners  under  a  special 

e  come  to  the  conclusion  that  the  ob- 
li  which  this  money  was  levied  was 
ide  for  an  expenditure  which  was  to 
out  of  the  general  rate  under  the 
d  consequently  that  this  rate  is  ^ood, 
( made  for  a  purpose  within  the  joris- 
of  the  board. 

,  J.  I  am  of  opim'on  that,  where  the 
lave  not  been  done,  the  preliminary 
B  are  not  a  charge  upon  the  owners, 
leral  expenses  are  chargeable  by  rate 
le  occupiera  The  preliminary  ex- 
the  board  were  authorized  to  incur 
purpose  of  laying  the  scheme  before 
lers ;  and  it  is  to  be  observed  that  it 
ivhere  the  estimated  exx)en8es  will  ex- 
9  1000/.  that  they  are  authorized  to 
the  owners  of  land.  If  these  works 
n  estimated  to  cost  less  than  1000/. 
d  might  have  done  them,  and  in  that 
3y  must  have  been  paid  for  by  the 
rs,  and  a  rate  must  have  been  made 
e  occupiers.  It  is  only  in  cases  where 
ay  is  to  exceed  1000/.  that  the  owners 
"geable.  Then,  by  s  81,  before  owners 
-geable  they  must  be  consenting  par- 


ties to  the  work ;  for  after  having  had  a  scheme 
laid  before  them,  if  within  two  months  the 
proprietors  of  one-half  of  the  area  of  land 
within  which  a  rate  is,  according  to  the  no- 
tice proposed  to  be  levied,  declare  in  writing 
to  the  board  that  they  are  unwilling  that 
such  works  shall  be  executed,  the  board  shall 
take  no  further  steps  therein.  Therefore  the 
intention  of  the  legislature  is  that  the  owners 
shall  not  be  chargeable,  except  in  a  case 
where  the  works  exceed  1000/.,  and  then  only 
in  a  case  where  more  than  one-half  of  their 
number  shall  consent  to  the  works  being 
done :  they  are  not  to  be  chargeable  without 
their  consent,  and  in  all  other  cases  the  ex- 
penses are  to  be  defrayed  by  a  rate  upon  the 
occupiers :  that  leads  me  to  the  conclusion 
that  it  was  not  intended,  where  the  works 
were  not  done,  and  where  the  owners  dis- 
sented from  their  being  done,  that  the  owners 
should  be  deemed  to  have  incurred  any  ex- 
pense whatever.  These  preliminary  expenses, 
which  the  board  were  authorized  to  incur 
under  the  Act,  must,  like  all  other  expenses, 
be  defrayed  by  a  rate  upon  the  occupiers.  I 
therefore  think  that  the  rate  is  valid. 

IIannen,  J.  I  am  of  the  same  opinion.  I 
think  it  is  in  the  highest  degree  probable 
that  that  state  of  things  which  gives  rise  to 
this  question  was  not  contemplated  by  the 
legislature.  But,  I  think,  when  the  second 
regulation  of  s.  3^  comes  to  be  considered,  it 
appears  clear  that  the  only  state  of  things 
which  justifies  the  making  of  a  special  rate 
is,  where  the  improvements  or  new  works 
themselves  involve  an  expenditure  of  more 
than  1000/.  Therefore,  until  there  has  been 
an  execution  of  the  works  themselves,  the 
case  which  was  contemplated  for  the  impos- 
ing of  a  sx)ecial  rate  has  not  arisen.  And  as 
the  case  is  not  brought  within  the  particidar 
words  of  that  reguktion  of  s.  88,  it  follows 
of  necessity  that  it  must  be  brought  under 
the  other  division,  and  that  the  board  must 
be  put  in  funds  to  meet  this  particular  ex- 
penditure by  means  of  a  general  rate  as  dis- 
tinguished from  a  special  rate. 

Judgment  for  the  defendants. 

Attorneys  for  plaintiff:  Clarke,  Son,  &  Raw- 
lings, 
Attorney  for  defendants :  F,  G,  Norcutt. 
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lloudO  kept  for  public  Diinriiig,  Masic,  or  other 
Public  Knt<,Ttainmeut — Lict*nee  for  Music 
only— 25  Geo.  2,  c.  30,  as.  2,  3. 

Under  25  (ico.  2,  c.  3G,  s.  2,  which  empowers 
jnntirrs  to  It'retifie  a  hoHw  for  pubfic  dnncing, 
tni'fiir^  or  ofh^r  public  euturtaimncnt  of  thu  like 
kindy  the  justlcru  fiuve  a  discretion  to  ijrant  a 
lire.nc*'  for  (m*:  of  the  purpos^fs  rm/y,  viz.,  music  ; 
and  thr  heprr  <fn  hons^'^  mith  a  music  licence 
onii/^  is  ii'ihlr  to  the  ]}emi/h/  for  knejdng  a  house 
trithont  a  lircncf^  if  he  permit  public  dnnciny 
in  thr  hous*', 

A<;ti()s  to  recover  a  penalty  of  1(XV.,  nnder 
20  iUHK  2,0.  J^G  (1),  Pica:  General  ibsuo  by 
Ktiiluttf  21  .laH.  1,  0.  4,  H.  4. 

At  the  trial  U'fore  Lush,  J.,  at  the  Middle- 

'  I J  Vf)  Hit).  2,  o.  30.  8.  2.  **  Any  house,  room, 
^inlni,  or  olhor  pliwo  kept  fur  public  (UinciDg, 
iiniHif,  or  other  pulilic  eiitiirtainmeut  of  a  like 
kill! I.  in  tho  fiticH  of  liondon  and  Westminster,  or 
witliiii  twenty  milrH  thcnMif,  witiiout  a  licence 
liml  lor  thiit  pur|M»M()  from  thit  la^t  proco(liu<^ 
MichiirlniiiH  (/inirt«T  Seiwiona  of  the  Pfaoe,  to  he 
linlilni  for  tlio  c  )unty,  city,  &i'.,  in  which  such 
hoiiMi.  ro  uii,  ^iinliMi,  or  othor  place  in  situate  (who 
iirti  ill  n  by  nuthori/i  d  niid  empowered  to  grant 
niK-li  liiiMiccri  iiri  tliov  in  tlufir  diucrotion  bhnll 
think  pniptr.-.  Hi^nitliMl  unlcr  tlio  hiindn  nnd  seals 
ol  lonr  or  morn  o('tli<'  justices  there  a^sembknl, 
uliiill  be  <lfM>in«-(l  a  (liHohlcrly  house  or  place  .  .  . 
nml  it  hIhiII  and  miy  U*  lawful  to  and  for  any 
ffiiiHlabin.  .  .  .  anlliori/t  (1  by  warrant  ...  to 
iMiIrr  »iii<li  lioiiM*  or  pIiKM^  anil  to  seize  every 
pt'iHori  will  I  hlinll  U'.  found  tlicnin,  in  order  that 
tliny  may  bo  <l(tait  with  arconiin;;  to  law;  and 
rvniy  piiKoii,  kropin^  such  house,  .  .  .  without 
mitih  luTiicd  iiH  iifon>wiid,  shall  forfeit  the  sum 
or  100/  " 

Hii'1.3  " 'I'liat  in  order  to  f^ive  public  notice 
wliiit  plum  lire  liceiiHed  iMiri^iiant  to  this  Act, 
lli<re  HJiull  In<  iiMlxi'ft  and  Kept  up  in  some  iiotori- 
oiM  phii  fi  over  the  dour  or  entrance  of  every  such 
bMiiHii  .  .  ,  ki'pt  for  anv  of  tin*  said  purposes,  and 
NO  iii'i'iMuwl  an  aloreNaiil,  an  inscription  in  largo 
enpilid  lelliuH,  in  the  Words  following,  viz.  : 
*  t.ieeiiHed  pursuant  to  Aet  of  PurliMimmt  of  the 
twiMdy  lil'lli  of  King  (ieorgo  the  Second;'  and 
tint  no  Hueh  Hiieli  hoiiso  .  .  .  kept  for  any  of  the 
hiiid  pnr|KiMi  H, iilllioiigli  lieenNi-<l  as  aforesidd, shall 
bi-  opiii  I'nr  liny  of  IIm-  pin  poses  befon:  th(>  hour  of 
livM  ill  the  iifi4inoi>n:  iiml  that  the  atlixing  and 
Ui-i  piii!^  lip  of  >'ni'li  iiixeiiptioii  as  afonwiid,  and 
tlin  naid  liiiiilalion  or  re^trietion  in  ]M)int  of  time, 
chilli  Ih*  iiiH4<rt.4d  in  and  made  eonditioiis  of  every 
hiit-h  lu'iMicm;  mid  in  ense  of  any  bniich  of  either 
of  the  said  eoiidilioiiH,  siK'h  licence  shall  Im^  for- 
hited  iiiid  hImII  be  revoke  1  by  the  juMticrs  of  tiie 
p  aee  in  tlnir  next  giMieral  and  quarter  sessions 
iiimI  hIiiiII  not  be  n  n<  wed  ;  nor  shall  any  new 
lici-nc^-  be  gr.intitil  to  tlio  s^inii*  {Hjrson  or  persrms, 
\.T  Hiiy  otiier  prrnon  on  his  or  their  or  any  of  their 
iN'half.  or  for  their  um*  or  l)ehalf.  or  for  their  use 
or  boneilt,  dirw-tly  or  indirectlv,  for  keeping  any 
mich  hoiiKO  .  .  .  for  any  of  tlio  purposes  afore- 
wii.l." 


Rox  sittings  in  Hilary  Term,  it  was  proved 
that  the  defendant  was  the  proprietor  of  th» 
Cambridge  Music  Hall,  Commercial  Street, 
Shoreditch.  in  the  county  of  Middle«sex,  and 
held  a  licence  for  public  music  under 
25  Gea  2,  c.  36.  On  the  16th  of  November, 
1870,  the  defendant  permitted,  as  it  was 
alleged  for  the  plaintiff,  public  dancing  in  his 
house  by  the  performance  of  a  ballet  diver- 
tissement, called  "The  Revels  of  the  Syl- 
phides."  Over  the  entrance  of  the  premises 
vros  an  inscription :  "  Licensed  pursuant  to 
Act  of  Parliament,  25  Geo.  2,  c.  35.'* 

It  was  contended  on  belialf  of  the  defend- 
ant that  be  had  incurred  no  penalty  as  he 
held  a  licence  under  2>  Geo.  2,  c.  36;  and 
also  that  the  performance  was  a  musical 
eutertainmeut  to  which  dancing  was  only  sn 
auxiliary. 

The  learned  Judge  left  two  questions  t^ 
the  jury:  fii-st,  wa.s  the  music  auxiliary  to 
the  dancing,  or  vice  versA ;  secondly,  did  the 
defendant  intend  the  ballet  to  be  a  part  of  a 
regular  and  continuous  entertainment? 

The  jury  found  that  the  music  was  anx- 
iUary  to  the  dancing,  and  that  the  house 
was  k(*pt  for  dancing  and  music.  The 
judge  directed  a  verdict  for  the  defendant, 
giving  leave  to  move  to  enter  a  verdict  fi»r 
the  plaintiff. 

A  nilo  was  obtained  accordingly,  on  the 
ground  that  on  the  facts  found  by  the  jury 
the  venlict  ought  to  lie  entereii  for  the  plain- 
tiff, it  having  been  found  by  them  that  the 
defendant  kept  ojien  his  house  for  dancing, 
not  having  a  licence  for  that  purpose  imder 
25  Geo.  2,  c.  36. 

June  12.  //.  S,  Oiffml,  Q.C.,  and  /« /A  /w, 
shewed  cause.  The  verdict  was  rightly 
entered  for  the  defendant  He  had  a  licence 
under  the  Act.  How  can  it  be  said  of  a  man 
who  has  a  licence  for  one  of  the  things  for 
which  a  licence  is  required  by  the  Act  that 
ho  keeps  an  unlicensed  house  ?  Section  3 
contemplates  conditions  being  inscrtetl  in  a 
licenee,  an<l  if  the  justices  in  tlieir  disca-tioa 
limit  the  licence  to  music,  and  make  it  a 
condition  on  which  they  grant  the  licence, 
the  holder,  by  allowing  dancing,  a  diflfen-nt 
kind  of  entertainment,  may  commit  a  breach 
of  the  condition,  and  his  licence  may  lie  for- 
feited, or  some  particular  punishment  may 
attach  to  the  breach  of  the  condition ;  bnt  if 
the  holder  of  a  licence  for  music  only  allows 
dancing  to  take  place  in  his  house,  it  d«iw 
not  thereby  become  disorderly  so  as  to  make 
him  liable  to  a  penalty.  The  object  of  the 
legislature  was  to  have  these  houses  under 
the  superintendence  of  the  police,  and  to 
prevent  the  assembling  of  djsorderly  ciia- 
racters;  and  it  would  be  an  unreasonable 
construction  to  hold  that  the  breach  of « 
condition  of  the  licence  makes  the  house  a 
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riy  house.  By  s.  2,  constables  are 
ired  to  seize  all  x>er80Ds  foimd  in 
^ed  bouses ;  and  in  order  to  give  the 
notice  what  houses  are  licensed,  an 
ion  is  to  be  affixed  over  the  entrance 
house,  which  is  a  general  incription, 
98  not  specify  the  purpose  for  which 
ise  is  licensed.  If  the  house  is  to  be 
:«d  as  an  unlicensed  house  and  dis- 

innocent  persons  who  were  in  the 
leliering  it  to  be  duly  licensed  for 
tertainment  there  given,  would  be 
>  be  arrested,  on  the  ground  that  the 
nment  given  was  different  from  that 
ch  the  licence  had  been  obtained, 
aid  not  be  the  intention  of  the  legis- 

If  the  justices  could  grant  limited 
,  the  inscription  would  be  specific 
Kaibe  the  kind  of  entertainment  for 

hcence  had  been  obtained. 
Cole,  Q.C.,  and  Thomas,  in  support  of 
h  The  justices  have  power  either  to 
cences  for  one  of  the  kinds  of  enter- 
t  or  they  have  not  such  power.  If 
re  not  the  power,  the  defendant  has 
ice  and  has  incurred  the  penalty ;  if 
re  the  power,  the  defendant  having 
.  a  licence  for  music  only,  has  kept 
le  for  a  different  kind  of  entertain- 
iz.,  dancing,  and  is  therefore  liable  to 
lalty.      The  justices  have  power  to 

licence  for  one  purpose  only ;  and  it 
Q  the  practice  for  justices  to  grant 
icence.  The  words  of  s.  2  are  in  the 
ive,  "any  house  kept  for  public 
,  music,  or  other  public  entertain- 
a  like  kind,"  and  the  justices  are  em- 
.  to  grant  such  licences  as  tliey  in 
iscretion  shall  think  proper.  This 
e  shews  that  a  licence  granted  for 
nly  would  be  a  valid  licence,  and  as 
nee  is  granted  for  music  alone  and 
dancing,  the  penalty  has  been  in- 

Cur.  adv,  vult, 

6.  The  judgment  of  the  Court 
m,  C.J.,  Lush  and  Hannen,  JJ.), 
vered  by 

BH,  J.  This  action  is  for  penalties 
)  Geo.  2,  c.  86,  for  keeping  a  house  of 
itertainment,  not  being  duly  licensed. 
8  are  that  the  defendant  had  a  licence 
ie,  but  not  for  dancing;  and  the 
whether  or  not  this  penalty  can  be 
d  depends  upon  whether  the  dcfend- 
tbe  keeper  of  a  house  without  the 
f  licence  for  the  entertainment  which 
I  there,  that  of  dancing.  It  was 
that  the  statute  only  gives  to  the 
the  power  of  granting  one  species  of 
•nd  therefore  if  they  granted  a  licence 
nnst  be  a  licence  for  public  dancing 
18  for  music ;  and  it  was  contended 
b  must  be  the  meaning  of  the  Act, 


because  the  Act  prescribes  but  one  form  in 
which  the  person  keeping  the  house  shall 
announce  to  the  world  that  he  has  a  licence. 
The  words  of  the  announcement  given  in  the 
Act  are,  "  Licensed  pursuant  to  Act  of  Par- 
liament of  25  Geo.  2,"  saying  nothing  about 
the  purposes  for  which  the  bouse  is  licensed ; 
and  as  it  is  said  in  the  section  that  this  notice 
is  to  be  put  up  in  order  that  public  notice 
may  be  given  what  places  are  licensed  pur- 
suant to  the  Act,  ana  as  persons  found  in  a 
house  not  licensed  are  liable  to  be  taken  up  by 
the  police  and  dealt  with  summarily,  it  was 
argued  that  innocent  x)ersons  might  be  con- 
victed, if  it  was  held  that  they  were  liable  to 
be  taken  up,  though  they  had  the  notice 
which  the  Act  of  Parliament  directs  should 
be  given  to  them,  indicating  that  this  waa  a 
place  in  which  they  might  safely  be. 

We,  however,  though  not  without  some 
difficulty  and  doubt,  have  come  to  the  con- 
clusion that  that  is  not  the  true  construction 
of  the  Act.  In  the  first  place,  we  think  that 
it  is  obvious  that  the  considerations  which 
would  weigh  with  the  magistrates  in  granting 
a  licence  for  music  alone  are  so  very  different 
from  those  which  would  weigh  with  them  in 
granting  a  licence  for  music  and  dancing, 
that  it  would  be  mischievous  if  the  magis- 
trates were  bound  in  all  cases  to  grant  a 
licence  for  lx)th  purposes.  And  we  thmk 
that  some  weight  is  to  be  given  to  what  was 
stated  during  the  argument,  and  not  denied, 
although  evidence  of  the  fact  was  not  given 
on  the  trial,  viz.,  that  magistrates  have  been 
in  the  habit,  ever  since  the  passing  of  this 
Act,  of  granting  separate  licences  for  music 
and  for  dancing.  Further,  we  find  in  the 
Act  itself  some  indication  that  the  legislature 
did  contemplate  the  separation  of  these 
licences  by  s.  2,  and  particularly  in  s.  8,  in 
which  it  is  said  when  dealing  with  the  con- 
sequences of  a  person  keeping  an  unlicensed 
house,  "  nor  shall  any  new  licence  be  granted 
to  the  same  person  or  persons,  or  any  other 
person,  on  his  or  their  behalf,  or  for  their  use 
or  benefit,  for  keeping  any  such  house  for 
any  of  the  purposes  aforesaid."  The  statute 
therefore  contemplated  the  possibility  of 
licences  being  granted  not  for  all  but  for  any 
of  the  purposes  enumerated.  We  think  it 
it  would  be  but  reasonable  that  there  should 
be  a  power  of  granting  a  separate  licence 
either  for  music  or  dancing ;  and  we  think 
that  the  words  of  the  statute  enables  us  to 
put  tliat  construction  upon  it 

The  result  is  that  the  defendant,  not  being 
licensed  for  the  purpose  of  the  particular 
entertainment,  viz.,  dancing,  is  b'able  to  be 
sued  for  the  penalty.  The  rule  must  be 
made  absolute  to  enter  a  verdict  for  the 
plaintiff. 

RuU  absolute. 

Attorneys  for  plaintiff :  Webster  &  Graham, 
Attorney  for  defendant :  Beard, 
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J7ie  pliiinliff  wai  the  oecujiier  ofanaraMe 
Jidd,aetva  which  a /otitwuy  frvm  lime  imme-   I 
moritd  had  bten  uffl  hy  n-ery  penon  at  hit   i 
obiuure;  but  Ihe  ji-iiatiff  anrt  kit predeeenors   \ 
\ad  afto/rom  time  itmnrrnvruil  jioughed  up  the 
footway  wften  and  in  such  parti  ai  (Afy  thought 
JU,  and  in  other  parit  lifted  the  plough  acroM  H.   , 
lie  d'/endanli uvre aiiriKgora  of  kighvxiy',a>>d 
te  order  to  repair  Ih  foottvay  pluftd  m<Ueriala 
on  it,  malting  it  a  hnrd  caiiteway,  to  as  to  prr- 
vtnl  the  plaintiff  from  pliiaghin;}  it  up: — 

Held,  that  thefooticny  viae  a  highway,  which 
O  tnuit  be  otMum-d  had  been  di'dicattd  to  the 
pttblie  tubject  to  the  omdition  that  the  owner  of 
ihie  loH  might  ptui-yh  it  up,  and  thnt  there 
ernild  at  law  he  tnch  ii  Umiteil  <hditalion  ;  aiid 
tto*  the  defmdunU  were  ikertfur-:  UaUefor  the 
tretpaee. 

M'eroeru.Woo"3gate(a'i(f, p.  HO;  I/iw Itrji. 
6  Q.B.  26),  affirmed. 

Appul  by  the  defendants  from  the  deeisjon 
of  the  Court  of  Queen's  Bench,  making  abso- 
lute a  rule  to  enter  a  verdict  fur  the  plaintiff 
OD  the  6th  pica. 

TrflspoBB  for  breaking  and  entering  a  close 
of  the  plaintiff  and  constructing  a  road 
thereon. 

Plea,  amoDRst  others,  5 :  That  the  dcfcn- 
dkiita  were  the  snrwyora  of  the  bighwajs  of 
thepftridi  of  Fortslndo.daly  appointed  under 
tboBtatnta  in  that  behalf;  and  that  there  woe, 
and  of  ri^t  ought  to  hare  been,  a  common 
and  public  highway  over  the  land  in  which, 
Ao.,  for  all  persons  to  go  and  retnm  on  foot 
at  all  times  of  the  Tear  at  thdr  free  will  and 
pleasure;  and  which  puhlio  highway  the 
pvriah  of  Fortslado  was  then  bound  from 
time  to  time  and  at  all  times  when  need 
should  bo,  to  repair  and  keep  in  repair ;  and 
that  the  highway  was  founderons  and  out  of 
repair,  and  that  there  wos  thcu  need  to  repair 
thesame.  Wherefore  thedcfeiida&tj(,aH  such 
surveyors,  in  order  to  repair  the  highway 
necesearily  coramittod  the  several  trceposscs. 
Isaac  thereon. 

New  assigument,  that  the  plainlifT  suo)  for 
trospassee  committed  by  the  defendants  fur  a 
longer  time  and  to  a  greater  extent  than  was 
necessary  for  tbo  purposes  in  the  5th  plea 
mentioned. 

Pleasto  the  new  assignment:  1.  Eiceptas 
to  BO  much  thereof  an  complains  of  trespasses 
committed  to  a  prcatcr  extent  than  was 
necessary,  not  guilty.  2.  As  to  so  much  of 
the  new  aKsignmunt  as  relates  to  the  Ires' 
passes  committed  to  a  greater  extent  Ihnn 
was  neeespary,  paymi-nt  of  20'.  into  court. 

Joinder  of  issue  on  plea  to  new  assiRn- 
menf.  2,  Replication  that  the  sum  paid  into 
court  is  not  enough. 


At  the  trial  before  Brain  well,  B.,  it  ai^iHn4 
that  the  plaintiff  wu  the  tenant  and  occa(»t 
of  on  arahlu  field  in  the  parish  of  Fmtilid^ 
in  the  county  of  Sussex,  across  which  nil 
footway,  which  from  time  unnmnorial  M 
always,  at  all  times  of  the  year,  been  and  tf 
all  peraonsaaof  right  to  go  and  return  tbema 
on  foot,  at  their  own  free  will  and  ptranut. 
But  the  plaintiff  and  his  predeceswcs  hi4, 
also,  from  time  immemorial,  in  ploughinetbt 
field,  ploughed  up  the  footway  whenaol  ■ 
such  ))artB  an  they  thought  fit,  anil  ia  oilMt 
parts  lifted  the  plough  acrms  it.    When  thqr 

tloiighed  thn)iigh  it,  they  remadu  the  fta 
y  turning  a  furrow  on  each  side  and  fliilea- 
ing  down  the  snrface  between  tiie  furroni. 

The  defeudantt;  were  Bum-yom  of  the  hig^ 
wn}R  of  the  parish  of  Portslade.  uniler  th 
statutes  iu  iliut  bahalf,  and  committed  tla 
tres^MwseH  as  to  whii^h  the  dth  plea  is  plmlol 
in  orilcr  to  make  orrepair  the  footway,  whid^ 
at  the  time  of  the  commiilinK  of  the  Im- 
p!k'<ses,  was  said  by  them  to  be  f'^nnJuM* 
and  in  need  of  n-psrotion;  bat  pn-vieinla 
thtse  repairs  Iwing  made,  the  footway  biil 
never  l>ci;n  made  or  ri'jnired  by  the  surttyoi 
of  the  highways. 

The  footway  woH  reinired  pnrsnanttoaic*- 
lutiou  puised  at  a  Tcstry  meeting  of  theinhib^ 
tants  of  the  parixh.  The  maleriabi  micd  i> 
repairing  the  footway  were  chalk  and  coomla 
rock  aed  shingle,  which  were  tnatnitli 
proiier  to  be  used  for  tlio  making  the  fuot- 
wey  a  bard  raiisewny.  If  the  dcft'iidiiiti 
were  justified  in  making  or  rtpairiug  tb 
footway  in  such  a  manner  as  to  pievBiittlB 

Elointiff  from  ploughing  the  same,  or  lifti^ 
ia  plough  and  borrow  over  Xho  fiiotwBj,tl» 
repairs  aetonlly  done  wtru  r«-jiBon«l'ly  ni 
pniperly  done  on  the  fiiolwny,  and  wrli 
iiL'CO'Siiry  and  not  in  CKcef-s  of  what  n* 
rtquisito  for  the  purpose,  I'ho  width  of  tin 
footway,  as  repaired,  wan  not  greater  thu 
tlie  ]uibiic  were  entitled  to  have. 

Ft-rsonn  uhing  the  footway  had  bren  fl^ 
qiiently  compellcfl,  in  consequence  of  tliabd 
Hta'e  iif  iHirts  of  the  jiaih  in  wet  wealher.lii 
deviate  from  it,  nod  walk  over  utbcr  parti<' 
tho  [ikimilTs  land,  and  thewby  wiilcnedtis 
lra<'k  to  an  extent  in  some  places  of  frcta 
fifiien  to  twenty  feet,  and  trod  dnwo  th« 
pluintiff's  crops  growing  on  each  side  of  tl> 
proper  footway. 

The  elTect  of  tbo  repaire  done  b7  <)>"  ^ 
fcndfints  was  to  make  the  footway  w  Iw* 
and  so  high  as  to  render  it  impocsilile  br 
tho  plaintiff  either  to  plough  through  it" 
lift  his  plough  or  barrows  over  it  wrtiilj 
OS  formerly. 

The  jury  found  that  any  path  wliicb  f» 
vented  0:0  plaintiff  from  ploughing  thrwf* 
it  as  formerly  would  be  a  prejudice  toh* 
ami  not  a  benefit. 
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mey  paid  into  oonrt  upon  the 
ament  was  sufficient  to  cover  all 
:ecovcrable  imder  the  new  assign- 

-Ded  Jndgc  directed  a  yerdict  to  bo 
r  the  defendants  on  the  issue  raised 
h  plea»  and  on  pleas  to  the  new 
t,  bat  gave  leave  to  the  plaintiff  to 
iter  a  verdict  for  him  on  the  issue 
h  plcA,  if  the  Court  should  be  of 
I  HbB  fi&cts  proved,  or  to  be  inferred 
by  the  Ck)urt  that  he  was  entitled 

iraa  accordingly  obtained  to  enter  a 
the  5th  plea,  on  the  grounds,  first, 
lefendants  fiiuled  to  establish  any 
e  as  is  set  up  by  the  5th  plea ; 
fctiat  the  evidence  established  only  a 
Limited  right  on  the  part  of  the  public 
footpath,  such  right  being  subject 
intiffs  right  to  plough  through  and 
footway  where  he  thought  fit,  or  at 
and  convenient  seasons. 
Je  the  Court  of  Queen's  Bench  made 
m.  the  authority  of  Mtrcer  v.  Wood- 
lie,  p.  119.) 

c,  Q.C.  (Lord  with  him),  for  the  de- 
There  cannot  be  at  law  a  dedica- 
footpath  with  a  right  to  plough  it 
oh  case  the  dedication  would  be  in- 
b  with  the  grant  of  the  highway.  A 
lot  dedicate  a  way  with  a  rcserva- 

the  grantee  shall  not  repair  it ;  if 
e  reservation  would  be  void,  and  the 
kL  It  is  conceded  that  there  can 
ial  dedication  of  a  way  to  the  pub- 
this  case  is  in  the  nature  of  a  quali- 
»ition,  subject  to  a  po<«  er  of  resump- 
he  grantor.    There  can  bo  no  such 

deoication ;  because  it  would  be 
mt  with  a  grant  In  Fitzpatrick  v. 
(1  Hud«  A  Brooke,  585)  it  was  do- 
it, in  a  grant  of  a  strand  or  wasto 
:  a  river  to  the  public,  the  grantor 
»t  reserve  to  himself  the  right  to 
d  enclose  quays  on  tho  bank.  In 
V.  CaUemll  (5  B.  &  A.  '268,  315)  it  is 
n  the  judgment  of  Abbott,  C.  J.,  that 
it  to  the  public  of  any  advantage  the 
lainnot  reserve  to  himself  the  right 
6  at  pleasure  tho  full  enjoyment  of 
.  In  Boc.  Abr.,  Conditions  L,  it  is 
n:  "A  condition  upon  a  feoffment 
»t  to  alien  is  void,  because  it  is  re- 

to  the  estate.  So  if  a  conditiou 
feoffment  in  fee  that  his  daughters 
inherit;  for  this  is  repugnant  to  the 
id  an  attempt  to  establish  a  different 
inheritance  than  is  allowed  of  by 
Iso,  in  Com.  Dig.  Condition  (D.  5)  it 
''  So  if  a  condition  upon  a  feoffment 
oant  to  the  nature  of  the  estate ;  as 
Dt  upon  condition  that  a  feoffee  shall 
I  the  estate,  the  estate  is  absolute 
smiditkm  void."  Here  a  highway  is 
to  be  ez^qyed  without  obstruction. 


the  right  to  plough  it  is  repugnant  to  the 
grant,  and  void.  Indeed,  to  plough  up  the 
highway  is  a  nuisance.  In  Req,  v.  Charles- 
^north  (16  Q.  B.  1U12,  1020)  Lord  Cauip- 
bell,  C.J.,  says :  '*  It  is  argued  that  a  right 
has  been  reserved  by  the  landowner  to  make 
as  many  rail  and  tramroads  as  he  pleases,  in 
all  time  to  come,  for  the  convenient  uso  of  his 
pits ;  but  if  this  would  be  a  nuisance  there 
could  be  no  such  right  raserved."  A  custom 
to  erect  booths  on  a  highway  during  a  fair 
leaving  open  a  sufficient  part  of  the  highway 
iox  passage,  was  held  reasonable ;  not  on  the 
groimd  that  public  rights  could  be  limited 
for  a  private  b^icfit,  but  on  the  ground  that 
a  fair  was  a  public  convenience,  and  that  a 
benefit  arose  from  the  accommodation  afforded 
to  the  persons  frequenting  the  fair :  Elwoo^l  v. 
Bullock  (6  Q.  B.  38:^).  The  grantee  is  bound 
to  repair  the  thing  granted :  RMnn  v.  Jones 
(15  C.  B.  (N.S.)  221).  The  defendants,  who 
are  surveyors  of  highways,  have  done  no  more 
than  their  duty  in  repairing  tho  highway : 
Rex  V.  Lexike  (5  B.  &  Ad.  409).  A  question 
similar  to  the  present  was  raised  in  Mtrrrer  v. 
Woodgate,  (Ante,  p.  119.)  That  is  a  very  re- 
cent decision,  and  the  only  case  which  is  to 
be  found  to  support  the  right  set  up  on 
behalf  of  the  defendants;  it  was  on  the  au- 
thority of  Mercer  v.  W(K>dgate  (ante,  p.  119) 
that  this  case  was  decided  :  it  is,  however, 
not  binding  on  the  Court  of  Exchequer 
Chamber. 

FMtck,  Q.C,  (Grnviham  with  him),  for  the 
plaintiff,  was  not  heard. 

Kellt,  C.B.  The  judgment  of  the  Court 
of  Queen's  Bench  must  be  affirmed.  A  simi- 
lar question  to  the  present  was  decided  in 
Merctr  v.  Woodgate  (ante,  p.  119),  and  it 
is  on  that  authority  that  this  case  was  de- 
cided in  the  Court  below ;  it  roust  be  con- 
sidered therefore  that  this  is  in  the  nature  of 
an  appeal  from  that  decision.  The  princi- 
ples, however,  which  govern  the  present  ques- 
tion have  long  been  settled.  The  plaintiff  was 
the  occupier  of  a  field  through  which  is  a  foot- 
path, over  which,  from  time  immemorial,  the 
puhlic  had  a  right  of  way,  subject  to  the  right 
of  the  owner  of  the  soil,  also  from  time  imme- 
morial, to  plough  up  the  footpath,  and  for  a 
short  time  to  some  extent  to  interfere  with 
the  free  user  of  it.  The  question  is  whether  a 
restriction  which  derogates  so  much  from  the 
benefit  conferred  upon  the  pubb'c  can  be  at- 
tached to  tlio  dedication  of  a  bighwuy.  No 
doubt  if  such  a  reservation  were  inconsistent 
with  tho  legal  character  of  the  dedication  it 
would  be  void.  In  Elvood  v.  Bullock  (6  Q.  B. 
383)  tho  interruption  to  the  right  of  way, 
although  a  more  injurious  interference  with 
public  convenience  than  in  the  present  case, 
was  held  not  to  be  inconsistent  with  tho  dedi- 
cation. The  right  to  plough  up  the  footpath, 
and  thereby  temporanly  to  interfere  with  tlie 
user  of  it  by  the  public,  is  reasonable,  and  is 
not  inconsistent  with  the  dedication.     The 
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reservation  of  the  right  to  f^n^  up  the  foot- 
path is  not  so  injurious  as  some  other  reser- 
Tations  might  be ;  as,  for  instance,  the  reser- 
Tation  of  a  right  to  cut  a  channel  across  a 
highway  in  time  of  flood.  In  the  present  case, 
therefore,  I  think  the  reservation  ib  quite  con- 
sistent with  the  dedicati<Mi,  and  that,  00118&- 
quentlj,  the  plaintiff  is  entitled  to  have  a 
yerdict  entered  for  him  upon  the  5th  plf 


Brakwkll,  C^AarazLL,  and  Pigot 
and  Btls,  Kmaxukq,  and  IfoHTAaui 
J  J.,  concuzved. 

Judgment  afii 

Attomej  for  plaintiff:  E.  M.  Bort, 
Attomefsfor  dflfendanti:  Palmer,! 
dtBalL 


July  28,  j  GsoBas  MoBaAH  and  Othbrs,  PLAnrnrFS  nr  Ebbob  ;  ahd  Hbnbt  Cr. 


IW^l. 
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Defbhdakt  in  Ebbor.   [5  H.  L.  301.] 


Poor-rate — Coal  Mines — Iron  Mines — 43  Eliz. 

c.  2,  8.  1. 

Iran  mines  and  all  other  mines,  except  coal 
mines,  are,  under  the  statute  of  Elizabeth,  ex- 
empt from  liability  to  the  poor-rate.  The  sta- 
tute mentioning  mines  mentions  coal  mines  only, 
and  a  lonq  course  of  decisUm  has  estahHshid 
thai  the  rule  ex/n-essio  unius  est  exclusio  alterius 
ajtplies  to  the  enactment. 

Per  Lord  ChAmsford,  If  the  question  teas 
now  to  be  considered  for  the  first  time,  thouf^h 
it  might  be  difficult  to  satisfy  the  mind  why  the 
stitute  inentions  coal  mines  alone  as  the  subjects 
of  taxation,  the  ordinary  rules  for  the  construe- 
tion  of  statutes  would  have  the  effect  of  ex- 
cluding any  implied  intention  on  the  part  of 
the  legislature  beyond  or  different  from  what 
it  has  expressed. 

Semble,  thatgalees  under  the  Crovm  of  mines 
in  the  Forest  of  Dean  are  occupiers,  and  as  such 
are  liable  (where  the  mine  is  by  law  the  subject 
of  rating)  to  be  rated  as  occupiers  to  the  reli^ 
of  the  poor  of  the  parish. 

Per  Lord  Chelmsford.  TJte  interest  of  a 
gaJee  is,  under  24  <fc  25  Vict.  c.  40,  of  the  nature 
of  real  estate,  and  is  capable  of  occupation. 

This  was  a  proceeding  in  error  against  a 
judgment  of  the  Court  of  Exchequer  Chamber, 
wliic.h  had  affirmed  a  previous  judgment  of 
the  Court  of  Queen's  Bench.  (Ante,  p.  87 ; 
Law  Rep.  4  Q.  B.  581.) 

The  plaintiffs  in  error  were  the  overseers 
of  the  poor  of  the  township  of  East  Dean,  in 
the  coimty  of  Gloucester.  The  defendant  in 
error  was  interested  in  certain  iron  mines  in 
the  township.  What  was  the  legal  character 
of  his  interest  therein  was  one  of  the  ques- 
tions presented  for  consideration.  The  other 
was,  whether  iron  mines  were  rateable  to  the 
relief  of  the  poor  under  the  43  Eliz.  c.  12,  s.  1. 
The  forest  of  East  Dean  is  the  property  of  the 
Crown,  and  the  commissioners  appointed  to 
manage  that  prox)erty  have,  under  1  &  2 


Yict.  c.  43,  the  power  to  make  grant 
working  of  the  mines  within  the  hmi 
forest,  and  to  fix  the  rent  or  royalty 
But  the  galeage  rent  was  liable  to  be 
every  twenty-one  years.  These  pow 
more  folly  defined  in  the  Act,  24  & 
c.  40. 

Mr.  Crawshay  was  the  "  galee  "  (1 
tain  iron  mines  within  the  forest, 
character  of  his  holding  is  thus  d 
in  the  two  Acts.  By  1  &  2  Vict.  c. ' 
any  "  male  person  bom  or  abiding 
the  hundred  of  St.  Briavels,  of  thi 
twenty-one  years  and  upwards,  w 
have  worked  a  year  and  a  day  in  i 
iron  mine  within  the  said  hundred, 
deemed  a  free  miner,"  Ac.  To  such 
the  keeper  of  the  gawle,  or  gaveller, 
powered  to  grant  a  gale  of  the  mine 
24  &  25  Vict  c.  40,  s.  1,  thus  descr 
condition  of  a  galee :  "  The  grant  0 
of  coal  or  iron,  or  of  a  stone  quarry, 
deemed  to  have  conferred,  and  sha 
on  the  galee,  his  beirs  and  assigns, 
to  work  the  mine,  vein,  or  pit  then 
prised,  and  such  grant  shall  be  de 
have  conferred  on  the  grantee,  liis  1 
assigns,  an  interest  of  the  nature  of 
tate  such  licence,  nevertheless,  bein 
tional  on  the  payment  of  all  the  ren' 
ties,  and  other  dues  from  time  to  time 
to  Her  Majesty,  her  heirs  and  suc« 
respect  thereof,  and  the  observance 
formance  of  the  several  enactmenh 
sions,  rules,  and  regulations  for  t 
being  in  force  for  the  proper  oi)enin 
ing,  use,  and  management  of  the  gaU 


(1)  This  word  is  derived  from  GtAi 
though  now  frequently  uded  (especiair 
land)  as  a  mere  synonym  for  ren^  had  c 
the  meaning  of  tribute  or  aervioe.  It 
8axon  Xftpel,  henoe  GtaivelhcTte,  or  GkTd 
dnty  of  pioii^iiig  eo  much  land  for  the  1 
Gavelrep,  the  duty  of  reaping  for  him. 
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action  declared  that  "  every  lease  ' 
r  or  sand  "  was  in  like  manner  to  > 
al  on  the  payment  of  the  rents  ' 
8,  and  performance  of  tlio  con- 

ection  declared  that  "  the  oblipra-  ' 
^e  rent,  royalty,  and  other  dues 
» time  becoming  payable/'  and  to 
r^ulations,  &c.,  **  shall  be  a  pcr- 
tion  on  the  person  for  the  time 
)  actnal  possession  or  receipt  of  i 
}  of  the  gale,  whether  as  owner  - 
Ji  estate  of  freehold,  or  as  lessee,  | 
asee,  or  otherwise  howsoever  ;** 
bility  was  to  cease  with  the  cesser 
fiion. 

le  continuance  of  the  gale  the 
3  right  to  take  all  the  ore  he  can 
le  mines  comprised  in  his  gale, 
r,  1866,  a  rate  was  made  for  the  re- 
x>r  of  the  township  of  East  Dean, 
ieers  considering  Mr.  Grawshay,  in 
'  of  holder  of  a  gale  in  the  forest,  to 
iable  to  be  rated  as  an  occupier  of 
the  meaning  of  the  43  £li2.  (1), 
name  in  the  rate  in  respect  of  a 
08  of  2243/.  16*.,  and  afterwards 
tress  to  enforce  payment  of  the 
rawshay  thereon  brought  his  ac- 
an  illegal  distress.  A  case  was 
ut  pleadings,  and  the  Ck)urt  of 
ich  and  the  Court  of  Exchequer 
scessively  gave  judgment  against 
}.  This  proceeding  in  error  was 
t. 

es  were  summoned,  and  Mar- 
ly J.,  Blackburn,  J.,  M.  Smith,  J., 
and  Hannen,  J.,  attended. 

dmer,  Q,C,^  and  H.  James,  Q.C. 
with  them),  for  the  plaintiffs  in 
first  que^on  here  is  whether 
ure  rateable  under  the  provisions 
e  of  Elizabeth  (1;;  and  the  second, 
»y  whether  the  respondent  in  this 
ble  as  an  occupier, 
first  of  these  questions,  the  claim 
n  is  that  the  statute  only  men- 
ines,  which  it  is  said  shews  that 
in  the  contemplation  of  the  Icgis- 
that  it  deemed  no  other  mines 
nines  ought  to  be  rated,  and  that 
ction  must  be  put  upon  the  Act 
ce  with  the  principle  expressio 
iclnsio  alterius.  But  it  is  doubt- 
»inion  is  warranted  by  the  autho- 
ru6  ih&i  in  2'he  Lead  t-.mdting  Co.  v. 
3  Burr.  1341),  which  was  the  first 


I  Eliz.  c.  2,  B.  1,  enacts  that  the 
ens  and  Oferaeers  shall  raise  by  tax- 
r  inhabitant.  &c.,  and  of  every  oeei^ 
koiun,  eoal  minet,  or  saleable  under- 
fHitkh,  Ao.  .  .  .  according  to  the 


case  where  the  rateability  of  mines,  not  coal 
mines,  was  discussed.  Lord  Mansfield  adopted 
this  principle  as  the  ground  of  his  decision, 
ol)serviug  that,  at  the  time  of  the  statute, 
"there  were  other  mines  in  this  country." 
But  then  he  goes  on  to  shew  why  he  con- 
sidered these  other  mines  to  have  been  ex- 
cluded from  the  operation  of  the  statute,  and 
refers  that  exclusion  to  their  nature  and  con- 
dition, the  way  in  which  they  were  worked, 
and  the  risk  attending  the  working  of  them. 
Having  referred  to  what  he  supposes  may 
have  been  a  sufficient  reason  to  except  them 
out  of  the  Act,  he  says :  "  As  there  may  be  a 
reason  for  the  strict  letter  of  the  statute,  and 
none  appears  for  extending  it  beyond  the 
letter,  we  have  no  ground  for  giving  it  that 
extended  construction."  The  decision,  there- 
fore, of  that  case  depended  on  the  idea  of 
what  had  been  the  motives  of  the  legislature, 
and  not  upon  the  simple  application  of  the 
rule  of  expressio  unius.  Now  it  is  clear  that 
the  reasons  which  at  that  time  infiuenced  the 
mind  of  the  CJourt  did  not,  or  do  not  any 
longer,  exist,  for  all  such  mines  may  be 
worked  with  at  least  as  little  risk  or  diffi- 
culty, and  with  quite  as  much  certainty  of 
profit,  as  coal  mines.  The  reasons  given  by 
Lord  Mansfield  have  often  since  been  re- 
marked on,  and  not  always  with  approval, 
by  subsequent  judges.  In  Bex  v.  Cunning- 
ham (5  East.  478),  where  coal  and  iron  mines 
had  been  included  in  one  rate,  the  rate  was 
quashed.  Lord  Ellenborough  assuming  that 
iron  mines  could  not  be  rated,  and  quashing 
the  rate  because  being  bad  as  to  part  it  could 
not  be  sustained.  But  he  gave  no  opinion  in 
favour  of  the  assumed  statutory  ground  of 
exemption.  In  Ifex  v.  i^edgley  (2  B.  &  Ad.  65), 
Lord  Tenterden  having  said  that  he  took  it 
to  be  now  established  that  the  expression  of 
coal  mines  in  the  Statute  of  Elizabeth  had 
the  effect  of  excluding  all  other  mines,  went 
on  to  observe  on  the  reasons  given  by  the 
judges  in  the  preceding  cases,  and  said  (2  B. 
&  Ad.  75) :  "  1  must  confess  that  much  that 
has  been  said  is  by  no  means  satisfactory  to 
my  own  mind,  and  I  feel  great  difficulty  in 
endeavouring  to  reconcile  the  several  dicta 
\*ith  each  other ;"  yet  because  the  rule  had 
been  established  for  a  long  time  he  thought 
it  must  be  adhered  to.  the  disinclination 
which  he  felt  to  overrule  the  decisions  of  his 
predecessors  in  his  own  CJourt  is,  of  course, 
not  applicable  to  this  House,  where  the  prin- 
ciples of  those  decisions  can  be  authorita- 
tively considered.  Again,  in  Ilex  v.  Brettell 
(3  B.  &  Ad.  424)  where  clay  pits  were,  from 
the  manner  of  working  them,  held  to  be  clay 
mines,  and  therefore  not  rateable,  the  CJourt 
adhered  to  the  precedent  afforded  by  Ifex  v. 
Seduley  (2  B.  &  Ad.  66).  So  far,  therefore, 
the  rule  appeared  to  have  been  acted  on,  but 
with  a  clear  expression,  in  one  case  at  least, 
of  doubc  as  to  the  correctness  of  the  reasoning 
by  which  that  rule  was  established. 
Then  eomes  another  class  of  cases  in  which 
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distinctions  were  taken  that  had  the  effect  of 
getting  rid  of  the  strict  application  of  the 
role  as  stated  in  The  Lead  Smelting  Co.  y. 
Jiichardsan  (3  Burr.  1B41).    The  first  of  these 
cases  was  that  of  liowh  v.  Gelh  (Cowp.  451). 
where  the  lessee  (under  the  Crown)  of  lead 
mines    having  sub-leased  them  to  certain 
adyentnrers,  reserving  to  himself  a  part  of 
the  profit  from  the  ores  obtained  by  the 
adventurers,  and  obtained  by  them  without 
risk  to  himself,  was  held  rateable  in  respect 
to  those  profits.    There  Lord  Mansfield  mm- 
self  expressly  said   that  the  occupier  was 
liable  in  respect  of  a  profit  arising  from  the 
land — that  lead  mines  were  not  within  the 
Statute  of  Elizabeth,  for  that  they  were  un- 
certain and  might  be  unsuccessful,  that  there- 
fore the  tax  could  not  be  levied  on  the  ad- 
venturers, but  that  it  was  rightly  levied  upon 
the  person  who,  in  case  the  mines  proved 
of  value,  received  a  profit  on  that  value, 
which  he  obtained  without  risk.     In  Hex 
V.  Bishop  of  Hoc/.ester  (12  East,  353)  land- 
lords who  had  leased  mines  on  condition  of 
receiving  a  certain  rent  and  a  certain  pro- 
portion of  the  ore  which  should  be  ra^ed, 
were  held  not  rateable  in  respect  of  the  rent, 
whatever  might  be  their  liability  on  their 
portion  of  the  ore  raised,  should  any  ore  be 
raised.    In  Hex  v.  -SY.  Agnes  (3  T.  B.  480), 
persons  entitled  to  certain  portions  of  the  tin 
raised  by  the  adventurers,  to  whom  they  had 
leased  the  mines,  were  held  to  be  rateable. 
In  Bex  V.  Ue  Baptist  Mill  Co.  (1  M.  &.  S. 
6 1 2 ),  the  Icsset  s  (under  the  lord  of  the  manor) 
of  lot,  toll,  and  free  share  of  all  calamine 
raised  within  the  manor  were  held  liable  to 
be  rated  to  the  poor  as  occupiers  of  land, 
though  none  of  them  was  resident  in  the 
parish.    Lord  Ellenborough  there  said  :  "  If 
these  lessees  of  lot,  toll,  and  free  share  are 
rateable  at  all,  they  must  be  rateable  for  pro- 
perty falling  under  the  description  of  land  ;*' 
and  he  held  that  they  were   so  rateable, 
though  ho  intimated  a  doubt  whether  they 
could  have  maintained  trespass  quare  clau- 
sum  fregit  for   the   calamine  stone.      He 
looked  upon  it  as  "a  demise  of  a  specific 
portion  of  the  produce  of  land,  or,  in  other 
words,  land  itself,  free  from  risk  or  uncer- 
tainty."    Surely  that  view  of  the  matter 
establishes  that   the  iron  ore  which   this 
respondent  is  entitled  to  take,  is,  in  like 
manner,  "a  portion  of  the  produce  of  the 
land,  or,  in  other  words,  land  itself."    If  so, 
it  is  rateable  within  the  very  words  of  the 
statute.    And  he  adopted  this  view  because, 
as  he  said,  "  otherwise  we  might  have  been 
pressed    with   the   question    whether    the 
naming  coal  mines  in  the  statute  was,  ac- 
cording to  the  rule  Expressio  unius  est  ex- 
clusio  alterius,  to  all  intents  an  exclusion  of 
other  mines,  or  was  only  put  for  exanple,  as 
the  naming  of  a  class  in  the  statute  Oircimi- 
Bpect6  agatis ;  for  certainly  the  judges  who 
have  held  it  to  amount  to  the  exclusion  of 
other  mines  hdve  generally  coupled  it  with 


the  reason  that  other  mines  are  i 
risk.  Now  here  the  portion  of  o 
divested  of  riak— it  is  the  ckar 
which  the  lord  is  entitled,  indep 
any  contingency."  Nothing  ca 
clearly  shew  that  his  Lordi^ip  vi 
tantiy  yielded  to  the  argoment  of 
unius,  that  he  thought  it  was  doI 
toiy,  that  he  sought  for  the  groa 
cision  against  rateability  in  the 
uncertainty  of  obtaining  the  prodi 
mines,  and  that  where  risk  and  te 
did  not  exist  he  held  the  prodx 
mines  rateable.  In  Bex  y.  Pomfn 
S.  139)  the  Court  adopted  the  pix 
down  in  Bex  v.  The  Bishop  of  So 
'M^t,  353X  and  finding  there  that 
vation  of  a  portion  of  the  lead  ' 
reservation  of  part  of  the  mineral 
of  a  manufactured  article  which  i 
nature  of  rent,  held  that  the  appel 
not  rateable.  But,  except  for  th 
nature  of  the  reservation,  the  rat 
have  been  maintained.  And 
ground  of  exemption  was  not  adop 
v.  Todd  (12  Ad.  &  EL  816).  In 
Austell  (5  B.  &  Aid.  693),  where  t 
render  of  all  the  tin  to  be  raised 
was  first  to  be  put  into  a  merchai 
dition,  Lord  Chief  Justice  Abbo* 
act  on  Bex  v.  The  Bishop  of  Bochesti 
353),  nor  on  Bex  v.  Bom/ret  (5  It 
but,  taking  distinctions  between  tb 
the  case  then  before  the  Court,  held 
The  Baptist  Mill  Co.  (1  M.  &  S.  612) 
V.  Cells  (Cowp.  451)  were  the  case 
applicable,  and  sustained  the  i 
Justice  Bftyley  there,  too,  exp 
opinion  that  the  owner  of  the  & 
respect  of  this  reservation,  to  he 
an  occupier  of  the  land,  and  so  wi 
In  Bex  V.  IVemayne  (4  B.  &  Ad 
owner  of  the  soil  was  to  receive 
amount  of  which  was  calculated  oi 
tity  of  ore  raised,  but  he  was  not 
any  part  of  the  ore  itself— he,  the 
only  entitled  to  a  rent,  and  so  wai 
able.  In  Crease  v.  iSaivle  (2  Q.  B.  i 
the  grantee  of  the  Duke  of  Cot 
leased  to  adventurers,  reserving  1 
ceivable  by  the  duke,  which  wai 
quantity  of  the  ore  raised,  he  was 
rateable  in  respect  thereof.  The 
and  not  very  consistent  decisions 
difficulty  the  CJourts  had  felt  trot 
trine  of  non-rateability  as  qualifie 
upheld,  by  distinctious  touching  ' 
of  the  interest  reserved  to  the  cm 
mine.  It  could  hardly  be  said  tl 
decided  that  no  mines  but  coal  i 
liable  to  rate,  for  here  were  man; 
in  which  other  mines  had  been  ii 
jected  to  rate  on  account  of  the  u 
served  to  the  owner,  or  granted  a« 
to  lessees. 

Then  as  to  the  second  branch  o 
namely,  whether  this  respondent  i 
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'.  If  he  is,  he  is  liable.  The  case  > 
Mersey  Docks  (11  H.  L.  C.  443),  \ 
the  principle  that  "all  property  i 
beneficial  occupation,  ana  which, 
tenant,  would  oe  cnimble  of  pro- 
t,  is  liable  to  be  rated."  Here  i 
yperty  capable  of  beneficial  occu-  ■ 
m  fici  it  is  beneficially  occupied* 
r.  Trumpington  (ante,  p.  238),  it 
creed  that  A.  should  enter  on  B.'s 
lig  for  ooprolites  in  a  specified 
Doe  the  excavations,  finish  the 
certain  time,  re-instate  the  land, 
idd  and  deliver  up  the  land  to  B. 
Te  were  no  words  expressly  giving 
ight  to  the  exclusive  occupation 
he  was  held  to  possess  that  right, 
fas  treated  as  the  occupier  of  the 
as  such  liable  to  be  rated.  In 
a^ent  in  that  case  Mr.  Justice 
said :  "  The  doctrine  that  the  pro- 
oes  can  be  rated  although  mines 
ery  peculiar,  and  rests  upon  au- 
ne."  Again,  on  the  question  of 
m  aooount  of  occupation,  there  was 
The  Metropolitan  Board  of  Works 
m  (ante,  p.  274),  where  the  Board 
lad  constructed  sewers  on  an  em- 
and  erected  a  pumping  station 
rorks,  and  there,  though  Qie  board 
pecuniary  advantages  firom  these 
;h  were  maintained  bv  rates  levied 
ites,  and  it  was  held,  that  there 
10  beneficial  occupation  of  the 
it  was  also  held  tnat  there  was 
.  occupation  of  the  other  works, 
held  to  be  rateable  at  the  value 
e  same  would  let  to  a  tenant  from 
r. 

Q,C.,  and  H.  Matthews,  Q.C.,  for 
ats  in  error.  There  are  two  ques- 
first,  whether  iron  mines  are  sub- 
ig  for  the  relief  of  the  poor ;  and, 
hether  a  galee  of  these  particular 
occupier  so  as  to  be  liable  to  rates, 
question  is  decided  in  the  nega- 
ond  will  not  arise, 
dons  on  this  subject  are  not  con- 
t  uniform,  and  the  practice  has 
•r  a  period  of  above  200  years, 
ich  time  coal  mines  alone  have 
The  legislature  has  expressed 
iertain  manner,  and  firom  tne  first 
le  question  came  before  the  Courts 
held  that  coal  mines  are  alone 
be  xxmr-rate.  It  is  impossible  to 
Tain  to  inquire,  why  coal  mines 
been  mentioned  in  the  statute, 
BT  the  reasons  supposed  to  have 
the  legislature  in  this  matter  are 
'  or  not;  the  fact  is,  that  all  other 
I  been  left  out  of  the  statutes,  and 
made  the  subject  of  taxation  by 
putting  a  feuiciful  construction 

HumvoBD  :^Suppo8e  the  owner 
me  mine  worked  it  himself,  would 


he  not  be  liable  as  a  person  in  occupation  of 
land  from  which  he  derived  a  profit  ?J 

It  is  needless  to  consider  such  a  case,  for 
here  the  party  rated  is  not  the  occupier  of 
the  mine,  but  merely  the  worker  of  it. 

[Lord  Chelmsfokd: — But  is  not  the  mine 
land— and  if  so,  is  not  he  who  gets  a  profit 
for  working  it,  an  occupier  of  land,  so  as  to 
be  rateable  in  respect  of  the  profit  ?J 

A  mine  cannot  be  constructively  held  to 
be  land,  for  the  statute  has  expressly  distin- 
guished between  land  and  mines,  and  has 
limited  to  one  sort  of  mine  the  liability  to 
rate.  Tliat  cannot  be  controverted  without 
overruling  all  the  cases  that  have  been  decided 
on  the  point. 

The  case  of  Jones  v.  Mersey  Docks  (11 
H.  L.  G.  413;  does  not  decide  the  present; 
first,  because  there  is  not  here  an  occupa- 
tion, and,  next,  because  of  the  words  of  the 
statute,  and  the  many  cases  in  which  they 
have  received  an  authoritative  construction 
declaring  that  coal  mines  are  alone  rateable . 
As  to  occupation,  the  23rd  and  24th  sections 
of  the  1  &  2  Vict.  c.  43,  shew  exactly  what  is 
the  character  of  a  galee,  and  establish  that  he 
is  not  an  occupier  within  the  proper  mean- 
ing of  that  term.  First,  he  must  be  a  "  free 
miner**  within  the  previous  sections  of  the 
statute,  then  he  must  be  registered  as  such 
— being  a  free  miner,  and  being  registered, 
he  may  receive  from  the  gaveller  leave  to 
open  mines;  but  if  he  has  become  a  free 
miner  only  by  reason  of  working  a  year  and 
a  day,  he  is  not  to  have  leave  to  open  mines, 
but  only  to  receive  a  lease  of  a  quarry,  and 
all  the  persons  entitled  to  work  are  to  do  so 
under  the  regulations  prescribed  by  the  com- 
missioners. All  these  things  shew  that  a 
galee  is  not  properly  an  occupier,  but  only  a 
licensed  workman,  in  which  character  he  is 
not  liable  to  be  rated.  There  is  a  marked 
distinction,  therefore,  between  the  case  of 
Boads  v.  Trumpington  (ante,  p.  238),  and  the 
present,  for  there  the  person  who  was  to  dig 
for  coprolites  was  to  have  the  exclusive  use 
of  the  land  for  that  purpose,  and  at  the 
end  of  his  term  "to  yield  up"  the  land  to 
the  owner,  a  form  of  expression  which 
clearly  shews  that  while  he  was  using  the 
land  he  was  in  exclusive  possession  of  it. 
Here  there  is  nothing  of  tne  sort,  nothing 
but  a  licence  (under  regulations  imposed  by 
the  commissioners),  to  take  the  iron  ore,  but 
there  is  no  occupation  of  the  land.  In  Bex 
V.  Pomfret  (5  M.  &  S.  139)  Lord  Ellenborough 
said  that  who  were  the  owners  or  lessees  of 
mines  depended  altogether  on  the  customs  of 
the  place.  Chi  that  principle  the  use  to 
which  young  fir  trees  were  put,  led  the 
Court,  in  Bex  v.  Ferrybridge  (1  B.  &  Or.  375), 
to  determine  that  they  were  not  saleable 
underwoods.  The  same  principle  was  acted 
on  in  Fitzhardinye  (Lord)  v.  Hritchett  (Law 
Rep.  2  Q.  B.  135;  8  B.  &,  S.  216).  Tried  by 
that  test  it  is  clear  that  the  customs  of  the 
place,  the  customs  of  Dean  Forest,  as  created 
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and  regnlated  by  the  statntes,  did  not  confer 
on  this  respondent  the  character  of  an  occu- 
pier. The  only  ground  in  lUx  y.  ISi.  Antfdl 
(5  B.  &  Aid.  693)  for  holding  the  owner  of 
mines  to  be  rateable  was,  that  his  reserva- 
tion of  one-eighth  share  of  the  tin  ore  raised 
operated  as  an  exception  out  of  the  demise. 
Lord  Chief  Justice  Abbott  expressly  describes 
the  owner  as  by  that  reserration  making  him- 
self "  an  occupier  of  the  land,  and  denying 
a  profit  in  respect  of  that  occupation."  Here 
the  respondent  is  in  no  sense  an  occupier  of 
the  land,  though,  even  if  he  was,  his  occupa- 
tion would  be  of  property  which  by  statute 
was  not  liable  to  be  rated. 
//.  James,  Q.C.,  replied. 

Lord  Chklmsford  moved  that  the  follow- 
ing question  be  put  to  the  Judges : — 

"Wliether  the  respondent  being,  in  the 
manner  stated  in  the  special  case,  a  galee  of 
certain  mines  of  iron  ore  in  the  township  of 
East  Dean,  is  or  is  not  liable  to  be  rated  to 
the  relief  of  the  poor  ?" 

The  Judges  requested  time  to  consider  the 
question. 

Mabtin,  B.,  delivered  the  opinion  of  the 
Judges:— 

In  answer  to  the  question  proposed  to  the 
Judges  by  your  Lordships,  I  have  to  state 
their  unanimous  opinion  that  the  defendant 
in  error  being  galeo  of  certain  mines  of  iron 
ore  in  the  township  of  East  Dean  in  the 
manner  stated  in  the  special  case  is  not  liable 
to  be  rated  to  the  relief  of  the  poor. 

Your  Lordships'  question  depends  upon 
the  construction  of  the  1st  section  of  the 
original  Poor  Law  Act  (48  Eliz.  c.  2).  This 
Act  was  passed  in  the  year  1601,  and  the 
point  now  in  dispute,  viz.,  whether  any  other 
mines  except  coal  mines  are  rateable  to  poor- 
rate,  has  been  the  subject  of  very  many  deci- 
sions reported  in  the  books,  and  from  the 
time  of  its  enactment,  270  years  ago,  to  the 
present  time,  the  practice  has  been  uniform, 
that  no  mines  except  coal  mines  have  ever 
been  rated,  and  although  the  reported  cases 
do  not  commence  so  early,  yet  so  far  as  they 
are  known,  there  has  been  one  unvariable, 
um'form,  and  constant  flow  of  decisions  all 
one  way,  that  except  coal  mines  no  other 
mines  are  rateable. 

Very  many  cases  were  cited  on  the  argu- 
ment I  mean  to  refer  to  three  only.  The 
first  is  the  case  of  The  Lead  Smelting  Co, 
y.  Bichardson  (3  Burr.  1341).  This  was  in 
Lord  Mansfield's  time,  in  the  year  17G2.  It 
was  twice  argued,  and  by  the  direction  of 
the  Court  inquiry  was  made  as  to  what  mines 
were  in  fact  rated,  and  the  answer  seems  to 
have  been  that  none  other  than  coal  mines 
had  been.  In  the  result  Lord  Mansfield 
and  the  other  judges  delivered  most  decided 
judgments  that  no  other  mines  except  coal 
mines  were  rateable. 

The  next  caae  to  which  I  desire  to  refer  is 


t 


Bex  y.  The  Inhabitants  ^  SedpUy  i% 
65).  This  case  was  decided  m  1831 
argued  at  great  length,  and  Lord  T 
deUvered  the  judgment  of  the  Go 
stated  it  to  be  eb&blished  law  fhtl 
pression  of  "  coal  mines"  in  the  ati 
the  effect  of  excluding  all  other  nd 
expressed  himself  as  by  no  meaoB  sa 
his  own  mind  with  that  constrndiQi 
said  that  the  rule  had  been  esiablif 
acted  upon  for  so  long  a  time  tbit 
to  be  adhered  to,  unless  it  oould  be  ] 
said  that  it  was  wrong,  and  prodnot 
convenience.  I  need  not  tell  yopr  1 
that  no  inconvenience  was  pointe 
the  argument  before  you ;  which  n 
directed  against  some  reasons  wbi 
judges  had  given  in  some  of  the 
This  case  is  important,  because  it  6 
Lord  Tenterden  and  the  Court  of  Eii 
forty  years  ago  thought  that  if  1 
been  error  in  the  construction  of  ti 
it  was  too  late  to  remedy  it 

The  next  case,  the  third  and  U 
which  I  propose  to  refer,  is  Creas 
in  the  Exchequer  Chamber  (2  ( 
The  question  there  was  not  the  sa 
present,  although  it  arose  upon  the 
tion  of  the  Act  as  to  the  poor ;  but  th 
Justice  Tindal,  in  delivering  the  ji 
the  Court,  said :  "  Importimt  as 
branches  of  the  law  to  abide  by  p 
cisions,  in  none  is  it  more  importi 
this.  The  rul^  which  apply  tc 
ability  of  property  are  everywhere 
upon  in  the  nmnagement  of  paroc 
and  materially  affect  the  value  of  < 

This  case  was  decided  in  184' 
Court  of  Exchequer  Chamber  act 
formity  with  the  opinion  of  th 
King's  Bench  in  1831. 

The  question  depends  upon  th 
tion  of  language  used  considerabl; 
two  centuries  ago.  One  unifom 
tion  has  been  put  upon  it  ever  si 
doubt  very  many  persons  have  e 
contracts,  and  are  now  in  the  oo 
property,  in  the  belief  that  wha 
hela  to  be  law  so  long  shall  contii 
until  altered  by  the  legislatuie. 
to  set  up  our  own  opinions  aga 
long-continued  contemporaneous 
where  are  we  to  sto^?  If  we  j 
give  a  new  construction  to  a  wri 
300  years  old,  why  may  we  not  g 
years  and  give  a  new  constructioz 
tute  "  Quia  Emptores  "  or  "  De  Dc 
Statute  of  Uses,  because  we  do  no 
fied  that  the  language  in  which  i 
pressed  properly  bears  the  meanini 
to  it  by  Lord  Ck)ke  and  the  other 
rities  in  the  law. 

In  construing  old  statutes  it  has 
to  pay  great  regard  to  the  oonsti 
upon  them  by  the  judges  who 
soon  after  the  time  whan  they  i 
becaxuae  they  were  best  able  to  ji 
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9  makers  at  the  time.  The 
e  for  170  years  after  the  Act 
ifised,  not  to  rate  any  mines 
,  shews  what  the  contempo- 
km  of  the  Act  was.  "  Cotem- 
io  est  fortissima  in  lege  "  is  a 
Q  of  Coke's  as  applied  to  sta- 
.  Institate,  11  and  136 ;  4th 

mperfluons  to  add  that  at  tlie 
A.ct  was  passed  other  mines 
.  worked  as  well  as  coal  mines, 
a  grant  to  the  Duke  of  Bed- 
mt  of  France,  of  all  mines  of 
'  in  England,  rendering  a  cer- 
the  King  and  a  certain  portion 
the  soil :  4th  Institute,  860. 
r  excluding  all  mines  but  coal 
Act  may  possibly  have  been 
es  were  regarded  rather  as  in 
manufactures  or  conunercial 
led  on  by  means  of  the  ores 
in  their  natural  state  capable 
and  if  this  was  wrong,  and  so 
nand  a  remedy,  it  may  be  re- 
:  legislature  in  such  manner 
i^nlations  as  to  rating  as  may 

»t  consider  ourselves  at  liberty 
X)  a  critical  examination  of  the 
t.  We  think  its  meaning  is  ab- 
iclusiyely  settled  by  authority, 
of  your  Lordships  in  Jones  y. 
11  H.  L.  C.  443)  in  no  way 
this  principle,  for  there  the 
conflicting. 

»BD  Chblmsfobd.  My  Lords, 
raised  by  this  proceeding  in 
ler  mines  of  iron  ore  are  rate- 
f  of  the  poor  under  the  statute 
c.  2 ;  and  if  they  are,  whether 
mines  are  liable  to  be  rated  as 

)d  upon  this  second  question 
Qt  in  error  that  the  galees  of 
rest  of  Dean  are  mere  licensees 
vn,  and  not  occupiers.  If  it 
to  determine  this  question,  I 
)me  difficulty  in  adopting  the 
srest  of  the  galee  presented  to 
I  in  the  argument  on  behalf  of 
Q  error. 

lat  at  the  time  of  the  passing 
•  Vict  c  40,  some  doubts  had 
d  as  to  the  estate  and  interest 
rants  of  gales  of  coal  and  iron 
3st  of  "Dean ;  and  for  quieting 
le  1st  section  of  that  Act  en- 
res  : — [His  Lordship  read  it. 
I  The  interest  of  the  galee  in 
Qfore,  is  not  a  mere  licence  to 
i  of  the  nature  of  real  estate, 
of  occupation. 

bed  in  the  course  of  the  argu- 

galees  of  coal  mines  in  the 

D,  which  are  granted  in  the 


same  manner  as  the  iron  mines,  have  always 
been  rated  to  the  relief  of  the  poor  as  occu- 
piers of  the  mines.  But  whatever  conclusion 
may  be  formed  upon  this  point,  your  Lord- 
ships will  probably  agree  with  me  in  the 
opinion  that  iron  and  all  other  mines,  except 
coal  mines,  are  exempt  from  liability  to  poor- 
rate  under  the  Statute  of  Elizabeth. 

There  has  been  a  common  consent  of  all 
the  Judges  to  whom  the  question  has  been 
submitted  as  to  the  non-rateability  of  the 
defendant  in  error.  The  Court  of  Queen's 
Bench,  upon  the  special  case  stat^  by  con- 
sent, gave  judgment  pro  form4  for  the  defen- 
dant in  error  without  argument  llie  Court 
of  Exchequer  Chamb^  consisted  of  six  judges, 
who,  after  a  short  argument  for  the  now 
plaintiff  in  error,  and  without  calling  upon  the 
other  side,  briefly  stated  that  they  "  thought 
it  wise  (in  the  language  of  Chief  Justice 
Tindal  in  Crease  v.  Sawle  (2  Q.  B.  886)  to 
abide  by  the  construction  which  numerous 
decisions  have  given  to  the  words  of  the  sta- 
tute, and  which  has  been  for  a  long  time  acted 
upon;**  "and  they  therefore  held  the  occu- 
pier of  an  iron  mine  not  to  be  rateable,  coal 
mines  alone  being  mentioned  in  the  statute.". 

The  six  learned  Judges  whose  assistance 
your  Lordships  desireof,  in  answer  to  the 

Suestion  put  to  them,  have  now  delivered 
tieir  unanimous  opinion  that  the  defendant 
in  error  was  not  liable  to  be  rated  to  the 
rehef  of  the  poor. 

After  these  uniform  judicial  decisions, 
after  more  than  two  centuries  and  a  half  of 
practical  acquiescence  in  the  construction  of 
the  Statute  of  Elizabeth,  there  not  being  a 
single  instance  of  any  other  mines  than  coal 
mines  having  been  rated  to  the  relief  of  the 
poor  during  this  long  period,  unless  it  clearly 
appeared  that  the  decisions  had  commenced 
and  had  been  continued  in  error,  your  Lord- 
ships would  be  very  reluctant  to  disturb 
what  has  invariably  been  regarded  as  the 
settled  law  upon  the  subject.  But  the  highest 
point  to  which  the  argument  against  the  con- 
struction put  upon  the  statute  can  be  carried 
is  only  to  the  suggestion  of  a  doubt.  It  may 
be  difficult  to  explain  why  coal  mines  alone 
should  have  been  specified  in  the  Statute  of 
Elizabeth,  when  other  mines  existed  and  were 
piofltable  to  the  workers.  The  reasons  as- 
sinied  by  Lord  Mansfleld  and  the  other 
judges  in  the  case  of  2%e  Lead  Co,  v.  Jiichard- 
sen  (3  Burr.  1341),  for  the  statute  having 
confined  the  liability  of  taxation  for  the  relief 
of  the  poor  to  one  species  of  mines,  may  not 
be  satisfactory;  but  the  statute  must  speak 
ior  itself;  and  when,  in  particularizing  the 
various  descriptions  of  property  from  which 
the  money  for  the  relief  of  the  poor  is  to  be 
raised,  it  comes  to  mines,  and  mentions  coal 
mines  only,  it  must  be  taken  to  mean  tiiat 
these  alone  shall  be  taxable.  The  well-known 
rule  of  construction  expressio  unius  est  ex- 
clusio  alterius  is  here  applicable.  And  the 
intention  to  exclude  otner  mines  from  the 
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operation  of  tho  statute  which  it  implies  is 
strongly  fortified  by  contemporaneous  expo- 
sition in  the  unifonn  practice  which  has  pre- 
vailed from  the  passing  of  the  statute  to  the 
j>roRont  time. 

Nor  are  there  wanting  decisions  upon  the 
very  point.  The  first  which  is  reported  is 
that  which  has  been  already  mentioned.  7//e 
J  end  (\).  V.  Richards'. n  (3  Burr.  1341),  which 
waH  decided  more  than  a  century  ago,  namely, 
in  tho  year  17G2.  That  was  a  case  as  to  the 
rateability  of  lead  mines,  and  the  Court 
cjiuwhI  inquiry  to  be  made  with  respect  to 
the  rating  of  other  mines  besides  coal  mines, 
and  loanit  that  at  that  time  (160  years  after 
the  ]>asKing  of  tho  Statute  of  Elizabeth)  lead 
mines  throughout  England  and  tin  mines  in 
Cornwall  had  never  been  rated.  The  Court 
of  King's  Bench  held  that  the  jjlaintiffs, 
l(?H8(!eH  of  lead  mines,  who  jiaid  no  rent,  but 
only  a  c(Ttain  part  of  the  ore  raised,  were  not 
liable  in  resiKict  thereof  to  bo  rated  to  the 
rcilief  of  the  j)Oor. 

The  ca.«<OH  of  (UM!^e  v.  f'avh  (2  Q.  B.  862), 
and  lit'fj.  V.  T(Hid  and  Others  (12  Ad.  &  El. 
816),  cited  in  the  argument,  are  not  op- 
|M)Ked  \jci  that  decision.  It  was  not  held  in 
eithc^r  of  these  cases  that  the  tin  mine  in  tho 
one  ciuse,  or  the  lead  mine  in  the  other,  was 
rateable,  but  that  tho  lessors  receiving  by 
way  of  render  a  certain  proportion  of  the  ore 
in  an  unmanufactured  state,  were  rateable  to 
tlio  relief  of  tho  iioor  in  respect  to  tho  oro 
delivered  to  them. 

The  case  of  lief  v.  The  Jnhnhitantsof  Sedyley 
(2  H.  it  Ad.  65),  was  decided  in  the  year  1831 ; 
all  the  cases  ujM>n  the  subject  of  the  rate- 
ability  of  mines,  from  that  of  The  Lead  Smelting 
Co.  V.  Uichardsun  (3  Burr.  1341)  downwards, 
were  cited  there  in  the  course  of  the  argument; 
and  it  was  held  that  tho  express  mention  of 
coal  mines  in  tho  Statute  of  Elizabeth  was  a 
virtual  exclusion  of  all  other  mines,  and  con- 
sequently that  other  mines  were  not  rateable 
to  tho  relief  of  the  \yooT.  Ix)rd  Tonterden, 
in  adverting  to  the  dicta  and  opinions  of 
judges  before  whom  nuestions  of  this  nature 
liad  l)een  brought,  said :  "  I  must  confess  that 
much  that  has  l)een  thus  said  is  by  no  means 
satisfactory  to  my  own  mind,  and  that  I  feel 
great  difficulty  in  an  endeavour  to  reconcile 
the  several  dicta  with  each  other.  But  it  is 
not  necessary  to  do  this.  The  rule  of  con- 
struction has  IxHin  established  and  acted 
upon  for  a  long  time  and  ought  to  bo  adhered 
to,  unless  wo  could  say  positively  that  it 
is  wrong  and  productive  of  inconvcm'ence.* 
After  tliis  long-continued  course  of  dicta  and 
decisions,  unless  your  Lordships  entertained 
the  strongest  opinion  that  the  first  decision 
on  tho  subject  was  erroneous,  and  all  the 
cases  that  followed  were  merely  echoes  of  the 
first,  you  would  be  most  unwilling  to  pro- 
nounce a  condenmation  of  the  judgments 
which  have  been  given,  and  of  the  practice 
which  has  uniformly  prevailed  for  so  long  a 
period,  for  the  exemption  of  all  other  mines 


except  coal  mines  from  lulnlity  to  be 
for  the  relief  of  the  poor.  But  if  the 
tion  had  been  one  which  had  to  be  cons 
for  the  first  time,  although  I  am  una 
satisfy  my  mind  why  the  statute  me 
coal  mines  alone  as  subjects  of  taxat 
should,  in  acting  upon  the  ord^ary  rd 
the  construction  of  statutes,  have  bee 
able  to  gather  an  implied  intenti<m  c 
part  of  the  legislature  beyond  what 
expressed.  If  it  was  intended  that  dl 
should  be  taxable  towards  the  objects 
statute,  it  is  not  easy  to  explain  wh 
intention  was  not  made  plain,  by  sim] 
j  pressing  it ;  or  if,  with  this  existing  int( 
ooal  mines  for  some  reason  or  other  v 
I  be  specially  mentioned,  it  could  hardly 
.  have  occurred  to  the  legislature  to  bri 
'  rest  of  the  mines  expressly  within  the  li 
I  to  taxation  by  the  words  "coal  and 

mines." 
I      I  submit  to  your  Lordships  that  the 
ment  of  the  Court  of  Exchequer  ou^l 
affirmed. 

Lord  Westbuby.  My  Lords,  it  : 
necessary  in  the  present  case  to  examin 
any  accuracy  what  is  the  nature  of  t 
terest  of  a  galee  in  mines  of  iron  ore ;  be 
supposing  it  be  r^rded  as  a  tenemei 
not  merely  as  an  incorporeal  right,  I  i 
still  arrive  at  the  conclusion  that  we 
bow  to  the  uniform  interpretation  whi( 
been  put  upon  the  Statute  of  Elizabet 
must  not  attempt  to  disturb  the  exp 
which  it  has  received. 

With  regard  to  a  great  deal  of  the  i 
ing  in  former  and  in  later  cases,  in  si 
of  that  interpretation  of  the  statute,  i 
question  could  now  be  entered  into,  1 1 
be  very  much  inclined  to  quarrel  with 
it  is  unnecessary  to  enter  into  that,  b 
if  we  find  a  uniform  interpretation  of 
tuto  upon  a  question  materially  aflfectii 
perty,  and  perpetually  recurring,  and 
has  been  adhered  to  without  interrup 
would  be  imnossible  for  us  to  intnxu 

Erecedent  of  disregarding  that  interpre 
disagreeing  with  it  would  thereby  be  si 
rights  and  titles  which  have  been  fo 
through  so  many  years  upon  the  con' 
that  that  interpretation  is  the  legal  an 
per  one,  and  is  one  which  will  not  be  de 
from.  My  Lords,  I  can  only  say  th 
decision  which  your  Lordships  arri'' 
some  four  or  five  years  ago  in  Jon« 
Mersey  Docks  Co.  (11  H.  L.  C.  443)  is 
all  at  variance  with  the  decision  whic 
are  now  disposed  to  come  to,  because 
you  had  a  great  variety  of  conflictii 
cisions,  the  scale  descending  at  one  tin 
ascending  at  another;  and  in  that  st 
conflicting  determinations  you  were  o 
to  come  to  some  settled  opinion  upc 

§  roper  interpretation  of  the  statute, 
oes  not  appear  to  be  so  in  this  case, 
you  have  everything  upon  which  the  j 
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country  are  disposed  to  rely  in  the 
tion  of  land  and  in  dealings  with  land, 
,  the  uniform  declaration  of  the  law 
re  than  two  centuries.  I  hope,  there- 
at your  Lordships  will  concur  in  the 
ion  that,  upon  that  ground  alone,  this 
ought  to  be  dismissed. 
joras,  I  may  say  that  if,  in  this  state 
oiDfitiEUices,  the  law  rec[uircs  to  be 
,  that  alteration  must  be  effected  by 
tofn,  and  ought  not  to  be  brought 
»j  reyersing  a  long  course  of  decision 


and  of  settled  practice  by  a  decision  of  your 
Lordships'  House. 

Lord  Coloksat  entirely  concurred. 

Judgment  affirmed. 

m 

Attorneys  for  plaintifife  in  error :  Rogerson 
&  Ford, 

Attorneys  for  defendant  in  error :  Jones  db 
Starling. 
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The  Liverpool  United  Gas-light  Compant,  Appellants;  The  Oyebseebs  of 
THE  Poor  of  Eyerton,  and  the  Union  Assessment  Committee  of  the 
Union  of  West  Derby,  Respondents  (1).    [6  C.  P.  414.] 


e— Union  Asscasment  Act  (27  &  28  Vict. 
9)  —Notice  6f  Appeal— Next  Practicable 
donB — Prohibition. 

yr-rate  was  made  for  the  township  of 
on  the  Sth  of  July,  1870.  The  Liver- 
\ited  Qas  Co.,  being  dissatisfied  there- 
» the  Srd  of  August  applied  to  the  union 
mt  committee  for  relief;  hut  the  com- 
^sclined  to  grant  it.  The  next  sessions 
horough  of  Liverpool  were  held  on  the 
eptember,  hut  no  appeal  against  the  rate 
»  entered.  Tlie  company,  having  given 
nty-<me  days*  notice  required  by  the 
Assessment  Act  (27  <£;  28  Vict.  c.  39), 
ved  to  enter  an  appeal  agairist  the  rate 
isfhns  held  on  the  26th  of  October,  con- 
thai  the  sessions  of  September  were  not 
I  practicable  sessions  after  the  decision 
assessment  committee,  inasmuch  cu  it 
nve  them  only  six  days  before  the  twenty- 
fSf  which  uxu  not  a  sufficient  time  to 
'Aem  to  determine  whether  they  wotdd 
9r  not.  The  recorder,  yielding  to  this 
it,  allowed  the  appeal  to  be  entered  and 
at  the  October  sessions : — 
,  that  it  uxu  competent  to  this  Court  to 
^he  decision  of  the  recorder,  upon  a  mo- 
'  a  prohibition ;  and  that  he  vxui  wrong 
ng  ihe  September  sessions  not  to  be  the 
actioable  sessions,  and  consequently  that 
no  jurisdiction  to  entertain  the  appeal 
kioier  sessions. 

calling  upon  the  Recorder  of  Liver- 
id  the  Liyerpool  United  Gas-Light 
tf  to  Bhew  cause  why  a  writ  of  pro- 


(1)  Bedded  in  Hilary  Term. 


hibition  should  not  issue,  to  prohibit  the  re- 
corder from  trying  an  appeal  by  the  Liver- 
pool United  Gas-Light  Company  against  a 
poor-rate  made  for  the  township  of  Everton, 
in  the  Union  of  West  Derby,  Lancaster,  on 
the  8th  of  April,  1870,  on  the  ground  that 
such  appeal  was  not  in  accordance  with  the 
statutes  17  Geo.  2,  c.  38, 12  &  13  Vict.  c.  45, 
and  27  &  28  Vict.  c.  39,  and  that  therefore 
the  recorder  had  no  jurisdiction  to  try  the 
appeal. 

The  rate  was  made  and  duly  allowed  on 
the  8th  of  July,  1870.  On  the  3rd  of  August 
tlic  Liverpool  Gas  Company  went  before  the 
assessment  committee  of  the  union  of  West 
Derby  to  complain  of  the  assessment  of  their 
works,  but  failed  to  obtain  any  relief,  The 
next  sessions  for  the  borough  of  Liverpool 
were  held  (1)  on  the  1st  of  September,  when 
nothing  was  done.  At  the  quarter  sessions 
held  on  the  26th  of  October,  twenty-one  days' 
notice  having  been  given  to  the  assessment 
committee,  an  application  was  made  on  be- 
half of  the  company  to  enter  and  respite  an 
appeal  against  the  rate.  This  was  opposed 
by  counsel  on  behalf  of  the  respondents  oa 
the  ground  that  the  application  was  too  late, 
the  next  sessions  helu  after  the  3rd  of  Au- 
gust, when  the  committee  refused  to  alter 
the  rate,  being  the  1st  of  September.  The 
recorder,  however,  held  that  the  period  which 
intervened  between  the  3rd  of  August  and 


(1)  It  was  stated  tliat  at  Liverpool  there  are 
four  quarter  sessions^  and  other  four  intermediate 
Bessiona,— not  held  by  adjournment,  but  inde- 
pendent Bcssions, — which  are  hold  at  uncertain 
periods  fixed  at  the  discretion  of  the  recorder,  of 
which  ten  days'  notice  must  be  given. 
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the  10th,  which  would  be  the  last  day  for 
giving  the  notice  for  the  September  sessions, 
required  by  27  &  28  Vict,  c  39,  s.  1  (1),  did 
not  afford  the  company  a  reasonable  time  to 
make  up  their  minds  as  to  whether  they 
would  appeal  or  not,  and  consequently  that 
the  October  sessions  were  the  next  practica- 
ble sessions  for  the  purpose ;  and  he  allowed 
the  appeal  to  be  then  entered  and  respited. 

Quain,  Q.C.,  and  J.  P.  Thomptian,  shewed 
cause.  The  17  Geo.  2,  c.  38,  s.  4,  which  gives 
the  appeal  to  "  the  next  general  or  quarter 
sessions  of  the  peace,"  requires  a  reasonable 
notice  thereof  to  be  given  to  the  churchwar- 
dens or  overseers.  In  Dickenson's  Quarter 
Sessions,  r)th  ed.  p.  633,  it  is  said :  "  Most 
statutes  limit  the  appeal  to  the  ntjt  session, 
words  which,  unac<iompanied  by  more  ex- 
press directions,  have  occasioned  much  con- 
troversy with  resixjct  to  the  moment  from 
which  the  time  for  entering  an  appeal  begins 
to  be  reckoned.  Generally  speaking,  in  the 
absence  of  more  specific  provision,  the  terms 
*  next  session/  or  *  next  quarter  session,'  mean 
the  next  jwssible  or  pmcticnhle  session  after 
tlie  i)rincipal  act  done  in  each  case;  at  which 
session  an  apix3al,  effectual  with  respect  to 
its  preliminaries  of  suflicient  notice,  recogni- 
zance, &c.,  can  be  lodged,  not  for  respite  or 
adjournment  only,  but  for  hearing :  for,  it  is 
obvioTis  that  the  sessions  may  be  sitting  at 
the  time  when  the  act  oc<;asioning  the  neces- 
sity for  appealing  hapix;ns,  or  may  follow  so 
soon  after  that  the  api)ellants  would  not 
have  that  reasonal)le  time  to  which  they  are 
entitknl,  to  consider,  in  the  first  instance, 
whether  they  should  appeal  or  not,  or,  next, 
to  prepare  for  trial  by  searching  for  evidence, 

(1)  27  &  28  Vict.  c.  BO,  8. 1,  enacts  that, "  before 
nny  apfM-al  ehnll  be  board  by  any  special  or  quar- 
ter sessions  against  a  iMx>r-iato  niRde  for  any 
parish  contained  in  any  union  to  vhich  the  Union 
Assessment  Comniittee  Act,  18G2  (25  &  26  Vict 
r.  103),  applies,  the  appellant  shall  give  twenty- 
one  days'  notice  in  writing  previous  to  the  special 
or  quarter  sessions  to  wliicli  such  ap|)eal  is  to  bo 
made,  of  the  intention  to  appeal,  and  the  grounds 
thereof,  to  the  assessment  committee  of  such  union : 
Vrovidetl  that,  after  the  1st  of  August  next,  no 
person  shall  be  imiwwered  to  appeal  to  any  ses- 
sions against  a  poor-rate  made  in  conformity  with 
the  valuation  list  approved  of  by  such  committee, 
unless  he  sliall  have  given  to  such  committee  no- 
tice of  objection  against  the  said  list,  and  shall 
have  failed  to  obtain  such  relief  in  the  matter  as 
he  deems  just;  and  which  objection,  after  notice 
given  at  any  time  in  the  manner  prescribed  by 
the  said  Act  with  respect  to  objections,  the  com- 
mittee bhall  hear,  with  full  power  to  call  for  and 
amend  such  list,  although  the  same  has  been  ap- 
proved of,  and  no  subsequent  list  has  been  trans- 
mitted to  them;  and,  if  they  amend  the  same, 
Bhall  give  notice  of  such  amendment  to  the  over- 
seers, who  shall  thereupon  alter  their  then  current 
rate  accordingly" 


giving  the  proper  notice  of  appeal,  &cJ*  Tba 
Union  Asseesment  Act  (27  ft  28  Vict,  c  391 
8. 1,  as  a  preliminary  to  the  right  of  appeu, 
requires  twenty-one  days'  notice  to  be  gina 
to  the  assessment  committee.    The  appdJinti 
in  this  case,  therefore,  could  not  be  boiind  to 
enter  their  appeal  until  they  had  had  a  rei- 
sonable  time  for  determining  whether  tli^ 
would  or  would  not  apjKsal  against  the  deei* 
sion  of  the  committee,  and  for  giving  the 
notice  required  by  that  statute :  Rey,  y.  Buf 
ffletttviide  Union  (21  L.  T.  4d4).    It  may  bl 
doubted  whether  the  sessions  held  on  the  U 
of  September,  which  were  not  the  ordiiniy 
quarter  sessions,  but  intermediate  GesaoM 
fixed  by  the  recorder,  were  quarter  sessioiii 
at  all  within  the  meaning  of  17  Grea  2,  c  d& 
But,  be  that  as  it  may,  the.  recorder  hannf 
I  decided  in  point  of  fact  that  the  sessions  bdd 
I  on  the  2Gth  of  October  were  the  next  pne- 
ticable  sessions,  and  that  there  had  been  do 
unreasonable  delay,  it  is  not  competent  to 
this  Ck)urt  to  review  his  decision  upon  a  ndl 
for  a  prohibition.    These  questions  have  pr 
nerally  arisen  on  mandamus,  when  the  qtla^ 
tor  sessions  have  refused  to  enter  the  appeiL 
In  that  form  of  proceeding  the  superior  C6orl 
exercises  a  visitorial  jurisdiction ;  but »  pn»- 
hibition  lies  only  where  the  inferior  Comt 
i  assumes  to  act  having  no  jurisdiction.  Ii 
Rij.  V.  Biqqlesioada    Union   (21  L.  T.  ^ 
Bovill,  C.J.,  says :  "  It  is  difficult  to  ask  « 
to  Bay  that  the  appellant  in  tliis  case  took 
more  than  a  reasonable  time  before  takini 
any  step.    Wo  have  no  grounds  given  ns  lir 
arriving  at  such  a  conclusion,  even  if  we  hii 
power  to  enter  into  tlio  question."    So,  \n3% 
the  reasonableness  of  the  delay  was  a  qiu^ 
tion  of  fact  for  the  recorder,  regard  being  hil 
to  all  the  circumstances  before  him,  and  ei- 
pecially  to  the  difficulty  of  a  trading  corph 
ration  like  these  appellants  getting  together 
the  prox)er  persons  to  determine  their  cooM 
of  action.     In  Eex  v.  Justices  of  Ksrex  (IB.* 
A.  210),  where  tlie  question  was  whetiier  n 
appeal  against  an  onler  of  removal  was  is 
time.  Lord  Ellenborough  said:  "The  statuti 
18  <&  1'^  Car.  2,  c.  12,  s.  2,  certainly  diieek 
the  appeal  to  be  at  the  next  quarter  sessiaBi^ 
but  that  must  mean  the  next  practicaUi 
sessions.     The  parish  officers  must  have  a 
reasonable  time  allowed  them  to  make  the 
necessary  inquiries  that  they  may  judge  flf 
the  propriety  of  appealing  or  not."    "  It  tai 
been  said  that,  although  the  appeal  conid  n4 
have  l)een  heard  at  tibose  sessions,  still  that 
it  ought  to  have  been  entered  andf  respited; 
but  that  would  only  be  incurring  a  nseka 
expense,  without  conferring  any  benefit  oa 
either  party,  and  was  therefore  quite  nnne- 
cessary."    But,  supposing  it  be  competent  ta 
this  Court  to  review  the  decision  ci"  the  i^ 
corder,  can  they  say  that  he  was  ^'W^  "J 
holding  the  six  or  seven  days  beyond  tbe 
\  V^eiA^-QTv^  da.^*  required  for  the  notice  to 
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Msment  committee  was  more  tlian  a 
)Ie  time  for  considering  whether  there 
>e  an  appeal  or  not  ? 
iMweil^  Q.C,  and  Si-gar,  in  support  of 
.  (1)  The  case  of  liex  v.  JJiyyiesutide 
21  ii.  T.  494^  has  no  application  here. 
f  question  there  was  whether  the  par- 
3  boand  to  go  before  the  assessment 
ee  before  appealing.  The  pro)x}r 
10  donbt,  where  the  sessions  refuses 
ise  its  jurisdiction,  is,  to  apjdy  for  a 
lus;  but  prohibition  will  clearly  lie 
;  assumes  a  jurisdiction  which  it  has 
e  same  principle  governs  both  courses 
leding.  In  ElsUm  t.  lioae  (Law  Kep. 
:),  where  a  prohibition  was  moved  for 
sun  a  county  court  judge  from  pro- 
in  an  ejectment  where  the  value  of 
ment  exceeded  20/.  per  annum,  Black- 
,  said :  "  If  the  value  of  the  land  was 
yi.,  there  would  be  good  ground  for 
the  writ;  and  I  am  quite  prejjared 
that,  if  the  evidence  upon  that  point 
Lflicting^  that  circumstance,  though 
elusive  upon  us  so  as  absolutely  to 
us  of  the  discretionarv  power  of 
I  the  prohibition,  would  so  far  in- 
ns that  we  should  require  very  strong 
before  we  should  interfere.  It  is 
the  present  case,  that  what  the  judge 
as  simply  that,  taking  his  view  of  tlio 
.  deducting  the  ground-rent,  the  value 
ind  was  below  20/.  I  think  that  he 
mg  in  the  conclusion  at  which  ho 
b^use  he  applied  a  wrong  rale  of 
16  facts,  and  therefore  that  he  had  no 
ion  f*  and  the  rule  for  a  prohibition 
ie  absolute.  The  question  before  the 
'  in  the  present  case  was  a  mixed  one 
ind  fEMCtj  viz.  whether  or  not  under 
ircnmstances  the  September  sessions 
next  practicable  sessions  for  entering 
»1.  The  case  of  Reg,  y.  Eyre  (6  E.  & 
shews  that  the  recorder  was  bound 
and  respte  the  appeal  at  the  Sep- 
lesdons,  even  though  there  had  been 
&  A  subsequent  case  of  Reg,  v.  Eyre 
a  609;  26  L.  J.  (M.C.)  121),  is  to  the 
fict.  In  the  present  case  there  was 
it  time  for  the  appellants  to  enter 
*peal  at  the  next  sessions;  and  the 
had  no  jurisdiction  to  enter  and  re- 
it  the  subsequent  sessions.  Cases  of 
stand  upon  a  totally  diflfcrcnt  foot- 
a  poor-rate  appeals ;  and  thcr(;foro 
UMtica  of  EB^ex  (1  B.  &  A.  2\i))  does 
y.  The  notice  required  by  17  Geo.  2, 
I,  to  be  given  to  the  overseers  is  a 
days'  notice.  The  twenty-one  days' 
» the  assessment  committee  required 
:  28  Vict  c.  39,  s.  1,  is  something 
ledj  not  for  the  benefit  of  the  appcl- 

ahi  intimated  that  he  did  not  rely  upon 
bjettioiu 


lant,  but  for  the  convenience  of  the  respon- 
dents. K 

[Britt,  J.  The  appeal  could  not  be  tried 
until  the  twenty-one  days'  notice  had  ex- 
pired.] 

There  was  nothing  to  prevent  the  appel- 
lants from  entering  and  respiting  the  ai)peal 
within  the  twenty-one  days. 

[MoMTAOUB  Smith,  J.  In  Rex  v.  Justices 
of  Kent  (8  B.  &  C.  G3i))  and  Rtx  v.  Justices  of 
Di-von  (8  B.  &  C.  OU),  n.).  Lord  Tonterden 
seems  to  think  it  idle  to  enter  and  respite  an 
appeal,  whore  it  cannot  be  tried.] 

In  those  cases  there  had  l)een  no  time  to 
give  notice  :  and  the  ol)8ervations  of  Lord 
Tentcrden  are  modified  by  later  cases:  see 
Reg,  V.  Feterborouqh  Justices  (7  E.  &  B.  643 ; 
,  26  L.  J.  (M.C.)  103),  and  Reg,  v.  West  Riding 
!  of  Yorkshire  Justices  (7  E.  B.  &  E.  713  ;  27 
L.  J.  (M.C.)  269).  At  aU  events,  this  is  a 
;  matter  that  ought  to  bo  put  in  a  train  for 
:  solemn  investigation,  and  therefore  the  pro- 
I  hibition  ought  to  go. 

Keatino,  J.  This  is  a  case  in  which  a 
rule  has  bei^n  obtained  for  a  prohibition 
directed  to  tho  recorder  of  Liverpool,  who 
appi^ars  to  have  entered  and  respited  an  ap- 
peal against  a  i)oor-rate  under  these  circum- 
stances:— A  rate  liaving  been  made,  there 
was  an  appeal  to  tho  union  assessment  com- 
mittee ;  and  on  the  3rd  of  August,  1869,  the 
assessment  committee  refused  to  grant  relief. 
That,  as  was  decided  in  Reg,  v.  Biggleswade 
Union  (21  L.  T.  494),  was  the  terminus  a  quo 
for  an  appeal  to  the  ([uarter  sessions.  It 
appears  that  there  was  a  court  of  quarter 
sessions  held  at  Liverpool  on  the  1st  of  Sep- 
tember following;  for,  Mr.  Quain  very  pro- 
perlv  abandoned  the  objection  he  at  first 
made  to  that  immediate  session  being  con- 
sidered a  court  of  quarter  sessions.  The 
appellants  did  not  enter  and  respite  their 
appeal  at  those  sessions;  but  at  the  next 
quarter  sessions,  which  were  held  on  tho 
26th  of  October,  they  appeared  before  the 
recorder  and  proposed  then  to  enter  the 
appeal ;  whereupon  it  was  objected  by  the 
parish  officers  that  tho  application  was  too 
late.  The  recorder  appears  to  have  lieen  of 
opinion  that  the  appellants  were  not  bound 
to  enter  their  appeal  at  the  September  ses- 
sions, because  they  were  not  the  next  practi- 
cable quarter  sessions  within  the  meaning  of 
the  Act  of  Parliament.  The  27  &  28  Vict 
c.  39,  s.  1,  enacts  that,  before  any  appeal 
shall  be  heard  by  any  special  or  quarter  ses- 
sions against  a  ixx)r-rate  made  for  any  parish 
contained  in  any  union  to  which  the  (Jnion 
Assessment  Committee  Act,  1862,  ai)plies, 
the  appellant  shall  give  twenty-one  days' 
notice  in  writing  previous  to  the  special  or 
quarter  sessions  to  which  such  appeal  is  to 
bo  made,  of  the  intention  to  fi^v^^i^^^^^^ 
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tee  of  such  union.    It  seems  that  from  tho 
3rd  of  August,  when  the  relief  was  refused 
by  the  assessment  committee,  till  the  Ist  of 
September,  wlien  tho  next  quarter  sessions 
were  held,  there  was  a  period  of  twenty- 
eight  days,  which  was  time  enough  to  give 
the  twenty-one  days*  notice,  and  six  or  seven 
days  to  spare.    The  recorder  was  of  opinion, 
looking  at  all  the  circumstances,  that  the 
parties  should  have  a  reasonable  time  to  con- 
sider whether  they  would  appeal  or  not,  and 
that  tho  seven  days  wore  not  a  reasonable 
time  for  that  purpose,  and  therefore  that  the 
sessions  held  on  the  1st  of  September  were 
not  tho  next  practicable  sessions.     It  has 
been  contended,  on  tho  other  hand,  that  the 
appellants  were  at  all  events  boimd  to  enter 
and  respite  the  appeal  at  those  sessions ;  and 
that,  even  if  they  were  not  bound  to  enter 
the  appeal  unless  they  could  try  at  those  ses- 
sions, here  there  was  ample  time  to  try  the 
appeal.    It  is  unnecessary  to  decide  whether, 
if  a  party  is  unable  to  try,  by  reason  of  there 
being  no  suflBcicnt  time  to  give  tho  notice, 
he  is  bound  to  enter  and  respite  the  appeal. 
Undoubtedly  there  are  cases  in  which  it  has 
been  held  not  to  bo  necessary  to  enter  and 
respite  where  the  appeal  cannot  be  tried; 
and  those  cases  recommend  themselves  to 
one's  judgment,  seeing  that  the  entry  and 
respite  would  bo  an  idle  ceremony.    But  I 
do  not  wish  to  decide  that  question  here, 
especially  as  the  later  cases  seem  to  throw 
some  doubt  upon  tho  matter.    It  is  enough 
for  us  to  say  that  in  our  judgment  the  re- 
corder was  wrong  in  holding  that  six  or 
seven  days  were  not  sufficient  time  for  the 
appellants  to  make  up  their  minds  as  to  the 
course  they  would  adopt,  and  that  the  ses- 
sions held  on  the  1st  of  September  were  not 
tho  next  practicable  sessions.     It  was  con- 
tended by  Wc.  Quain  that  this  is  a  question 
of  fact,  and  that  it  is  not  competent  to  this 
Court  to  reverse  the  recorder's  decision  upon 
it ;  though  he  seemed  to  admit  that,  if  the 
recorder  had  refused  to  allow  the  appeal  to  be 
entered,  the  propriety  of  that  refusal  might 
have  been  questioned  upon  an  application  for 
a  mandamus.  It  certainly  would  seem  strange 
that  the  power  of  tho  Court  to  interfere  should 
depend  upon  the  form  of  the  proceeding;  and 
I  am  not  aware  that  any  such  distinction 
exists.    Indeed,  Blackburn,  J.,  in  Elstone  v. 
Roi^e  (Law  Rep.  4  Q.  B.  4),  in  terms  says 
there  is  no  such  distinction,  and  that,  where 
the  Court  below  states  facts  which  go  to  its 
jurisdiction,  the  superior  Court  has  the  same 
power  to  examine  them  whether  on  a  motion 
for  a  prohibition  or  for  a  mandamus.    There- 
fore, having  jurisdiction  to  inquire  whether 
the  decision  of  the  recorder  in  this  case  was 
right  or  wrong,  and  differing  from  him  as  to 
the  sufficiency  of  time  for  appealing,  I  think 
the  Bemona  held  on  the  Ist  of  September 
were  the  next  practicable  sessionR,  and  l\\aV 


the  appellants  had  no  right  to  enter  ai 
pite  the  appeal  at  the  subsequent  sc 
held  in  October.  I  therefore  think  tl: 
for  a  prohibition  should  be  made  abeoli 

MoxTAGUB  SuTH,  J.  I  am  of  the 
opinion.  The  learned  recorder  decide 
the  October  sessions  were  the  next 
ticable  sessions  at  which  this  appeal 
have  been  entered.  He  so  decided  up 
ground  that  there  was  not  snfficient  ti 
tween  the  refusal  of  relief  by  the  asso 
committee  and  the  1st  of  September  1 
appellants  to  determine  whether  they 
give  the  notice  required  by  the  stat 
not,  and  for  giving  the  notice.  In  do 
the  recorder  deciaes  on  a  &ct  nccesc 
give  him  jurisdiction ;  and  that,  I  thii 
decision  which  we  have  a  right  to  e] 
upon  an  application  for  a  prohibition, 
condition  precedent  to  his  jurisdiction  i 
that  tho  party  should  come  at  the  nc 
sions  after  the  wrong  complained  ( 
being,  then,  our  duty  to  examine  th 
the  question  is  whether  the  recorder  : 
decided  that  the  October  sessions  wc 
next  practicable  sessions.  I  agree  wi 
Brother  Keating  that  we  need  not  n 
cide  whether,  where  there  is  only  bare! 
to  give  tho  requisite  twenty-one  days* 
to  the  assessment  committee,  it  is  ne< 
to  enter  and  respite  the  appeal  at  tl 
sessions.  1  agree  that  there  is  authc 
well  as  reason  against  the  necessity  c 
respite.  But,  upon  an  examination 
authorities,  I  thmk  it  will  be  found  th 
only  where  tlie  next  sessions  are  th 
practicable  sessions  that  the  party  is 
to  enter  and  respite  the  appeal.  Undoi 
it  is  for  his  benefit  that  the  appeal  sh< 
entered  and  respited,  for  he  thereby  sa 
appeal,  where  he  may  have  given  no 
or  an  insufficient  one :  but  the  decisioD 
that,  where  the  next  sessions  arc  nc 
sessions  as  are  practic^ible  for  the  1 
the  appeal,  ho  is  not  bound  to  enter  i 
spite  at  those  sessions.  In  Rex  v.  Jm 
Kent  (8  B.  &  C.  639),  Lord  Tenterdci 
"  It  appears  to  me  to  have  been  who 
necessary  to  enter  and  adjourn  the  ap 
the  first  sessions,  when  they  could  i 
cording  to  the  practice  of  those  sessic 
it.'*  Again,  in  Rex  v.  Jn^fices  of  I>*vo 
&  C.  640,  n.),  the  same  learned  jnd 
serves :  "  The  entry  for  the  mere  pur 
adjournment  is  a  useless  act,  and  onl; 
sions  unnecessary  expense."  Pattesor 
Rf-g,  V.  Sevenoaks  (7  Q.  B.  136, 152 ;  1 
(M.C.)  92), says:  "The  October  session 
the  next  practicable  sessions,  thongli 
now  settled  that  the  apjiellants  we 
compelled  to  try :  but,  then,  in  order  t 
the  appeal  of  which  they  served  noti 
late  for  trial  alive,  tiiey  were  boimd  t( 
a,ii!\  \e^\vv\fe  \\,  ^V  VV\s«fc  v^^ss^lons;  for,  it  i 
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le  next  sessions  are  so  early  as  not  to 
ticable  sessions  that  the  appellants 
it  led  to  pass  them  by  entirely/'  The 
ioD  will  bo  found  referred  to  in  the 
case  of  Reg,  v.  Justices  of  the  West 
of  Yorkshire  (E.  B.  &  E.  713,  717 ; 
.  (M.C.)  269),  where  Lord  Campbell 
*  The  appellants  undoubtedly  might 
1  the  time  they  did  without  losing 
Sht  to  appeal ;  but,  on  the  other  hand, 
ght,  if  they  had  pleased,  have  applied 
.  obtained  a  copy  of  the  depositions 
or,  having  received  a  copy  of  the  de- 
m,  might  have  given  notice  of  appeal 
to  try  at  the  sessions  held  on  the  5th 
lary  last  Those  sessions,  therefore, 
le  next  practicable  sessions  at  which 
pellants  might,  if  they  had  been  so 
,  have  entered  and  tried  their  appeal, 
Dg  to  the  cases  of  lieg,  v.  Justices  of 
rough  (7  K  &  B.  643 ;  26  L.  J.  (M.C.) 
id  Reg.  v.  Sevenofxks  (7  Q.  B.  136, 152 ; 
.  (M.C.)  92),  in  which  it  was  decided 
appellant  cannot  by  his  negligent  or 
'  conduct  make  the  sessions  imprac- 
which  in  fact  were  practicable  ses- 
nd  then  pass  them  wholly  over  as  not 
racticabia  He  ought  at  least  to  enter 
pite  his  appeal,  or  it  may  be  rcason- 
isidered  that  he  has  given  up  the  in- 
of  really  prosecuting  the  appeal,  and 
sans  to  procrastinate  as  mucn  as  pos- 
Li  the  present  case,  I  think  the  rule 
be  made  absolute,  on  the  ground  that 
dons  which  were  held  on  the  Ist  of 
ber  were  the  next  practicable  sessions 
h  the  appeal  might  have  been  heard. 
ir  they  were  so  or  not  depends  upon 
r  a  week*s  time  was  not  sufficient  to 
iie  appellants  to  make  up  their  minds 
r  they  would  appeal  or  not.    I  think 


we  should  be  introducing  great  laxity  if  we 
were  to  decide  that  it  was  not  enough,  there 
being  no  special  circumstances  in  this  case 
to  justify  a  longer  delay.  Upon  that  ground, 
therefore,  I  agree  with  my  Brother  Keating 
in  holding  that  the  sessions  held  on  the  Ist 
of  September  were  the  next  practicable  ses- 
sions, and  consequently  that  the  recorder  had 
no  jurisdiction  to  enter  and  respite  the  a])i)eal 
at  the  sessions  held  on  the  26tn  of  October. 

Bbett,  J.  I  agree  that  the  recorder  had 
no  jurisdiction  to  enter  this  appeal  at  the 
October  sessions,  unless  those  were  the  next 
practicable  sessions  after  the  decision  of  the 
assessment  committee.  He  held  that  they 
were,  on  the  ground  that,  although  more  than 
twenty-one  days  had  elapsed,  the  excess  (six 
days)  was  not  a  reasonable  time  for  the 
appellants  to  make  up  their  minds  whether 
they  would  ap|)eal  or  not.  As  I  understand 
the  case  of  Klstone  v.  Rose  (Law  Rep.  4  Q.  B.  4), 
it  seems  to  have  been  assumed  by  the  Lord 
Chief  Justice,  and  it  is  declared  expressly  by 
my  Brother  Blackburn,  that,  if  the  recorder 
was  wrong  in  so  deciding,  this  Court  may 
review  liis  decision  upon  a  motion  for  a  pro- 
hibition. Taking  into  consideration  all  the 
circumstanoes  of  the  present  case,  I  think  it 
is  impossible  to  say  that  the  parties  could 
reasonably  require  six  or  seven  days  to  make 
up  their  minds  as  to  the  propriety  of  ap- 
pealing. I  therefore  think  the  recorder  was 
wrong  in  point  of  fact,  and  that  this  rule 
should  be  made  absolute. 

Rule  absolute. 

Attorney  for  appellants:  G,  L,  P.  Eyre, 
for  Lloyd  &  Co.,  Liverpool. 

Attorney  for  respondents :  T,  W.  Qoldring, 
for  Ilddtn  cfc  Cleaver^  Liverpool, 
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Hockney-CiUTiaee  —  Bnilira;-  Sl»tiOD  —  "  Flying 
for  lliie" — MctropolitaTi  Public  Cairiage  Act, 
1869  (32  i  33  Vict,  o.  115),  e.4. 
A  brougham,  the  owner  of  u'ftiVA,  In/  agree- 
ment ulilh  a  niilimy  company,  atteudt  at  their 
tlillion  to  tuoait  the  arrivd  of  tniini  for  the 
ounvtyinix   of  any  paitenger   by  the  railway 
icho  cliooa-s  to  hire  it,  and  vihtat  driver  tolitUs 
mtaemjeia,  it  a  "  hackn'y-tnrrvige  joying  for 
Aire"  within  the  mettning  of  t.  4  of  the  M'tro- 
poUtan  Public  Carriage  Act,  1869  (33  <t  33 
Vict.  c.  115). 

Clarke  v.  Stanford  (ante,  p.  337  ;  Law  JRep. 
G  Q.  B.  3o'),fi>lloi0td. 

Cabb  stated  by  tbe  Lord  Mayor  of  London 
tor  the  opinion  of  tlio  Court,  under  20  &  21 
Vict.  c.  43. 

Upon  tho  liearing  of  an  information  pre- 
ferred by  the  appellant,  an  inspector  of  the 
Metropolitan  police,  against  the  respondent, 
charging  that  he,  on  the  23rd  of  June,  lb70, 
vas  the  owner  and  driver  of  an  unlicensed 
hackney-carriage  vhich  unlawfully  plied  for 
hire  at  the  Cannon  Street  railway  station, 
contrary  to  the  Metropolitan  Public  Carriage 
Act,  Ittti'J  (32  &  33  Vict  c.  115),  s.  7,  the 
same  vtas  dismissed. 

It  was  proved  or  admitted  that  the  respon- 
dent was  the  owner  of  a  four-wheeled  car-  ' 
riage  of  the  class  usually  called"  broughams," 
which  carriage  he,  dressed  after  the  manner 
of  a  private  coachman,  himself  drove;  that  , 
the  respondent's  carriage  had  no  distinguish- 
ing mark  or  numbered  plate  such  as  licensed 
hackney  carriages  ought  to  have,  and  pre- 
sented the  appearance  of  a  private  carriage ; 
that  the  Soutli  Eastern  Railway  Company 
allowed  the  proprietors  of  certain  carrisges  i 
both  of  the  class  known  as  "  cabe  "  and  of  | 
the  class  usually  called  "  broughams,"  tbe  | 
right  or  privilege  of  coming  into  the  railway 
station  at  Cannon  Street,  and  of   standing 
such  cabs  and  broughams    by  tho  arrive 
platform  in  the  interior  of  such  station  for 
the  purpose  of  being  hired,  the  said  station  in 
Cannon  Street  (where  the  alleged  ofieDCO  is 
staled  to  have  been  committed)  being  tlio 
property  of  the  South  Eastern  liailway  Com- 
pany, to  which  the  general  public  have  no 
right  of  access  except  when  arriving  or  de- 
parting as  passengers  by  the  railway :  that  , 
the  respondent,  being  allowed  such  privilege  | 
from  the  company,  on  the  day  in  question  ' 
placed  or  stood  his  brougham  alongside  the 
arrival  platform  in  the  interior  of  the  station, 
and  spoke  to  two  several  passengers,  who  I 
had  arrived  by  train,  his  object  being  to  get 
his  carriage  hired,  but  that  neither  passenger  I 
engaged  him;  and  that  the  railway  company  | 
£U  allowed  the  respondent  to  stand  bi&  car- 


accommodatmg  aome  of  tb6Jr  ]«iiiiiiim 
who  dodred  a  better  class  of  csiriage  ttit 
those  known  as  "  caba." 

It  was  contended  for  the  appellant  tM 
the  respondent's  carriage  was  a  hackKi}> 
carriage  vritbin  the  meaning  of  the  statntM; 
that  there  was  a  "  plying  for  hire "  wttkii 
s.  7  of  32  &  33  Vioi  c  115),  altboo^  tta 
plying  for  hire  was  within  the  railway  i^ 
tion;  that  the  definition  of  a  haekDq^a^ 
riage  given  by  s.  4  or32  &33  VicLc  Ilaii 
that  it  is  a  carriage  for  tbe  oMiTeyitice  d 
passengers,  which  plies  for  hire  within  till 
limits  of  the  Act,"  without  adding,  as  in  At 
definition  given  in  the  some  seetiiHi  cf  I 
stage-carriage  in  any  publio  street,  nMil,<r 
place ;"  that,  the  statute  having  been  psM 
subsequently  to  the  deciaitm  of  the  Court  of 
Exchequer  in  Cote  v.  S'orey  (ante,  p.  JK; 
Law  Sep.  i  Ex.  319),  the  legislature  mnitte 
presumed  to  have  intentionally  omitted  Ikl 
words,  "  in  any  publio  street,  toad  orphat,' 
trom  the  definition  of  a  hackneyHMtriage  it 
consequence  of  that  decision ;  and  that,  if  i 
was  necessary  for  the  appellant,  in  ordsr  tt 
support  the  infcrmotion,  to  prove  that  tta 
respondent's  carriage  was  plymg  in  a  pnUii' 
place,  the  railway  station  was  such  a  pabdi 
place  within  the  meaning  of  the  Act. 

For  the  respondent  it  was  ooutcnded  thit 
the  respondent's  carriage  was  not  a  "  haclcnef- 
carriage  "  within  the  meaning  of  the  slatatcs; 
that  tho  Hackney  Carriage  Acts  do  Mt 
extend  to  a  railway  Station,  whicli  is  piinlt 
property ;  and  that  there  was  no  "  u]^pag  tM 
hire  "  within  the  terms  of  s.  7  of  32  &  83  TkL 
c.  115. 

The  Lord  Mayor  vraa  of  opinion  that  ttl 
coutontion  of  the  respondent  was  the  owtmI 
one ;  that  tho  evidence  and  admissiong  dil 
not  shew  that  any  offence  had  been  en- 
mitted ;  and  that  according  to  the  judgmert 
in  Cuse  Y.  Siorey  (ante,  p.  105),— there  teiir 
no  interpretation -clause  in  the  statute,— tiis 
words  "  plying  tor  hire"  could  not  applyto 
a  standing  or  plying  for  liire  under  ihe  at- 
camstances  ofthis  case. 

The  opinion  of  the  Court  was  requested  u 
to  whether  the  respondent  ought  to  have  been 

F.  M.  White,  for  the  appellant.  The  re- 
spondent's brougham  was  clearly  a  hsckne.v- 
cn  rriage,  and  he  was  "  plying  for  hire  "  wilbis 
tho  meaning  of  32  &  33  Vict.  c.  115.  ss.  4, 7. 
The  point  was  expressly  decided  by  the  Court 
of  Queen's  Bench  ia  Vlarli:  t.  SUi«ford  (int*, 
p.  3if7),  where  it  was  hold  that  a  cairii^ 
whilst  on  tho  premises  of  a  railway  compuJ 
un&ei  &  taQ\.'CM^-«i\'miAm  to  await  tbe  aniw 
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juins,  for  the  conveyance  of  any  pas- 
»y  railway  who  chooses  to  hire  it,  is 
or  hire  within  the  meaning  of  the 
ase  V.  Storey  (ante,  p.  105),  which, 
,  turned  npon  an  earlier  statute 
^m.  4.  c.  2*2),  was  there  referred  to. 
}  of  the  present  case  are  even  stronger 
Be  of  that  case. 

Q.C.  (Willis  with  him),  for  the  re- 
L  Looking  at  the  whole  tenor  of 
DOW  in  question,  this  is  not  a  hackney- 
within  it,  nor  was  the  respondent 
r  hire  in  any  public  place.  There  is  no 
e  in  principle  between  this  case  and  a 
xm  the  premises  of  a  job-master.  The 
atute  never  could  have  intended  by 
km  to  alter  the  definition  of  a  plying 
under  the  former  Act,  as  construed 
k>ort  of  Exchequer  in  Caae  v.  Storey. 
105.)  It  was  clearly  meant  to  apply 
ges  plying  for  hire  in  the  street,  under 
anoes  which  made  it  compulsory  on 
take  any  fare  tiiat  might  be  oflfered 
?he  judgment  of  tiie  Lord  Chief  Baron 
lely  strong. 

in  reply.  That  which  was  done 
mid  if  done  in  a  public  street, 
lave  been  a  plying  for  hire,  which 
oliciting  custom  without  any  pre- 
Dtract.  After  the  decision  in  Case  v. 
nte,  p.  105),  it  cannot  be  contended 
ailway-Btation  is  a  "  public  street  or 
mt  the  recent  statute  apphes  to  a 
yr  hire  in  any  place  within  the  limits 
metropolitan  police  district  and  the 
jondon  and  uberties  thereof."  The 
Be  Painter  (2  0.  B.  (N.S.)  702),  and 
Y.  Jones  (ante  p.  229)  were  also 
to. 

tB,  J.  Without  saying  what  my 
would  have  been  but  for  the  recent 
the  Court  of  Queen's  Bench,  I  feel 
mpressed  with  the  importance  of 
concurrent  decisions  upon  the  con- 
I  of  Acts  of  Parliament ;  and  I  there- 
le  to  the  conclusion  that  the  appel- 
ihis  case  is  entitled  to  judgment. 
'.  Stanford  (ante  p.  337)  is  precisely 
;  and  indeed  there  are  some  circum- 
in  this  case  whicdi  give  even  greater 


reason  for  holding  that  there  was  a  plying 
for  hire  here  than  there.  It  was  assumed 
in  that  case  that  the  words  "  in  any  public 
street,  road,  or  place"  were  omitted  from 
s.  4  of  32  &  33  Vict.  c.  115  by  reason  of 
the  decision  in  Catie  v.  Storey  (ante,  p.  105) 
that  those  words  did  not  include  a  railway- 
station.  A  cab  does  not  become  any  other 
than  a  hackney-carriage  though  plying  for 
hire  in  a  railway-station.  I  do  not  wish  to 
throw  any  doubt  upon  the  decision  of  the 
Court  of  Queen's  Bench ;  but,  if  the  matter 
were  new,  it  might  be  worth  while  to 
consider  whether  a  hackney-carriage  might 
not  be  a  stage-carriage  if  passengers  were 
carried  at  separate  fares,  and  so  brought  by 
implication  within  the  earlier  part  of  s.  4  of 
the  Act  But  I  do  not  feel  the  necessity  for 
that  implication  hero.  I  rather  incline  to 
follow  authority.  It  must,  I  think,  bo  taken 
that  the  vehicle  in  this  case,  if  it  had  been 
a  cab,  would  have  been  a  hackney-carriage 
within  s.  4.  As  te  plying  for  hire,  this  is  a 
stronger  case  than  that  in  the  Queen's  Bench. 
There,  without  expressing  it  in  words,  the 
man  was  understood  to  be  ready  to  be  hired 
by  any  passenger  coming  by  the  trains. 
Here,  there  was  an  actual  solicitation  of  two 
persons  to  hire  the  carriage.  Founding  my 
judgment  entirely  upon  the  case  in  the 
Queen's  Bench,  I  am  of  opinion  that  the 
respondent  ought  to  have  been  convicted. 

Keating,  J.,  concurred. 

MoNTAGXTB  SMITH,  J.  I  am  of  the  same 
opinion  upon  the  authority  of  the  case  in  the 
Queen's  Bench.  It  appears  to  have  been 
held  there,  that,  if  the  proprietor  of  a  car- 
riage sends  it  to  a  place  for  the  purpose  of 
picking  up  passengers,  that  is  a  plying  for 
hire  within  the  Act^  That  is  very  different 
from  a  customer  going  to  a  job-master  to  hire 
a  carriage.  I  rest  my  judgment  also  entirely 
upon  the  case  of  Clarke  v.  Stanford.  (Ante, 
p.  337.) 

Judgment  for  the  appellant. 

Attorneys  for  appellant :  EUts  &  Ellis. 
Attorney  for  respondent :  Ceams. 
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Fishery — Fence-Seaeon  for  Eels — Thames  Con- 
servancy Act,  1864  (27  &  28  Vict  c.  113\ 
ss.  65,  67 — CoDstmction  of  Bye-Law. 

77ie  65M  section  of  the  Thames  Conservancy 
Act,  1864  (27  &  28  Vict,  c  113),  impowers  the 
conservators  to  make  bye^aws  for,  amongst 
other  things,  "  determining  the  times  during 
which  the  taking  of  any  particular- or  specified 
kinds  offish  shall  not  be  practised,^ 

One  of  the  bye-laws  made  in  pursuance  of 
that  authority  was  as  follows : — *'  The  folloio- 
ing  respective  periods  shall  he  deemed  to  be  the 
fence-season  in  the  upper  river,  that  is  to  say, 
—(a)  For  salmon,  salmon-trout,  and  trout,  the 
period  between  the  lOfh  September  in  each  year 
and  the  Slst  March  following,  both  inclusive, — 
(b)  For  pike.  Jack,  perch,  roach,  rudd,  barbel, 
bream,  chubb,  carp,  tench,  grayling,  gudgeon, 
poj^,  dace,  crayfish,  bleak,  miiinow,  and  every 
kind  offisli  hwwn  as  river  fish  {except  salmon, 
salmon-trout,  and  trout),  the  period  between  the 
lAth  February  in  each  year  and  the  Zlst  May 
fitllowing,  both  inclusive ;" — 

Held,  that  "  eels  "  are  included  in,  the  general 
words,  "  every  kind  of  fish  known  as  river 
fishr 

Case  stated  by  Justices  of  Berkshire  under 
20  &  21  Vict.  c.  43. 

At  a  petty  sessions  held  at  Windsor  on  the 
25th  of  Jime,  1870,  the  appellant  was  con- 
victed of  having  unlawfully  in  the  upper  river 
of  the  Thames  taken  and  attempted  to  take, 
and  had  in  liis  possession,  certain  kind  of  fish 
known  as  river  fish,  to  wit,  eels,  within  the 
fence-season  for  the  same,  to  wit,  between 
the  14th  of  February  and  the  31st  of  May, 
contrary  to  the  upper  Thames  bye-laws  of 
18G9,  and  contrary  to  the  form  of  the  sta- 
tute, &c. 

1.  The  appellant  claimed  under  a  lease 
from  one  Caton,  dated  the  15th  of  September, 
1868,  a  fishery  comprising  certain  eel-bucks 
in  the  upper  Thames,  for  seven  years  from 
the  25th  of  September,  1868,  at  the  yearly 
rent  of  50/.    No  question  of  title  was  raised. 

2.  The  eels  comprised  in  such  fishery  form 
a  valuable  part  of  the  produce  thereof. 

3.  The  respondent  is  the  superintendent  of 
the  upper  Thames  navigation,  duly  appointed 
by  the  conservators. 

4.  The  8th  of  the  upper  Thames  bye-laws 
of  1869,  which  purport  to  be  made  in  exercise 
of  the  powers  conferred  by  the  Thames  Con- 
servancy Act,  1857  (20  &  21  Vict.  c.  cxlviij, 
the  Thames  Conservancy  Act,  1864  (27  &  28 
Vict  c.  113),  88.  81,  65,  the  Thames  Naviga- 
ti'oD  Act,  1866  (29  &  80  Vict.  c.  89),  bb.  41, 


\ 


42,  and  the  Thames  ConserYancy  Aci 
(80  &  81  Vict  c.  ci.),  s.  12,  is  as  foUoir 

"  The  following  icspectiye  periods  f 
deemed  to  be  the  fenoe-eeaaan  in  the 
river,  that  is  to  say, — 

"  (a)  F6r  salmon,  salmon-trout,  anc 
the  period  between  the  lOtb  day  of  S 
ber  in  each  year  and  the  8l8t  of  Ma 
lowing,  both  inclusiye. 

"  (b)  For  pike,  jack,  peicfa,  roach, 
barbel,  bream,  chubb,  carp,  tench,  gi 
gudgeon,  pope,  daoe,  crayfish,  bleak,  n 
and  every  kind  of  fish  known  as  rii 
(except  salmon,  salmon-tront,  and  tro 
period  between  the  14th  day  of  Febr 
each  year  and  the  81st  day  of  May  fol 
both  inclusive." 

5.  By  the  9th  bye-law  it  is  declared 
shall  not  be  lawful  for  any  person,  as : 
the  upper  river,  inter  alia,  to  fish  for,< 
or  attempt  to  take,  or  to  have  in  his 
sion,  any  fish  within  the  fence-season 
same ;  and  that,  if  any  person  does  ai 
in  contravention  of  the  now  stating  b 
he  shall  for  every  such  oflfence  be  lial 
penalty  not  exceeding  67. 

6.  It  was  admitted  by  the  appelk 
the  purpose  of  raising  the  question 
cision  in  this  case,  that  he  had,  wit 
limits  of  the  said  several  fishery,  and  1 
the  14th  of  February  and  the  31st  of 
the  present  year,  taken  eels  by  m 
traps  or  engines  called  grig-weels. 

7.  Such  grig-weels  are  wicker  baske 
in  the  river  by  means  of  weights.  Tl 
tain  a  chomlx^r  into  which  there  is 
trance  narrowing  inwards  nearly  to  i 
and  formed  at  the  end  of  converging 
rods.  These  rods  diverge  easily  upo 
sure  extomally,  and  so  admit  the  loi 
body  of  the  eel  into  the  chamber,  wli 
close  again  and  prevent  his  regress, 
engines  are  intended  to  be  used  only 
catching  of  eels ;  but  other  fish  may  be 
therein. 

8.  Salmon  and  salmon-trout  anc 
spawn  between  the  13th  of  Septeml 
the  3 1st  of  March,  and  during  that 
arc  out  of  season  and  imfit  for  huma 
and  the  taking  of  them  during  that 
would  be  a  wanton  hindrance  to  the 
pagation. 

9.  All  the  different  species  of  fish 
cally  named  in  jmr.  (b)  of  the  8th  I 
except  salmon  and  salmon-trout  anc 
spawn  during  the  period  between  the 
February  ana  the  3l8t  of  May,  and 
that  period  are  out  of  season  and  v 
\i\vxsittSiic)cA\  «svi  the  taking  of  them 
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riod  would  be  a  wanton  hindranco  to 
•opagation. 

tatements  were  made  and  qnotations 
►m  different  works  upon  natural  his- 
jT  the  advocates  of  the  appellant  and 
lent,  as  to  the  nature  and  habits  of  the 
t  no  sufficient  evidence  was  given  to 
the  justices  to  find  as  a  fact  how  eels 
pl^rated,— whether  they  are  oviparous 
mrous,  or  whether  they  do  or  do  not 
)r  propagate  their  young  l)etwecn  the 
February  and  the  8l8t  of  May,  or  at 
er  particular  time.  It  was  allegcKl  by 
xrllant,  but  disputed  by  the  r(?8i)on- 
lat  eels  are  never  known  to  be  out  of 
or  unfit  for  human  food  at  any  time 
is  pt>ssible  to  take  them, 
lels  can  only  be  taken  by  the  mears 
ed  by  the  appellant,  or  otherwise  by 
baits,  during  the  ]»riod  between  the 
ng  of  March  and  the  end  of  October, 
re  taken  in  the  months  of  October, 
bet,  and  December,  by  means  of  large 
igincs  called  eel-bucks,  which  inter- 
em  in  their  passage  down  the  river 
\  the  sea. 

t  was  contended  for  the  apjiellant 
had  not  been  proved  that  eels  are 
nown  as  river  fish,"  but  that  it  had 
roved  that  they  were  not  ejusdem 
with  the  several  kinds  of  fish  speci- 
name  in  sub-s.  (h)  of  the  8th  bye-law, 
l^  included  in  the  description  "  every 
fish  known  as  river  fish  in  the  b.ve- 
ntioned;  that  they  were  not  within 
chief  intended  to  bo  provided  against 
bye-law;  and  that  therefore,  accord- 
the  true  and  reasonable  intent  and 
ction  of  the  bye-law,  the  appellant 
committed  any  offence, 
'he  magistrates,  being  of  opim'on  that 
bye-law  included  eels  in  the  expres- 
jvery  other  fish  known  as  river  fish," 
red  that  they  must  convict, 
luestion  for  the  opinion  of  the  Court 
ether,  upon  the  facts  above  stated, 
^strates  were  bound  to  convict  the 
it  of  an  offence  against  the  8th  bye- 
read  together  with  the  exception  in 
I  of  the  bye-laws.  (1). 


Nothing  in  these  bye-laws,  except  the  pro- 
relative  to  the  feuce-Beason,  shall  take 
abridge  any  light  of  the  o^ncr  or  occu- 
k  private  fishery,  or  any  person  having  a 
right  of  fishing,  or  having  authority  in 
a  this  behalf  from  any  stieh  owner,  occu- 
enon  to  fish  for,  or  to  take,  cir  attempt  to 
by  means  of  net«  commonly  called  cast 
crayfish  nets,  or  by  grig  or  ground-weeld 
or  by  ni^fht-lines,  or  by  mtans  uf  eel- 
stages,  so  far  as  the  tame  can  bo  legally 
with  a  special  licence  from  the  oonsor- 
writing  under  tlieir  conmion  seal,  but 
wise,  by  means  of  a  net  commonly  called 
et,  having  a  mesh  of  not  less  than  two 
vm  knot  to  knot  when  wet,  or  eight 


JftiruKjUm,  for  the  appellant.  By  s.  65  of 
27  &  28  Vict.  c.  113,  the  conservators  aro 
impowered  to  make  bye-laws  for,  amongst 
other  things,  "  determining  the  times  during 
which  the  taking  of  any  jiurticular  or  si^eci- 

■  fi'-d  kinds  of  fish  shall  not  oe  practised ;"  and 
s.  G7  expressly  saves  the  rights  of  the  owners 
or  occTipiers  of  private  fisheries,  except  as  to 

;  anv  bye-law  made  for,  amongst  other  things, 
I  "determining  the  times  during  which  the 
\  taking  of  any  jmrtkuhtr  or  sienijied  kinds  of 

■  fish  shall  not  be  practised."  The  question  is 
whether  the  conservators  have  by  the  ^th 
bye-law  set  out  in  par.  4  of  the  case  included 
eels  within  the  description  of  fish  to  which 
the  fence-season  is  to  ai)i)ly.  This  bye-law 
enumerates  by  name  a  vast  number  of  fish, 
beginning  with  pike  and  ending  with  min- 
nows, and  then  adds,  "  and  every  other  kind 
of  fish  known  as  river  fish,  except  sjilmon, 
salmon-trout,  and  trout."  EeLs  being  a 
valuable  fish,  it  is  hardly  conceivable  that 
the  fram(Ts  of  these  bye-laws  could  have 
intended  to  leave  them  to  be  dealt  witb  under 
the  gcneml  words.  It  may  well  be  doubted 
whether  eels  come  at  all  within  the  descrip- 
tion of  "  river  fish."  No  evidence  appears  to 
hnve  been  given  before  the  magistrates  that 
eels  require  the  protection  of  a  fence-seas<m ; 
though  it  is  well  known  that  they,  like 
salmon,  have  their  sciison  for  going  down  to 
the  sea.  And,  if  there  be  any  ambiguity  in 
this  bye-law,  the  Court  will  not  so  construe 
it  as  to  interfere  wirh  a  private  right. 

Jiomri'pfrt,  contra.  Eels  clearly  come 
within  the  definition  of  "  river  fish  "  in  this 
bye-law.  Tiie  words  arc  wide  enough  to 
eiubracc  them ;  and  the  magistrates  have 
found  as  a  fact  that  they  are  river  fish. 

Iiannuton,  in  reply.  The  11th  bye-law 
contains  provisions  prohibiting  the  taking  of 
unsizcable  fish.  It  enumerates  several  kinds 
of  fish,— and  indeed  all  of  any  importance 
that  are  usually  found  in  fresh  water,— but 
eels  are  not  mentioned.  That  affords  a 
strong  argument  that  they  were  not  intended 
to  be  dealt  with  at  all. 

• 

"WiLLES,  J.  This  is  a  question  raised, 
apparently  by  arrangement,  for  the  puri)o.so 
of  determining  whether  clause  {h)  of  the  8th 
bye-law  made  by  the  conservators  of  the 
Thames  under  the  authority  of  the  27  &  28 
Vict.  c.  113,  s.  65,  does  or  does  not  apply  to 
eels.  The  bye-law  runs  thus :— "  The  follow- 
ing respective  periods  shall  be  deemed  to  be 
the  fence-season  in  the  upper  river,  that  is 
to  say,— (a)  For  Siilmon,  salmon-trout,  and 
trout,  the  period  between  the  10th  of  Scp- 

inches  all  round,  snd  not  being  mure  than  six 
yards  long:  ot,  with  the  like  special  licoiico  as 
aforebaid,  but  not  otherwJHe,  by  moans  of  a  net 
commonly  calU'd  a  drag-net,  having  a  mesh  of  not 
less  than  two  inclwa  in>«v  Vavi>\.  Vc\  w«k\.^ViK,\i^v:V» 
or  eight  inchoB  uW  towivA." 
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tember  in  each  year  and  the  Slst  of  March 
following,  both  inclusive."  That  disposes  of 
salmon,  salmon-trout,  and  trout.  Then  comes 
clause  ('>),—"  For  pike,  lack,  perch,  roach, 
rudd,  barbel,  bream,  chubb,  carp,  tench,  gray- 
ling, gudgeon,  pope,  dace,  crayfish,  bleak,  min- 
now, and  every  kind  of  fish  known  as  river  fish 
(except  salmon,  salmon-trout,  and  trout),  the 
period  between  the  14th  of  February  in  each 
year  and  the  31st  of  May  following,  both 
inclusive."  Taking  that  bye-law  by  itself, 
there  can  be  no  doubt  that  an  eel  which  is 
bred  and  living  in  a  river  is  a  "  river  fish." 
Lord  Coke,  in  Co.  Litt.  6  b.,  referring  to 
Domesday,  speaks  of  eels  as  belongLag  to  the 
class  of  river  fish;  and  1  think  it  is  clear 
from  the  13th  bye-law  that  the  conservators 
did  intend  to  give  to  eels  the  protection  pro- 
vided by  the  8th  bye-law.  Mr.  Harington 
says  he  finds  no  evidence  in  the  case,  either 
in  terms  or  by  inference,  as  to  eels  requiring 
any  fence-season ;  and  that  they  might  well 
have  been  intentionally  omitted  ffom  the 
bye-law,  by  reason  of  their  spawning  in  the 
sea,— if  they  spawn  at  all.  I  must  confess  I 
do  not  follow  that  reasoning.  But  it  is 
enough  to  say  that  the  law  regards  the  order 
of  nature ;  that  all  fish  must  at  some  time 
bring  forth  their  young;  and  consequently 
that  there  is  a  season  at  which  they  are  unfit 
for  hiunan  food,  and  require  special  pro- 
tection. That  being  so,  there  may  be  a  par- 
ticular period  of  the  year  when  eels  require 
to  be  protected.  The  general  notion  is  that 
eels  roll  down  to  the  sea  with  the  autumn 
floods.  I  do  not  pronounce  any  opinion  as 
to  the  expediency  of  this  bye-law :  seasons 
may  difier  in  different  rivers.  There  is 
enough  to  warrant  the  conclusion  that  the 
conservators  had  a  right  to  fix  the  period 
during  which  eels  require  protection,  and 
might  well  fix  the  time  at  which  they  are 
supposed  to  be  coming  up  the  river  with 


their  young.  I  see  nothmg  irrational, 
fore,  in  coming  to  the  conclusion  ib 
bye-law  in  question  was  intended  to  a] 
eels.  The  burthen  of  shewing  that 
absurd  or  wrong  lies  upon  the  pari 
seeks  to  imp^h  it  Looking  at  tne  t 
of  classification  of  the  different  spe 
fish  which  are  mentioned,  I  do  not  toi 
argument  can  be  derived  from  the 
construction  which  refers  general  w 
persons  or  things  ejusdem  generis  wit) 
last  enumerated.  Then  it  is  Faid  tl 
suming  the  language  of  the  bye-law 
by  itself,  to  be  sufficient  to  include  eel 
are  not  so  specified  as  to  make  the  I 
such  as  the  conservators  had  power 
s.  65  of  27  &  28  Vict  c.  113  to  mi 
other  words,  that  eels,  if  intended  to 
eluded  in  it,  should  have  been  spec 
named  in  the  bye-law.  But,  taking 
and  67  together,  1  do  not  think  the 
ture  intended  to  impose  upon  the 
vators  the  necessity  of  specifying  or  d 
ing  every  particular  kind  of  fish  nom 
If  the  conservators  did  intend  to  inclu 
in  this  bye-law,  they  are  included  ii 
they  did  not,  they  are  at  liberty  to  ; 
matter  right  by  altering  the  langua 
think  the  decision  appealed  against 
be  affirmed. 

MoMTAGUB  Smith,  J.  I  also  thin 
the  safer  rule  to  act  upon  is,  to  hold  tl 
framcrs  of  these  bye-laws  intended  toi 
eels  in  the  words  "  every  kind  of  fish 
as  river  fish."  A  contrary  const 
would,  as  it  seems  to  me,  do  violence 
words.  It  is  unnecessary  for  me  to  sa; 
my  Brother  Willes  haying  exhausti 

•'  Decision  affir 

Attorney  for  appellant :  C  T,  PhiUi 
Attorneys  for  respondent :  Vizard,  6 
&  Co, 
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Abandoning  and  Exposing  ChUd  nnder  Two  Tears, 
whereby  its  Life  is  Endaogered — 24  &  25 
Vict  c  100,  B.  27— Duty  of  Father. 

A  woman  who  was  living  apart  from  her 
husband,  and  who  had  the  actual  custody  of 
their  child,  under  two  years  of  age,  brought  the 
child,  on  the  19th  of  October,  and  left  it  at  the 
faiher^s  door,  telling  him  she  had  done  so.  He 
/enatmngly  allowed  it  to  remain  lying  outside 


his  door,  and  subsequently  in  the  roadwo 
about  7  P.M.  till  1  A.M.,  when  it  was  rem 
a  constable,  tlie  child  then  being  cold  and 
Held,  that  though  the  father  had  not 
actual  custody  and  possession  of  the  ch 
as  he  u^as  by  law  hound  to  provide  foi 
allowing  it  to  remain  where  he  did  \ 
abandonment  and  exposure  of  the  child 
whereby  its  life  was  endangered,  witt 
^  meaning  of  24  <fc  25  Vict.  c.  100,  «.  27. 
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stated  by  the  Chairman  of  the  Hants 
Sessions. 

ment  under  24  &  25  Vict.  c.  100, 
for  unlawfully  and  wilfully  abandon- 
exposing  a  child  under  the  age  of 
rs,  whereby  the  life  of  the  child  was 
red. 

e  trial  at  Winchester,  it  appeared 
e  evidence  that  Emily  White  (the 
ITilliam  White),  who  was  not  included 
indictment,  was  the  mother  of  the 
liich  was  about  nine  months  old  at 
)  mentioned  in  the  indictment.  On 
I  of  October,  1870,  she  had  an  inter- 
^h  her  huslmnd,  from  whom  she  had 
ing  apart  since  the  11th  of  August  of 
3  year,  and  asked  him  if  he  intf^nded 
ler  money  or  victuals;  he  passed  by 
lout  answering,  and  went  into  his 
this  was  about  7  p.m.  His  mother, 
3ner  Maria  White,  shut  the  wicket  of 
ien,  and  forbade  his  wife  from  coming 
wife  then  went  to  the  door  of  the 
ftid  the  child  down  close  to  the  door, 
led  out,  "Bill,  here's  your  child,  I 
ep  it — I  am  gone."  She  left,  and 
1  no  more  that  night.  Shortly  after. 
White  came  out  of  the  house,  stepped 
child,  and  went  away.  About  8.80  p.m. 
oesscs  found  the  child  lying  in  the 
fiside  the  wicket  of  the  garden,  which 
w  yards  from  the  housenloor ;  it  was 
in  short  clothes,  with  nothing  on  its 
bey  remained  at  the  spot  tiU  about 
when  William  White  came  home, 
d  him  that  his  child  was  lying  in  the 
is  answer  was,  "It  must  bide  there 
he  knew,  and  then  the  mother  ought 
cen  up  for  the  murder  of  it."  Another 
Maria  Thorn  (the  mother  of  his  wife), 
also  to  the  fa^ct  that  about  the  same 
answer  to  her  observation  that  he 

0  take  the  child  in,  he  said,  "He 
not  touch  it — those  that  put  it  there 
me  and  take  it."  She  then  went  into 
ise.  About  11  P.M.,  one  of  the  two 
»  went  for  a  police  constable,  and 

1  with  him  to  the  place  about  1  aji., 
le  child  was  found  lying  on  its  feuse  in 
d,  with  its  clothes  blown  over  its 
ad  cold  and  stiff.  The  constable  took 
of  it,  and  by  his  care  it  was  restored 
lation.  At  4.80  a.m.  the  constable 
the  house,  and  asked  William  White 
new  where  his  child  was;  he  said, 
On  being  asked  if  he  knew  it  was  in 
i,  he  answered,  "  Yes."  It  appeared 
inng  the  time  which  elapsed  between 
.  White  leaving  his  house,  about  7  p.m., 
return,  about  10  p.m.,  he  had  been  to 


ft  25  Vict  c  100, 8, 27.  enacts  that,  •*  Who- 
lall  unlawfully  abandon  or  expose  any 
mg  imder  the  age  of  two  years,  whereby 
f  soeh  chfld  thall  be  endangered,  .... 
loil^cf  amlsdemauionr."  .  .  . 


the  police  constable  stationed  at  Beaulieu, 
and  told  him  that  there  had  been  a  disturb- 
ance between  him  and  his  wife,  and  wished 
him  to  come  up  and  settle  it,  but  he  did  not 
say  anything  aoout  the  child. 

The  prisoner's  counsel  objected  that  upon 
these  facts  there  was  no  evidence  of  abandon- 
ment or  exposure,  under  the  Act,  by  William 
White. 

He  also  objected  that  there  was  no  evidence 
against  John  White  and  Maria  White. 

The  Court  were  of  opinion  that  there  was 
no  evidence  against  the  two  last-named  pri- 
soners, but  overruled  the  objection  as  to 
William  White,  as  to  whom  the  case  was  left 
to  the  jury,  who  found  him  guilty. 

The  question  for  the  Court  was,  whether 
the  prisoner,  William  White,  was  properly 
convicted  upon  the  f&ciB  as  above  stated. 

April  29.    No  counsel  appeared. 

Cur,  adv,  wit 

May  6.  Boyill,  C.J.  We  have  considered 
this  case,  and  we  are  of  opinion  that  the  con- 
viction was  right,  and  ought  to  be  affirmed. 
The  prisoner  was  indicted,  under  24  <&  25 
Vict.  c.  100, 8.  27,  for  imlawfully  abandoning 
and  exposing  a  child,  under  the  age  of  two 
years,  whereby  its  life  was  endangered.  On 
the  facts  stated  in  the  case  the  objection  was 
taken  that  there  was  no  evidence  of  abandon- 
ment or  exposure.  Now,  the  prisoner  was 
the  father  of  the  child,  and  as  such  was 
entitled  to  the  custody  and  control  of  it,  and 
was  not  only  morally  but  legally  bound  to 
provide  for  it.  Then  it  appears  that  when 
the  child  was  lying  at  the  door  he  saw  it, 
stepped  over  it,  and  left  it  there.  After- 
wards, when  the  child  was  in  the  road,  he 
knew  it  was  there.  1  am  clearly  of  opinion 
that  there  was  evidence  here  upon  which  the 
jury  might  and  ought  to  convict  the  prisoner. 
Instead  of  protecting  and  providing  for  the 
child,  as  it  was  his  duty  to  do,  he  allowed  it 
to  remain  lying,  first  at  his  door,  and  after^ 
wards  in  the  t^A,  insufficiently  clothed,  and 
at  a  time  of  year  when  the  result  was  likely 
to  be  the  child's  death.  1  think,  therefore, 
he  was  guilty  boUi  of  abandonment  and 
exposure. 

Mabtin,  B.  I  am  of  the  same  opinion, 
though  I  have  entertained  some  doubt  upon 
the  question.  The  statute  makes  it  an  offence 
unlawfully  to  abandon  or  expose  a  child,  and, 
construing  these  words  according  to  their 
natural  meaning,  I  thought  at  first  that  they 
could  only  apply  to  persons  who  had  had  the 
actual  custody  and  possession  of  the  child. 
But  as  the  prisoner  here  was  the  father  of 
the  child,  entitled  to  its  custody  and  legally 
bound  to  its  -ptoWiUoTL^Y^o  tms^  ^qSSL«  ^xssia. 
the  rest  oi  tYie  Oovitl, 
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Braitwell,  B.  I  am  of  the  same  opiDion. 
If  the  person  who  had  had  the  actnal  custody 
of  the  child,  and  who  left  it  at  its  father's 
door,  had  lieen  a  stranger  with  whom  it  had 
been  left  at  nurse,  there  could,  I  think,  have 
been  no  doubt  about  the  case ;  and  I  do  not 
think  the  fact  that  it  was  the  mother  makes 
any  difference. 

Blagkbubn,  J.  I  am  of  the  same  opinion. 
The  question  turns  upon  the  meaning  of  the 
words  "abandon  or  expose"  in  the  statute. 
The  Court  before  whom  the  prisoner  was 
tried  were  right  in  directing  the  acquittal  of 
the  two  other  persons  accused,  because  there 
was  no  legal  auty  upon  them  to  protect  the 
child,  but  only  a  duty  of  imperfect  obligation. 
But  the  father's  case  is  different;  for  upon 
him  there  is  a  strict  legal  duty  to  protect  the 
child.    And  when  the  child  is  left  in  a  posi- 


tion of  danger  of  which  he  knows,  an 
which  he  has  full  power  to  remoTe  it, 
neglects  his  duty  of  protection,  and  !• 
child  remain  in  danger,  I  think  this  is 
posure  and  abandonment  by  him. 
child  had  died,  the  &ct8  were  such 
jury  might  have  convicted  him  of  n 
though  they  might  have  taken  a  mor 
ciful  view,  and  found  him  guilty  ( 
manslaughter;  and  as  the  chi'd, thoi 
life  was  endangered^  did  not  die,  the 
within  the  section. 

Chankbll,  B.  My  Brother  Byles,  ^w 
a  member  of  the  Omrt  when  the  c» 
first  before  the  C!ourt,  concurs  in  the 
ment;  and,  having  had  an  opportni 
considering  the  case  this  morning,  I 
the  same  opinion. 

Cofiviction  affin 


Oi 


June  8, 1871.    Tmfi  QrxxN  v.  Edmund  Ballb.    [1  0.  C.  R.  828.] 


Embezzlement — Indictment— Evidence — Three 
Acts  of  Embezzlement  in  One  Indictment — 
24  &  25  Vict  c.  96,  s.  71—31  &  S2  Vict. 
0.116,1.  1. 

The  prisoner  wctn  a  member  of  a  co-partner- 
nh%p.  It  -wtM  his  duty  to  receive  money  for  the 
co-jtartnerthtpy  and  once  a  irreek  to  rendtr  an 
account  and  pay  over  the  gross  amount  received 
during  the  previous  week.  During  each  of  three 
sefteml  U'eeks,  within  six  months^  the  prisoner 
received  various  small  sums,  and  failed  to  ac- 
count for  them  at  the  end  of  the  week,  or  to 
pay  over  the  gross  amount,  but  embezzled  the 
money : — 

Held,  that  he  might  properly  be  eftarged  with 
embezzlihg  the  taeekly  aggregates ;  that  three  acts 
f^  embeadement  of  such  weekly  aggregates  within 
six  months  might  be  charged  and  proved  under 
one  indictment ;  and  that  evidence  of  the  srruiU 
sums  received  during  each  week  was  admissible 
to  shew  how  these  aggregates  were  made  up. 

Cabs  stated  by  Mr.  Commissioner  Eerr. 

Indictment,  charging  in  the  Ist  count  that 
the  prisoner  being  a  member  of  a  certain  co- 
partiiership  of  persons  trading  under  the 
name,  style  and  title  of  the  Alliance  Indus- 
trial and  Provident  Coal  Society,  Limited, 
did  on  the  5th  of  December,  1870,  receive  into 
his  possession  the  sum  of  1/.  Is.  in  money,  for 
and  on  the  account  of  the  said  co-partner- 


ship, and  fraudulently  and  feloniotu 
embezzle  the  said  sum  of  money. 

The  2nd  count  charged  him  with 
within  six  months  from  the  offence  in  t 
count,  that  is  to  say,  on  the  12th  of  Dec 
while  he  was  a  member  of  the  said  c 
nerahip,  received  on  account  of  the  f 
partnership  the  further  sum  of  1/.  "i 
with  having  embezsled  that  sum. 

The  3rd  count  charged  him  with 
within  six  months  from  the  offences 
Ist  and  2nd  counts,  that  is  to  say, 
19th  of  December,  while  he  was  a  mei 
the  sdid  co-partnership,  received  on  f 
of  the  said  co-partnership  the  further 
1/.  5s.,  and  with  having  embezzled  the 

At  the  trial  at  the  Central  Crimina 
on  the  2nd  of  May,  1871,  it  was  provt 
the  prisoner  was  a  shareholder  in  the 
named;  that  he  received  dividends 
shares  therein,  and  that  he  was  als 
appointed  an  agent  of  the  society,  in 
capacity  it  was  part  of  his  duty  to 
moneys  for  the  society  in  the  manner 
after  mentioned.  He  gave  a  bond  ; 
faithful  performance  of  his  duties. 
bis  duty  as  such  agent  and  collector 
ceive  payments  from  numerous  persoi 
bought  coals  from  the  society,  for  whic 
were  to  pay  by  weekly  instalments.  0 
payments,  which  were  to  l)e  made  w« 
vas  his  duty  to  send  in  weekly  accon 
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iay  of  eveiy  week.  And  it  was  his 
the  Tneeday  of  every  week  to  pay 
I  amount  received  by  him  in  the 
the  precediag  week  into  a  bank  to 
'.  of  tne  society. 

isoner  did,  in  fact,  pay  money  into 
to  the  credit  of  the  society,  every 
h  before,  daring,  and  after  the  time 
y  the  three  several  counts  of  the  in- 
On  some  occasions  he  paid  into 
a  larger  sum  than  by  his  account  of 
ous  week's  collection  he  ought  to 

^e  the  allegation  in  the  Ist  count  of 
szlement  of  the  sum  of  1/.  Is.  on  the 
member,  it  was  proposed  bv  the  coun- 
}  prosecution  to  give  evioence  of  ten 
payments  in  the  course  of  the  week 
I  such  5th  of  December,  that  these 

were  made  to  the  prisoner  by  ten 
persons,  and  that  the  several  small 
laid  to  him  amounted  in  the  whole 

It  was  also  propo  A  to  prove  that 
I  the  prisoner's  ac  -ount  sent  in  by 
le  5th  of  December,  when  he  ought 
iccounted  for  the  previous  week's 
,  nor  in  any  subsequent  account  did 
er  account  for  those  several  sums,  or 
m,  nor  for  any  specific  sum  of  1/.  Is. 
re  the  allegation  in  the  2nd  count 
bezzlement  of  the  sum  of  1/.  7s.  on 
)f  December,  it  was  proposed  also  to 
ten  different  witnesses  ten  different 

in  the  course  of  the  week  ending 
\j,  that  the  several  small  sums  so 
unted  in  the  whole  to  1/.  ?«.,  and 
er  in  the  prisoner's  account  sent  in 
I  the  said  12th  of  December,  nor  in 
)quent  accounts  did  the  pnsoner 
or  those  several  sums,  or  any  of 

for  any  8i)ecific  sum  of  1/.  Is. 
re  the  allegation  in  the  8rd  count  of 
;zlement  of  the  sum  of  1/.  5^.  on  the 
)ecember,  it  was  proposed  in  like 
)  prove  by  eleven  different  witnesses 
erent  payments  in  the  course  of  the 
ing  on  that  day,  that  the  several 
IS  so  paid  amounted  on  the  whole 
and  that  neither  in  the  prisoner's 
ent  in  by  him  on  the  said  19th  of 
,  nor  in  any  subsequent  accounts 
prisoner  account  for  those  several 
any  of  them,  nor  for  any  specific 

50. 

oner's  counsel,  who  was  absent  while 
i^as  being  opened  to  the  jury,  ob- 
t  the  course  proposed  to  be  token 

admitting  evidence  of  thirty-one 
bcts  of  embezzlement  upon  one  in- 
whereas  the  statute  only  permitted 
o  be  given  of  three.  He  contended 
Don-acoounting  for  each  of  these 

sums  was  a  separate  and  distinct 
bexskonent,  ana  that  only  three  of 

oonld  properly  be  included  in  one 


On  the  other  hand,  the  counsel  for.  the 
prosecution  contended  that  as  it  was  the 
prisoner's  duty  to  account  once  a  week  only 
for  what  he  had  received  during  the  pre- 
ceding week,  there  were  only  three  distinct 
non-accountings,  and  therefore  only  three 
distinct  acts  of  embezzlement  That  the  act 
of  embezzlement  was  not  committed  upon  re- 
ceipt of  the  money,  but  upon  the  non-ac- 
counting and  non-payment  of  it,  if  the  jury 
should  find  such  non-accounting  and  non- 
payment to  be  fraudulent. 

The  learned  commissioner  expressed  his  in- 
tention to  confine  the  evidence  to  three  se- 
parate and  distinct  receipts  of  three  of  the 
small  sums  so  received  by  the  prisoner  as 
aforesaid,  and  to  the  non-accounting  for  the 
same ;  but  being  pressed  by  counsel  for  the 
prosecution,  he  admitted  the  evidence  so  pro- 
posed to  be  given  of  the  receipt  by  the  pri- 
Koner  of  the  thirty-one  different  sums,  and  of 
his  non-accounting  for  the  sama 

This  evidence  was  accordingly  given ;  and 
the  jury  found  that  in  not  paying  over  on  the 
5th,  12th,  and  19th  days  of  December  re- 
spectively, each  and  every  of  the  several  sums 
received  by  him,  in  each  and  every  of  the 
several  weeks  ending  on  those  days  respec- 
tively, the  prisoner  did  fraudulently  embezzle 
each  and  every  of  the  said  several  sums,  and 
that  those  sums  collectively  amounted  in  each 
of  those  weeks  respectively  to  the  several  sums 
named  in  the  Ist,  2nd,  and  3rd  counts  of  the 
indictment. 

Thereupon,  the  learned  commissioner  di- 
rected a  verdict  of  "  guilty  "  to  bo  recorded 
against  the  prisoner  on  each  of  these  counts, 
subject  to  the  opinion  of  the  justices  of  either 
bench  and  Barons  of  the  Exchequer  whether 
the  evidence  on  which  the  prisoner  was  so 
convicted  was  properly  admissible.  If  such 
'  evidence  was  not  admissible  in  i)oint  of  law, 
then  the  conviction  of  the  prisoner  was  to  be 
quashed.  If  properly  admitted,  then  the  con- 
viction was  to  stand. 

June  3.  Cottins,  for  the  prisoner.  This  in- 
dictment is  under  31  &  3^  Vict.  c.  116,  s.  1. 
But  as  to  the  number  of  acts  of  embezzlement 
which  may  be  charged  and  proved,  it  is  sub- 
ject to  the  same  rule  as  any  other  indictment 
for  embezzlement.  Before  24  A  25  Vict.  c.  96, 
s.  71,  only  one  act  of  embezzlement  could  be 
charged  or  proved  under  one  indictment. 
That  section  allows  three  to  be  charged  and 
proved  if  committed  within  six  months.  But 
the  rule  as  to  what  is  an  act  of  embezzlement 
is  not  changed.  Where  a  number  of  small 
sums  are  separately  embezzled,  you  cannot 
add  them  all^  together  and  treat  it  as  one  em- 
bezzlement of  the  whole:  Reg.  v.  WUliams 
(6  C.  &  P.  626),  1  Taylor  on  Evidence,  346. 
5th  ed.  Here  the  jury  have  expressly  found 
that  what  the  prisoner  embezzled  was,  each 
and  every  of  thi^  «m&VL  %\a&%  ^kii(^\^^\nV\^is^ 
in  the  co\\xse  oi  vayciYi  ^«ril.    't^EOA  o^afr^- 


402 


THE  LAW  EEP0BTS.--SESSI0N8  CASES,  1871.        [Di 

^ , - _ 


The  Qubek  v.  Balls. 


gniftbes  the  case  from  Beg.  v.  Lambert  (2  Cox. 
Cr.  C.  309). 

[Willes,  J.,  referred  to  Beg.  v.  Birhardson 
(2  F.  &  F.  343),  and  Beg.  v.  Proud  (Leigh  & 
Cave,  C.  C.  y7;  31  L.  J.  (M.C.)  71)]. 

In  those  cases,  evidence  of  namerons  acts 
of  embezzlement  was  admitted,  not  as  sub- 
stantive offences,  but  to  shew  the  motive,  and 
prove  that  the  default  charged  as  embezzle- 
ment was  not  accidental  but  wilful.  That  is 
not  the  object  here. 

Bedey,  for  the  prosecution,  was  not  called 
upon. 

CooKBURN,  C.J.  I  am  of  opinion  that  this 
oonviction  is  right,  and  must  be  affirmed.  It 
is  quite  true  that  if  a  man  receives  a  number 
of  separate  sums  and  has  to  account  for  each 
of  them  separately,  only  three  instances  of 
failure  to  account  can  be  proved  under  one 
indictment.  Thus,  if  there  were  to  be  one 
accounting  on  Monday,  and  one  on  Tuesday, 
and  one  on  Wednesday,  and  so  on,  only  three 
defaults  could  be  charged  and  proved ;  though 
even  in  such  a  case,  evidence  of  other  in- 
stances might  be  given  in  order  to  shew  that 
the  instances  charged  were  not  merely  acci- 
dental, but  that  what  was  done  was  done  in- 
tentionally and  fraudulently.  But  here  no  dif- 
ficulty of  this  nature  arises.    I  agree  that  the 


prisoner  might  have  been  indicted  for  embei* 
zliug  any  of  the  separate  small  sums  receired 
by  him.  But  it  appears  upon  the  case  tint 
his  duty  was  to  receive  the  small  sums  froflr 
time  to  time;  to  send  in  the  weekly  acconoti 
every  Tuesday;  and  every  Tuesday  topiy. 
the  gross  amount  received  by  him  dniiog 
preceding  week  into  a  bank.  It  is  true 
each  of  the  small  sums  received  had  to  bei 
counted  for;  but  he  might  well  be  cl 
with  embezzling  the  aggregate  amoont 
evidence  of  the  individual  items  was 
sible  to  shew  how  this  aggr^ate  was 
up.  It  would  be  very  mischievous  if,  in 
cases  as  these,  servants  could  not  be  inc 
for  embezzling  the  aggregate  amonots 
which  they  foil  to  account.  No  doalii,! 
such  cases,  there  is  an  embezzlement  of 
of  the  smaller  sums  going  to  make  up 
total  not  accounted  for ;  but  there  is  nottbs 
less  an  embezzlement  of  the  whole. 

WiLLVs,  MELL0B,and  Montagus  Smite,  JJ* 
and  Chaknbll,  B.,  concurred. 

Conviction  affirmed. 

Attorney  for  prisoner :  J.  H.  B,  Wakdinf. 
Attorney  for  prosecution:  W.  T.  Bkkettt 
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Nov.  11, 1871.    The  Quien  v.  Chambkrb.    [1  C.  C.  B.  341.] 


Foigwy— 24  &  25  Vict.  c.  98,  b.  23— 
"Undertaking.- 

f  prisoner  y  being  pressed  for  payment  of  a 
filained  further  time  to  jtay,  by  yivinfj, 
urity,  an  I.  0.  U,,  pttrporting  to  be  si'jherl 
wuelf  and  another,  the  siynature  of  the 
being  forged  by  the  prisoner : — 
d,  that  tfte  ihstrutnent  was  an  "w/^/^r- 
ffor  the  payment  of  rnonty'"  within  the 
ugof24d;  25  Vict.  c.  98,  «.  23. 

m  stated  by  Blackburn,  J. 
)  prisoner  was  tried  on  an  indictment 
loniously  forging  an  instrument  which 
et  out  in  the  indictment  in  the  words 
g^ures  following:— 

November  21st,  1870. 
I.  O.  U.  thirty-five  pounds. 
35/.  Arthur  Chambers, 

George  Wickham." 

ras  described  in  one  count  as  an  under- 
;  for  the  payment  of  money,  and  in 
er  as  a  security. 

the  trial,  evidence  was  given  that  the 
ter  having  obtained  a  loan  of  35/.  and 
pressed  for  payment,  obtained  further 
by  giving  as  a  security  the  instrument 
purported  to  bo  signed  by  his  brother- 
',  George  Wickham. 
ras  objected  that,  though,  if  the  instru- 
had  been  genuine,  it  might  have  been 
tee  of  an  account  stated  by  Wickham, 
which  the  law  would  have  impb'ed  a 
86  on  his  part  to  pay  the  money ;  and 
old  in  effect  operate  as  an  undertaking 
f  the  money,  and  as  a  security  for  its 
mt,  yet  it  was  not  in  itself  either  one  or 

learned  judge  reserved  the  point,  and 
the  jury  whether  the  instrument  was 

.  by  the  prisoner  with  intent  to  de- 
verdict  was  "  Guilty." 
question,  was  whether  the  instrument 

istion  was  either  an  undertaking  or  a 

ty  within  the  meaning  of  24  <&  25  Vict. 

J.  23.  (1) 

feet.  23  of  24  &  25  Vict.  o.  98,  cnncta  that  : 
©ever  shall  forge  or  alter,  or  ahall  offer,  utter, 
otfOT  put  off,  knowing  the  same  to  be  forged 
«d,  any  undertaking,  warrant,  order,  autlio- 
request,  for  the  payment  of  money,  or  for 
liv«7  or  transfer  of  any  goods  or  chattels, 
ny  note,  bill,  or  other  secority  for  the  pny- 
f  money,  or  for  procuring  or  givinnj  credit, 
indorsement  on,  or  assignment  of.  any  such 
iking,  warrant,  order,  authority,  or  request 
•ooountable  receipt,  acquittance,  or  receipt 
OBJ,  or  for  goods,  or  for  any  note,  bill,  or 
ecnrity  for  the  payment  of  money,  or  any 


No  counsel  appeared. 

Kelly,  C.B.  The  question  in  this  case  is, 
whether  the  instrument  forge^l  by  the  prisoner 
is  an  "  undertaking  for  the  payment  of  money  " 
within  the  meaning  of  24  <&  25  Vict.  c.  02, 
s.  23,  so  as  to  make  the  forgery  of  it  an 
offence  within  that  section.  Now  the  instru- 
ment is  in  form  an  I.  0.  U.  for  thirty-five 
pounds,  purporting  to  be  signed  by  the 
prisoner  and  his  brother-in-law,  George  Wick- 
ham. And  it  appears  from  the  case  that 
the  prisoner  being  pressed  for  reijayment  of 
a  loan,  obtained  further  time  by  giving  this  in- 
strument afi  a  security.  I  am  clearly  of  opinion 
that  such  a  security  is  an  undertaking  for  the 
payment  of  money  within  the  meaning  of  the 
Act.  It  may  Ik)  argned  that  there  was  no 
consideration  for  such  an  undertaking.  But 
there  was  consideration  for  it.  There  was 
the  giving  of  further  time  to  the  prisoner  to 
pay  the  debt,  for  the  payment  of  which  he 
was  being  pressed.  The  instrument  is  there- 
fore an  undertaking  for  the  payment  of 
money  given  for  sufficient  consideration.  Jf 
any  doubt  could  formerly  have  existed,  it 
has  been  removed  by  the  Mereantilo  Law 
Amendment  Act,  which  makes  it  unneces- 
sary that  the  consideration  for  a  guarantee 
should  appear  in  writing. 

Btles,  J.    I  am  of  the  same  opinion. 

Pjgott,  B.  I  think  the  instrument  in 
question  was  an  undertaking  for  the  pay- 
ment of  money.  It  does  not  shew  the  con- 
sideration ;  but  that  is  not  necessary.  It  is  a 
guarantee  by  Wickham  of  the  prisoner's  debt. 

Lush,  J.  I  am  of  the  same  opinion.  It 
appears  that  the  prisoner  was  indebted,  and 
bemg  pressed  for  payment,  obtained  further 
time  to  pay  by  giving  this  instrument  as  a 
security,  if  Wickham  had  signed  it,  I 
think  ho  would  have  Ixjcn  bound  by  it  for 
the  consideration  need  not  now  appear  in 
writing. 

Hannen,  J.    I  am  of  the  same  opinion. 

(*ouvicf.io7i  affirmed. 


indorsement  on  or  asbignmeut  of  any  6uch  account- 
fthlo  receipt,  with  intent,  in  any  of  tiie  cases  afore- 

b«  id,  to  defraud,  si  mil  be  guilty  of  felony * 

It  will  be  observed  that  thid  section  does  not  make 
it  an  offence  to  forge  a  **  security  for  money,"  but 
only  to  forgo  "  an  undertaking,  &c.,  tor  the  de- 
livery, &c.,  of  a  fccourity  for  money.**  It  would 
appear,  therefore,  that  the  second  count  was  not  a 
l^ood  count  under  the  section. 


^^^ 


404 


THE  LAW  BEPORTS.— SESSIONS  CASES,  1872. 


[Mabci. 


Nov,  11, 1871.    Thb  Queen  v.  Manning  and  Eogebs.    [1  C.  0.  R.  338.] 


Malicious  Injury  to  Proi)erty — Arson — 24  &  25 
Vict  0. 97, 8. 6-— Building — Uiifiniahcd  House. 

A  huUding,  in  24  <fc  25  Vict.  c.  97, «.  G,  is  not 
necessarily  a  finished  structure. 

An  unfinished  house,  of  which  the  vxiUs  were 
built  and  finisfted,  the  roof  on  and  fiuisJ^ed,  a 
considerable  jtart  "f  the  flooriny  laid,  and  the 
internal  walls  and  ceilings  prf^Kirtd  ready  fur 
plastering f  held,  to  be  a  buHding  tcithin  tfie 
meaning  of  the  section. 

Case  stated  by  Martin,  B. 

Tlie  i)risoiier8  were  iricd  upon  an  indict- 
ment, which  cliargcd  tliat  they  **  feloniously, 
unlawfully,  and  maliciously  did  set  fire  to  a 
certain  building  of  one  John  Rhodes,  there 
situate,  against  the  form  of  the  statute  in 
such  case  made  and  provided." 

It  was  framed  upon  24  &  25  Vict.  c.  97, 
8.  6.  (1)  The  prisoners  were  members  of  a 
society,  or  union,  of  Hand-made  Brick  Makers. 
The  building  set  fu*e  to  was  one  of  seven 
built  in  a  row,  and  intended  for  dwelling- 
houses,  and  built  in  part  of  machine-made 
bricks.  On  the  night  of  the  25th  of  June, 
1871,  the  prisoners  (and  some  others  who  es- 
caped) set  fire  to  it  by  means  of  paraffin  oil. 
All  the  walls,  external  and  internal,  of  the 
house  were  built  and  finished.  The  roof  was 
on  and  finished.  A  considerable  part  of  the 
flooring  was  laid.  The  internal  walls  and 
ceilings  were  prepared  ready  for  plastering. 
The  house  was  in  a  forward  state  towards 
completion,  but  was  not  completed. 

At  the  conclusion  of  the  case  for  the  pro- 
secution, it  was  objected  by  the  counsel  for 
the  prisoners  that  the  erection  set  fire  to  was 
not  a  building  within  the  meaning  of  the  sta- 
tute, because  it  was  not  completely  finished. 
The  learned  judge  was  against  the  objection, 
but  it  was  stated  that  Lush,  J.,  in  a  similar 
case,  had  expressed  his  intention  to  reserve 
the  point  for  the  oninion  of  the  Court  of 
Criminal  Appeal,  ana,  at  the  request  of  the 
counsel,  the  learned  judge  assented  to  take 
the  same  course. 

The  learned  judge  took  the  oi)inion  of  the 
jury,  whether,  as  a  (luestion  of  fact,  the  erec- 
tion was  a  building,  and  they  found  that  it 
was.    The  prisoners  were  fouud  guilty. 

The  questions  for  the  opinion  of  the  Court 
were : — 

First :  Was  the  question  concluded  by  the 
finding  of  the  jury  ? 

Secondly:  If  it  was  not,  was  the  objection 
made  by  the  learned  counsel  for  the  prisoners 
a  Valid  one  V 


No  counsel  appeared. 

Eellt,  C.B.  It  is  to  be  regretted  tkt  n 
have  not  had  the  assistance  of  counsel  in  tka 
case,  because  the  point  raised  is  Loth  net 
and  important  We  are  of  opinion  th&t  tb 
question  having  been  properly  left  to  tb 
jury,  their  finding  upon  it  is  conclusiTC. 

The  building  in  question,  though  noto9» 
pleted,  was  intended  to  be  a  house.  It 
one  of  a  row  of  seven  houses,  unfinished II 
true,  but  in  a  forward  state  towards  coi 
tion.  Then  the  question  arises  whether 
is  a  building  within  s.  6  of  24  &  25  Vidcil7| 
which  makes  it  felony  unla^vfully  and  mir-\ 
ciously  to  set  fire  to  "any  building  other tha 
such  as  are  in  this  Act  before  mcDtionei' 
As  the  buildings  mentioned  in  the  eariier: 
sections  are  here  referred  to,  it  may  be  irI| 
to  see  what  some  of  those  bnildmgs  ui 
Sect  3  throws  light  upon  the  case.  By  M\ 
section :  "  Whosoever  shall  unlawfully  «( 
maliciously  set  fire  to  any  house,  stiUci 
coach-house,  out-house,  warehouse,  oii^ 
shop,  mill,  malthouse,  hopoast,  bam,8t(i»'j 
"house,  granary,  hovel,  shea,  or  fold,  or  to 
farm  building,  or  to  any  building  or 
used  in  farming  land,  or  in  carrying  od 
trade  or  manu&cture,  or  any  branch  the 
....  shall  be  guilty  of  felony."  Nofll^ 
argument  may  be  urged  that  these  seifi. 
kinds  of  buildings  enumerated  in  s.  3flt> 
necessarily  completed  buildings,  hut  tw 
not  so.  Take  for  example  the  term  "oIlP 
That  may  form  only  a  part  of  a  house; 
an  office  may  be  completed  on  the 
floor,  while  the  house  above  it  is  not 
pleted.  So  again  with  the  term  "^Iwj^ 
There  may  well  be  a  shop  on  the  gi"! 
floor,  with  floors  above  it  for  lodging** 
other  purposes.  In  such  a  case  the  olfi«* 
shop,  though  only  jmrt  of  a  house,  coold^i 
witliin  s.  3.  There  is  nothing  in  that  v/^ 
to  limit  its  operation  to  completed  bnildlBg 
Still  less  is  there  in  s.  6.  The  words  of  ^ 
section  are  not  "  any  other  building,*'  hot  4j. 
larger  words,  "  any  buildmg  other  than  ff" 
as  are  in  this  Act  before  mentioned-"  I  thiA 
therefore,  the  ruling  of  the  learned  judge » 
the  finding  of  the  jury  were  right;  th»'* 
a  building  fairly  and  substantially  withinttj. 
Act  of  Parliament  I  say  nothing  as  to  to  i 
extent  of  partial  completion  in  an  unfinfiW 
building  may  be  necessary  to  bring  it  vithii 
the  section.  I  do  not  say  that  two  or  tin* 
yards  of  a  wall  would  be  a  building.  Brt 
when  a  house  is  in  the  stat«  in  which  tbii 
was,  I  think  it  is  within  the  Act. 

(1)  Sect  6  of  24  &  25  Vict.  c.  97,  enacts  that,  ^                                                                  .^^ 

"  Whosoever  hhall  unlawfully  ami  muliciou».ly  act  Bylks,   J.       I   also   think   the   conTicti«» 

firo  to  any  building,  otlier  than  sncli  n.s  are  in  this  should  be  affirmed.     It  is  not  necessary  ^^ 

Act  htforo  luenliuned,  Klinll  b(^  guilty  of  felony . . ."  j   lay  down  a  definition  of  what  is  a  building. 
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,t  to  say  that  the  erection  in  this 
operly  found  to  be  one.  Such 
)66  in  the  section  must  be  inter- 
ir  ordinary  sense.  And  it  would 
have  been  a  departure  from  or- 
age  to  have  asked,  "  Who  built 
e  ?"  The  judge  considered  it  to 
'„  and  the  jury  found  so;  and  the 
right 

I  am  of  the  same  opinion.  This 
nk,  a  house,  but  it  was  a  building. 

I  am  of  the  same  opinion.    A 

i  not  necessarily  be  a  completed 

is  sufficient  that  it  should  bo  a 


connected  and  entire  structure.  I  do  not 
think  four  walls  erected  a  foot  high  would  be 
a  building.  And  my  impression  is  that  in 
the  case  referred  to,  tried  before  me,  there 
were  only  four  walls  unconnected,  and  not 
advanced  further  tlian  a  short  distance  to- 
wards completion. 

Hankem,  J.  I  am  of  the  same  opinion.  It 
is  very  likely  that  a  house  can  only  mean  a 
structure  designed  and  sufficiently  advanced 
for  the  habitation  of  man.  But  I  think  the 
structure  in  the  present  case  was  a  building 
other  than  a  house,  and  therefore  within  s.  6. 

Conviction  affirmed. 


V.  18, 1871.    Thb  Qussn  v.  Holmes  and  Fubnebb.    [1  C.  C.  H.  334.] 


lolt — Attempt  at  Rape— Cross-exa- 
>f  Proaecatrix — Previous  Connection 
r  Men — Contradictioa — Evidence. 

uiinx  in  an  infliclment  for  an 
ult,  which,  on  the  facts  alleged, 
substance,  to  an  attempt  at  rape, 
cross- examination  whether  she  had 
f  had  connection  vjtth  a  man  other 
mer,  and  denied  it : — 
she  could  not  be  contradicted, 

d  by  the  Chairman  of  Quarter 
the  county  of  Surrey, 
leral  quarter  sessions,  holdcn  at 
3n-Thames,  for  the  county  of 
lie  17th  of  October,  1871,  Henry 
Joseph  Frederick  Fumess  were 
1  indictment  charging  them  with 
isaulting  one  Sarah  Palmer, 
i  from  the  evidence  taken  at  the 
>le  of  which  was  set  out,  that  the 
lult  charged  amounted  to  an  at- 
b;  and  that  for  the  defence  con- 
ged. 

mtrix,  in  her  crossK^xamination, 
'  the  prisoners'  counsel  if  she  had 
ion  with  Robert  Sharp,  and  she 

ers*  counsel  called  Robert  Sharp, 
m  if  the  prosecutrix  had  ever  had 
ith  him,  but  the  counsel  for  the 
objected  to  the  question  on  the 
Beg,  V.  Cockroft  (11  Cox,  Cr.  C. 
Caort  refused  to  allow  the  quos- 
Qfiwered,  but  reserved  the  point, 
h  answer  ought  to  have  hecn 
•e  given,  for  the  decision  of  the 
>wn  Cases  Reserved. 
rand  both  prisoners  guilty. 

>r  the  pnaoDers,  The  jsane  in 
'lag  Babetantially  one  of  consent 


or  no  consent,  the  evidence  tendercti  was 
strictly  relevant  to  the  issue,  as  having  a 
material  bearing  upon  the  probability  of  the 
prosecutrix*  consent  Hex  v.  Hodgsrm  (R.  & 
R.  211),  which  may  be  relied  on  upon  the 
othor  side,  is  not  in  point.  In  that  case  it 
was  held  that  the  prosecutrix  was  not  bound 
to  answer  a  question  as  to  previous  connec- 
tion with  another  man ;  a  rule  which  may  bo 
doubted  in  the  present  day.  And,  inasmuch 
as  the  question  was  not  answered  by  the  pro- 
secutrix, the  evidence  on  the  other  side  was 
not,  as  here,  called  in  contradiction.  Reg,  v. 
hobim  (2  Moo.  &  R.  612)  is  an  express  deci- 
sion by  Coleridge,  J.,  with  the  concurrence  of 
Erskine,  J.,  that  the  evidence  is  admissible. 
In  Bex  V.  Martin  (6  C.  &  P.  662),  the  same 
rule  was  laid  down  afi  to  evidence  of  previous 
connection  with  the  prisoner.  And  there  is 
no  reason  for  any  distinction  between  the  two 
cases.  Bfjc  y.  Barker  (3  C.  &  P.  589),  and 
Beg,  v.  Cfaij  (5  Cox,  Cr.  C.  146),  shew  that 
evidence  of  previous  immoralitv  is  material 
to  the  issue.  He  also  referred  to  Beg,  v.  -4r- 
nall  (8  Cox,  Cr.  C.  439),  and  Beg,  v.  Eure  (2 
F.&F.  579). 

Oppenheim  for  the  prosecution.  The  evi- 
dence was  properly  excluded.  The  question 
put  to  the  prisoner  was  not  relevant  to  the 
issue,  it  only  went  to  credit.  Upon  prin- 
ciple, therefore,  her  answer  is  binding.  And 
Bee  V.  Hodgson  (R.  <&  R  211)  is  a  decision  of 
all  the  judges  against  the  admission  of  the 
evidence.  Bex  v.  Clarke  (2  Stark.  N.  P.  C. 
241)  is  to  the  same  effect  The  ruling 
in  Beg,  v.  Hohins  (2  Moo.  &  R.  512)  was 
wrong.  And  in  li>g.  v.  Cockroft  (11  Oor, 
Cr.  C.  410),  Martin,  B.,  and  Willes,  J.,  re- 
fused to  follow  it,  and  laid  down  the  con- 
trary rule.  Ho  sAso  xolctx^i^  \a  ^  xvi^c«s%  ^\ 
Keating,  J.,  in  a  c^^  xtfA.  x^\«iXfc^» \»^  'Co.^ 
same  effect.  _ 
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Kellt,  C  B.  The  question  raised  in  this 
case  is  one  of  very  great  importance ;  and  if 
wo  had  entertained  any  sulwtantial  doubt 
upon  it,  wo  should  have  thought  it  right  to 
submit  it  for  the  opinion  of  all  the  judges. 
But  when  we  look,  first,  at  the  principles  ap- 
plicable to  the  case,  and,  secondly,  at  autho- 
rity, we  think  it  is  impossible  to  doubt  what 
the  decision  ought  to  bo.  The  question  is, 
whether  on  an  indictment  for  rape,  or  for 
attempt  at  rape,  or  for  an  indecent  assault, 
amounting  in  substance  to  an  attempt  at  rape, 
if  the  prosecutrix  is  asked  in  cross-examina- 
tion wnether  she  has  had  connection  with 
another  person  not  the  prisoner,  and  denies 
it,  OTidence  can  bo  called  to  contradict  her. 
We  are  all  of  opinion  that  it  cannot.  In  the 
first  place,  the  general  rule  of  evidence  is 
that  if  a  question  be  put  in  cross-examina- 
tion as  to  a  collateral  })oint,  the  answer  must 
be  taken  for  better  or  for  worse.  And  the 
reason  is  obvious.  If  such  evidence  as  that 
here  proposed  were  admitted,  the  whole  his- 
tory of  the  prosecutrix's  life  might  be  gone 
into;  if  a  charge  might  be  made  as  to  one 
man,  it  might  be  made  as  to  fifty,  and  that 
without  notice  to  the  prosecutrix.  It  would 
not  only  involve  a  multitude  of  collateral  is- 
sues, but  an  inquiry  into  matters  as  to  which 
the  prosecutrix  might  be  wholly  unprepared, 
and  so  work  great  injustice.  Upon  princi- 
ple, therefore,  we  must  hold  that  the  answer 
is  binding. 

When  we  look  at  the  authorities  the  case 
is  still  clearer.  The  first  case  on  the  subject 
is  Bex  v.  JJodgstm  (R.  &  R.  211).  That  case 
was  heard  first  before  eight  of  the  judges, 
and  afterwards  Ixifore  the  whole  number.  It 
was  an  actual  decision  that  the  prosecutrix 
on  a  charge  of  rape  was  not  bound  to  answer 
such  a  question  as  that  here  put.  That  seems, 
as  a  matter  of  principle,  to  involve  that,  if 
the  question  hau  been  answered,  the  answer 
would  have  been  binding.  But,  further,  the 
second  objection  taken  in  that  case  seems  to 
raise  the  very  point;  and  upon  that  the  judges 
lay  down  the  law  distinctly,  in  accordance 
with  the  view  which  we  take.  That  case  is 
therefore  an  actual  decision  involving  in  prin- 
ciple the  point  now  in  question,  and  a  dic- 
tum, at  the  least,  by  some  of  the  most  leamal 
judges  who  ever  sat,  upon  the  very  point. 
Jit(f.  V.  Cockrf/t  (11  Cox,  Cr.  C.  410)  was  an 
indictment  for  rai)e,  and  was  tried  first  before 
Martin,  B.,  and  again  before  Willes,  J.,  and 
both  of  those  learned  judges  held  that  such 
evidence  as  that  here  tendered  was  inadmis- 
sible. So  far  all  the  decisions  entirely  sup- 
port that  view  which  we  think  to  follow  clearly 
from  the  settled  principles  of  the  law  of  evi- 
dence. We  are  asked  to  abandon  that  view 
upon  the  authority  of  littj.  v.  Jiohius  (2  Moo. 
&  R.  612).  That  was  no  doubt  a  decision  of 
Coleridge,  J.,  after  consulting  Erskine,  J ,  upon 


the  very  point  now  in  dispute.  But  we  can- 
not  follow  that  ruling  in  opposition  tu  the 
whole  current  of  authority  upon  the  quo- 
tion.  In  JRex  v.  Bnrht^  (a  C.  &  P.  589)  the 
question  was  as  to  evidence  shewing  the  pro- 
secutrix to  be  a  common  prostitute;  ai^ 
such  evidence  has  long  l>een  lield  material 
In  n^x  V.  Martin  (6  C.  &  P.  5G2)  the  tii. 
dence  was  as  to  the  prosecutrix  having  pre. 
viously  had  connection  with  the  pri^wna 
And  such  evidence  is  undoubtedly  adiiii» 
ble,  for  it  has  a  direct  bearing  upon  the  qovj 
tion  of  consent.  These  are  really  all  the  am 
upon  the  subject  But  from  Hex  v.  I'Mr 
(2  Stark.  N.  P.  C.  241)  it  may  be  colleell; 
that  Holroyd,  J.,  held  the  same  view  in 
case  of  an  indictment  for  an  attempt  at 
We  have,  therefore,  a  delil>erate  jndgmert 
the  twelve  judges,  the  decisions  of  Martin, 
and  Willes,  J.,  and  the  opinion  of  Holrojd, 
against  the  ruling  of  Coleridge,  J. 

Btleb,  J.    I  think  it  quite  clear  that 
prosecutrix  in  a  charge  of  rape,  or  attempli 
rape,  cannot  he  contradicted  by  persons 
swear  that  they  have  had  connection  i 
her,  for  a  rape  may  be  committed  upB 
prostitute.    Then  we  have  the  authon^i 
all  the  judges  in  Rex  v.  Jloilysun  (IL4" 
211);  and  of  Martin,  B.,  and  Willes.  J, 
Ri'tf,  V.  Cf^krift  (11   Cox,  Cr.  C.  4101 
ruling  of  Keating,  J.,  to  the  same  eflFectl 
been  referred  to.     And  I  have  had  an  i, 
portunity  of  speaking  both  to  him  td\ 
Willes,  J.,  who  are  still  of  the  same  opiiftj 

PiGOTT,  B.    I  think  the  evidence  pi 
to  be  given  is  not  relevant  to  the  issne;i 
its  admission  might  lead  to  great  injasti*' 

Lush,  J.    I  was  for  a  time  of  a  dil 
opinion.    But  I  am  now  quite  convinced  I 
the  evidence  in  question  was  too  remote  f 
the  issue. 

Hannen,  J.    I  think  no  distinction  ctti 
drawn  between  a  case  of  rape  and  a  ctf  t 
indecent  assault,  when  the  offence  cbai^j 
in  substance  an  attempt  at  rape.    Then  " 
V.  llodyson  (R  &  R.  211)  is  a  decision ' 
such  evidence  as  this  cannot  be  given  as  i 
stantial  evidence  in  the  cause,  that  is,  ci 
be  regarded  as  relevant  to  the  issue,  but 
as  going  to  tJie  credit  of  the  witness. 
witness's  answer  is  therefore  binding, 
the  reason  is  that  the  prosecutrix  cannot  l 
prepared  to  try  all  the  is.sue«  which  wonld' 
thus  raised.    The  case  is  clear  in  p  ' 
and  it  is  also  governed  by  authority. 

Cotivktiun  affirwi 

Attorneys  for  prasecution :  J.  C.  tf-  IlV^<f*] 
Attorney  for  i)ri6oner8 :  T.  W,  Hilton. 
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s  Queen  on  the  Proseoution  of  the  Assesshknt  Commhtee  of  St.  Pakobab, 

!ES1>0N DENTS    V.    ThE   GoVEBNOKS    OF    THE    FoUNDLING    HOSPITAL,  ApPELLAKTS. 

J  Q.  B.  b3.] 


ropolis)  Act,  1869  (32  &  33  Vict. 
45,  54— Valuatioa  LLst — Excep- 
iciplcfl  of  Valuation. 

out  the  viilwitiou  list  under  the 
(e.troiHjlis)  Act,  1801),  the  gross 
eabh  value,  as  defined  by  s.  4,  o/ 
nftiitj  mtuit  1)6  inserted,  without 
ny  jrrivilege  t>f  being  assessed  on 
principle  of  valuation, 

•eal  by  the  governors  of  the 
ospital  against  a  decision  of 
it  committee  of  the  parish  of 
confirming  an  assessment  in 
ation  list  for  the  said  parish, 
the  Valuation  (Metropolis)  Act, 
y  the  building  and  promises 
aj)pellants  for  the  ])ur poses 
il  were  assessed  at  1900/.  gross, 
"ateable  value,  the  Court  of 
5smeut  Sessions  for  the  metro- 
}d  the  assessment,  subject  to  a 

indling  Hospital  was  incorpo- 
il  charter  in  1739;  by  an  Act 
same  year,  13  (Jeo.  2,  c.  cxxix., 
granted  by  the  cliartcr  were 
id  the  corporation  were  em- 
hold    lands,  (&c. ;    and  it  was 


every  house  or  houses,  lauda,  tene- 
litaments,  which  si  tail  ut  auy  time 
rchased  or  hireii  by  the  said  eorpora- 
»r  converted  into  an  hospital  or  hos- 
,  or  on  which  any  such  hospital  or 
or  houses,  shall  be  erected,  shall  at 
fter  whilst  such  house  or  houses, 
£,  or  hereditaments  shall  continue 
u  of  the  said  corporation,  be  rated 
>  all  rates  and  assessments  at  such 
d  value  and  in  such  proportiou  as 
louses,  lands,  tenements,  or  hcredi- 
ted  and  assessed  in  the  year  1739 ; 
at  any  time  hereafter,  so  long  as 
Inae  in  tlie  possession  of  the  aaid 
>resaid,  be  rated  or  assessed  at  auy 
lotwitbstanding  any  improvement 
hereafter  made  by  the  said  corpora- 
n  the  same  by  erecting  any  surh 
I,  or  other  building  or  buildings,  or 
stnv  building  or  buildings  into  sueh 
spitals,  hou^  or  hou.>es,  any  laws, 
e  to  the  contrary  notwithstanding. 

the  corporation  purchased  the 

B  on  part  of  which  tlie  hospital 

It  consists  of  alx)ut  fifty-six 

1  one  block,  and  was  at  that 

mnd,  but  with  the  exception  of 


12*33  y/ct  c.  67,  88.  23-^1. 


the  inclosed  space  surrounding  and  attached 
to  tho  hospital  building,  it  is  now  covered 
with  houses.  It  is  situate  in  the  three 
parishes  of  St.  Pancras,  St.  Gteorge  the 
Martyr,  and  St.  George,  Bloomsbury.  The 
hospital  building  itself  was  commenced  about 
1742  and  finished  about  1752. 

3.  The  lands  so  purchased  and  f^till  held 
by  the  hospital  were  assessed  in  1739  to  the 
poor-rate  of  St.  Pancras  at  the  yearly  value 
of  275/.  gross  and  234/.  net,  and  the  governors 
of  the  hospital,  since  they  acquired  the  afore- 
said lands  down  to  the  present  time,  have 
been  uniformly  rated  in  respect  of  the  land 
and  of  buildings  thereon  used  for  the  hos- 
pital at  the  yearly  rateable  value  of  234/.  to 
all  rates  and  assessments  whatsoever,  except 
such  as  were  made  under  34  Geo.  3,  c.  xcvi. 
as  hereinafter  mentioned. 

4.  <&  5.  Up  to  1790  no  building  leases  were 
granted  by  the  hospital  on  their  estate,  but 
in  that  year  a  committee  was  appointed 
empowered  to  grant  leases;  and  in  con- 
sequence of  the  large  building  opemtions 
then  commenced,  tho  hospital  obtained  in 
1794  an  Act  (34  Geo.  3,  c.  xcvi.)  by  which 
the  governors  were  to  elect  twenty-one  of 
their  body,  and  the  inhabitants,  householders 
of  tho  district,  were  to  elect  twenty-one 
|)ersons  to  act  as  commissioners,  and  the 
streets  and  paving,  lighting,  «&c.,  were 
vested  in  the  commissioners;  and  certain 
rates  not  exceeding  the  sums  mentioned 
in  tho  pound  were  to  be  made  and  levied 
by  the  commissioners  for  the  above  pur- 
poses. 

7.  The  annual  value  of  the  tenements  to  be 
rated  was  to  be  ascertained  according  to  the 
real  rack  rent  or  full  yearly  value  thereof  or 
in  any  fair  and  equal  proportion  of  such  real 
rack  rent  or  full  yearly  value  as  the  commis- 
sioners should  thmk  proper. 

8.  The  hospital,  with  the  ofl&ces,  buildings, 
and  ground  belonging  or  to  belong  thereto, 
and  used  for  the  purposes  of  the  hospital, 
was  to  be  assessed  for  all  the  purposes  of  the 
Act,  according  to  such  annual  sum  or  value 
as  should  be  equal  to  three-fifth  parts  of  the 
amount  of  the  several  annual  values  which 
should  be  assessed  upon  the  several  houses 
abutting  upon  Milman  Street  to  the  mews 
opposite  to  Lansdowne  Place,  and  the  several 
houses  adjoining  upon  or  immediately  adjoin- 
ing the  boundary  walls  or  fences  of  the  hospi- 

ftl.  The  ground  enclosed  by  the  walls  of  the 
hospital  and  retained  for  its  use  is  about  nine 
acres  in  extent,  and  is  wholly  within  SU  Pan- 
cras parish. 

9  &  10.  From  the  time  of  the  passing  of 
34  Geo.  3,  c.xcNi.  (YlSiV)  ^o>NTi\xi  vaft\»sssflB% 
of  the  Police  ^eVxoTj^^Xaai  KsN^A^  ^«^^.^ 
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c.  44  (1B29)  tlio  govcrnorfl  of  the  hospital 
wcro  rated  by  the  commissioners  appointed 
under  34  Geo.  3,  c.  xcvi.,  for  all  the  purposes 
t)f  the  said  Act,  including  that  of  watching 
tlie  streets  and  squares,  &c.,  within  the  limits 
of  the  Act  on  a  value  ascertained  in  the 
manner  provided  by  tJiat  Act  In  1829, 
10  Geo.  4,  c.  44,  was  passed ;  by  s.  19  tlie 
night  watch  within  their  district  was  dis- 
continued, and  the  power  of  assessing  and 
levying  any  rate  for  that  purpose  ceased; 
ana  by  s.  23  a  rate  for  the  metropolitan  police 
Ix^came  leviable  according  to  tne  valuations 
for  the  time  being  acted  upon  in  assessing  the 
county  rate ;  accordingly  from  the  passing  of 
that  Act  down  to  the  present  time  the  gover- 
nors of  the  hospital  ceased  to  be  rated  under 
34  Geo.  3,  c.  xcvi.,  for  watching  the  streets 
and  squares  aforesaid,  and  have  been  rated 
for  the  Metropolitan  police  upon  the  basis  of 
the  county  rate  under  the  Act  of  1829  at 
2312.  rateable  value. 

For  many  years  before  and  at  the  time  of 
the  (yassing  of  the  Metropolis  Local  Manage- 
ment Act  (18  &  19  Vict.  c.  120)  (in  1856)  the 
governors  of  the  hospital  continued  to  be 
rat€d  under  84  Geo.  3,  c.  xcvi.,  for  all  the 
puri)oses  of  that  Act,  except  that  of  watching, 
uix>u  the  value  ascertained  a«  above  stated  of 
1244/)^  being  the  actual  amount  upon  which 
the  rate  was  made. 

12  (&  13.  The  Metro}X)lis  I^ocal  Manage- 
ment Act  (18  &  19  Vict.  120)  came  into 
operation  on  the  1st  of  January,  1856,  and 
the  government  of  the  mctrojiolis  for  the 
imiiKJses  of  the  Act  is  placed  under  the  con- 
trol of  the  Metropolitan  Boani  of  Works  and 
of  certain  local  district  Ixxirds  of  which  the 
vestry  of  St.  Pancras  parish  is  one. 

14.  The  principal  sections  relative  to  rating 
and  assessment  arc  as  follows: — [The  case 
then  set  out  ss.  IGl  &  1G2.] 

15.  The  following  sections  relate  to  the 
repeal  and  varying  of  inconsistent  or  con- 
flicting local  Acts.  [The  case  then  set  out 
ss.  247  &  248.1 

16.  From  tne  passing  of  the  Metropolis 
Local  Management  Act  down  to  the  present 
time,  the  governors  of  the  hospital  have 
ceased  to  be  rated  for  the  purposes  of  paving, 
lighting,  cleansing,  or  any  other  purpose  what- 
soever within  the  Hmits  of  the  34  Geo.  3. 
c.  xcvi.,  and  have  been  rat<id  for  the  purposes  of 
the  Metropolis  Local  Management  Act, 
within  the  parish  of  St.  Pancras,  as  well 
jis  to  all  other  rates,  up  to  April,  1867,  at 
234/.  gross,  and  234/.  rateable  value,  and 
since  that  time  at  275/.  gross,  and  234/. 
rateable  value. 

17.  Up  to  the  passing  of  the  Metropolis 
Local  Management  Act  the  governors  of  the 
hospital  paid  sewers  rates  to  the  (]5ommis- 
sioners  of  Sewers  upon  234/.  rateable  value ; 
since  the  passing  of  that  Act  they  have  paid 
sowers  rates  to  the  parish  of  St.  Pancras  upon 
the  same  value. 

18.  On  the  9th  of  Augu&t,  1809,  The  Valua- 


tion (Metropolis)  Act,  1869  (^2  &  33  Vict-tfiT) 
was  passed,  which  (by  s.  1)  incorporates  in  it 

25  <&  26  Vict.  c.  103,  so  far  as  it  is  conastat 
with  the  tenor  thereof,  and  (by  s.  7)  ss.  17  to 

26  inclusive. 

19.  Section  45  of  82  &  33  Vict.  c.  67,  i8» 
follows : — 


iooiB^I 
y  ofilil 


The  valuation  list  for  the  time  being  in  fim 
shall    be  deemed  to  have  been  duly  made  k. 
occoi-dance  with  this  Act  and  the  Acts 
rated  herewith,  and  shall  for  all  or  any  of 
purposes  in  this  aoetion  mentioned  lie  coorl 
evidence  of  the  griHs  value  and  of  the  nt^ 
value    of   the    ^vei^l    hereditamenis    iiidiif 
therein,  and  of  the  fact  that  all   hcredi 
require*!  to  be  iuserled  therein  have  been  so 
tiiut  is  to  tay  : — 

( 1 )  For  tlie  purpose  of  any  of  the  followii^ 
which  are  msulc  during  the  year,  tliat  the 
in  force,  namely,  the  county  rate,  the  mei 
police  rate,  the  church  rate,  the  liighway  nk, 
poor-rate,  the  police,  sewers  consolidated,  and 
rates  in  the  city  of  London,  the  sewers, 
giueml,  and  other  mtes  le fried  by  order  of 
boardd  or  vestries,  the  main-drainage  imp: 
and  other  rates  and  sums  assessed  uu  anr  part 
metropoliti  by  the  Metropolitan  hoard  of  Wall 
ai«C8dment4  for  crontributions  under  tbe  MetafrJ 
litan  Poor  Act,  1867,  and  every  other  rate, 
ment,  and  contribution  levied,  made,  and  reqari 
in  the  metropolis  on  I  he  bdbis  of  value. 

(2)  For  the  purpose  of  any  of  the  fiMf; 
taxes  which  become  chiLrgeahle  daring  tbe' 
that  the  list  is  in  force,  namely : — 

(a.)  The  tax  on  bouses  levied  under  tlicW 
Tax  Act,  and  the  Acts  therein  ina^rpony. 
referred  to. 

(6)    Any  tax  assessed  in  pursuance  rf»' 
Income  Tux  Act,  and  Acts  continuing  or  iu 
the  same,  on  any  lands,  tenements,  and  b«nA^ 
meats  in  all  cased  where  the  tax  is  charged  <*il 
gross  value  and  not  on  profits. 

(3)  For  the  purpose  of  determining,  sn  [tfi* 
is    applicable,   the    vulue    of   any  heri-ilita* 
included  therein   for  the  pun)Oses  of  tlw^. 
relating  to  the  sale  of  excisable  lic^uois^  to  ■ 
qualification  of  a  juror,  to  the  qualiticatioo »t 
vestryman,  and  an  auditor  of  accounts  under  U 
Metropolis  Management  Act,  1855,  and  to  ■ 
qualification  of  a  guardian,  and  of  a  TsMf 
under  the  Poor  Law  Amendment  Act,  18M,ciJ 
Metropolitan  Poor  Act,  1867,  at  any  time  at  w 
such  value  is  required  to  be  asi'ertained. 

And  in  construing  the  Metropolitan  Poliw  Ao 
and  the  Acts  amending  the  same,  the  laiit  Tator 
tion  for  the  time  being  ucted  upon  in  as^essiog^ 
county  rate,  shall  be  dicmed  to  mean  thefali^ 
list  for  the  time  being  in  furce.  , 

And  in  construing  the  County  Rate  Ad*" 
Acts  ref(irrhig  to  the  valuation,  estimAte,ba^f 
standard  for  the  county  rate,  the  valuiition,** 
mate,  basis,  or  standanl  shall  be  deemed  tobet^ 
rateable  value  stated  in  such  list. 

And  in  construing  the  House  Tax  Art,  and  tti 
Acts  therein  incorporated  or  referred  to,  the  m 
and  just  yearly  rate  shall  be  deemed  to  be  tfci 
gross  value  stated  in  such  list. 

And  in  construing  the  Income  Tax  A<"t,  s» 
any  Acts  continuing  or  anioudiiig  that  Act,  *it" 
respect  t*)  scheilules  A.  and  B.  thentjf,  »«»*" 
value  shall  be  deemed  to  mean  the  gn«8dvul* 
slated  in  such  hst 
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t.  Section  54  :— 

othini;  coDlaJDed  in  this  Act,  or  tbo  Acta  in- 
nrated  herewith,  ahnll  HfTi'ot  uif  iztunption 
^dactinu  from  or  alloirnnce  out  of  aiiy  mto 
%x  wUatemt,  or  iioy  ptivilpga  of  nr  pniviidou 
beiiiff  niled  or  taxed  ou  any  exceptional  priu- 
9  of  Talatktiou. 

L  On  the  hearing  of  tho&ppeal  the  appul- 

■  contended  thnt  the  sniiiB  of  275/.  gross 
234/.  net  should  aloau  l>e  iuRcrtol  in 

waloation  list,  sncit  sums  being  the  dums 
Kkined  in  the  manner  pointed  ont  by 

Foundling  Hospital  Aet,  13  Goo.  2, 
tix. 

L  The  appellants  further  contended  that 
□7  cane  the  entry,  an  it  at  prosent  stands, 
Bproper  and  ioHnfBcietit,  and  that,  if  the 
■I  grom  and  rateable  value  is  entered  at 
it  onght  to  be  acconipanted  with  suoh 
fal  note  or  instmctions  as  wonid  prevent 

pkrish  officen  from  making  the  rales 
tied  to  m  a.  45  of  The  Valuation  (Metro- 

a  Act,  1869,  upon  ouch  actual  tbIuo,  and 
direct  them  to  make  the  rates  on  the 
W  ascertained  as  provided  by  13  Qeo.  2, 

t.  The  respondents  contended  that  the 
I  enMB  and  mteablo  Tolne  of  the  property, 
IdiMd  by  the  The  Valuation  (Metropolis^ 
^1869  (I),  should  be  inserted  in  the  valoa- 
1  bst,  leaving  the  pariah  officers  when 
ting  the  poor-rate  to  make  it  on  this 

rnal  principle  of  valuation  referred  to 
statute  of  I'i  Geo.  2,  c.  ixix.,  and 

■  tTiaking  the  general  rate  under  s.  IGl 
tt  ft  19  Vict  c.  120,  for  maiutaininf,', 
Ih,  and  repairing,  Ac,  the  roodi),  ice, 
.  te  the  payment  of  the  interest  on  the 
id  debts  of  the  extinct  paving  trust,  to 
a  noh  general  rate  on  the  exceptional 
cMe  of  valuation  referred  to  in  Uie  eta- 

ol8*  Geo.  3,  c.  icvi 

L  The  respondents  further  contended 
'  at  any  rate  the  sum  of  275/.  gross  and 
'.net  ought  not  alone  to  appear  in  the  liHt, 
Ibat  some  special  entry  ought  to  bo  mode 
he  valuation  list  with  roturcnco  to  the 
rilants'  proper^  so  as  to  enable  the 
ih  officers  properly  to  make  the  rates 


.  By  32  ft  33  Tict.  o.  GT,  s.  3, "  grngg  value  " 
•  the  anuiBd  n-nt  which  a  teiiuut  mi|;lit  reu- 
dy  be  exprcted,  lakitig  one  yturwitli  Hiinther, 
ly  lor  an  hfml.tamuut,  if  the  tenant  umlcr- 
topay  all  luiial  teniiiit'a  rat<.-»  and  Idxch.iitkI 
COBUnntutioD  rent-cliarge,  i(  any.  nml  if  the 
Mil  VDdertuok  tbe  vost  of  the  lepiiim  and 
mea  and  auy  other  ejcpenww,  if  auj,  iitxeataiy 
■jatain  the  bereditHiuenl  in  »  btiitis  to  cotn- 
I  that   rent.     "  Itatmble  value  "  a,t.-aiia  tlio 

VhIoc  after  deductiajj  tliercrmni  thi<  probable 
■1  avengo  ctiat  of  the  tupaiia,  iiuurauue,  aud 

WfCMW  an  aforeaukL  | 


referred  to  in  s.  45  of  The  Valuation  (Metro- 
polis) Act,  18C'J. 

25.  The    Court   of    General 
SoHsions  coiilirmcd  the  valuation  list  a 
sLkhL 

26.  The  Acts  referred  to  are  to  be  taken  to 
form  jmrt  of  the  rase. 

Thu  luestions  for  the  opinion  of  the  Court 
were,  Ist,  whether  the  true  gross  and  raleablo 
value  of  the  appelianta'  nroporty  now  in  their 
occupation,  as  defined  by  The  Valuation 
(Metropolis)  Act,  1869,  should  bo  inserted  in 
the  valuation  list;  or,  '2ai,  whether  the  gross 
and  rateable  value  of  such  property  for  the 
purpmcB  of  ench  list  should  !«  ascertained 
on  pointed  ont  by  the  Foundling  Hospital 
Paving  Act  (iM  Goo.  3,  c.  icvi.) ;  or.  3ni, 
whether  the  gross  and  rateable  value  of  such 
property,  for  the  purposes  of  such  list  should 
be  ascertained  in  tiio  manner  pointed  out  by 
the  Foundling  Hospital  Act  (13  Goo.  2, 
c.  xiix.);  or,  ith,  whether  the  valuation  list 
should  contain  a  special  entry,  shewii^  in 
addition  to  the  true  gross  and  rateable  value 
of  such  proiwrty  the  gross  ond  rateable 
values  ascertained  nn<lor  the  said  Acts  of 
Geo.  2  and  3,  or  either,  and  which  of  them, 
and  whether  it  should  contain  any  and  what 
instructions  as  to  the  making  of  rates  on  tho 
Boid  values  respectively. 

Poland,  for  the  respondents,  contended  that 
all  that  ought  to  appear  in  tho  valuation  list 
under  32  &  33  Vict.  c.  67,  was  tho  gross 
valuo,  and  the  rateable  valuo  ascertainai  as 
required  by  s.  4. 

Mih-'urd,  Q.O.,  and  Fuilirton,  for  the  appel- 
lants, contended  that  as  s.  54  saved  all  exemp- 
tions and  exceptional  modes  of  rating,  at  all 
events  the  values  of  275i.  gross  ond  SCJ4/. 
rateable  value  ought  to  appear  in  the  valua- 
tion list. 

The  Coubt  (Cockbum,  C  J.,  Mellor  and 
Hauncn,  JJ.,)  were  of  opinion  that  it  was 
clear  that  all  that  need  appear  on  the  valua- 
tion list  were  tho  gross  value  and  rateable 
value,  as  defined  bys.  4;  and  although  by 
R.  4.5,  the  valuation  was  to  bo  final  for  all 
pnrjioNos  generally  speaking,  yet,  in  making 
tho  rates  the  overseers  or  other  officers  would 
1)0  Iwuiid,  by  s.  54,  to  olwervo  and  give  the 
liof^pital  the  advantage  of  any  privilege  or 
proviKioii  for  being  rated  or  toxod  on  any 
exceptional  principle  of  valuation. 

Judgment  for  the  rtupoixdentl.  (I) 

Attorney  for  appellants :  J.  T.  Simpson, 
Attornoy  for  resiwndeuts :   W.  D.  Covjvr. 
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Nov.  8, 1871.    Weblky,  Appellant  ;  Woollbt,  Bbbponbxnt.    [7  Q.  B.  61.] 


Gunpowder — Ammunition,  Keeping:  of,  without 
Licence  — (iuiipowder  Act,  1860  (23  &  24 
Viet.  c.  139),  88.  6,  7. 

Sections  G  and  7  o/*  23  cfc  24  Vict  c.  139, 
inJiich  prohibit  under  forfeiture  and  j^enalties 
the  lannnfictttre  and  keeping,  inter  alia,  of 
ammunitio'll  conttiininif  Jive  pouuds  of  yun^ 
jMm.'der  vnthodt  a  licencey  a/tj)Iy  only  to  the 
keejiiny  by  rnanufaciurers  of  the  articles;  and 
a  yumnaker  who  sells  loaded  cartndyes  manu^ 
factuied  by  other  jjersorts  is  not  within  the 
enactment, 

Cabb  stated  by  Justices  of  BirmiDgham, 
under  20  &  21  Vict.  c.  43. 

Ou  an  information,  preferred  by  the  respon- 
dent, insiKictor  of  nuisances  for  the  borough 
of  Birmingham,  agaiiLst  the  api:)ellant,  for  that 
ho  did  unhiwfully  keep  certain  ammuuition 
(to  wit)  50,400  cartridges  containing  five 
})ounds  weight  and  upwards  of  gmipowder 
(to  wit)  eiglity  pounds  weight  of  gunpowder, 
in  a  certain  phice  without  such  licence  for 
that  purpose  as  is  required  by  the  statute  in 
that  l)ehalf,  tlie  justices  convicted  the^appel- 
lant  of  the  said  oflfonoe. 

The  appellant  was  a  gun  and  pistol  manu- 
facturer, and  a  dealer  in  cartridges  purchased 
from  ihe  makers  and  retailed  by  him  to  cus- 
tomers, but  not  otherwise  a  manufacturer  of 
any  of  the  articles  mentioned  in  s.  6  of  the 
Gunpowder  Act,  18(30  (23  &  24  Vict.  c.  139), 
nor  a  dealer  in  guuix>wder,  nor  manufacturer 
of  cartridges  or  other  articles  mentioned  in 
8.  18,  save  in  so  far  as  the  cartridges  dealt  in 
by  him  as  aforesaid  severally  contain  small 
quantities  of  gunpowder. 

On  the  13th  of  February  the  respondent 
visited  the  appellant's  premises  and  found 
therein  50,400  loaded  metal  cartridges,  made 
by  Eley  Brothers,  of  London,  of  various  sizes, 
and  severally  containing  small  quantities  of 
gunpowder,  varying  according  to  the  size, 
from  six  grains  each  to  nineteen  grains  caoh, 
and  in  the  whole  containing  upwards  of  50  lbs. 
rto  wit),  80  lbs.  of  gunpowder.  The  ap|)el- 
lant  had  not  obtained  and  was  not  then  in 
the  possession  of  any  licence  for  making  or 
keeping  ammunition  or  gunpowder,  as  pro- 
vided by  the  Act. 

It  was  contended  on  the  part  of  the  appel- 
lant that  under  the  above  circumstances  a 
licence  under  the  Act  was  not  required  by  him 
for  the  keeping  of  ammunition  as  aforesaid. 

If  the  Court  should  be  of  opinion  tliat  such 
licence  was  required  for  keeping  such  ammu- 
nition, then  the  conviction  was  to  be  con- 
firmed. But  if  the  Court  should  bo  of  a 
contrary  opinion,  then  the  conviction  was  to 
be  quashed. 

Field,  Q.r  (EJ\  I.ciyh  witli  him),  for  the  ap- 


pelant.   Section  6  of  23  &  24  Vict  c  139  01^ 
only  applies  to  the  manufacture  and  keepii 
by  manufacturers  of  certain  articles. 
is  good  reason  why  a  manufacturer 
not  be  allowed  to  keep  more  than  a 
quantity  of  powder,  from  the  extreme  " 
of  explosion  arising  from  the  manaf 
The  case,  therefore,  does  not  fall  within 
section.    If  section  18  applies  to  gun] 
made  into  cartridges,  then  it  would  appljl 
a  person  in  the  position  of  the  ap))ellant,M] 
he  cannot  be  convicted  under  that  sectioii 
he  is  a  dealer  in  (though  not  a  mam 
of)  cartridges,  and  therefore  entitled  to 
200  lbs.  of  powder. 

[Hansbn,  J.  The  conviction  is  under  a! 
for  keej)ing  more  than  5  lbs.  of  powder  d 
cartridges,  without  a  licence  ] 

./.  O.  (irijjits,  foT  the  respondent.  Sectioal 
api)lies,  no  doubt,  only  to  the  manofact 
and  keeping  of  powder  by  the  manufacti 
s.  18  apj)lies  to  the  keeping  of  gunpowder  1i|| 
dealers  or  others.    But  ss.  6  &  7  are  the  an!f 
sections  which  apply  generally  to  ammanhi 


(1)  23  &  24  Vict  0.  139,  s.  6  :  "The  f«Umrii| 
ri'gulntioDs  glial  1  be  obe»erve<l  with  r^;ard  to  tlilj 
manufacture  of  loaded  percutssion  cu)m.  and 
niaiiufucturc  and  keeping  of  ammunitioo, 
works,  fulminating  mercury,  or  any  other  prqwH 
tion  or  composition  of  an  explosive  nature  (thi^^ 
to  say) :  No  sucli  manufacture  shall  be  carrielr 
without  such  licence  for  that  purpose  as 
after  mentioned,  or  within  the  respective  di 
[mentioning  them]  from  any  dwelling-hoattflrif 
building  in  which  persomi  not  connected  witht^ 
manufacture  are  employed.    No  such  artidBiA 
aforesaid,  except  percussion  caps,  exceeding  li 
respective  quautities  hereinafter  mentioned  td 
set  opposite  the  descriptions  of   the   respee^ 
articles  (that  is  to  suy^ — Ammunitiun  contiiiifflV 
5  lbs.  of  gunpowder.  Fireworks  contaiuiug  10  Aa 
of  explosive  compound,  Fulminating  mercory  tf 
other    explosive  preparation,  or   oompoatioD  rf 
equally  explosive  power,  1  oz.  dry,  or  8  osa  miirf 
with  25  per  cent,  of  water — shall  be  kept  m  avf 
place  not  licensed  for  that  purpose  as  bereiotikf 
mentioned,  and  no  such  articles  shall  be  kefiiil 
any  place  so  licensed  in  excess  of  the  respari'J 
quantities  specified  in  the  licence  in  that  behilC 
[Then  follow  regulations  as  to  the  different  opeit" 
tions  in  filling  caps,  charging  oirtridgea,  4tc] 

Section  7  enacts,  that  all  loaded  percutfioncip> 
made,  and  aM  animunititm,  &e.,  made  or  bpt  •■ 
contravention  of  the  enactments  of  the  slttu* 
shall  be  forfeited;  and  the  person  so  niakini;<f 
keeping  the  ammunition,  &c.,  or  cftUding  it  to  be 
so  made  or  kept,  is  to  be  hable  to  a  penalty  vA 
exceeding  lOi. 

Section  11  enables  the  quarter  sessions  to  gn* 
licences  to  places  for  the  making  of  loadwl  p**" 
cussion  caps,  and  "  for  the  making  and  keepioff 
respectively  of  ammunition,  tireworks,  fulmiwo'^ 
ni«rcury,  A:e.,  and  to  determine  the  quauUti«  « 
bucti  articles  to  he  kept  in  places  so  liotdWid.  .•  ■ 
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Wbblbt  u.  Woollbt. 


[  they  must  apply  to  the  keepiog  of 
on,  whether  by  the  manufacturer  or 
otherwise  it  will  be  open  to  a  per- 
.  manufacturer  to  keep  any  amount 
:  manufactured  into  ammunition. 

rBN,  C.J.  It  is  quite  unnecessary  to 
vhether  the  case  comes  within  s.  18. 
iction  was  under  s.  6,  and  we  are  of 
lat  the  case  does  not  fall  within  that 
id  the  conviction  is  therefore  wrong, 
le  distinction  made  on  behalf  of  the 
is  sound,  that  s.  6  relates  only  to 


the  manu&cturing  and  the  keeping  of  ammu- 
nition by  manufacturers.  The  appellant  is 
not  a  manufacturer  of  the  articles  in  question, 
viz.,  ciirtridges,  and  therefore  the  conviction 
is  wrong. 

MsLLOB  and  Hannen,  JJ.,  concurred. 

Judgment  for  the  appelhint. 

Attorneys  for  appellant :  Burton,  Yeates,  <fc 
Ear t,  for  W.  J,  Allen,  liirminffhum. 

Attorneys  for  respondent :  Sharp*',  Parkers^ 
&  Co,y/or  Hayes,  Birmingham, 


Pound,  Appellant;  The  Plumstbad  Board  op  Works,  Respondents. 

LOHD    NOUTHBBOOK,  APPELLANT;    ThE    PlUMSTKAD    BoABD    OP   WOBKS,  BeSPON- 
DENT8.      \1  Q.  B.  183.] 


Munagement  Act,  1855  (18  &  19  Vict. 
)\  8.  105— "New  street"— Metropolis 
jeirunt  Aineiidmeiit  Act,  1803  (25  &  26 
c.  102).  8.  77— •*  Owners  of  I^iuls"— 
lity  of  Owners  of  Lands  and  House  to 
lew  Street. 

ds  "  neio  street^''  as  vscd  in  the  Mftro- 
ingeuient  Acts,  inchult  a  new  stnet 
Unary  und  itopuJar  sense  of  the  term ; 
^ore,a  country  lane,  which  wns  hounded 
and  fields,  and  ukis  rep  lired  by  the 
ne  oat  of  mind,  becomes  a  new  street 
•  meaning  of  that  statute  when  houses 
ilofig  the  sides  of  the  lane, 
letropolis  Mannyemc'd  Amendment 
s.  11, provides  that,  where  any  vestry, 
t  board  shall  have  jKival  ayiy  new 
oimieis  of  the  land  bounding  or  ahut- 
ch  sfrert  shall  be  liable  to  contribute  to 
fe  of  jHiving  the  same  : — 
that  the  words  "  land  bounding  or 
on  such  street^'  include  the  soil  of 
ads  leading  out  if  a  new  strtet, 
>  the  pissing  if  the.  Metropolis  Manage- 
,  1855,  an  ancient  hiyhwiy,  ivhich 
intty  lane,  and  had  Imn  rejtaired  hy 
\  from  time  out  of  mind,  fxistcd  in  a 
within  the  Act :  after  the  passing  of 
te,  and  before  the  passing  of  the  Ml- 
lanagement  Amendment  Act,  18<i-?, 
e  houses  were  built  aloho  the  side  of 
several  of  which  helon(;c'l  to  I\  ;  after- 
uty  houses  v^ere  built  along  the  sides 
le.  N.  wees  the  owner  of  the  soil  and 
>f  five  new  private  roids  leading  out 
? ;  but  he  had  no  ea  elusive  occupation 
on  of  them : — 

hut  the  lane,  after  the  erection  of  the 
ume  a  *' neio  street'*''  within  the  mean- 
te  Acta:  that  I\  and  N.  werr  the 
'land  hounding  or  abutting  thereon, 


and  that  they  were  liahle  to  contribute  to  the 
expense  of  paving  the  same. 

Case  stated  by  a  metropolitan  police 
magistrate,  under  20  &  21  Vict.  c.  43. 

1.  The  question  was  as  to  the  powers  of 
the  Plumstcad  District  Board  of  Works 
(hereinafter  called  "the  board**  to  pave  a 
certain  portion  of  a  certain  road  in  the  parish 
of  Lee,  in  their  district,  conmionly  known  as 
Burnt  Ash  Lane,  and  to  charge  the  expense 
to  the  owners  of  the  houses  adjoining,  and 
of  the  land  bounding  the  road  or  abutting 
thereoQ,  under  the  provisions  of  18  &  19  Vict, 
c.  120,  s.  105,  and  25  &  26  Vict.  c.  102, 
s.  77.  (1) 

•(1)  18  &  19  Vict.  c.  120,  8.  105:  '*In  case  the 
owners  of  the  houses  forming  the  greater  part  of 
any  new  street  laid  out  or  made,  or  hereafter  to 
be  laid  out  or  made,  which  is  not  paved  to  the 
satisfaction  of  tlie  vestry  or  district  board  of  the 
parish  or  district  in  which  such  street  is  situate, 
be  desirous  of  having  the  stime  paved,  as  herein- 
after mentioned,  or  if  such  vestry  or  board  deem 
it  neccbsary  or  expedient  that  the  same  should  be 
so  paved,  then  and  in  either  of  such  cases  such 
vestry  or  board  shall  well  and  sufficiently  pave 
the  same,  either  throughout  the  whole  br^ulth 
of  the  carriageway  or  footpaths  thereof,  or  any 
part  of  such  breadth,  and  from  time  to  time  keep 
t<uch  pavenietit  in  good  and  sufficient  repair ;  and 
the  owners  of  the  houses  forming  such  street  shall, 
on  demand,  pay  to  such  vestry  or  board  the 
amount  of  the  estimated  expenses  of  providing 
and  laying  such  pavement  (such  amount  to  be 
determined  by  tlie  surveyor  for  the  time  being  of 
the  vestry  or  board) ;  and  in  case  such  estimated 
expenses  and  such  actual  expenses  shall  be  repaid 
by  the  said  vestry  or  board  to  the  owners  of  houses 
by  wliom  the  said  sum  of  money  has  been  paid, 
and  in  case  the  said  estimated  expenses  be  lew 
than  the  actual  expenses  of  such  paving,  then  the 
owners  of  the  said  houses  shall  on  demand  pay  to 
the  said  vestry  or  board  such  further  sum  of  inonej 
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2.  On  tbo  23rd  of  June,  1869,  the  appel- 
lant Pound  was  BiiinnioD(^  for  the  recovery 
of  llS'i'.  16>.6(/.,  being  the  a^^gate  amount 
of  the  various  suniB  assessed  upon  the  Beveral 
houses  and  portions  of  land  of  which  he  is 
the  owner;  and  the  appellant,  Lonl  North- 
brook,  was  summoned  for  the  recovory  of 
144^.  iSf.,  being  the  aggregate  amount  of  the 
Torious  Hunis  assessed  upon  several  roads  of 
which  he  is  the  owner.  The  magistrate 
ordered  that  the  several  appellants  should 
pay  the  amounta  sought  to  be  recovered  from 
them  respoctivoly. 

4.  On  the  1st  of  January,  1856,  when  the 
Metropolis  Management  Act  came  into  opera- 
tion. Burnt  Ash  Lane  (hereinafter  called 
"the  highway")  was  an  ancient  highway 
and  public  carriage  rood  leading  in  a  north 
and  south  direction  from  Lee  Green,  in  the 
parish  of  Lee,  in  the  county  of  Kent,  to 
Uromloy,  in  the  same  county.  It  was  a 
public  thoroughfare  for  carriages,  of  an  I 
avera^  width  of  forty  feet,  or  thereabouts, 
between  the  hedges  hereinafter  mentioned. 
of  which  a  width  of  about  eighteen  feet,  or 
thereabouts,  had  been  time  out  of  mind 
repaired  as  hard  road  by  tho  parish,  leaving 
the  remainder  in  grass  on  each  side  of  the 
rood.  This  grass  was  bounded  on  each  side 
of  the  rood  by  a  watercourse,  outside  which 
was  a  bonk  and  hedge  separating  tho  water- 
course from  tho  adjoining  Isna  At  the 
northern  end  of  the  hiehway,  on  the  west 
side,  were  six  houses,  which  fronted  towards 
a  road  running  across  tho  highway,  and 
leading  fnim  Eltfaam  to  Lcwisham,  At 
tho  bock  of  these  houses,  and  at  a  distance 
of  sixty  feet,  or  thereabouts,  from  the  high- 


as,  to;>other  with  the  suu  already  paid,  amaunts 
tu  Biicti  actunl  expi'nses."  , 

as  &  2G  Vict.  0. 1112,  8.  77  :  "  Wliem  aiiy  vestry 
(ir  diiitrict  honiA  shall,  nndur  the  p-iwcrs  given  by 
the  lOSlh  Btclion  of  tho  firstly  wcitid  Act,  hnvo 
pavi-d  or  lie  about  to  povo  uny  new  »tivet,  the 
ow[K-r«  o(  the  land  bounding  rir  abuttlnsr  "n  such 
street  ehiitl  be  liahlc  to  centi  ibule  tu  tlie  eipcuacs 
or  eatituiited  cxpeniica  of  paving  the  sime.  iia  well 
an  the  owners  ol'  houses  tlieniii :  proviiltd  tbnl  it 
Bhall  bo  lawful  lor  tlie  vOHtry  or  iliBlrlct  board  to 
i-liar^  Urn  owners  of  land  in  a  less  proportion 
than  the  ovuera  of  liouee  property,  shoald  they 
litem  it  just  and  expedient  bo  Io  du :  imil  any 
mieh  mats  or  eipenses,  including  tlie  cwta  of 
pn.ving  at  the  tminta  of  intcneetion  of  streets,  and 
all  other  inoidenlal  codta  and  chargee,  bIihII  bo 
apporIi<ine<l  by  tho  vestry  or  boanl,  an^l  eliall  be 
recoverable,  cither  before  tliewurk  sliall  bo  coD' 
toencod,  or  during  its  prDg7«as,or  atlci  its  ootuple- 
linn;  and  it  bIuiII  Ih)  lAnful  for  the  vestry  or  dis- 
trict board  at  their  dLDcmtJun  to  nreepl  payment 
of  til©  amount  npportionud  or  chiirgetl  in  respect 
of  each  house  or  premirea  by  inittdiuents  spread 
over  n  period  not  exceeding  twenty  yenrs ;  and 
any  such  amount  sluill  be  i-ecnvcrable  from  the 

Iirestnt  or  any  future  owner  of  the  premises,  either 
>y  artiim  at  law  or  in  a  snmmary  ninnncr  before 
ajiiatiec  of  tho  peace,  at  the  oplion  ot  Uie  "tmAi] 


way  was  a  seventh  honse  (called  'Eiik 
Cottage  "),  fronting  towards  ttte  bi^n), 
and  having  a  path  leading  thorBbca  to  fe 
front  door.  At  the  same,  on  the  cwl  nk 
was  a  poad,  which  was  filled  up  InthsW 
in  the  conrseof  the  year  lt{&6,and«hidid» 
chorgeditself  into  the  watercouneoDtkstrt 
side  of  the  highway.  Beyond  the  pmidmii 
orchard, belonging  to  a  farm  called"  LuGni 
Farm,"  the  buildings  of  which  farmnniti 
distance  of  from  lUO  to  iiOO  feet  fimtto 
highway. 

5.  On  the  west  aide  of  the  h^bnj,  ._ 
a  distance  of  BoO  feet  from  the  north  ciid,a 
a  house,  lately  built  by  tho  appellmt  Pa  ' 
called  StrattoD  Villa,  situate  aaventyfcetL. 
the  eentre  Of  the  highway,  and  oceqill 
together  with  a  plot  of  ground  fifty  leet  A 
and  20U  feet  deep,  on  which  it  staniisiri 
which  forms  a  forecourt  and  back  gwddk 
tho  house. 

6.  On  the  1st  of  January,  1856,  no  «tk* 
houses  existed  along  this  part  of  the  U^ 
way  which  the  hoard  has  paved,  or  propM 
to  pave,  or  had  approaches  thcn«to,  Inttl 
ground  on  either  aide  (except  the 
consisted  of  open  fields  ooltiTatad 
farm  land. 

7.  Between  the  yeaw  J856  andtheTfti 
August,  1862,  the  date  of  the  passing  <f  U 
Mebropolia  Uiuiagenient  Amendment  U, 
1U62,  twenty-one  additional  booses  had  tM 
built  on  the  weet  side  of  the  highTayitt 
these  the  six  at  the  northemmoet  eod  M 
semi-detached,  the  space  between  Each  p> 
of  houses  being  Ion  feet  or  thereaboata  1 
space  of  about  fifty-five  feet  was  then  U 
for  a  road  (which  was  afterwards  formedJ 
called  "  Taunton  flood  ")  and  then  a  U^ 
of  four  houses- was  built;  on  the  Bouii' 
these  are  six  detached  house,  the  qM 
between  each  being  ten  feet  or  ud^ 
abouts,  which  left  about  the  same  ep'cs'j 
tween  the  southcmmoet  of  these  sii  0 
Stratton  Villa.  Another  space  of  about  flft- 
five  feet  was  then  left  for  a  rood  (aftemiii 
called  "New  lload"),  to  tho  south  of*li<j* 
five  more  detached  houses  were  bnilt.tbed* 
tance  between  the  first  and  the  second  baif 
thirty  feet  or  thereabouts,  and  the  di«liW 
between  each  of  the  others  being  Ihirtta 
feet  or  thereabouts.  The  whole  of  tbHi 
twenty-one  houses  were  built  to  the  bu* 
line  of  frontage  as  Stratton  Villa,  and  hod  f^ 
courts  and  gardens  of  the  same  depth,™ 
extended  along  the  liighway  lltX)  feet  from  til 
north  end.  The  appellant  Found  is  owDeia 
several  of  these  houses,  which  were  biultpri« 
to  lb6'2,  and  jmrt  of  the  claim  of  the  bcari 
against  him  is  in  respect  of  these  houses- 

B.  On  the  31st  of  January,  lt(61.  the  bosri 
approved  of  a  certain  plan  laid  liefore  thffl 
by  the  appellant  Pound  setting  oat  a  linto 
frontage  for  tlie  forecourts  of  houses  on  tte 
cost  side  of  the  highway  to  the  extent  <f 
VDja  leot.  Tho  line  of  frontaoe  wis  st^ 
\  ouV  on.  \to  XuAfEnna'oa&Eixik^  yai  Iflw, 
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'ere  put  down  marking  the  pcr- 
mdary  between  the  forecourts 
lad.  As  a  condition  for  the 
e  board  liad  rocinired  that  the 
»uld  be  made  thruugliout  of  the 
ly  feet,  and  in  consequence  the 
'ound  laid  into  the  highway  a 
d  on  tlie  east  side  sufficient  to 
1  this  condition.  The  highway 
ly  fifty  feet  wide  for  a  length  of 
feet  at  the  north-east  comer, 
there  laid  in.  The  line  of  the 
ipprovod  of  and  marked  out  was 
ch  the  line  of  the  forecourts  was 
y  built  A  plan  for  the  drainage 
)  proposed  houses  was  submitt^ 
in  May,  1861,  but  was  disapproved 
mended  plan  was  approved  of  in 
(>3.  The  building  of  the  houses 
uced  shortly  afterwards,  viz.,  in 
33. 

n  the  7th  of  August,  18G2,  and 
he  summonses,  a  line  of  railway 
instructed  by  the  South  Eastern 
npany,  crossing  the  highway  in 
my  at  right  angles  to  it,  and  at  a 
860  yards  or  thereabouts  south- 
Lee  Green.  It  is  this  length  of 
ing  to  850  yards  or  thereabouts 
x>ard  allege  to  be  a  new  street 
leaning  of  the  Metropolis  Manage- 
md  the  portion  which  they  have 
•opose  to  pave,  under  the  powers 
ferred  on  them,  is  so  much  as  is 
cd  in  the  eighteen  feet  mentioned 
iragraph  as  having  been  repaired 
d.  All  the  houses  mentioned  in 
)  in  and  upon  this  lenjrth  of  road, 
•d  have  apportioned  the  estimated 
paving  the  same  upon  the  owners 
louses.  The  appellant  Pound  is 
eral  of  the  houses,  Kome  of  which 
•rior  to  August,  18G2,  and  part  of 
)f  the  board  against  him  is  in 
le  houses. 

luently  to  the  7th  of  August,  1862, 
with  frontages  on  tlie  highway 
commencing  from  the  southern- 
houses  mentioned  in  par.  7 ;  an 
ifby  feet  was  there  left  for  another 
"  Hauden  Road,"  to  the  south  of 
e  additional  houses  with  the  same 
ere  built.    Another  interval  of 
as  there  left  for  another  road, 
private  road;   six  more  houses 
built      All  these  houses  were 
semi-detached  houses.    To  the 
;B0  houses  was  a  plot  of  ground 
ipon;    adjoining  this    plot   is  a 
)  called  the  "  Lord  Northbrook ;" 
li  side  of  the  public-house  is  an 
fifty  feet  left  for  a  road  called 
k  Koad ;"  to  the  south  of  which  is 
houses  in  one  block. 
i  the  7th  of  August,  1862.  nothing 
lilt  on  the  oast  side  of  the  higli- 
iwGen  that  data  and  the  diito  of 


the  summonses  fifty-six  bouses  had  been  bnilt 
on  that  side.  Of  these,  the  most  northemly, 
built  in  the  corner  between  the  highway  in 
question  and  the  Lewisham  and  Eltham 
lioad,  abuts  immediately  upon  the  highway, 
and  the  plot  of  ground  occupied  with  it  ex- 
tends in  a  southerly  direction  for  105  feet  or 
thereabouts  along  the  highway.  There  is 
then  a  road  ten  feet  in  width  immediately 
to  the  southwards  of  which  is  a  row  of  ten 
houses  called  **  Crown  Terrace,"  which  have 
a  frontage  of  230  feet  in  the  whole  in  one 
line  at  a  distance  of  thirty-five  feet  or  there- 
abouts from  the  centre  of  the  highway  in 
question. 

14.  At  the  south  end  of  Grown  Terrace  are 
seven  detached  houses  the  spaces  between 
which  vary  from  ten  to  twenty  feet,  and  they 
are  followed  by  twenty-four  semi-detached 
houses,  the  spaces  between  the  pairs  being 
twenty  feet  or  thereabouts.  All  these  houses, 
both  detached  and  semi-detached,  are  con- 
structed upon  the  same  line  of  frontage, 
each  having  a  forecourt  about  thirty  feet  in 
depth  between  the  front  and  the  highway  in 
question. 

15.  On  the  south  side  of  the  most  southerly 
of  the  last-mentioned  semi-detached  houses 
a  space  of  forty  feet  is  left  for  a  road  called 
"D'Orville  Road;"  and  south  of  this  road 
comes  a  row  of  houses  built  in  two  blocks, 
five  in  each  block,  the  first  being  called 
"Oxford  Terrace,"  and  the  second  "Cam- 
bridge Terrace,"  and  the  space  between  the 
two  blocks  being  ten  feet  or  thereabouts. 
South  of  Cambridge  Terrace  is  a  space  of 
eleven  feet  left  for  a  private  road,  and  to  the 
south  of  this  are  two  blocks  of  houses,  one 
consisting  of  three  and  the  other  of  two 
houses.  The  first  of  these  is  at  a  distance  of 
thirty  feet  from  the  last  house  in  Cambridge 
Terrace,  and  there  is  a  space  of  about  thirty- 
five  feet  between  the  two  blocks.  The  rest  of 
the  laud  between  the  last  of  these  houses  and 
the  land  belonging  to  the  South  Eastern  Rail- 
way Company,  consisting  of  a  frontage  of  500 
feet  or  thereabouts,  is  not  yet  built  upon. 

16.  From  the  commencement  of  Oxford 
Terrace  to  the  last  house  the  same  general 
lino  of  frontage  is  maintained.  The  houses 
stand  at  the  same  distance  from  the  highway 
in  question  as  the  detached  and  semi-detached 
houses  mentioned  in  the  14th  paragraph,  but 
owing  to  a  bend  in  the  highway,  they  aeviato 
from  the  line  of  frontage  given  by  the  de- 
tached and  semi-detached  houses  sufficiently 
to  follow  the  l>end. 

17.  In  the  year  1862,  and  before  the  passing 
of  25  <&  26  Vict.  c.  102,  the  board  received  an 
application  from  the  owners  to  construct  a 
sower  which  had  become  necessary  for  the 
drainage  of  the  new  houses  on  the  highway 
which  had  by  that  time  been  built.  The 
board  agreed  to  the  proposal  on  condition 
that  the  owners  paid  two-thirds  of  the  ex- 
pense, and  con&liu^iVA  ovi  "CwaBfe  ocsisl^^^sw^ 
l*d50  feet,  coixmv«iuim\5>  «Xi  \Jod^  x^siSiDL  ^so^ 
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Snbeeqncntly,  in  the  year  1865,  the  sewer 
was  carried  on  a  further  length  of  lOiiO  Yeet, 
and  in  1867  a  further  length  of  2110  feet,  the 
board  having  agreed  to  construct  the  further 
lengths  on  the  same  conditions. 

18.  In  the  year  1856  the  board  constructed 
a  footpath  on  the  western  side  of  the  highway, 
commencing  at  Lee  Green,  of  eight  feet  in 
width  and  1100  feet  in  length,  ana  paved  the 
same;  and  have,  from  the  time  of  its  con- 
struction, repaired  the  same.  In  the  year 
1863  the  board  constructed  a  similar  foot- 
path, on  the  eastern  side  of  the  highway,  of 
the  length  of  300  feet  and  eight  feet  in  width, 
in  front  of  Crown  Terrace,  and  have  since  the 
construction  repaired  the  same.  At  the  time 
of  the  constructing  the  path  last  mentioned, 
the  board  made  a  hard  carriage-road  on  the 
spaces  then  remaining,  between  the  footpaths 
and  the  eighteen  feet  of  hard  road  which  had 
alw^ays  existed,  so  as  thereby  to  construct  a 
hard  road  comprising  the  whole  of  the  width 
between  the  footpaths,  and  have  since  repaired 
the  same.  All  the  exjKJUses  of  the  above 
works  were  defrayed,  and  repairs  paid  for  by 
the  board,  out  of  the  general  rates.  All  the 
expenses  were  included  in  the  estimates  of 
the  costs  sought  to  bo  recovered  from  the 
appellants. 

19.  On  both  sides  of  the  highway  in  ques- 
tion the  building  plots  on  which  the  houses 
stand  are  actually  contiguous,  except  where 
the  roads  occur.  Many  of  the  houses  above 
mentioned  have  been  and  are  occupied,  and 
such  houses  have,  from  the  time  of  occupa- 
tion, Ixjcn  rated  by  the  board  for  the  same 
purpose  and  to  the  same  extent  as  all  the 
other  occupied  property  in  the  district. 

20.  In  consequence  of  the  erection  of  so 
many  new  houses,  112  in  all,  of  which  ninety 
have  been  built  since  the  7th  of  August,  1862, 
the  boa  id  have  now  determined  it  to  be  ne- 
cessary to  form  and  pave  proi>er  and  conve- 
nient pathways  each  side  of  the  liighway, 
similar  to  and  in  continuation  of  those  already 
formed,  and  paved  as  mentioned  in  paragraph 
immlKired  18»  and  a  portion  of  the  road,  to 
the  width  of  eight  feet,  is  intended  to  be  ai> 
propriatcd  on  each  side  for  that  purix)se;  and 
the  board  have  also  determined  to  make,  in 
continuation  of  the  length  of  300  feet  con- 
structed in  1862,  a  hard  carriage  road  along 
the  residue  of  the  liighway,  on  the  spaces  b<i- 
tween  the  f(X)t paths  and  the  eighteen  feet  of 
hard  road  wliich  has  always  existed. 

21.  In  order  that  such  paving  of  the  foot- 
patlis  and  carriage  roads  as  have  now  been 
determined  on  by  the  board  may  be  done,  and 
that  the  expense  of  doing  such  as  has  been 
previously  paved  may  he  repaid  to  the  board, 
the  board  have  causwl  proj>or  estimates  to  be 
made  of  the  cost  of  the  whole  works  and  have 
apjx>rtioned  the  cost  among  the  several  owners 
of  nouses  and  land  bounding  and  abutting  on 
tlie  highway,  under  the  powers  of  25  &  26 
VhL  a  102,  8, 77.    The  several  appeWanlR  ato 

such  owners  of  houses  and  laud  so  bounding 


or  abutting  on  the  highway,  and  the  a 
sought  to  be  recovered  from  each  is  ad 
to  be  his  share  under  such  apportio 
assuming  the  board  ate  entitled  to 
the  cost  of  the  whole  works,  and  p 
also  as  to  Lord  Northbrook,  that  ho  i 
to  be  charged  as  stated  in  the  next  pai 

22^  The  five  new  roads  on  the  west 
the  highway  are  at  present  private  lo 
Lord  Northbrook  is  the  owner  of  the 
freehold  thereof,  and  the  amount  sc 
be  recovered  from  him  by  the  board  (1 
is  charged  upon  him  solely  as  the  ( 
the  private  roads,  considered  as  lam 
8.  77  of  .25  &  26  Vict  c  102,  acco 
the  width  left  between  the  forecour 
houses  in  the  highway  forming  the 
of  the  private  roads,  and  such  ai 
charged  at  the  same  rate,  and  in  ; 
respects  as  the  frontage  of  houses  is 
Lord  Northbrook  has  no  exclusive  p 
or  occupation  of  such  private  roads, 
having  been  laid  out  and  formed  for 
mon  use  of  the  lessees  and  occupier 
perty  in  the  private*  roads,  and  th< 
leases  by  Lt)ra  Northbrook  grant  si 
mon  use  to  the  several  lessees  a 
tenants.  The  mast  northerly  of  th 
roads,  called  '*  Taunton  Koad,"  is  ju 
300  feet  of  the  highway,  over  which  t 
made  a  hard  road  in  the  year  1863. 

The  appellants  contend  that  the  I 
no  power  to  cast  upon  the  ownei 
houses  and  land  adjoining  to  and  in  j 
the  highway,  as  the  cost  of  paving 
the  amounts  now  sought  to  be  recoi 

The  board  contend  that  they  h 
power. 

Willis  for  the  appellant  Pound, 
question  is  whether  the  erection  of  1 
land  adjoining  a  highway,  which  hi 
l)een  repaired  by  the  parish,  consti 
highway  a  new  street,  within  s.  lOi 
It)  Vict.  c.  120.  That  section  enac 
a  new  street  is  not  paved  to  the  sa 
of  the  vestry,  the  vestry  shall  pave 
charging  the  expenses  to  the  own( 
houses  adjoining  the  street  The  wl 
from  fence  to  fence  is  the  highwa 
United  Kiinjdom  KJectric  Teie^ntph 
(2  B.  &  S.  647,  n. ;  31  L.  J.  (M.C.) 
so  much  of  it  as  was  required  for  t 
has  time  out  of  mind  been  repair* 
parish,  and  if  the  traflSc  had  incK 
parish  would  have  been  bound  to  i 
Ifeep  the  whole  width  of  the  road  ] 
When  the  houses  were  built,  this 
would  Ixiconie  a  street  within  the  * 
of  s.  250  of  18  &  19  Vict  c.  120,  but 
not  be  a  new  street  within  s.  112  o 
Vict.  c.  102;  for  that  section  only  f 
streets  formed  and  laid  out,  and  i 
the  maintenance  of  the  paving  and 
whereof  had  not  previously  to  the  i 
VW\.  kct  (JjMj.t  is,  7th  August,  18 
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the  pavements  or  highways  in 
which  such  streets  are  situate. 
,  therefore,  means  a  street  new 

tliat  it  would  not  come  on  the 
pairs,  or  a  street  which  no  one 
le  to  repair:  Smrt/er  \.  I 'add  inn- 
,  p.  259),  Houses  were  built 
e  land  adjoining  the  highway, 
assing  of  25  &  26  Vict.  c.  102, 
annot  apply  to  that  part  of  the 

8  to  constitute  it  a  new  street. 
aid  that,  as  the  highway  was 
Duld  become  a  new  street  within 
Act,  but  this  was  done  before 
Red,  and  therefore  that  section 
le.  The  25  &  26  Vict.  c.  102, 
to  new  streets,  the  roadways  of 
lid  out  since  the  passing  of  that 
nt  somewhat  analogous  to  the 
)  under  s.  69  of  11  &  12  Vict 
was  decided  in  Hit  st  v.  hali/ax 
alth  (see  ante,  p.  264),  and  in 
\  White  (10  C.  B.  (N.S.)  128; 
3.)  209),  that  a  highway  which 
pairable  by  the  inhaVutants  at 
t  a  new  street.    Those  ca.ses  are 

the  y)resent.  The  second  ques- 
er  the  board  can  recover  against 
s  the  expenses  of  the  work  done 
a  1863,  and  which  has  been  paid 
e  general  rates.  On  this  point 
;o  parr.  18,  19,  20,  and  21,  and 
V.  Metvo})olitait  Btxnd  of  Works 
!  Q.  B.  213),  and  Whitchurch  v. 
d  of  H Oiks  (Law  Rep.  1  Q.  B. 

'.  C,  for  respondents,  admitted 
portion  of  expenses  incurred  by 
nts  in  1856  and  1863,  could  not 
from  the  appellants,  and  that  the 
it  was  for  too  large  an  amount.] 
for  the  appellant.  Lord  North- 
Idition  to  the  points  already  dis- 
is  a  third  point  with  regard  to 
rook.  Is  he  tlie  "  owner  of  land  " 
eaning  of  s.  77  of  25  &  26  Vict. 
36  private  roads  mentioned  in 
sect  the  highway,  and  so  abut 
>wner  of  land  bounding  or  abut- 
1  street,"  means  owner  of  pro- 

9  of  being  let,  and  owner  who 

The  definition  as  given  in 
&  19  Vict.  c.  120,  is,  "  the  per- 
time  being  receiving  the  rack 
ands  or  premises  in  connection 
the  word  is  used."  "  Owner," 
the  person  receiving  rack  rent, 
1  receive  it  if  the  land  were  let. 
B  roads  cannot  lot  at  rack  rent 
\  {Barrow  with  him),  for  the  rtv 
The  private  roads  are  land,  and 
treat.  The  paving  of  the  street 
►  Lord  Northbrook ;  it  makes  the 
lis  property  more  accessible.  If 
re  let,  it  would  bring  a  rent,  and 
not  let,  they  being  an  accommo- 
bouses  which  arc  being  bnilt, 


would  enhance  the  value  of  the  building  land, 
and  so  indirectly  bring  a  profit.  [On  the 
other  points  he  was  stopped.] 

CocKBUKN,  C.J.  Mr.  Brown  having  given 
up  one  part  of  his  case,  wliich  presents  great 
difficulty,  the  questions  for  our  decision  are, 
fii-st,  whether  the  highway  in  question  is  a 
new  street  within  tlie  meaning  of  the  Me- 
tropolis Management  Acts  ;  and,  secondly, 
whether,  in  resj^ect  of  roads  running  into  this 
new  street.  Lord  Northbrook,  the  owner  of 
the  soil  of  the  roa^ls,  is  hable  to  pay  this  as- 
sessment. Upon  the  first  point,  I  do  not  en- 
tertain any  doubt.  This  is  land  which  was 
occupied  by  a  highway.  Each  side  of  that 
highway  has  now  been  covered  with  houses, 
so  as  to  make  it  become  in  the  ordinary  sense 
of  the  term  a  street.  The  sections  to  which 
our  attention  was  drawn  do  not,  I  think,  shew 
that  a  highway,  when  converted  into  a  street, 
is  not  within  the  meaning  of  the  Act  The 
language  of  the  definition  in  s.  112  of  25  &  26 
Vict.  c.  102,  is  made  to  include  certain  other 
things,  but  it  does  not  exclude,  that  which, 
indejx'ndently  of  such  enactment,  would  be  a 
new  street.  It  is  quite  plain  that,  as  regards 
a  highway  converted  into  a  street,  all  the 
reasons  for  the  provisions  contained  in  this 
Act  of  Parliament  as  to  the  paving  of  streets 
apply;  and  there  can  be  no  distinction  be- 
tween a  piece  of  ground  laid  out  for  the  first 
time  as  a  street,  and  so  made  a  highway,  and 
a  piece  of  ground,  which  was  previously  a 
highway,  and  was  convei*ted  into  a  street. 

With  regard  to  the  liability  of  Lord  North- 
brook the  (luestion  is  whether  he,  having 
applied  some  of  his  land  to  the  making  of 
accommodation  roads  for  the  occupiers  of 
houses  on  his  estate,  is  the  owner  of  land 
within  s.  77  of  25  &  26  Vict  c.  102,  and 
therefore^  liable  te  contribute  to  the  expenses 
of  paving ;  and  that  is  a  question  upon  which 
there  ought  to  be  no  reasonable  doubt.  These 
pieces  of  land  forming  the  soil  of  the  roads,  if 
still  occupied  in  the  ordinary  way,  would 
be  liable  to  the  rate.  Why  are  they  to  be 
exempted  because  they  are  converted  into 
roads?  Either  Lord  Northbrook  receives 
direct  compensation  for  the  use  of  the  roads 
in  the  shape  of  payment,  or  has  the  advan- 
tage of  such  roads  for  the  occupiers  of  his 
property,  which  enhances  the  value  of  the 
houses  which  he  lets ;  and  he  therefore  gets 
compensation  for  the  loss  of  this  land,  as 
regards  the  puri)oses  for  which,  otherv^ise,  it 
would  bo  apiilicablc,  in  the  shape  of  rent  that 
he  gets  for  those  houses.  Lord  Northbrook 
has,  therefore,  the  valuable  use  of  these  roads, 
and  there  is  no  reason  why  he  sliould  not 
ci)ntribute  to  tlie  expense  of  fjaving  the  street 
upon  which  these  roads  abut,  just  as  if  the 
roads  were  land  used  for  agricultural  or 
other  purjx)6eJ8. 

The  facts  npon  V\\o  ^t^\.cvj\<e^V\^^«^*^^8«R^^ 
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At  the  time  the  Metropolis  Management  Act, 
1855,  passed.  Burnt  Ash  Lane  was  a  coontry 
lane  which  no  person  would,  in  the  ordinary 
sense,  call  a  street ;  it  was  a  lane  which  was 
a  highway.  Subsequently  to  the  passing  of 
the  Act,  houses  were  built  on  each  side,  and 
it  was  converted  into  what  any  one,  in  com- 
mon parlance,  would  call  a  street ;  that  is,  a 
place  with  continuous  houses  on  each  side. 
Then  s.  105  of  the  Act  says,  if  the  owners  of 
houses  adjoining  any  new  street  shall  want  it 
paved,  or  if  the  vestry  think  it  ought  to  be 
paved,  it  shall  be  paved  by  the  vestry,  and 
the  expense  charged  upon  the  owners  of  the 
houses  forming  the  street  I  think  that  it  is 
plain  the  legislature  are  here  using  the  word 
"  street"  in  its  ordinary  popular  and  natural 
sense,  and  mean  a  place  with  continuous 
houses  on  each  side.  Then  the  interpreta- 
tion clause  (s.  112  of  25  &  26  Vict  c  102) 
enacts  the  expression  "new  sbreet"  shall 
apply  to  and  include  certain  streets  and 
places.  It  does  not  enact  that  the  word 
"street"  shall  be  confined  to  the  tilings 
enumerated  in  that  section,  but  that  it  shall 
include  them.  That  is  perfectly  intelligible. 
The  legislature,  in  s.  105,  from  the  context 
shew  that  they  are  using  the  words  "new 
street "  in  the  ordinary  and  natural  sense  of 
the  word ;  and  it  does  not  follow  that  because, 
in  the  interpretation  clause,  they  say  the  ex- 
pression "new  street"  shall  include  certain 
other  things,  we  are  to  say  it  does  not  include 
its  own  natural  sense.  When  a  highway, 
which  was  not  a  street  in  the  popular  sense 
of  the  word,  but  merely  a  country  lane,  be- 
came a  street  by  the  building  of  houses  con- 
tinuously on  each  side  of  it,  it  then  became  a 
new  street  within  the  meaning  of  the  statute, 
and  the  board  had  a  right  to  pave  it  and 
charge  the  expenses  upon  the  owners  of  the 
adjoining  houses. 

With  regard  to  the  second  question,  it 
would  a])pear  that  the  expense  incurred  in 
1856  and  1863,  is  included  in  the  present 


claim.  Mr.  Brown  admits  that  this 
error,  and  that  there  ought  to  be  a  re- 
tionment  of  the  exx)en8e8,  omittinf^  thi 
That  being  so,  the  magistrate's  dectti 
be  reversed :  but  as  both  parties  desi 
decision  on  the  other  qu^tions,  vhi 
the  main  questions  in  the  case,  and  we 
them  against  the  appellants,  there  wil 
costs  to  either  side. 

The  last  question  turns  upon  s.  77  of 
Vict.  c.  102,  which  enacts  that  the  o« 
land  bounding  or  abutting  on  sucli 
shall  be  liable  to  contribute  to  the  e 
of  paving  the  same,  as  well  as  the  o^ 
houses.  Is  Lord  Northbrook  the  c 
land  abutting  on  the  street  ?  The  fi 
that  Lord  Northbrook  is  the  owner 
adjoining  the  street,  and  he  has  co 
this  land  into  private  roads,  for  the  ] 
of  having  access  to  some  other  proper^ 
he  has  laid  out  for  building  purpos 
no  doubt  he  derives  a  profit  from  t 
which  he  has  convertea  into  privat( 
Bo^cditch  V.  Wakefield  Bwtul  of  Wtn-k 
p.  366)  seems  to  be  in  point  The  c 
there  was  whether  a  trustee  of  a  scli 
liable  to  the  expenses  of  paving  th( 
along  which  the  school  fronted.  It  wa! 
that,  as  he  was  a  bare  trustee,  and  cc 
let  the  school  or  derive  any  profit  i 
he  ought  not  to  be  held  liable.  Bi 
was  no  reason  for  holding  that  a  1 
used  as  a  school  should  not  be  rate 
trustee  was  owner  of  the  land,  anc 
probably  get  back  the  expenses  froi 
for  whom  he  was  trustee.  I  cannot  t 
in  the  present  case.  Lord  Nortlibrool 
the  owner  of  land  merely  because  he 
to  use  it  for  an  artificicd  purpose. 

Mellob,  J.,  concurred. 

Judymtnt  accord 

Attorneys  for  appellants:  EntjKftonA 
Attorney  for  resiwndents :  «/.  M,  L 


Nov.  15,  )  WiLFON,  Appkllant;  The  Mayor,  Aldermkn,  and  Buegessbs  of  Tx 


1871. 


! 


Bespondents.    [7  Q.  B.  105.] 


Public  Health  Act,  1848  (11  &  12  Vict  c.  03), 
88.  69,  90— Lc)cal  Govrrnment  Act,  1858  (21 
&  22  Vict  c.  98)-  Locnl  Government  Amend- 
ment Act  (24  &  25  Vict,  c  61  ,  s.  23—11  &  12 
Vict.  0.43,  8.  11 — Private  Improvement  Ex- 
penses— Summary  Proceedings  to  recover  Ex- 
penses of  Execution  of  Works — Ekction  to 
adopt  Remedy. 

By  $.69o/llik\2  Vict.  c.  C3,  in  cuse  nvy 
sip'eet,  not  being  a  hiyhwuy^  Jx^  i.ot  seuered,  «tc., 


to  the  suiififaclion  of  a  local  board  oj 
such  board  may  require  the  owners  oj 
joining  prt^nises  to  sewer,  <C'c.,  the  sam 
a  time  to  be  spec'jied,  and  uiion  dcfau 
0WHe7'Sf  the  board  may  execute  the  wo 
the  exjx^iscs  sludl  be  paid  hy  the  owne\ 
fault  in  such  profjortion  as  sJiall  he  s 
the  surveyor  to  the  board;  and  such 
may  //c  rtcovtrtd  fiMn  the  owners  in 
luunj  w<»uueT,OT  ni/it/  le  d*d^*redbyt 
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ioeal  hoard  may  levy  upon  the  occupier  qf 
^pnmxMXy  in  respect  of  which  privcUe  im- 
9em»nt  expenaea  have  be.n  incurrtd,  rates 
kient  to  discharge  such  ex f tenses.  The  re- 
Mknts,  a  local  board  </  health,  under  s.  H9 
.1  d^  12  Vict.  c.  63,  executed  certain  works, 
apportioned  the  costs  among  the  omntra,  of 
HI  the  apjiellaitt  teas  one.  The  works  were 
jpleUd  in  November,  1860;  aiid  in  January, 
1,  the  respondents  demanded  from  the  ap- 
mU  payment  of  his  jn-oportion  qf  the  costs. 
■  amount  not  having  been  paid,  on  the  25/A 
duffust,  1670,  the  resjKmdeitts  resolved  that 
iUild  be  deemed  private  improvement  ex- 
H^  In  ikptember,  1870,  the  rtspondents 
mred  these  expenses  should  bf^  paid  by  annual 
wHmmts.,  A  demand  having  been  made  on 
mppdlant,  he  refused  to  pay,  and  was  sum' 
MM  btfore  justices ': — 

Udy  that  as  the  respondents  had,  in  January, 
1,  demanded  f ram  the  appellant  payment  of 
jproportion  of  the  costs,  they  had  elected  to 
tf  the  amount  due  as  a  dtbt  fnrni  him  as 
HT ;  and  that  theif  could  not  afterivards,  in 
itmber^  1870,  declare  them  to  be  2*rivate  irp,- 
mmeiU  expenses. 

Imde  stated  by  Justices  of  Bolton,  under 
h  SI  Vict  c.  43. 

fbt  justices  made  an  order  on  the  appcl- 
%  to  pay  the  sum  of  6/.  13«.  4^.,  being  the 
'  instalment  of  a  sum  of  13/.  6s.  8^/.,  de- 
by  order  of  the  local  board  of  health 
riton  to  be  paid  as  improvement  ex- 
under  ss.  69  and  90  of  11  &  12  Vict. 
'(1),  and  payable  by  instalments  under 
]fti5Yict.c.bl,s.23. 


1)  11  ft  12  Vict  o.  63,  8.  69 :  *•  That  in  case 
'  MWDt  or  future  i»tr«  et,  or  any  part  thereof 
\  bang  a  bigtiwuy)  bu  nut  sewcreJ,  leV(;llt  d, 
vd,  fliiggtrd,  and  cbannelled  to  tlio  autisfaction 
the  IocbX  board  of  hc-altb,  t^uch  buard  may,  by 
iee  in  writing  t6  the  respective  ownera  or  oc- 
mn  of  the  pn'miaes  fronting,  adjoining,  or 
itting  upon  buch  parta  thereof  as  may  require 
be  aewered,  levelled,  paved,  flagged,  or  elian- 
led,  require  them  to  sewer,  level,  pave,  flag,  or 
imel  the  same  within  a  time  to  ho  specified  in 
fa  notice.  And  if  tsuch  notice  be  not  complied 
h,  tiie  said  local  board  may,  if  they  shall  think 
execute  the  wutks  mentioned  or  referred  to 
n;in  ;  and  the  expenses  incurred  by  tiiem  in  so 
og  shall  be  paid  by  the  owners  iu  default,  ac- 
img  to  the  frontage  ot  their  respective  pre- 
les,  and  in  such  proportion  as  shall  be  settled 
the  sarveyor,  or,  in  case  of  dispute,  as  shall  bo 
fled  by  arbitration  (having  regard  to  all  the 
•omstances  of  the  case)  in  the  manner  provided 
this  Act ;  and  such  oxpenst'S  may  be  n  covered 
n  ihe  laat-mcntioned  owners  in  a  summary 
auer,  or  the  same  may  be  dtclaied  by  order  of 
'  nid  local  board  to  be  private  improvement 
I6inea,and  be  recoverable  us  sucli  iu  the  manner 
cfaialler  provided." 

Int.  90 :  **  Ttiat  whenever  the  local  board  of 
^  haYB  Ineurred  or  become  liable  to  any  ex- 
Hti  vliidi  hj  this  Act  are,  or  by  the  said  local 


The  respondents  aro  tho  local  board  of 
health  for  the  borough  of  Bolton.  Tho  ap- 
pellant was,  in  the  year  1857,  and  is,  the 
owner  within  the  meaning  of  the  Public 
Health  Act,  1848,  of  certain  premises  abut- 
ting upon  a  private  street  within  the  district 
of  the  respondents. 

The  street  not  being  sewered,  levelled, 
payed,  flagged,  and  channelled  to  the  satis- 
faction of  the  respondents,  they,  as  such  local 
board  of  health,  and  in  pursuance  of  the  Pub- 
lic Health  Act,  1848,  s.  69,  gave  the  appel- 
lant and  other  owners  notice  that  the  boeud 
required  them  to  do  such  sewering  and  other 


board  shall  be  declared  to  be,  private  improvement 
expenses,  tho  said  local  botird  may,  if  they  shall 
think  fit,  moke  and  levy  upon  the  occupier  of  the 

E remises  in  respect  of  which  the  expenses  shall 
ave  been  incurred  (except  in  the  oases  herein- 
after provided),  in  addition  to  all  other  rates,  a 
rate  or  rates  to  be  called  private  improvement  rates, 
of  such  amount  as  will  be  sufiicient  to  discharge 
such  expenses,  togetlter  with  interest  thereon  at  a 
rate  not  txr^^ing  five  pounds  in  the  hundred,  in 
such  period  not  exceeding  thirty  years  as  the  said 
local  board  shall  in  each  ctite  determine :  Pro- 
vided always,  that  wl.enever  any  premises  in  re- 
8|H*ct  of  which  any  private  impruvement  rate  is 
made  shall  become  unoccupied  before  tho  expira- 
tion of  the  period  for  which  the  rate  was  mnde,  or 
before  the  same  is  fully  paid  up,  such  rate  shall  be- 
come a  charge  upon,  and  be  paid  by  the  owner  of, 
tho  pi^emises  so  long  as  the  same  continue  to  bo 
unoccupied.*" 

21  &  22  Vict.  c.  98,  s.  63:  "  Notwithstandinn 
anything  in  the  Public  Health  Act  contained,  ig 
all  coses  where,  by  sucii  Act,  the  local  board  shall 
have  incurred  expenses,  fur  the  repayment  whereof 
the  owners  of  the  premises  for  or  in  r^  spect  of  which 
the  same  are  incurred  is  made  liable  by  the  Public 
Health  Aet  1848,  or  any  Act  incorporated  there- 
with, or  by  this  Act,  and  such  expenses  have  been 
settled  and  apportioned  by  the  sui'veyors  as  pay- 
able by  such  owner,  such  ap|Xirtionment  shall  bo 
binding  and  concluaivc  upon  such  owner,  uidess, 
wiiliiu  tho  expiration  of  three  mouths  from  the 
time  of  notice  bi-iug  given  by  the  local  board  or 
their  surveyor  of  the  amount  of  the  proportion  so 
settled  by  the  haid  8ur\evor  to  bo  due  hx>m  such 
owner,  he  shidl  by  Nvrittcn  notice  dispute  the 
same." 

24  &  25  Vict  c.  G 1 , 8.  23  :  *•  Tho  expenses  which 
have  bten  incurred  by  nny  local  board  of  health 
as  and  for  private  improvement  expenses  under 
the  Public  Health  Act,  1848,  as  also  the  expenses 
stated  in  tho  62nd  8e«  tion  of  the  Local  Govern- 
ment Act,  1858,  to  be  u  charge  on  tlie  premises, 
with  interest  after  the  inte  of  five  per  centum  per 
annum,  may,  by  order  <»f  the  loi-al  board  of  health, 
be  declan  d  piiyuble  by  annual  instalments,  with 
interest  after  the  rate  aforesaid,  during  a  period 
not  exeeedmg  thirty  year.s,  until  the  whole  amount 
bo  paid;  and  any  such  instalments  and  interest, 
or  any  purt  thereof,  may  be  ri  covered  from  tlie 
owner  or  occupier  of  sui-h  premises  in  the  same 
manner  as  general  district  lates,  and  may  be  de- 
ducted from  the  rent  of  bUch  premises  in  the  some 
proportions  as  are  allowed  in  the  case  of  private 
improvement  ru\e»  \x\u\ei  W\fe  'i\'«^^  wiOwsoL^iV  "^a 
PubUc  Hea\ih  Ac\,  \%\^r 
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"works  before  the  Ist  day  of  September  then 
next  The  notice  was  duly  served  npon  the 
appellant  in  July,  1858;  and  he  having  made 
default,  the  refij^ndents  executed  the  works, 
and  the  surveyor  duly  api)ortioned  the  costs  of 
such  execution  among  the  respective  owners, 
including  therein  the  amount  of  the  appel- 
lant's proportion  thereof,  which  was  in  the 
whole  the  sum  of  13/.  6.s.  8^/.  The  works 
were  completed  by  the  resiwndents  on  the 
30th  of  November,  1860,  an<l  the  apportion- 
ment by  the  surveyor  was  made  on  the  2 Ist 
day  of  January,  1801,  and  on  that  day  the 
respondents  delivered  to  the  apix^llant  an 
account  of  his  projKjrtion  of  the  costs : — 

'*  21st  January,  1861.  Mr.  Nathaniel  Wil- 
son, St.  George's  Eoad,  to  the  Mayor, 
Aldermen,  and  Burgesses  of  the  Borough 
of  Bolton.    Dr. 

"Notice.  Unloi?s  the  amount  of  this 
account  is  paid  within  fourteen  days  after 
delivery,  interest  at  the  rate  of  5/.  i)er  centum 
per  annum  will  be  charged  thereon  until  fully 
liquidated. 

"  18C0.  Nov.  30.  To  proportion  of  sewer- 
ing, levelling,  jmving,  flagging,  and  channel- 
ling, &c.,  viz.,  60  feet  of  fmntage,  13/.  6s.  8</. 

On  the  2r)th  of  August,  1870,  the  respon- 
dents rc^solved  and  declared,  under  s.  69  of 
11  <&  12  Vict.  c.  63,  that  the  amount  of 
13/.  6s,  SfL  should  be  private  improvement 
expenses. 

On  the  4th  of  Septeml>f  r,  1870,  the  respon- 
dents, under  authority  of  s.  23  of  21  &  25 
Vict.  c.  61,  declared  that  tlie  said  expenses 
should  be  paid  by  annual  instalments  of 
6/.  13^.  4'/.,  with  interest  after  the  rate  of  5/. 
l)er  cent,  per  annum;  the  first  ])ayablc  on  the 
15th  of  Septenilx)r,  1870,  and  the  last  on  the 
15th  of  September,  1871. 

On  the  12th  of  January,  1870,  the  respon- 
dents caused  a  demand  in  writing  to  be  served 
upon  the  appellant,  requiring  him  to  pay 
6/  13s.  4il.,  the  amount  of  the  lirst  instalment 
of  the  expenses,  within  fourteen  days  of  such 
notice. 

On  the  expiration  of  the  fourteen  days,  the 
respondents  caused  application  for  payment 
of  the  said  6/.  13s.  4//.  to  l)e  made  to  the  ap- 
pellant, b\it  he  refused  to  pay. 

At  the  hearing  it  was  objected  for  the  ap- 
]K}llant  that  as  the  works  had  J»ecn  com- 
pleted, and  the  ajiportionmcnt  madu  in  the 
years  1860  and  1861,  the  lapse  of  nme  pre- 
vented the  respondents  now  recovering  the 
amount,  inasmuch  as  s.  11  of  11  &  12  Vict. 
c.  42,  ousted  the  justices  of  jurisdiction  after 
the  expiration  of  six  calend.'ir  mouths  from  the 
date  of  apportionment  of  the  exi)enses,  boing 
the  time  wh(»n  the  matter  of  complaint  arose; 
and  that  as  if  the  amount  hud  lK.rn  sought 
to  be  recovered  in  a  summary  way,  procei-d- 
ings  must  have  been  comnunced  within  six 
calendar  months  of  the  cause  of  complaint 
arising,  so  a  similar  hmitation  must  ho  held 


to  apply  when,  under  the  same  8eetioD,ai 
local  board  elected  to  treat  the  amoost  ii 
private  improvement  expenses. 

The  question  for  the  opinion  of  tbeOoot 
was,  whether  it  was  comiKitent  to  the  lod 
board,  on  the  25th  of  August,  1^0>  dedni ; 
the  expenses  private  improvement  expevti^j 
although  the  works  were  completed  in  tti 
year  1860. 

Bayh\  for  the  appellant,  contended 
the  notice  of  the  21st  of  January,  1861,  i 
a  demand  of  payment  of  the  costs  of  cxeoAf  J 
the  works,  and  that  the  local  board  oii|Kil( 
have  taken  proceedings  to  recover  the i 
therein  mentioned  within  nine  months  i 
the  expiration  of  fourteen  days  from  thel 
of  January,  1861,  it  being  admitted  thitj 
period  of  six  months,  under  11  &  12 
c.  43,  s.  11,  must  V»e  calculated  from  tbei 
piration  of  three  months,  during  which 
owner  of  the  premises  charged  mights 
the  apportionment  under  21  k  22  Vide! 
8.  63  :  Jnam})  v.  DudtfHm  (3  B.  &  S.461;! 
L.  J.  (M.C.)  113);   EildUson  v.  Fmm 
C.  B.  (N.S  )  568).     That  on  giving  sach  fl 
tice  the  local  l)oard  had  made  their  electol 
to  i)roceed  against  the  owner  of  the 
miscs,  and  that  they  could  not  aftei 
declare  the  expenses  to  be  private  hnpw*] 
ment  expenses  recoverable   by  annuil 
stalments. 

Edwards^  for  the  respondents,  conl 
that  the  notice  of  the  21st  of  January,! 
was  a  notice  of  ai)portionment  merely,! 
that  no  demand  haia  been  made  on  the  0 
lant  until  the  12th  of  January,  1870,  mm 
time  within  which  the  local  board  conldi 
ft>rce  payment  was  to  Ik*  calculated  frrnntt 
date.  That  the  local  board  might  dwtal* 
any  time  the  costs  of  executing  the  wa**>  1 
be  private  improvement  expenses,  as  nofii  ■ 
was  fixed  by  any  of  the  Acts. 

Jiaylis  was  heard  in  reply. 

Lush,  J.  L  am  of  opinion  tlrnt  onr  jadg' 
ment  should  l)e  for  the  appellant.  Theie- 
spoiidents  coiopleted  the  works  in  Novemhei; 
1860,  and  after  the  amount  of  the  expense! 
had  been  apportioned  by  the  surveyor,  an  iO- 
count  was  delivered  to  the  appellant, to  wliifh 
was  attached  a  notice  in  these  terms :— "  Un- 
less the  amount  of  this  account  is  paid  withii 
fourteen  days  after  deh'very,  interest  at  the 
rate  of  5/.  per  cent,  per  annum  will  be  charged 
thereon  until  fully  liquidated."  It  was  con- 
tended that  this  notice  did  not  constitute* 
demand  of  payment.  I  do  not  accede  to  thiRi 
No  one  can  understand  the  notice  in  any 
other  sense  than  as  a  demand  of  payment 
There  was  tlierefore  a  demand  of  payment  of 
a  sum  apix)rtioned  by  the  surveyor  as  the 
contribution  of  the  appellant  as  owner  of  the 
])remises  for  the  exc»cution  of  the  work.  That 
notice  was  served  on  the  appellant  in  Jann- 
ary,  1861 ;  but  no  proceedings  were  taken  to 
cnfon'(;  the  payment,  and  no  i»jTncut  ^«8 
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'.     Ten  years  afterwards  the  re- 
make an  order  ordering  that  this 
all  be  paid  as  private  improvement 
Under  s.  69  of  11  &  12  Vict.  c.  63, 
it  of  the  local  l)oard  executing  the 
le&ult  of  the  owners  the  expenses 
)aid  by  the  owners  in  such  propor- 
all  be  settled  by  the  surveyor,  and 
)oard  has  the  option  of  recovering 
ises  from  the  owners  in  a  summary 
tlie  same  may  be  declared  by  order 
1  board  to  be  private  improvement 
nd  he  recoverable  as  such  "  in  the 
reinafter  provided."    Then  "  the 
reinafter  provided  "  is  the  subject 
ich  enacts  that  whenever  the  local 
■jalth  have  incurred  or  become  lia- 
expenses  which  shall  be  declared 
te  improvement  expenses,  the  local 
,  if  they  shall  think  fit,  make  and 
the  occupier  of  the  premises  in  re- 
lich  the  expenses  shall  have  been 
txcept  in  the  case  hereinafter  pro- 
addition  to  all  other  rates,  a  rate 
d  private  improvement  rates,  of 
mt  as  will  be  sufficient  to  dis- 
h  exi)enses,  together  with  the  in- 
9on  at  a  rate  not  exceeding  5/.  in 
.  such  periods  not  exceeding  thirty 
3n  the  proviso  is,  that  wheneVer 
es  in  respect  of  which  any  private 
nt  rate  is  made  become  unoccu- 
the  expiration  of  the  period  for 
rate  was  made,  or  before  the  same 
.id  oflf,  such  rate  shall  become  a 
n  and  be  paid  by  the  owner  of  the 
>  long  as  the  same  continue  to  be 
.     Therefore  the  board  had  the 
ihe  year  liS60,  when  these  works 
bed,  if  they  pleased,  of  making  an 
the  expenses  should  be  recovered 
nprovement  expenses  running  over 
'  thirty  years.    In  that  case  they 
siyable  by  the  occupier,  who  would 
t  to  deduct  a  part  of  the  amount 
'ent  he  paid  to  the  owner.    These 
intended    that    the    instalments 
paid  by  means  of  a  rate.    Then 
Vmendment  Act  of  1861  (24  &  25 
,  8.  23,  which  seems  to  dispense 
kte.    It  enacts,  that  the  expenses 
t  been  incurred  shall  be  a  charge 
nises  with  interest  after  the  rate 
It.  per  annum,  and  may,  by  order 
board  of  health,  be  declared  pay- 
nual  instalments,  with  interest, 
criod  not  exceeding  thirty  years, 
rhole  amount  bo  paid,  and  any 
ment  and  interest,  or  any  part 
f  be  recovered  from  the  owner  or 
{ucb  premises  in  the  same  manner 
istriet  rates. 

tion  is  at  what  time  are  the  local 
d  to  exercise  their  option  under 
%  12  Vict  c.  63  ?  If  they  do  not 
amount  to  be  recoverable  as  pri- 
rement  expenses,  then  it  is  reco- 


verable in  a  summary  manner  as  a  debt  duo 
from  the  owners.  It  is  not  necessary  to  de- 
cide at  what  time  they  are  to  make  their 
option  in  cases  where  they  have  made  no 
demand  on  the  owner  for  payment  of  the 
amount.  It  appears  here  the  local  board  did 
elect  to  treat  it  as  a  debt  due  from  the  owner, 
for  they  demanded  payment  within  fourteen 
days.  Now  the  11  &  12  Vict.  c.  43,  s.  11, 
provides  in  efifect  that  the  summary  applica- 
tion for  the  recovery  of  money  sliall  be  made 
within  six  calendar  months ;  and  the  21  &  22 
Vict.  c.  98,  s.  63,  in  effect  allows  three  months 
to  the  owner  to  dispute  the  surveyor's  ap- 
portionment of  expenses,  which  three  months 
are  to  run  from  the  time  of  notice  being  given 
by  the  local  board  of  the  amount  of  the  pro^ 
portion  settled  by  the  surveyor  as  payable  by 
the  owner.  Therefore,  at  the  expiration  of 
nine  months  from  the  time  at  which  the  no- 
tice demanding  jmyment  was  served  upon  the 
appellant,  the  right  of  the  local  board  to  take 
summary  proceedings  to  recover  the  sum  duo 
from  the  appellant  was  barred.  Hero,  again, 
it  is  not  necessary  to  determine  whether, 
having  made  that  demand,  they  could  after- 
wards, without  the  consent  of  the  owner  and 
within  the  nine  months,  change  their  minds 
and  make  an  order  declaring  that  the  appel- 
lant's proiwrtion  of  the  costs  of  the  works 
should  be  private  improvement  expenses. 
The  local  board  let  the  nine  months  elapse, 
and  thereby  the  limitation  imposed  by  Jervis* 
Act,  followed  by  the  Public  Health  Act  of 
1861,  disabled  them  from  taking  any  pro- 
ceedings to  recover  it  Then,  having  elected 
to  treat  it,  not  as  private  improvement  ex- 
penses, but  as  a  debt  payable  by  the  owner, 
recoverable  in  a  summary  way,  and  having 
allowed  the  time  for  taking  summary  pro- 
ceedings to  pass,  they  are  after  that  period 
precluded  from  reviving  that  claim  oy  an 
order  declaring  the  appellant's  proportion  to 
be  private  improvement  expenses,  and  there- 
fore payable  by  instalments.  For  these  rea- 
sons 1  am  of  opinion  the  order  of  the  justices 
is  invalid. 

Hannen,  J.  I  am  of  the  same  opinion.  It 
is  quite  clear  that  the  respondents  cannot 
proceed  in  a  summary  manner  and  also  de- 
clare the  costs  of  executing  the  works  to  l>o 
private  improvement  expenses.  Then,  if  they 
are  not  entitled  to  adopt  both  methods  of  ob- 
taining payment,  there  must  be  a  time  when 
their  election  to  take  one  course  will  be  con- 
sidered irrevocable. 

I  agree  with  my  Brother  Lush  that  the 
notice  of  January  is  a  demand  of  payment;  it 
is  directed  to  the  owner,  and  treats  the  sum 
of  13^.  6s.  8</.  afi  a  debt  due  from  him;  whereas, 
when  the  costs  of  executing  works  are  declared 
to  bo  private  improvement  expenses,  the  lia- 
bility to  pay  is  thrown  in  the  first  instance 
on  the  occupier.  I  think  that  the  election  as 
to  the  mode  of  proceeding  was  made  when 
the  notice  was  served  on  tho  owner,  and  the 
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locai  boanl  adopted  a  mode  of  locoTcriag  the 

coats  under  which,  in  default  o(  payment,  ' 

the;  wonid  be  hotmd  to  take  summary  pro-  I 

co^SKs;  they  had  no  longer  an  option,  after  j 

they  hod  failed  from  their  own  dilatorineBS,  | 

to  claim  the  proportion  payable  in  reapect  of  I 

theappeUautsprcmifiosiiiadifferentnianneT,  I 


Jadffment/or  the  apj 


JTou,  15, 1871.    Coitx,  Appellant; 

Bread,  tulultoralinn  of— Cnnviction  andtr  6  &  7 

Wm  4,  o.  37,  B,  8,  for  ubihk  a  certain  miitare 

iu  the  making  of  Bread — Guilty  Eoowledge. 

Tilt  appdlanl,  a  baker,  was  convicted  undfr 
$.  H  qf  a  li:  7  Wm.  4,  e,  37,  /or  using  a  certain 
mixture  or  ingredient,  to  wit,  alum,  in  making 
bread  /or  tale.  At  tie  hearing  it  wai  proved 
that  he  sold  a  loaf  adullerated  iirith  alum;  but 
no  evideTice  wai  adduced  tendiii^  to  prove  knour- 
ledgt  OH  the  part  of  the  appellant  or  of  the 
tervant  viho  made  the  bread  that  atu)n  tea* 
uifd  in  the  loaf: — Hold,  that,  to  conttitule  the 
offence  under  the  above  ttciion,  t/iere  mini  be  a 
Uttilt^  knoudedje,  and  that  the  conviction  laa* 
vtrong. 

Cabb  Btat«i  under  20  &  21  Vict.  c.  43,  by 
the  J  UBticoB  for  the  borough  of  Bolton. 

The  appellant  was  convicted,  under  6  &  7 
■Wm.  4,  c.  87,  B.  8  (1),  for  that  he  did,  on  the 
16th  of  December,  ItfTO,  in  a  certain  shop  in, 
fta,  uBc  a  ccrtaiu  niiitute  or  ingredient,  to 
wit,  alum,  in  the  making  of  certain  bread  for 
Bale  in  such  shop,  such  mixture  or  ingre- 
dient being  other  than  such  as  are  mentioned 
Mid  enumerated  in  b.  2,  of  the  above  Btatut«. 


(1)  6  ft7Wm.  4.0.S7.  e.8:-"TbBt  no  bakrr 
or  other  pctton  or  perBonB  who  shall  make  bread 
for  tale  beyond  tno  limits  aforesaid,  nor  any 
joarnejman  or  other  acrTant  of  soy  Buoh  baker 
or  oilier  person,  aliall,  at  any  time  or  times  iu  the 
making  ot  bn^  for  sale  lieyoiid  siicli  limits,  use  any 
milluni  or  iogrudieat  wliatsoeri-r  in  the  mnking 
of  siicb  bread  otlier  than  and  eiccpt  as  herein- 
before mentioned,  on  any  accoant  or  under  any 
colour  or  pretence  whatsoever,  upon  pain  tliat  every 
such  pcTDon,  whether  master  or  journeyman,  ser- 
vant, or  other  peraon  who  sliall  oSend  in  the  pru- 
mitiea,  and  ahall  be  coovicied."  slioll  be  liable  to  a 
ponultf ;  "and  it  shall  be  lawful  fur  the  magis- 
trate or  magistrates,  justice  or  janticea  before 
whom  any  such  offc-nder  or  offenders  sliall  be 
eonvielfd,  to  cause  tlie  offender's  name,  place  of 


ir  the  eilT,  oonntv,  bnmugh,  or  piece  where  tlie 
uuL-nce  aliAll  have  wen  commilled,  and  to  defray 
the  expense  of  puUi^iog  the  same  oat  of  the 

moaertn  be  /orfeiteel  as  last  menlvooed,  ' 

aoy  MuJ/  be  ao 


o  forfeited,  paW,  ot  rcoorered,* 


Jahh,  ItnFONDSNT.    [7  Q.  B.  13S.] 

I       The  respondent  purchased  a  loaf 

in  tbe  shop  of  tho  appellant,  who 

that  the  loaf  was  of  his  own  ma 

I  analysis  it  waa  found  that  the  loaf  < 

4097  grains  of  alum. 

The  appellant  called  his  baker  as  i 

'  who  depcwed  that  the  bread  sold  oi 

I  of  December  was  made  by  him  from 

I   Qonr  in  appellant's  shop ;  that  he,  t 

did  not  pat  any  alam  in  the  flour, 

I  none  conld  liave  got  in  without  \ 

ledge ;  that  he  was  tho  only  jierson  > 

I  the  bread;  that  he  made  it  purely 

'  Qour;  aud  that  no  other  person  v 

tho  premises  but  himself. 

I       The  appellant's  attorney  conten 

I  beyond  tte  simple  finding  of  the  ah 

'  loaf  of  bread  in  queRtion,  there  we 

dence  whatever  even  of  a  primfi  facie 

that  the  appellant  had  used  the  n; 

wit,  alum ;  and  that  the  appellant  ■ 

I  to  eive  tho  name  of  the  miller  from 

I  had,  prior  to  the  16th  of  Docembe 

of  the  ailegod  sale  by  him  of  the  ioa: 

purchased,  wholesale,  ten  socks  of 

to  produce  a  portion  or  whole  of  wl 

Btillonhand,6o  that  the  party  reali; 

I  might  be  reached  under  s.  9. 

I       The  queations  for  the  opinion  of 

were— 

I       1.  Whether,  supposing  the  aluD 

I  been  mixed  in  the  flour  previous  It 

I  chase  by  the  appellant,  he  was  enlil 

acquittal  on  the  ground  that  he  dii 

the  alum  in  the  Sour. 

2.  Whether  the  fact  of  the  loaf 
being  upon  tlie  appellant's  premises 
to  be  of  liis  making,  and  contain] 
waB  sufBcient  to  ground  a  eonv: 
using  a  certain  mixture  or  ingrediei 
alum,  in  the  making  of  such  bread. 
The  Court  having  remitted  the  c 
justices  for  further  information,  the 
statement  was  added  : — 

At  the  hearing  of  the  case  in  qn 

evidence  was  adduced  tending  to  j 

I   knowledge  of  the  appellant  that  i 

used  in  the  bread  in  qiieBtion.and  w 

.  ^nd  Ihat  the  appellant  knew  that  a 
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for  the  appellant.  The  conviction 
'here  is  no  evidence  that  tlie  appel- 
ingly  used  the  noixture.  The  words 
•e,  "shall  use  any  mixture;"  use 
)wingly  use. 

r.  According  to  s.  18  a  master  may 
3d  if  the  servant  wilfully  put  alum 

•J 

ster  is  liable  to  be  punished  for  the 

servant,  but  it  is  for  the  wilful  act 

he  is  not  liable  if  alum  is  found  to 

id  of  his  making  without  any  de- 

imself  or  his  servant.    The  offence 

id  by  the  facts  found. 

9,  for  the  respondent.    If  a  baker 

in  making  bread,  it  is  immaterial 

9  has  a  guilty  knowledge ;  and  this 

ttfirmed  by  the  fact  that  the  word 

ly  "  is  not  used  in  s.  8,  but  is  found 

/here  a  mens  rea  is  necessary  to 

the  offence,  the  statute  provides, 

terms,  that  the  wrongful  act  shall 

tted  knowingly.      The  statute  is 

the  protection  of  the  public,  and 

is  bound  to  take  care  that  the 

ade  free  from  adulteration. 

ras  not  heard  in  reply. 

I  am  of  opinion  this  conviction 
lashed. 
stions  are  submitted  to  us,  and  the 

them  depend  on  the  construction 
he  words  are :  "  That  no  baker  who 
)  bread  for  sale,  nor  any  joumey- 
ler  servant  of  such  baker,  shall,  at 
or  times,  in  the  making  of  such 
ale,  use  any  mixture  or  ingredient 
:  in  the  making  of  such  bread, 

and  except  as  hereinbefore  men- 
And  s.  9  imposes  a  penalty  "on 
a  who  shall  put  into  any  corn, 
3ur,  any  sort  of  com  or  grain  or 
Lient  whatsoever,  mixed  with  the 
or  so  sold." 
think,  taking  those  two  sections 

is  clear  that  the  user  spoken  of 
ist  be  a  guilty  user,  a  user  by  a 
knows  that  he  is  using  such  an 
as  is  forbidden  by  the  Act.     I 

if  a  journeyman  kiiowingly  uses 
3  ingiBdients  his  master,  although 
lill  be  liable  to  be  convicted  for 
act  of  the  journeyman;  and  s.  18 
ny  hardship,  since  it  gives  the 
light  to  recover  against  the  ser- 
nalty  which  the  former  is  adjudged 
at  where  both  the  master  and  the 
9  innocent,  I  cannot  think  that 


either  of  them  can  be  said  to  have  used, 
in  the  making  of  bread,  any  mixture  or  in- 
gredient,  within  s.  8. 

Upon  the  facts  the  justices  have  found  that 
the  master  had  no  guilty  knowledge,  and  the 
form  of  the  questions  leads  irresistibly  to  the 
conclusion  that  they  believed  the  journeyman 
to  be  equally  innocent,  because  the  first  ques- 
tion assumes  the  alum  had  been  mixed  in  the 
flour  before  the  appellant  purchased  it.  It 
follows  that,  as  neither  of  them  had  any 
guilty  knowledge,  neither  of  them  is  brought 
within  the  provisions  of  s.  8. 

Hannbn,  J.    I  think  the  meaning  of  s.  8  is, 
that  if  the  baker  knowingly  uses  any  for- 
bidden ingredient  he  shall  be  liable  to  a 
penalty;  and  if  his  servant  knowingly  uses 
it,  the  baker  is  responsible.    It  was  intended 
that  the  master  should  be  answerable  for  the 
guilty  act,  whether  of  himself  or  of  his  ser- 
vant ;  but  where  there  is  an  utter  absence  of 
knowledge,  both  on  the  part  of  the  master 
and  of  the  servant,  it  cannot  be  said  that 
either  of  them  uses  the  ingredient,  for  he 
does  not  know  that  it  exists.    The  liability 
of  the  master  under  this  Act  for  the  acts  of 
his  servant  is  extended  by  s.  12.    By  that 
section,  if  any  improper  ingredient  is  found 
on  the  premises  of  a  baker  in  order  to  be 
used  for  adulteration,  though  no  guilty  intent 
exists  in  the  master's  mind,  yet  he  is  respon- 
sible and  liable  to  be  punished.    Section  13 
is  intended  for  the  master's  protection ;  if  he 
has  been  convicted  of  any  offence  against  the 
Act  by  reason  of  the  guilty  knowledge  of  his 
servant,  he  may  take  proceedings  against  the 
servant.  The  provisions  of  the  Act  cast  great 
responsibility  on  a  master  baker,  but  I  cannot 
think  it  to  have  been  the  intention  of  the 
legislature  that  he  should  be   liable  to  a 
penalty  for  anything  that  occurs  by  accident. 
If  this  were  so,  the  master  might  be  punished 
when  some  forbidden  ingredient  had  fallen 
into  the  flour  without  the  knowledge  of  either 
himself  or  his  servant ;  and  I  am  the  more 
inclined  to  think  that  the  legislature  had  not 
this  intention,  because  the  name  of  the  master 
who  has  been  convicted  under  the  Act  is  to 
be  made  public  in  order  that  persons  may  be 
warned  against  dealing  at   a   shop  where 
something  wrong  has  been  done^  either  by 
the  servant  or  his  employer. 

Judgment  for  the  appellant. 

Attorneys  for  appellant:  Chester  &  Urquhart, 
Attorney  for  resxx>ndent :  (7.  iS.  Abbott, 
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Mftmpolitan  BaiMin?  Act  1855  (18  k  19  Vict. 
c  li2X  M.  3,  51— *•  Owner  •"—UtbUity  to 
Fecrs  to  SnrreTor. 

The  appfUant^  heinq  feitrd  in  fit  tf  etriain 
building  land  fiinuU  irithm  the  limiU  of  the 
MeitrfpUitan  Building  Act,  1?^55,  entered  into 
an  wjreement  uith  L.  to  gmnt  leutts  ifvinety^ 
nine  year*  of  certain  jJots  of  the  land,  ao 
toon  as  L.  titould  liavt  erectct  houses  thereon, 
at  a  peppercorn  until  the  '2At^\  of  June,  IblO, 
and  after trards,  at  *2Sl.  a  yar.  L.  built  houses 
which  tpere  roifed  in  abrtut  September,  Ij^TO, 
and  the  appellant  btcfime  entitled  to  receive  the 
first  quarters  ground  rent  on  the  29<A  cf 
Ht^temher;  the  houses  were  surveyed  by  the 
respondent,  the  district  surveyor,  and  he,  on  the 
26th  of  OctfAer,  1870,  deliorred  a  bill  for  his 
fefs  to  L.,  urho  nftertrtirds  became  insolvent. 
The  resjiottdent  afterinar'/s  claimed  payment  (f 
his  fees  from  the  a/fpell'tnt : — 

Held,  that  the  appellant  teas  not  liable  to 
pay  the  respondent's  ftes,  as  he  wan  not  the 
**  oumer**  of  the  houses  within  the  meaning 
of  ss.  3,  51 ;  for  that  L.,  the  Uss^e  for  ninety- 
ttine  years,  whether  he  had  a  legid  or  only  an 
equitable  title,  hcui  the  pmcer  to  let  the  houses 
and    receive    the    jfTofttt,    and    tvas    therefore 


**oic7ier.'^ 


Ca8«  stated  under  20  &  21  Vict.  c.  43,  by 
a  metropolitan  police  magistrate. 

Upon  the  hearing  of  a  complaint  preferred 
by  the  respondent,  the  district  surveyor  for 
the  district  of  North  Battersea,  against  the 
appellant,  under  s.  51  of  18  &  19  Vict  c  122 
(the  Metropolitan  Buildings  Act,  1855)  (1), 


a)  18  &  19  Vict,  c  122,  B.  51 :— "  At  the  expi- 
ration of  the  following  periods  that  is  to  say,  of 
one  month  afier  the  roof  of  any  building  surveyed 
by  any  district  sunreyor  under  this  Act  hati  been 
covered  in.  of  fourteen  days  after  the  completion 
of  any  such  work  as  is  by  this  Act  plai*ed  under 
the  supervision  of  the  district  surveyor,  of  fourteen 
days  after  any  special  service  in  re8pe<»t  of  any 
building  has  been  perfurnietl,  the  district  surveyor 
shall  be  entitled  to  receive  the  amount  of  fees  due 
to  him  from  the  builder  employed  in  erecting  such 
buildiu)?,  or  in  doing  such  work  or  in  doing  any 
matter  in  respect  of  which  any  special  service  has 
becu  performed  by  the  surveyor,  or  from  the  owner 
or  occupier  of  the  building;  uo  erected,  or  in  respect 
of  which  such  work  has  iteen  done  or  service  {ler- 
formtfd :  and  if  any  such  builder,  owner,  or  occu- 
pier, refuses  fo  pay  the  same,  such  fees  may  be 
rcuf  ivered  in  a  summary  manner  before  a  justice 
of  the  peace,  upon  its  being  shewn  to  the  satis- 
faction  of  such  justice  that  a  proper  bill  specifyin«: 
the  amount  of  such  fees  was  delivered  to  such 
builder,  owner,  or  oooupler,  or  sent  to  iiim  in  a 
registered  letter  addressed  to  his  last  known 
rcsifienoe.'* 
By  a.  3,  "owner  "  shall  apply  to  every  peraow  \iv 
pouoaeion  or  receipt  either  of  the  w\io\e  or  ax\>f 


for  that  the  appellant  did  unlawfn 
lect  and  refuse  to  pay  to  the  res 
the  sum  of  8/.  1(N.,  due  to  the  rcspon 
the  appellant  for  the  respondent's 
respect  of  certain  buildings,  of  wl 
appellant  was  owner  within  the  resp 
district,  a  proper  bill,  8pedj^ring  the 
of  the  same  having  been  duly  deli^ 
the  appellant,  the  magistrate  orde 
appeUant  to  pay  the  sum  demanded. 

The  following  fiftcts  were  either  pi 
admitted : — 

The  appellant  is  seised  in  fee  of  a 
witbin  the  parish  of  St.  Mary,  Bj 
called  the  (31apham  Junction  estate,  ^ 
has  laid  out  for  building  purposes 
defendant  is  the  district  suryeyor 
district  of  North  Battersea,  within 
district  the  Clapham  Junction  es 
situate. 

By  an  agreement  dated  the  18th  ( 
ruary,  1870,  made  between  the  appe 
the  one  part,  and  one  James  Lend  of  tl 
part,  the  appellant,  in  consideratioii 
rents,  covenants,  and  agreements  then 
agreed  to  be  paid  and  performed, 
with  Lontl  that  when  and  so  soon 
Lond,  should  have  erected  and  oov 
with  slates  or  tiles  one  messuage  te 
and  outbuildings  upon  each  of  the 
plots  of  ground  thereinafter  describe 
satisfaction  of  the  appellant's  snrve 
the  time  being,  he,  the  appellant, 
demise,  by  separate  leases  as  thei 
mentioned,  unto  Lond,  or  bis  nom 
nominees,  four  several  plots  of  gronn 
portions  of  the  said  Clapham  Junctioi 
and  also  the  four  several  messuages 
ments  and  outbuildings  to  be  erec 
built  thereon  by  Lond,  for  the  term  ol 
nine  years,  from  the  29th  of  SeptemN 
at  the  rent  of  a  peppercorn,  until  the 
June,  1870,  and  from  thence  at  th< 
rent  of  28/.  during  the  remainder 
term,  clear  of  all  taxes  except  prop< 
Lona  thereby  also  agreed  that  he  ^ 
his  own  costs,  under  the  inspection 
the  satisfaction  of  the  appellant's  s^ 
erect  and  build  upon  each  of  the  said 
plots  of  land  a  good  and  substantial  n 
or  tenement,  with  out-offices,  to  be  & 
erected  and  roofed  in  by  the  25th  of 
1870,  and  completely  finished  fit  for 
tion  by  the  24th  of  June,  1870. 

Shortly  after  the  date  of  the  ag 
Lond  commenced  the  erection  of  t 
houses,  and  proceeded  therewith; 
same  were  not  completed  within  tl 


part  of  the  rents  and  profits  of  any  land 

mentt  or  in  the  occupAtion  of  such  land 

Tuv^^wV^  cA^vcT  Wymv  «i&  ^  VfiktMxit  from  year  to 
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by  the  agreement,  and  the  appellant 

the  time  for  such  completion  from 

me. 

ipellant  became  entitled  to  receive 

uarter's  ground  rent  on  the  *29th  of 

r,  1870;    but  he  has  not  received 

nor  any  subsequent  rent. 

•uses  were  roofe<l  in,  in  or  about  the 

September,  lb70.  The  same  were 
Teyed  by  the  respondent,  who 
to  Lond,  on  or  about  the  26th  of 
870,  being  one  clear  month  after  the 
he  said  four  buildings  respectively 
covered  in,  a  proper  bill  sj^ecifying 
Qt  of  his  fees,  amounting  to  8/.  lO^., 
jying  the  same  pursuant  to  the 
>ut  Lond  did  not  pay  the  same,  and 
itly  effected  an  arrangement  with 
tors  under  the  provisions  of  the 
cy  Act  1869. 

alwut  the  6th  of  March,  1871,  the 
it  duly  delivered  to  the  appellant, 
leged  owner  of  the  four  houses,  a 
1,  specifying  the  amount  of  his  fees, 
jying  the  same,  which  fees  the 
refused  to  pay. 

part  of  the  appellant  it  was  con- 
hat    Lond  was  the  owner  of   the 

so  erected  by  him,  and  in  respect 
the  respondent's  fees  were  incurred 
e  meaning  of  the  statute,  and  that 
tant  was  not  the  owner. 

part  of  the  respondent  it  was  con- 
lat  the  appellant  was  in  the  receipt 
mt  and  profits  of  the  buildings  at 
^hen  the  rcsi)ondent's  services  were 
I,  and  that  he  was  the  owner  thereof 
&  true  meaning  of  the  statute,  so  as 
e  to  the  payment  of  the  respondent's 
jpect  thereof. 

estion  for  the  opinion  of  the  Court 
jr  the  appellant  was  the  owner  of 
ings,  in  respect  of  which  the  respon- 
«  were  incurred,  within  the  mean- 
3.  3  and  51  of  the  Metropolitan 
Act,  1855. 

,  for  the  appellant.  The  question 
jr  the  appellant  is  the  owner  of  the 
lentioned  in  the  case  within  the 
ition  clause,  s.  3  of  18  &  19  Vict. 

as  to  be  liable  for  the  payment  of 
yor's  fees,  the  builder  having  be- 
»lvent  By  the  agreement  Ixjtween 
lant  and  Lond,  until  the  29th  of 
r,  1870,  thd  appellant  was  to  receive 
jppercom  rent,  and  after  that  day 
3  receive  28/.  a  year;  the  houses 
3d  in  on  or  about  the  month  of  Sep- 
it  that  time  no  rent  had  accrued 
pellant,  and  therefore  not  being  in 

the  rents  and  profits  at  the  time 
was  done,  be  is  not  the  owner,  nor 
r  the  fees:  Euelyn  v.  Whichcord 
B.  X26:  27  L.  J.  (M.C.)  211.)  In 
fOod  (ante,  p.  216)  it  was  unneces- 
eade  whether  the  liability  of  the 


owner  accrues  at  the  time  when  the  work 
was  done,  or  at  the  time  when  the  surveyor 
is  entitled  to  send  in  his  bill.  There  C4innot 
be  two  owners— the  lessee  aud  the  tenant  in 
fee :  Mourilyan  v.  Labdimon'h'ere  (1  E.  &  E. 
633 ;  30  L.  J.  (M.C.)  95.)  It  is  true  in  that 
case  a  lease  had  been  executed  for  twenty- 
one  years,  and  therefore  the  lessee  had  a  legal 
term.  But  that  makes  no  difference  in  prin- 
ciple; Lond  had  an  equitable  right,  which 
he  could,  upon  application  to  the  Court 
of  Chancery,  have  converted  into  a  legal 
term. 

W.  B.  Cooper^  for  the  respondent  It  is 
conceded  that  if  a  lease  for  twenty-one  years 
had  been  granted,  as  in  the  case  of  Mourilyan 
V.  Labalmondiere  (1  E.  &  E.  533 ;  30  L.  J. 
(M.C.)  95),  the  appellant  would  not  have 
been  the  owner;  but  as  no  lease  has  been 
granted,  the  legal  estate  is  in  him :  he  is 
therefore  at  law  the  owner,  and  entitled  to 
thb  rents  and  profits.  The  equitable  right  of 
the  intended  lessee  may  or  may  not  be  con- 
verted into  a  lease  at  law,  and  he  may  never 
be  possessed  of  a  legal  interest. 

Waddy,  in  reply. 

Lush,  J.  I  am  of  opinion  that  the  appel- 
lant is  entitled  to  our  judgment,  because  he 
was  not  the  owner  of  the  building  within  the 
meaning  of  that  term,  as  it  is  employed  in 
this  statute. 

The  question  turns  on  s.  51.  That  section 
specifies  three  persons  from  one  of  whom  the 
surveyor  has  the  right  to  recover  his  fees. 
The  builder,  although  he  is  only  employed 
to  erect  the  structure,  is  primarily  liable.  If 
the  surveyor  does  not  recover  his  fees  from 
the  builder,  then  he  is  entitled  to  get  them 
from  the  occupier  of  the  building ;  and  if  he 
does  not  get  them  from  the  occupier  of  the 
building,  then  he  is  entitled  to  get  them  from 
the  owner  of  the  building.  In  what  sense  is 
the  word  "  owner  "  used  ?  It  is  used  in  the 
popular  sense,  and  means  the  person  who 
employed  the  builder  to  build  the  house  for 
him.  The  statute  never  intended  that  an 
investigation  should  be  made  into  title,  or  to 
make  it  material  whether "  the  person  who 
had  the  house  erected  for  his  own  benefit 
had  a  legal  title,  and  an  equitable  title,  or 
any  title  at  all  to  the  land.  The  interpreta- 
tion clause  does  not  support  the  respondent's 
case.  That  clause  was  intended  to  exclude 
the  argument  that  the  person  who  has  all  the 
benefit  of  the  building  is  not  owner  because 
he  has  not  a  legal  title;  and  therefore  it 
enacts,  "  Owner  shall  apply  to  every  person 
in  possession  or  receipt  either  of  the  whole  or 
any  part  of  the  rents  or  profits  of  any  land  or 
tenement  or  in  the  occupation  of  such  land  or 
tenement."  The  section  cannot  l>c  taken  to 
be  confined  only  to  buildings  which  are  ac- 
tually let,  but  it  applies  to  the  case  of  build- 
ings which  are  capable  of  being  let;  axid^<^ 
Serson  ir  caWed  "  o^t^et*'  ^\\<ci\i'aA>^<^\nsss«r' 
late  riglit  oi  \e\.\iTi^  \\\<5i\£i,\cA^\\a^^^^* 
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if  there  was  an  occupier,  be  entitled  to  have 
the  rent  from  him ;  and  therefore  the  statute 
excludes  the  question,  whether  the  person  to 
whom  rent  is  payable  by  the  occupier  has  or 
has  not  a  legal  title.  I  think  the  tenant  in 
fee  is  in  no  sense  liable.  The  person  liable 
was  the  intended  lessee  alone,  who  entered 
into  the  agreement  to  take  ;the  liuid  for 
ninety-nine  years,  and  was  entitled  to  a  lease 
for  ninety-nine  years,  to  be  granted  by  the 
appellant ;  for,  although  he  had  not  built  the 
houses  within  the  time  specified  in  the  agree- 
ment, the  time  was  extended,  and  therefore 
he  would  have  been  entitled  to  go  into  equity 
and  compel  the  appellant  to  grant  him  a 
lease.  He  was,  at  the  time  of  the  building, 
the   person  who  was  the  owner,  and   the 


person  entitled  to  all  the  immediate  beoefiL 
On  these  grounds  I  am  of  opimon  tint  tiie 
intended  lessee  is  the  person,  and  the  onl^ 
person,  who  can  be  lescMted  to  I7  the  8ia>- 
veyor  under  the  wards  "  bojlder,  owner,  or 
occupier." 

Hahmek,  J.  The  case  is  not  free  fion 
difficulty,  but,  upon  the  whole,  I  adopi  the 
interpretation  of  the  statute,  which  09 
Brother  Lush  puts  upon  it 

Judgment  for  the  appellanL 

Attorneys  for  appellant:  Tngle^  Cooper^ k 

Attorney  for  respondent :  F,  Jacobs 


^'oi\  16, 1871.    Tub  Queen  v.  Gltnnb  and  Others.    [7  Q.  B.  16.] 

Procoedingd  in  Bastardy  —  Decisiou  of  Quarter  I  (8  Vict.  c.  10,  s.  6)  (1).     After  having  letiwl 
Sessions  oil  App«il  Final— 7  &  8  Vict.  c.  101,      for  consultation  with  the  other  justices,  tb 


88.  2-4  ;  8  Vict.  c.  10,  s.  6. 

Where  on  appeal  to  t/uarter  sessions  an  order 
of  affiliation  is  quashed  on  the  ground  of  the 
insufficiency  of  the  corrohoi  ative  evidence,  as 
required  by  8  Vict.  c.  10,  s.  G,  the  order  of  \ 
quarter  sessions  is  a  decision  on  the  merits,  and 
is  final,  and  fresh  proceedings  cannot  he  taken 
before  justices. 

Rule  calling  upon  Sir  Stephen  Richard 
Glynnc,  Bart.,  and  others,  Justices  of  Flint- 
shire, and  \V.  Smith,  to  shew  cause  why  the 
justices,  or  any  two  of  them,  should  not  adju- 
dicate upon  a  summons,  dated  the  6th  of 
May,  1871,  issued  on  the  application  of 
Louisa  Jackson,  alleging  Smith  to  be  the 
putative  father  of  her  bastard  child. 

From  the  affidavits  filed  on  moving  and 
shewing  cause,  it  appeared  that  Louisa  Jack- 
son had  boon  delivered  of  a  child  on  the  9th 
of  January,  1871,  and  a  summons  was  taken 
out  against  Smith,  and  an  order  affiliating 
the  child  on  him  was  made  by  justices  in 
i)etty  sessions  on  the  9th  of  February,  after  a 
full  hearing  of  the  evidence  of  the  mother 
and  defendant,  and  of  several  witnesses  on 
both  sides.  Smith  appealed  to  the  next 
Easter  quarter  sessions.  At  the  hearing  of 
the  appeal  on  the  8th  of  April,  after  the  re- 
spondent and  the  only  two  witnesses  called 
by  her  counsel  had  been  examined  and  cross- 
examined,  counsel  for  the  appellant  sub- 
mJtted  that  there  was  not  sufficient  cono- 
boratire  evidence,  as  required  by  tUc  slalulo 


chairman  said,  ''What  we  have  to 


(1)  8  Vict.  0. 10,  s.  6  :  •*  And  whereas  1^  it 
said  recited  Act  [7  &  8  Vict,  a  101.  8.  3]  it  v«l 
acted  that  where  any  woman  shall  apply  to  Al 
justices  at  a  petty  session  for  an  order  upoail 
person  vhom  nhc  shall  allege  to  be  the  fathtf' 
her  hastard  child,  such  justices  shall  hetfll 
evidence  of  such  woman,  and  buch  other  eniii 
as  she  may  prtxluoe,  nnd  shall  also  hear  snyi^ 
denoe  tendered  by  or  on  behalf  of  the  po^ 
alleged  to  be  the  father,  and  if  the  evideoeetf  Ai 
said  mother  be  corrol>orated  in  some  materiil  pi^ 
ticulnr  b^  other  testimony  to  the  saiisfiidioB  d 
the  said  justices,  they  may  mnke  sueh  order  ai  ^ 
therein  set  forth :  And  whereas  power  is  thenkf 
[s.  4]  given  to  the  putative  father  to  appeal  totki 
general  quarter  sessions  of  the  peace  against  iv^ 
order,  but  it  is  not  therein  set  forth  what  evidoM 
the  said  general  quarter  sessions  shiUl  cor  M9 
hear  on  the  trial  of  such  appeal,  and  doubts  biv* 
been  raised  as  to  whether  the  said  motfier  on  W 
heard  by  the  said  court  of  quarter  aeKioos;  1*^ 
therefore  enacted,  that  on  the  trial  of  any  ffA 
appeal  before  any  court  of  qoarter  sessioiii  th> 
justices  therein  assembled,  or  the  recorder  (tf  tk 
case  may  be)  shall  hear  the  evidence  of  the  ima 
mother,  and  such  other  evidence  as  she  may  f^ 
duce,  and  any  evidence  tendered  on  behalf  of  tfc» 
appellant,  and  proceed  to  hear  and  determine  th0 
said  appeal  in  other  respects  according  to  law,  ^ 
shall  not  confirm  the  order  so  appealed  ag» 
unless  the  evidence  of  the  said  mother  shall  k** 
been  corroborated  in  some  material  particalar  ^ 
other  testimony  to  the  aatisfiictton  <^  ^  "H 
^wA\&v^«  \\\  cvv3A.Tt&c  MMsions  aMomUedy  or  the  *■ 
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the  evidence  of  the  respondent  is 
1  with  regard  to  the  main  issne 
rial  point ;  a  large  majority  of  as 
)n  it  is  not,  and  therefore  we  do 
on  the  appellant  to  reply.  The 
aequently  quashed." 
of  quarter  sessions  was  that  it  is 
lat  the  order  of  petty  sessions  be 
hout  costs. 

iummons  was  then  obtained  on 
3  mother,  but  the  justices  in  petty 
the  25th  of  May,  refused  to  hear 
round  that  the  order  of  quarter 
I  final  in  the  matter. 

Coleridge,  A.G,,  and  Mclnti/re, 
se.  Proceedings  in  bastardy  are 
7  &  8  Vict.  c.  101,  and  8  Vict. 
3  an  order  of  affiliation  having 
3y  justices  in  petty  sessions,  that 
uashed  on  appeal  by  the  quarter 
he  ground  of  the  insufficiency  of 
rative  evidence,  and  it  is  now 
B-open  the  matter.  The  decision 
>e8si()ns  is  final ;  this  was  clearly 
mder  the  old  law  by  a  long  series 
which  the  case  of  Bex  v.  Tenant 
L  1423 ;  2  Str.  716)  is  precisely  in 
there  is  an  Amrt>ymou8  Case  in 
he  same  eflfect  (1  Vent.  69).  In 
in,  (Gas.  K.  B.  t.  Hardw.  301),  an 
5  made  by  justices  in  petty  ses- 
:e  the  dismissal  by  them  final  by 

an  order  acquitting  the  defend- 
irt  of  Queen's  Bench  quashed  the 
>ing  so,  however.  Lord  Hardwicke 
agnizes  the  previous  decisions  in 

(Cro.  Car.  470),  PridgtorCs  Case 
11,  350),  and  Hexv,  Tenant  (2Ld. 
: ;  2  Str.  716^,  in  which  it  had 
;hat  orders  ot  quarter  sessions, 

appeal  or  m  exercise  of  their 
Lsdiction  to  make  orders  in  bas- 
•  3  Car.  1,  c.  4,  s,  15,  were  final ; 
ws  the  distinction  between  the 
stices  which  are  mere  orders,  and 
)f  sessions,  which  are  in  the  na- 
djudication  by  the  court  of  last 

Wf,  J.  Whether  a  decision  of  a 
1  or  not  must  depend  on  the  na- 
udgment,  not  on  whether  it  is  by 
f  last  resort;  a  nonsuit  directed 
e  of  Lords  would  not  be  final  in 
f  concluding  the  parties  from 
3Cond  aftion.  j 

;  and  that  may  make  it  material 
vhether  this  order  of  sessions  was 
3.  Since  the  late  statutes  there 
everal  cases  in  which  the  prin- 

V.  Jenkin  (Cas.  K.  B.  t.  Hardw. 
ognized  and  acted  upon,  and  the 

justices  in  petty  sessions  held 
JB.  Beg,  V.  Machen  (14  Q.  B.  74 ; 
[).)  213),  which  mnst  be  taken  to 
led  the  dicta  of  Erie,  J.,  to  the 
^Uff,  y,  Buckinghamahirt;  (1%  L.  J. 


(M.C.)  113);  B-g.  v.  Harringtm  (9  L.  T. 
(N.S.)  7-21 ;  12  W.  R  420;  3  N.  R.  468);  and 
Beg.  V.  Uaunt  (Law  Rep.  2  Q.  B.  466) ;  but 
there  is  no  case  in  which  a  second  complaint 
has  been  allowed  to  be  preferred  where  the 
matter  has  been  adjudicated  upon  by  quarter 
sessions  on  appeal.  Kx  parte  Harrison  Q6 
Jur.  726 ;  19  L.  T.  114)  is  no  exception,  lor, 
although  it  is  incidentally  mentioned  in  the 
report,  with  a  view  to  the  dates,  that  a  pre- 
vious order  had  been  quashed  at  sessions, 
that  point  was  not  before  the  Court;  and, 
moreover,  it  has  been  ascertained  that  the 
order  was  quashed  for  technical  informab'ties 
without  any  evidence  being  gone  into,  and 
the  minute  of  the  order  of  quarter  sessions 
was  **  order  quashed  not  on  the  merits."  (1) 
Secondly,  if  that  be  material,  the  present 
order  was  on  the  merits.  It  is  true  that  in 
B&f.  V.  Machen  (14  Q.  B.  74 ;  18  L.  J.  (M.C.) 
213)  and  Beg.  v.  Harrington  (9  L.  T.  (N.S.) 
721 ;  12  W.  R.  420 ;  3  N.  R.  468),  there  are 
dicta  of  the  Court  that  a  dismissal  for  insuf- 
ficiency of  corroborative  evidence  was  in  the 
nature  of  a  nonsuit,  but  those  dicta  were  di- 
rected to  the  question  how  far  such  a  pre- 
vious decision  could  be  said  to  make  the 
matter  in  effect  res  judicata;  and  it  is  ob- 
vious that  a  decision  come  to  after  hearing 
all  the  evidence  the  prosecutor  can  or  chooses 
to  adduce  is  just  as  much  a  decision  on  the 
merits  as  if  evidence  on  both  sides  had  been 
heard,  and  a  decision  then  given  in  favour  of 
the  defendant  It  is  just  as  final  as  a  verdict 
of  acquittal  on  an  indictment  for  perjury, 
which  is  final,  although  the  verdicit  is  <fi- 
rected  for  the  defendant  on  the  m>und  of 
want  of  a  second  witness.  Somewing  may 
be  urged  as  to  s.  6  of  8  Vict  c.  10,  which 
forbids  the  quarter  sessions  to  confirm  the 
order  xmless  the  mother  shall  have  been  cor- 
roborated in  some  material  particular  by 
other  testimony  to  the  satisfaction  of  the  jus- 
tices ;  but  the  justices  are  to  hear  and  deter- 
mine the  appeal  otherwise  according  to  law ; 
and  it  is  not  less  a  decision  on  the  merits  that 
the  quarter  sessions  act  pursuant  to  the  ex- 
press direction  of  the  l^^lature  and  quash 
an  order  for  want  of  this  corroborative  evi- 
dence. The  section  simply  imposes  a  limita- 
tion on  the  justices'  otherwise  unfettered  dis- 
cretion as  to  what  amount  of  evidence  they 
must  have  before  they  can  decide  in  favour 
of  the  mother. 

PLuBH,  J.  The  preamble  of  the  section  is 
the  key  to  the  enactment ;  it  is  intended  to 
put  the  hearing  l)efore  the  quarter  sessions 
on  the  same  footing  as  before  the  petty  ses- 
sions.] 

Merewether,  in  support  of  the  rule.  The 
quarter  sessions  quashed  the  order  simply  on 
the  ground  that  there  was  not  satismctory 


(1)  An  affidavit  to  tlijB  above  effect,  by  the  de- 
puty clork  of  the  peace  of  the  oouaty  of  Ducb&«. 
tfrom  wh\cV\  qtwulei  «oeii^Q»\A  ^^  ^jbisfc  ^«GaR^., 
filed  on  e!h%:^  vTig  ceAia&. 
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corroboration  of  the  mother's  evidence,  as  re- 
qnired  by  the  statute ;  that  is  not  a  decision  on 
tlie  merits,  but  is  in  the  nature  of  a  nonsuit. 

[Blackbubk,  J.  What  authority  is  there 
for  saying  that  a  defect  in  corroborative  evi- 
dence, which  tho  statute  makes  essential,  is 
not  a  defect  upon  the  merits?] 

In  liey,  V.  Ilarnnyton  (9  L.  T.  (N.S.J  721) 
Cockburn,  C.J.,  says :  "  In  the  first  place  I 
agree  with  the  former  decision  in  Beff,  v. 
Ma  Ml  (14  Q.  B.  74;  18  L.  J.  (M.C.)  213), 
that  where  an  application  of  this  nature  is 
dismissed  upon  the  ground  that  there  has 
been  no  sufficient  corroborative  evidence,  it  is 
not  a  dismissal  upon  the  merits ;  and  there- 
fore a  fresh  application,  if  made  within  a 
statutable  time,  may  be  made."  And  Black- 
burn, J.,  says :  "  In  Req,  v.  Machen  (14  Q.  B. 
74;  18  L.  J.  (M.C.)  213)  it  was  decided  that 
a  mandamus  should  go  to  the  justices  to  hear 
the  case  on  a  second  application,  without  re- 
gard to  the  former  decision  being  upon  the 
merits.  The  Court  there  said  that  the  ana- 
logy was  to  a  nonsuit;  and  I  by  no  means 
say  that,  if  it  api)eared  that  the  former  deci- 
sion were  really  upon  the  merits,  I  should 
not  hold  that  it  was  final.  But  as  it  appears 
that  the  first  application  was  dismissed  for 
want  of  sufficient  corrol)orative  evidence,  we 
cannot,  without  overniling  Hefj.  v.  Machen 
(14  Q.  B.  74;  18  L  J.  (M.C.)  213)  hold  that 
they  had  not  jurisdiction  to  adjudicate  upon 
the  second  application .  Then  M ellor,  J.,  says : 
"  We  are  certainly  not  justified  in  overruling 
Beif.  V.  Machen  (14  Q.  B.  74 ;  18  L.  J.  (M.C.} 
213),  and  we  must  hold  ourselves  to  be  bound 
by  it ;  and  in  this  particular  case  there  is  not 
the  slightest  reason  why  we  should  not  follow 
it ;  for  although  in  one  sense  the  former  ap- 
plication was  dismissed  upon  the  merits,  that 
is,  not  upon  any  merely  teclmical  grounds, 
they  were  not  merits  in  the  sense  in  which 
we  understand  them  in  relation  to  this  ques- 
tion." 

[LuBH,  J.  It  is  immaterial  whether  the 
decision  of  petty  sessions  was  on  tlie  merits 
or  not.  A  fresh  application  might  have  been 
made  if  the  previous  dismissal  had  been  on 
the  merits.] 

No  doubt  that  was  the  decision  in  Feg.  v. 
Gaunt  (Law  Eep.  2  Q.  B.  466).  But  if  the 
quarter  sessions  and  petty  sessions  are  to  be 
guided  by  the  same  rules  as  to  corroborative 
evidence,  it  seems  anomalous,  to  say  the  least, 
that  in  one  case  the  decision  dismissing  the 
defendant  should  be  final,  and  in  the  other 
not.  Moreover,  the  apx)eal  is  against  the 
order  of  petty  sessions,  and  the  decision  is 
that  the  order  be  quashed — in  other  words, 
made  a  nullity,  in  which  case  a  fresh  order 
can  be  obtained :  Leq.  v.  Brishy  (2  C.  &  K. 
962,  972) ;  and  in  that  case  Patteson,  J., 
points  out  that  the  orders  in  bastardy  have 
always  been  treated  as  orders,  and  not  as 
convictions. 

[Lum,  J.    That  was  a  case  of  an  oidci  oi 
J)etty  sessioD,  not  of  quarter  sessiouB.^ 


But  if  a  fresh  order  may  be  made 
dismissal,  or  when  the  first  order  is  a 
why  not  after  the  first  order  has  be 
dered  null  by  the  quarter  sessions  ? 

[Blackbuun,  J.  On  appeal  to  qoai 
sions  there  is  a  rehearing,  and  fresh  c 
may  be  called.    It  is  not  like  a  writ  o 

If  the  order  of  sessions  is  final,  th 
possible— as,  indeed,  was  the  case  in 
sent  instance — ^that  the  quarter  sessii 
finally  decide  a  case  upon  \em  evidei 
in  the  court  below.  The  decision  of  t 
ter  sessions  has  never  been  held  co: 
under  the  present  statutes ;  and  thei 
case.  Ex  parte  Harrison  (16  Jur.  726; 
114),  in  which  the  previous  order  h 
quash^,  and  yet  the  second  order  i 
held. 

[Blackburn,  J.  The  reason  for  q 
that  order  was  not  upon  the  merits,  I 
it  was  bad  in  form.  It  is  unnecessfl 
to  decide  it,  but  in  such  a  caRc  I  sb 
inclined  to  think 'the  order  of  qoai 
sions  would  not  be  final.] 

The  refusal  of  an  order  for  want  o 
borative  evidence,  and  the  quashing 
order  for  the  same  reason,  equally  k 
matter  at  large. 

Blackburn,  J.  I  think  this  rule  i 
discharged,  and  as  there  is  no  ground 
application,  within  the  ordinary  rule, 
be  discharged  with  costs.  The  old  la' 
to  be  perfectly  established  by  a  series 
prior  to  Lonl  Hardwicke's  time,  in 
under  the  old  Act  of  Parliament  wh 
bastardy  order  had  been  applied  foi 
the  court  of  quarter  sessions  (I  am  nn 
ing  of  justices  out  of  sessions),  and  tl 
of  quarter  sessions  dismissed  it,  it  ii 
that  the  decision  finally  bound  the 
In  the  case  of  Beg,  v.  Tenant  (2  Ixl 
1423 ;  2  Str.  716)  there  was  a  decisi 
this  very  question,  whether  the  court 
ter  sessions  having  dismissed  the  on 
would  be  a  final  decision.  There,  1 
the  court  of  quarter  sessions  had 
upon  the  merits,  and  whether  tha 
make  any  difference  would  be  anotl 
to  consider.  Then  arose  tlie  casec 
.lenkin  (Cos.  K.  B.  t  Hardw.  301 V  bef 
Hardwicke,  and  he  had  to  dccioe  up 
ferent  matter.  There  tlie  appliea* 
been  made  to  justices,  not  in  session 
the  justices  in  what  we  now  call  p 
sions ;  and  they  refused  it,  but  tl 
further  and  made  an  order  in  term 
the  mother  for  ever.  It  was  not  sin 
they  did  not  grant  the  order,  but  tl 
an  order  acquitting  the  defendant,  sc 
matter  was  adjudicated  upon  fiuall^ 
that  the  decision  of  Lord  Uardwi( 
that  the  matter  being  before  justio 
quarter  sessions,  the  decision  oouk 
final,  and  accordingly  the  order  was 
,  Bv3l\»  LiOTd  K&rdwicko,  so  far  from  oi 
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'«m'«  Case  (Cro.  CJar.  341, 350),  which 
be  most  in  point  with  the  present 
the  more  recent  decision  of  Ber,  v. 
I  Ld.  Raym.  1423;  2  Str.  716),  ex- 
copnizes  them,  and  draws  a  distinc- 
says,  that  in  the  court  of  quarter 
le  order  is  final ;  but  not  where  the 
n  is  out  of  sessions :  in  that  case  it 
the  nature  of  an  application  ft)r  an 

may  be  renewed  from  time  to  time, 
or  not  the  reasons  of  Lord  Hard- 

quite  satisfactory  upon  that  dis- 
is  another  matter;  but  he  clearly 
kt  distinction,  and  what  ho  decided 
where  an  order  was  applied  for  out 
I  and  dismissed,  it  is  not  final.  That 
as  acted  upon  in  the  case  of  If  eg,  y. 
4  Q.  B.  74;  18  L.  J.  (M.C.)  213}  as 
the  case  of  Beg.  v.  Gaunt  (Law  Rep. 
)6),  and  I  apprehend  it  is  settled 
re  the  application  is  made  to  the 
it  of  sessions  their  dismissal  is  not 
1  application  to  other  justices.  But 
s  go  farther  than  that,  for  the  Court 
oth  cases  that  the  decision  of  the 

such  very  weighty  evidence,  that, 
jre  is  some  reason  to  the  contrary, 
»  ought  to  Tiew  it  as  practically 

;  but  where  it  appeared  that  the 
missal  had  been  obtained  upon  the 
rf  a  witness  who  had  been  since 
of  perjury,  then  the  jut^tices  not 

jurisdiction  to  rehear,  but  I  ex- 
a  opinion  then  to  which  I  still  ad- 

they  not  only  had  jurisdiction  to 
tto  the  matter,  but  also  that  they 
;  attach  much  weight  to  the  former 
hat  was  solely  upon  the  ground 

had  jurisdiction  to  re-open  the 
Che  decision  in  the  case  of  i?c</.  v. 
aw  Rep.  2  Q.  B.  466),  was,  that  the 
the  other  justices  who  heard  the 
ter  should  be  practically  treated  as 

;  but  where  the  former  order  was 
)e  obtained  by  perjured  evidence,  it 
;  be  treated  as  conclusive.  That  is 
r  the  discretion  of  the  Court  who 
latter  afterwards.  Then  again,  the 
jion  was,  in  effect,  come  to,  though 
rly  expressed,  in  Re(f,  v.  TJarHnqton 
N.S.)  721 ;  12  W.  R.  420 ;  3  N.  R. 
[  apprehend,  that  all  the  Lord  Chief 
jant,  in  what  he  is  reported  to  have 
at  case  (where  the  order  had  been 
on  the  ground  of  failure  of  corro- 
vidence),  "  that  it  was  not  upon 
i,"  was  not  to  say  the  decision  was 
iie  merits  in  the  ordinary  sense  of 
but  that  the  decision  was  not  to  bo 
practically  conclusive  or  as  a  prac- 
pel,  as  it  would  have  l^een  if  it  had 
after  full  investigation  of  the  qucs- 
pute. 

that  view  of  it,  and.  taking  that 
be  words  "  upon  the  merits,"  this 
ision  upon  the  merits;  and  1  ap- 
\itmgh  I  do  not  think  it  necessary 


to  decide  it,  but  I  should  be  very  sorry  to 
be  supposed  to  decide  to  the  contrary,  that 
although  where  the  quarter  sessions  have  de- 
cided, dismissing  an  application  that  decision 
would  be  a  final  bar,  if  it  was  upon  the  merits, 
that  is  to  say,  if  it  was  upon  the  evidence 
before  the  court,  yet  it  would  not  be  conclu- 
sive and  decisive  of  the  matter  for  ever,  if  it 
were,  as  in  the  case  of  Kx  parte  Harrison 
(16  Jur.  726 ;  19  L.  T.  114)  the  order  is 
alleged  to  have  been,  a  decision  of  the  court 
of  quarter  sessions,  upon  the  ground  that  tlie 
order  appealed  against  was  bad  in  form. 
That,  I  apprehend,  would  not  be  a  decision 
upon  the  merits^ 

But  when  the  quarter  sessions  have  decided, 
whether  upon  the  ground  that  the  evidence 
produced  did  not  satisfy  them,  or  that  the 
respondent  did  not  produce  any  evidence 
of  corroboration,  or  whether  they  adjudicated 
that  the  case  was  defective  in  any  other 
way,  I  apprehend  their  decision  would  be  as 
much  upon  the  merits  as  a  verdict  of  acquittal 
in  a  criminal  case,  which  is  always  final  oven 
although  it  proceeded  upon  defect  of  evidence. 
We  have  numerous  authorities  to  this  effect, 
no  one  case  being  against  it ;  and  it  seems  to 
me  that  there  is  very  strong  groimd  upon  the 
score  of  convenience  and  good  sense  in  saying 
that  the  decisions  in  the  quarter  sessions 
should  be  final.  The  first  decision  having 
been  in  favour  of  the  woman,  this  was  a  re- 
hearing ;  a  second  trial  before  the  court  of 
quarter  sessions ;  and  it  certainly  seems  to  me 
it  would  be  very  convenient  indeed,  where  the 
sessions,  the  appellate  tribunal,  have  heard 
and  decided  the  case  \i\xm  the  merits,  in  the 
sense  I  have  used  it,  upon  the  facts,  that  tlie 
matter  should  not  be  capable  of  being  re- 
heard by  two  other  justices  from  whom  there 
might  be  an  appeal  again  to  the  court  of 
quarter  sessions.  It  seems  to  me  far  more 
convenient  to  hold  that  the  decision  of  the 
quarter  sessions  was  final.  That  has  been 
the  rule  since  the  time  of  Lord  Hardwicke 
and  long  before;  and  I  see  no  reason  for 
deviating  from  it.  It  follows,  there  having 
been  an  appeal  from  the  decision  of  the 
justices  to  the  quarter  sessions,  that  the 
justices  against  whom  the  rule  is  moved  had 
no  jurisdiction,  and  couKeqiicutiy  were  quite 
right  in  refusing  to  hear  the  complaint.  I 
am  of  opinion,  therefore,  that  this  rule  should 
be  discharged,  and,  as  I  said  before,  with 
costs. 

Mellob,  J.  I  am  of  the  same  opinion. 
The  law  is  correctly  stated,  as  it  existed 
before  the  recent  statutes,  in  the  second 
volume  of  Nolan's  Poor  Laws,  p.  315,  4th  ed. 
"An  order  of  affiliation  was  made  by  two 
justices,  and  afterwards  discharged  by  the 
sessions  upon  appeal,  after  the  merits  were 
fully  heard ;  neither  two  justices,  nor  a  sub- 
sequent sessions,  can  make  a  now  order  for 
this  matter  as  ftc:.oii\a\,  W\Ki  ^wkv^  \^^c^^xl,  '^^x^ 
being  legaWj  ac4^3^\\X©^\i<iQsx\w^^^ 
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question  again  for  the  same  &nli  And  it 
would  be  absurd  that  when  two  justioes  have 
power  by  law  to  make  original  orders,  and  when 
the  sessions  have  power  upon  appeal  from 
those  orders,  as  well  as  by  original  application, 
that  two  justices  should  have  power  to  alter 
their  orders,  when  those  very  orders  of  altera- 
tion might  be  reversed  by  the  sessions."  That 
was  the  state  of  the  law  formerly.  Then  came 
the  statutes  of  Victoria,  and  by  s.  6  of  8  Vict 
c.  10,  it  is  provided  what  is  to  be  the  course 
upon  the  nearing  of  an  appeal  at  quarter 
sessions,  and  it  is  necessary  here  to  determine 
what  is  a  hearing  upon  the  merits^  [The 
learned  Judge  read  the  enacting  part  of  s.  6.1 
I  think  the  Attorney-General  truly  statea 
that  independently  of  the  qualification  as  to 
corroborative  evidence,  they  were  to  proceed 
at  sessions  as  before,  they  were  to  hear  and 
determine  the  appeal,  and  the  only  qualifica- 
tion imposed  upon  what  otherwise  would 
have  been  the  course  of  proceeding  is  that 
they  shall  not  confirm  the  order  unless  corro- 
borative to  the  satisfaction  of  the  justices  is 
adduced  before  them. 

I  quite  agree  with  what  my  Brother  Black- 
bum  has  said  upon  that  point  The  woman, 
if  she  pleases,  may  produce  corroborative 
testimony  if  she  has  any ;  but  if  she  fails  to 
produce  corroborative  evidence,  or  produces 
corroborative  evidence  which  is  insufficient 
to  satisfy  the  justices,  then  they  are  judges  of 
the  eflfect  of  that  corroborative  testimony,  if 
any,  which  is  offered,  and  if  they  have 
decided  it  is  not  sufficient  to  satisfy  them, 
that,  I  think,  is  a  decision,  to  all  intents  and 
purposes,  upon  the  merits.  It  appears  that 
all  the  cases  upon  which  Mr.  Merewether 
relied  were  cases  in  wliich  the  previous  deci- 
sion was  not  a  decision  of  the  quarter 
sessions,  but  of  the  petty  sessions.  I  think 
the  ground  of  distinction  in  those  cases  was 
rightly  taken,  and  I  think  it  is  perfectly  con- 
sistent with  those  cases  to  hold  that  when  a 
hearing  of  this  kind  has  taken  place  before  a 
court  of  quarter  sessions,  it  is  final,  and  de- 
prives any  petty  sessions  thereafter  of  any 
jurisdiction  to  rehear. 

Lush,  J.  I  am  of  the  same  opinion. 
Neither  party  is  concluded  by  the  decision  of 
the  petty  sessions.  If  they  decline  to  make 
an  order,  the  woman  cannot  appeal  to  the 


DOfi 


quarter  sessions  against  their  dedsioD,  and 
therefore  this  Court  has  held  that  she  isal 
liberty  to  apply  again  to  the  petty  sessian^ 
and  to  proauoe  other  evidence  before  thai 
If,  on  the  other  hand,  the  justioes  mab  ii 
Older,  the  putative  fi&tiiier  is,  by  the  expni 
terms  of  the  statute,  entitled  to  appeal  totti 
quarter  sessions ;  so  that  the  decisicm  of  tti 
petty  sessions  is  not  binding  upon  a&g^ 
party.    Then  I  think  both  reason  andi 
yenienoe  require  us  to  hold  that  the  ' 
of  the  court  of  quarter  sessions  is  bindings 
conclusive  upon  the  parties.    The  decrees 
court  of  appeal,  fix>m  its  Tery  nataroi 
constitution,  must  be  binding  upon  thei ' 
tribunal ;  but  if  Mr.  Merewether's 
were  to  prevail,  the  woman  mig^t 
before  the  magistrates  and  require 
hear  the  very  same  witnesses,  and  th» 
same   evidence   upon  which  the  oooit 
quarter  sessions  aecided;  and  it  would 
competent  to  the  petty  sessions  to  oooe ' 
different  conclusion  from  that  arriTed  iti 
the  court  of  quarter  sessions,  which  im 
would  be  to  enable  the  inferior  tolnnail 
overrule  the  decision  of  the  superior 
It  is  impossible  that  that  could  be  the  i 
tion  of  the  statute,  and  therefore  I  think] 
are  bound  to  hold  that  the  decision  of 
court  of  appeal  is  and  must  be  hiiidjng  i 
conclusive  upon  the  subject-matter  to*  * 
it  relates.    If  there  were  no  authority  oil 
point  I  should  without  hesitation  hate  i 
to  that  conclusion;  but  it  is  satis&dnyl 
find  that  this  decision  is  not  in  coofliii) 
any  decided  case,  but,  on  the  oontraiy,! 
accordance,  as  I  understand  it,  with  uj 
cases  upon  which  this  point  has  beeni ' 
and  decided. 

I  have  assumed  that  this  was  a 
upon  the  merits.    Was  it  so?    I  ooi 
as  to  that  point  I  have  never  had  a 
hesitation;  it  was  a  judicial  condnaoii^ 
the  weight  and  value  of  the  testimony  1 
sented  to  the  court  upon  the  very 
issue  between  the  parties. 

Attorneys  for  applicant :  Blakdey  ^  *► 
tvick. 

Attorneys  for  defendant :  Meredith,  R<i^. 
&  Mills,  for  Helps,  Chester, 
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8,  J  Easton,  Appellant;  Thv  Richmond  Highwat  Board,  Respondents. 
.    I  PQ.  B.  69.] 


Sncroaohment — *'  Sides  of  Carriage  or 
ly  "— 27  &  28  Vict  c.  101,  b.  51. 

htoay  Act,  1864  (27  d:  28  Vict, 
>l,  subjects  to  summary  conviction, 
ity  cf  40s.,  any  person  who  "  shall 
.  by  making  or  causing  to  be  made 
tg,  or  pit,  or  hedge,  ditch,  or  other 
on  the  side  or  sides  of  any  carriage- 
ivay,  xmthin  fifteen  feet  of  the  centre 
.  notwithstanding  that  the  whole 
Heen  feet  from  the  centre  of  such 
I  or  cartway  has  not  been  main- 
i  stones  or  other  materials,  used  in 
'jhways  "; — Held,  that  "  the  sides  of 
ge  or  cartway,"  meant  any  land 
H  of  the  highway,  though  not  part  of 
\  riad ;  but  did  not  extend  to  land 
qh  by  the  side  of  the  road,  had  not 
ted  OS  highway  to  the  use  of  the 


kted  by  Justioes  for  the  North 
he  county  of  York,  mider  20  &  21 

mation  was  preferred  by  the  sur- 
he  Bichmond  Highway  District 
respondents,  against  the  appellant, 
I  unlawfully  did  encroach  on  the 
rtain  carriageway  called  the  East 
td,  within  fifteen  feet  of  the  centre 
making,  or  causing  to  be  made,  a 
ding,  to  wit,  a  stone  wall,  thereon, 

the  statutes. 

!  hearing  the  following  facts  were 

r  proved : — 

iageway  mentioned  in  the  infor- 

k  highway  repairable  by  the  town- 

st  Liayton,  and  the  portion  of  the 

I  which  the  alleged  encroachment 

runs  across  the  village  green  of 
on,  for  the  distance  of  200  yards 
uts,  into  another  highway,  leading 
ilago  of  West  Layton  to  the  village 

* 

5llant  is  lord  of  the  manor  of  West 

d  the  whole  of  the  village,  the 

the  property  around  belongs  to 

le  alleged  encroachment,  the  por- 
highway  which  crosses  the  village 
vholly  unenclosed,  and  the  width 
ailed  road  crossing  the  green  was 
the  grass  came  up  to  the  metalled 
there  was  no  difference  Ixjtwcen 
Ijoining  the  metalled  road  and  the 
green. 

mth  side  of  the  road,  crossing  the 
le  greatest  part  thereof,  the  ground 
lofilly  from  the  metalled  road  to 
>f  from  one  foot  to  two  feet,  or  an 
one  and  a  half  feet  all  the  way 
rillage  green;  and  on  the  north 


side  there  was  a  hollow  at  about  three  feet 
distance  from  the  metalled  road ;  but  neither 
the  slope  nor  the  hollow  were  of  such  a 
character  as  to  prevent  carriages  or  other 
vehicles  passing  along  or  crossing  the  same, 
if  it  were  necessary  to  do  so  for  the  purpose 
of  avoiding  any  carriage  or  other  vehicle 
travelling  in  a  contrary  direction,  although 
for  a  few  feet  in  two  or  three  places  rather 
more  than  ordinary  care  would  require  to  be 
taken  to  avoid  any  danger  of  overturning. 
On  the  east  side  of  the  village  green,  before 
entering  on  the  green,  the  road  is  for  a  short 
distance  enclosed  between  hedges,  and  the 
width  of  the  enclosed  part,  including  the 
waste  on  the  side  of  the  roaa,  is  twelve  feet 
from  hedge  to  hedge.  The  road  is  very  little 
used. 

The  appellant  had  lately  enclosed  the  road 
across  the  village  green,  for  nearly  the  whole 
length  thereof  by  building  a  wall  on  each 
side.  The  wall  is  built  at  the  foot  of  the 
slope  on  the  south  side  of  the  road,  and  in 
the  hollow  on  the  north  side  thereof,  and 
upon  both  the  north  and  south  side  the  wall 
is  built  upon  the  green,  and  about  four  feet 
from  the  metalled  road.  The  width  from  wall 
to  wall  is  sixteen  feet. 

The  village  green  had  generally  been  de- 
pastured by  the  tenants  of  the  adjoining 
farms;  and  the  public  have  always  been 
accustomed  to  riae  and  walk  or  take  carts 
across  the  green  where  sufficiently  level,  with- 
out interruption ;  but  they  have  not  exercised 
any  greater  or  other  right  of  passage  over  the 
grass  adjoining  the  metalled  road  than  they 
have  over  the  rest  of  the  green,  which  is 
about  five  or  six  acres  in  extent,  and  extends 
in  width  from  eighty  to  one  hundred  yards 
on  each  side  of  the  road.  It  was  alleged  by 
the  respondents  that  if  two  carts  loaded  with 
straw  or  hay  met  upon  the  road,  one  or  other 
would  have  to  go  on  the  grass,  although 
there  was  no  evidence  that  two  loaded  carts 
had  ever  been  seen  to  meet.  It  was  admitted 
that  in  such  event  one  or  other  might  have 
to  go  on  to  the  grass. 

It  was  contended  by  the  appellant  that 
there  was  nothing  in  the  Highway  Acts  to 
prevent  his  building  on  his  own  land  within 
fifteen  feet  of  the  centre  of  the  highway,  pro- 
vided that  he  did  not  build  upon  the  highway 
or  boundaries  thereof;  and  it  was  also  con- 
tended that  as  the  walls  were  built  on  tho 
village  green,  and  at  the  distance  from  tho 
metalled  road  above  stated,  though  leaving 
no  more  than  a  width  of  sixteen  feet  between 
wall  and  wall,  and  as  the  part  of  the  green  on 
which  the  walls  were  built  (though  open 
ground)  had  never,  as  the  appeUant  con- 
tended, been  dedicated  to  the  yublic  sa  q^ 
highway  to  an^  ^T^sAcx  €iL\ATi\»>(^cwvck^^^\)$^ 
green  hsdA  been  d»Gaca\»9i,  VJiaa  N<^»a  ^«»  ^orK.* 
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built  upon  tho  highway  or  sides  thereof,  so 
as  to  bo  an  encroachment  witliin  the  mean- 
ing of  the  Acts,  and  therefore  that  the  appel- 
lant ought  not  to  he  convicted. 

The  justices,  however,  being  of  opinion 
.  that  the  walls  had  been  built  upon  the  sides 
of  the  highway,  leaving  only  a  width  of  six- 
teen feet  between  wall  and  wall,  and  that  the 
ajppellaut  had  thereby  encroached  on  the 
liighway  within  the  meaning  of  27  <&  28  Vict, 
c.  101,  8.  51  (1),  and  being  also  of  opinion 
that  by  reason  of  such  encroachment  the 
lughway  had  been  reduced  in  width  to  less 
than  thirty  feet  between  the  fences  on  each 
side  thereof,  within  the  meaning  of  that  sec- 
tion, convicted  the  appellant  of  the  said 
offence  in  the  |)enalty  of  20s.  and  costs. 

The  question  for  the  opinion  of  the  Court 
was  whether,  upon  the  above  facts,  the  appel- 
lant was  juiitined  in  building  the  walls  in 
question,  only  leaving  a  width  of  sixteen  feet 
l>etween  wall  and  wall,  or  was  bound  to  leave 
a  Bpaco  or  roadway  of  the  width  of  thirty 
feet. 

If  the  Court  should  be  of  opinion  that  the 
appellant  was  not  justified  in  building  the 
walls  as  stated  in  tho  case,  the  conviction 
was  to  stand,  but  if  the  Court  ^ould  be  of 
opinion  otherwise,  the  information  was  to  be 
dismissed. 

Fiehi,  Q.C  (flerschetl  with  hun),  for  the 
ap|)ellant.  The  conviction  was  under  27  <&  28 
Vict.  c.  101,  s.  51 ;  but  in  order  to  ascertain 
the  meaning  of  that  section  it  will  bo  as  well 
to  refer  to  the  former  statutes  and  the  deci- 
sions under  them.    By  13  Geo.  3,  c.  78,  s.  64, 


(1)  Highway  Act.  1864  (27  &  28  Vict.  c.  101). 
8.  51  :  *'  From  uiid  after  the  paisHing  of  this  Act,  if 
BDV  ptrsoii  ehiill  encroach  by  makiug  or  causing 
to  ha  mailu  any  buiRiin«r,  or  pit,  or  hedy^e,  ditch, 
or  other  fence,  or  by  placing  any  dung,  compoet, 
or  other  materials  for  drcsaing  land,  or  any  rub- 
bish, on  tlie  side  or  sides  of  any  carriageway  or 
cartway,  within  fiftct'n  feet  of  the  centre  thereof, 
or  by  removing  any  soil  or  turf  from  tho  side  or 
sides  of  any  ciirriage  or  cartway,  (>xeept  for  the 
purpose  of  improving  the  road,  an«l  by  order  of 
the  liighway  board,  or  where  tlieie  is  no  highway 
board,  of  tlj«;  surveyor,  he  shall  be  subject  on  con- 
viction for  every  such  offt^nce  to  any  sum  not  ex- 
cceiiing  408.,  notwitlisttinding  that  the  wiiole  space 
of  fifteen  feet  from  the  centre  of  such  Ciirriflgeway 
or  cartway  has  not  been  maintaint  d  with  btonus  or 
other  materials  used  in  forming  highways  :  and  it 
shall  be  lawful  for  the  justioeii  assembled  nt  petty 
sessions,  upon  proof  to  them  uiaile  upon  oath,  to 
levy  tiie  expenses  of  talking  down  sueh  building, 
hedge,  or  fenct;,  or  filling  up  such  ditch  ur  pit, 
and  removin«5  such  dung,  compost,  niatcriMl^j,  or 
rubbish,  as  aforesaid,  or  restoring  the  injury  caused 
by  the  removal  of  Huch  soil  or  turf',  upon  the  jht- 
bon  orten<ling.  ProvidiHl  always,  that  wiiere  any 
cariirtgewuy  or  cartway  is  feijce<l  on  both  sides, 
no  oticicachnicnt,  as  afon  said,  shitll  bo  allowetl 
whereby  such  carriage  war  or  cartwny  sliall  be 
reduced  iu  widtli  tj  less  tlian  thirty  feet  between 
iha  fvuvcb  on  each  bide.*' 


ttil 


it  was  made  an  offence  to  encroach  by  maldii: 
a  hedge  or  fence  on  any  highway  vitha 
fifteen  feet  of  the  centre,  and  it  was  kki  ii 
Ixnijen  v.  Kaye  (^  B.  &  0.  3)  that  no  o&oei 
could  be  oomnutted  unless  the  fence  vm  a 
the  highway.  Then  came  5  tie  G  Wm.  4 
c  50,  and  s.  69  contains  a  similar  enactiMl 
against  making  a  fenc«  on  any  carriageni 
within  fifteen  feet  of  the  centre;  and  od 
Maule,  J.,  in  Euans  v.  O'ikley  (1  G  &  £. 
ruled  that  the  fence,  in  order  to  be 
encroachment  within  the  section,  most  bei 
land  that  had  been  dedicated  as  a  hi^i 
and  that  it  was  not  sufficient  that  iti 
within  fifteen  feet  of  the  centre  of  the  i 
way,  if  not  on  land  dedicated  as  a 
Then  came  the  much  later  case  of  Ck 
V.  liobinson  (1 E.  &  K  25 ;  28  L.  J.  (M.a) 
in  which  it  was  held,  that,  inasmuch  i 
defined  highway  to  be  such  part  of  the! 
dedicated  as  had  been  repaired  withi 
metalled  within  six  months,  a  fence, 
on  tho  carriageway  but  not  on  the 
metalled  withm  six  months,  was  not 
s.  69.  It  was  in  order  to  obviate  that, 
sion  that  the  enactment  in  a.  51  of  the  Ant 
1864  was  passed;  and  it  makes  it  am 
to  erect  a  fence  on  the  sides  of  the 
way  within  fifteen  feet  of  the  centre,! 
standing  the  whole  space  of  fitteen  iaetj 
each  side  has  not  been  metalled;  b ' 
section  leaves  the  decision  in  Evans  T. 
(1  C.  &  K.  125)  untouched.  It  is  cletfl 
the  whole  section  that  it  only  refentei 
croachments  on  the  highway,  that  is, «' 
dedicated  as  highway,  whether  hardi 
not,  and  does  not  extend  to  a  fence,  i 
within  fifteen  feet  of  the  centre  of  the  I 
wav,  but  on  land  by  the  side  of  the  hiWi 
and  not  the  sides  of  the  highway.  The**' 
the  word  "  encroach  "  shews  this;  "»a^ 
nient "  is  defined  in  Jacob's  Law  VvM'i 
"an  unlawful  gaining  upon  the  ngJ^*;j 
possession  of  another  m an."  But  if  the  |i*j 
in  the  present  instance,  as  the  statontfj' 
the  case  shews,  had  not  been  dedicated,^ " 
has  been  no  encroachment,  inasmuch  as  ^ 
land  is  the  appellant's  own. 

Manisti/,  Q.C.  ((.'ave  with  him),  fe  ,, 
respondents.  "The  sides  of  a  high^l 
must  mean  something  else  than  the  bigh««f ! 
itself.  The  intention  of  the  statute  ie«»" 
secure  a  width  of  at  least  thirty  feet  of  «?• 
space  for  a  road ;  and  wherever,  at  the  p* 
ing  of  the  last  statuto,  the  fences  on  each  w 
admit  of  this  width,  or  where  there  are  • 
fences,  s.  51  enacts  that  no  encroachniciit  ■ 
to  be  allowed  within  that  space ;  it  is  tha* 
fore  inmiaterial  whether  the  strips  oo  * 
side  of  this  road  were  or  w^ere  not  dfl* 
catt'd  as  highway.  But  it  is  clear  from  4i 
statements  in  this  case  that  they  wa»* 
dedicated. 

[Mellob,  J.    There  is  no  sach  finding  i 
the  case.] 

It  is  stated  that  the  public  have  alnj 
used  tho  strips. 
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FN,  C.J.  It  cannot  bo  meant  tliat 
green  was  a  highway,  and  the 
is  expressly  that  the  public  have 
5cd  any  great<T  or  other  rijiht  of 
er  the  grass  adjoining  the  metalled 
they  have  over  the  rest  of  the 

sufficient  in  the  case  to  lead  to  the 
that  these  strips  were  dedicated, 
that  eight  feet  of  road  would  not 
it  for  carts  to  pass,  and  there  must 
constant  use  of  the  green  on  the 
3  road ;  and  this  distinguishes  this 
Evuns  V.  Oakiey  (1  C.  &  K.  125), 
land  in  question  could  not,  from 
be  used  for  passage.  In  Elwood 
(6  Q.  B.  at  p.  409),  the  Court  say, 
.  highway  passes  through  an  en- 
ntry,  it  is  not  the  formed  road 
hether  of  pavement,  gravel,  or 
3rial),  but  the  whole  space  from 
snce  is  the  highway;  and  an  ob- 
n  any  jmrt  is  equally  the  subject 
Mment.  The  extent  of  a  highway, 
asses  over  a  common,  is  frequently 
indetinite  to  the  right  or  left  of 
be  the  ordinary  passage." 
URN,  J.  The  ju^tices  have  certainly 
the  fact,  and  I  sce  nothing  in  the 
i  to  the  conclusion  that  the  public 
It  to  go  over  the  grass  where  the 
las  built  the  walls.] 
}ourt  hold  that  tne  "sides  of  a 
.y"  mean  only  such  land  at  the 
e  road  as  is  shewn  to  have  been 
to  the  public ;  and  if  there  is  any 
)  this  being  bhewn  upon  the  state- 
^e  case,  the  case  should  be  sent 
e  justices  to  find  the  fact  one  way 
tr. 
.6'.,  was  not  heard  in  reply. 

iN,  C.J.  I  am  of  opinion  that  the 
was  wrong,  inasmuch  as  there  was 
hment  on  the  part  of  the  appellant 
3  meaning  of  s.  51.  [The  Lord 
ice  read  the  section.]  I  agree  with 
i  suggestion  that  the  change  in  the 
rom  the  language  of  the  former 

was  intended^  not  to  interfere 
ruling  of  Maule,  J.,  in  Eoans  v, 
D.  &  K.  125),  but  to  meet  the  dcci- 
ij/man  Vi  Rnhinson  (1  E.  &  E.  25 ; 
I.C.)  30),  where,  under  the  statute 
it  had  been  held  that  a  building, 
^hin  fifteen  feet  of  the  centre  of  the 
mt  not  on  any  part  that  had  been 
nd  nsed  for  passage  by  the  public 
months,  was  not  within  the  enact- 
d  the  intention  of  the  new  Act 

have  been  to  comprise  within  its 
,  not  only  the  metalled  part,  but 
irt  on  the  side  of  the  road  that  had 
ated  and  could  be  used  for  passage, 
oiBhed  from  rough  pieces  which 
be  80  used.  This  seems  to  be  the 
rttatioD  of  8,  51,  and  it  wor  meant 


to  meet  the  case  of  land  which,  although  not 
metalled,  had  been  dedicated,  and  which,  in 
Chapman  v.  L'obinsou  (1  E.  &  E.  25;  28  L.  J. 
(M.C.)  30),  had  been  held  not  to  be  within 
the  enactment  of  the  former  statute.  On  the 
other  hand,  Evans  v.  Oakley  (1  C.  &  K.  125) 
is  a  very  reasonable  decision,  and  amounts  to 
this,  that  it  was  not  to  be  supposed  that  land 
which  could  not  be  used  tor  passage  had 
been  comprehended  in  the  dedication  to  the 
public  by  the  landowner.  And  inasmuch  as 
it  would  still  remain  in  the  owner,  it  would 
bo  a  clear  confiscation  of  property  if  we  were 
to  say  that  by  dealing  with  such  land  aa  his 
own  he  would  be  guilty  of  an  encroachment. 
But  if  by  "  the  sides  of  the  road  "  wo  under- 
stand merely  that  part  of  the  highway  which 
was  held  in  Chajnrum  v.  Hubirmrn  (1  E.  &  E. 
25;  28  L.  J.  (M.C.)  30)  not  to  be  within  s.  69 
of  the  old  Highway  Act,  and  hold  that  land, 
shewn  to  be  part  of  the  land  dedicated  as 
highway,  though  not  yet  made  into  hard 
n^,  is  within  s.  51  of  the  new  Act,  we  do  all 
that  is  necessary  to  protect  the  rights  of  the 
public,  without  »ny  interference  with  the 
rights  of  the  owner  of  the  soil.  For  inas- 
much as  the  owner  by  dedicating  the  land 
had  abandoned  all  rights  inconsistent  with 
such  dedication,  there  is  no  hardship  in  say- 
ing that  he  cannot  erect  a  fence  or  building 
upon  the  land.  In  the  present  case,  there  is 
a  road  or  highway  passing  over  an  open  green 
or  common,  which  is  the  property  of  the 
appellant ;  and,  inasmuch  v&  no  part  of  the 
green,  though  on  the  sides  of  the  road  or 
highway,  is  shewn  to  bo  "  the  sides  of  the 
highway  "  (if  we  are  right  in  understanding 
that  there  had  been  no  dedication  beyond  the 
actual  road),  the  building  of  the  wall  by  the 
appellant  on  the  green  is  not  an  encroach- 
ment within  the  intention  of  the  legislature, 
as  evinced  by  the  terms  which  they  have 
used  in  s.  51,  and  the  magistrates  were 
wrong  in  convicting. 

Blaokbubn,  J.  I  am  of  the  same  opinion, 
that  the  magistrates  were  wrong  in  the  con- 
struction they  put  on  s.  61,  though  it  cer- 
tainly was  a  very  natural  mistake.  In  the 
first  place  a  highway  may  exist  which  is  not 
metalled  road  at  all;  but  generally  a  part  is 
metalled  and  a  part  left  which  is  not  hard 
road;  and  in  general  when  the  highway  is 
between  two  fences  all  the  ground  that  is 
between  the  fences  is  presumably  dedicated 
as  highway,  unless  the  nature  of  the  ground 
or  other  circumstances  rebut  that  presump- 
tion. In  the  present  cape  there  are  no  fences, 
and  there  is  nothing  to  raise  the  presumption 
that  one  part  of  the  open  green  more  than 
another  beyond  the  actual  road  has  l)een 
dedicated.  At  common  law,  any  one  who 
made  an  encroachment  on  a  highway,  whether 
metalled  or  not,  might  be  indicted,  and  so  he 
may  be  now.  But  statutes  have  from  tlinu^ 
to  time  been  \)as»&d.  Vo  ^xvaJc^^  taaj^^^^^jA 
summarily  to   pw\\\^  >i>cvQ   ^"Sei!AKt>  ^x  \k* 
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enable  the  encroachments  to  be  removed. 
We  may  pass  over  13  Greo.  3,  c.  78.  By  5  &  6 
Wm.  4,  c.  50, 8. 69,  if  any  person  shall  encroach 
by  making,  or  causing  to  be  made,  any  build- 
ing or  fence  on  any  carriageway  within  fifteen 
feet  from  the  centre  thereof,  he  is  made  liable 
to  a  penalty ;  and  nnder  this  section  Maule,  J., 
in  £vans  v.  Oakley  (1  C.  &  K.  at  p.  127), 
ruled  that  the  erection  must  be  both  on  the 
highway  and  within  fifteen  feet  of  the  centre 
of  it,  and  the  jury,  under  that  direction, 
found,  for  the  plaintiff,  the  landowner,  who 
had  erected  a  fence  on  land  which  had  never 
been,  and  could  not  be,  used  as  a  highway ; 
that  was  a  perfectly  right  decision.  Then,  in 
Chapman  v.  Robinson  (1  E,  &  E.  25 ;  28  L.  J. 
(M.G.)30),  the  encroachment  was  on  an  ad- 
mitted highway,  but  on  that  part  of  it  which 
had  not  been  metalled  or  repaired  within  six 
months,  and  this  Court  held  that  the  encroach- 
ment was  not  within  s.  69,  by  reason  of  the 
definition  in  s.  63,  which  defined  highway, 
for  the  purposes  of  the  Act,  to  be  that  part  of 
it  which  had  been  maintained  and  repaired 
with  hard  materials  within  the  preceding  six 
months;  and  it  would  seem  that  the  Court 
oould  not  well  have  held  otherwise  under 
those  sections.  In  s.  51  of  the  present  Act, 
the  language  is  changed,  and  instead  of  "  on 
a  carriage  or  cartway,"  the  words  are,  "  on  the 
side  or  sides  of  any  carriage  or  cartway."  At 
first  it  struck  me  that  this  amounted  to  a 
prohibition  that,  where  there  was  already  no 
mclosure,  no  one  might  build  or  raise  a  fence 
on  the  adjoining  land  at  the  sides  of  the  road 
within  fifteen  feet  of  the  centre  of  the  road ; 
but  that  would  have  been  to  take  away  the 
interest  of  the  landowner  without  any  com- 
pensation, and  it  requires  a  clear  indication 
of  such  an  intention  from  the  words  used  to 
do  that.  If  the  clause,  "notwithstanding 
that  the  whole  space  of  fifteen  feet  from  the 
centre  had  not  been  maintained  with  stones," 
<&c.,  had  been  left  out  out,  I  should  have 
thought  that  the  other  part  of  the  section 
amounted  to  the  prohibition  I  have  men- 
tioned ;  but  those  words  seem  to  confine  the 
operation  to  the  highway,  that  is,  to  land 
dedicated  as  highway,  though  not  actually 
made  into  a  road.  It  is  said  in  one  of  Lord 
Coke's  reports  (See  heydon*s  Case,  3  Bep. 
(m  £.  7,  b.1  that  in  construing  a  statute,  one 
must  looK  at  what  the  law  was  at  the  time 
the  statute  passed,  and  at  what  was  intended 
to  be  remedied ;  and  applying  that  principle 
to  the  present  statute,  I  thii^  we  must  con- 
strue it  as  if  it  had  recited  the  decision  under 
the  former  Act,  and  then  had  proceeded  to 


enact  that  an  encroachment  on  the  &i( 
carriageway  should  be  a  prohibited  ei 
ment,  notwithstanding  that  the  who) 
of  fifteen  feet  from  the  centre  is  o 
ground.  Still  the  encroachment  mm 
the  sides  of  the  carriageway,  that  i8,o 
of  the  ground  dedicated  as  highway 
the  finding  of  the  justices,  as  the 
stated,  I  should  rather  read  it  as  an 
to  a  statement  that  there  had  been  m 
tion  of  any  part  of  the  conmion  be^ 
metalled  road ;  at  all  events,  there  is 
no  finding  that  there  had  been  any  si 
cation;  and  therefore  the  convic 
wrong,  and  there  must  be  judgmcn 
appellant.  If,  however,  our  judgn 
ceeds  on  an  erroneous  view  of  the 
derived  from  the  imperfect  statemc 
case,  there  is  nothing,  that  I  know  o 
vent  an  indictment  against  the  app 
a  nuisance  to  the  highway. 

Mellob,  J.  I  am  of  the  same  op 
agree  that  we  cannot  suppose  it 
intention  of  the  legislature  to  take  \ 
property  of  the  landowner,  and  pre 
building  or  erecting  fences  on  land  i 
had  not  dedicated  to  the  public,  xinl* 
an  intention  is  manifest,  and  1  fiud 
amounting  to  such  an  expression  of  i 
in  s.  51;  but  the  contrary.  [The 
Judge  read  the  section.]  Amongi 
things  prohibited,  is  the  removal  oft 
the  sides  of  the  carriageway  with 
order  of  the  highway  board  or  si 
now,  "the  sides  of  the  carriageway 
not  have  been  intended  to  include  \ 
the  side  of  the  road  but  not  dedicatee 
that  case,  no  order  of  the  highway] 
surveyor  could  have  justified  the  taki 
the  turf,  as  against  the  owner,  whose  j 
it  was,  nor  would  any  prohibition  ag 
removal  by  a  stranger  have  been  ta 
as  the  owner  could  have  taken  proe 
I  agree  that  there  is  no  evidence  d 
tion  of  these  slips  of  land,  and  I  thin) 
fore,  that  the  justices  must  have  p 
on  an  erroneous  interpretation  of  th 
ing  of  "  on  the  side  or  sides  of  any 
or  cartway,"  and  were  wrong  in  co 
the  appellant 

Judgment  for  the  apj 
Attorneys  for  appellant:  Fattiaoi 

&Cn. 

Attorney  for  respondents:  /.  X. 
for  «/.  R,  Tomlin,  Richmond^  Yorkshii 
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ochial  Aseeeemcut  Act  (C  £  7  Wm.  4, 
— Draimige  lUta  unilei  Local  Aut 
f  Eipuuaa  to  cummAnd  BeDt." 

s-ii  Act  far  the  embanking  and 
Irict  amtistinij  of  leveral  paHs/ia, 
e  was  impoted  vn  thf  diitrirt,  atid 
'  6y  the  Te>pondmt  vxre  mled  at 
■torlim  year/y.  The  rate  by  the 
aely  made  a  Iandl<>rd'$  tax,  and 
I  landlord  had  accordingly  aliaigi 
n(.  The  whale  rate  under  the  Act 
far  «nd  wa»  spent  in.  each  year  in 
iedraiiuige  workt.  Without  such 
is,  the  land  occupied  hy  the  re- 
'd  have  hetn  anrfer  water  at  cer- 
md  the  annual  value  would  have 
^y  diminished : — 
'■n  asset$ing  the  reipondent  to  the 
ductiim  was  to  he  alhjerd,  under 
c.  96,  s.  1,  in  respect  of  the  drain- 
I  expense  necrssirj/  to  maintain 
itate  to  command  the  rent. 

torn  the  decision  of  special  ses- 
latterof  a  poor-rate,  the  quarter 
le  county  of  Nottingham  con- 
tieion,  mhject  to  a  case. 
dent  is  the  cx»!npier  of  certain 
Lriah  of  Misterton,  end  the  Duke 

the  owner  of  the  lands. 

cal  Act  ('23  &  24  Vict.  c.  cHt.), 

erton.  Ac,  Drainage  Act,  1860, 

An  Act  to  consolidate  into  one 
mend,  extend,  and  enlarge  the 
■OYisions  of  the  several  Acts  for 
id  dtnininK  ccrtaia  low  lands 


and  a  similar  rate  will  be  required  in  future 

The  Duljo  of  Portland,  as  owner  of  the 
lands,  has  duly  paid  the  sum  when  reqtiited, 
and  the  same  has  not  been  paid  by  the  re- 
spondent at  any  time. 

The  whole  rate  raised  under  the  Act  is  spent 
in  each  year  in  maintaininK  dnunage  works. 
No  portion  of  it  is  expended  in  constmcting 
new  works,  or  in  paying  hack  money  bor- 
rowed in  former  years,  or  in  interest  on  such 
moneys. 

Without  such  drainage  rate  the  drainage 
works  by  which  the  land  occupied  by  the  ro- 
Epocdent  is  drained  could  not  be  maintained. 

Without  such  drainage  works,  the  land  oc- 
cupied by  the  respondent  would  be  under 
water  at  certain  seasoBB  of  the  year,  and 
could  not  he  maintained  in  its  present  state, 
and  the  annual  value  thereof  would  be  con- 
siderably diminished. 

In  ossessing  the  respondent  to  the  poor- 
rate  of  Misterton,  no  deduction  or  allowance 
whatever  was  mede  from  the  gross  estimated 
rental,  in  respect  of  the  drainage  rat«  of 
29/.  tf.,  in  errivtng  at  the  net  rateable  value. 

The  respondeat  appealed  against  the  rate 
to  the  special  sessions  on  the  ground  that  he 
was  entitled  to  deduct  that  sum,  and  the 
sessions  decided  that  he  was  so  entitled. 

The  present  appellants  then  appealed  to 
the  quarter  sessionR,  upon  the  ground  that 
no  deduction  whatever  ought  to  be  made  in 
respect  of  the  drsinago  rate.  The  quorter 
sessions  thought  that  the  expenses  of  mpin- 
.u  uM>.m.K  «;.^u  i„«  .UKUB  ^'^"S  ^^fl'  drainage  works  were  expenses 
in  the  parishes  or  townships  of     necessary  to  mamtam  the  laod  in  a  stato  to 


ftworth,  Gringley-on-the-Hill, 
I  Walkeringhem,  in  the  county 
n,  and  to  make  further  and 
9n  for  snch  emhankment  and 
)  lauds  occupied  by  the  respon- 
iable  to  be  rated,  and  have  been 
.  58  (I)  in  each  year  since  the 
Act,  for  the  purposes  tor  wliich 
passed,  in  the  sum  of  29/.  5i., 


24  Viol.  c.  cliv.,  s.  58,  the  ooniniiB- 
le  Act  Ib  empowered,  in  April  in 
•ess  and  charfce  the  ownera  fur  the 
lie  lands  niecifled  in  the  determi- 
□der  the  Act,  in  the  proportions 
d,  BDch  nima  as  he  shall  And  ne- 
li  the  day  od  wljich  the  same  ehull 
62,  the  leoant  or  occupirr  of  the 
led  and  r^uirRil  to  p^iy  buch  sum. 
i«lf  a  year's  accruing  rent,  as  shall 
1  charged  upon  the  awntr,  and  to 
le  out  of  tuB  rent.  By  a.  63 ;  Id 
or  bis  tenant  neglectn  to  pay  the 
iln  thirty  days  after  notice  of  the 
it,  the  soin  may  bo  levied  on  the 


command  the  rent  at  which  the  land  was  ai 
sessed  in  the  rate,  and  gave  judgment  for  the 
respondent. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  drainage  rate  of  29/.  5". 
oi^ht  to  be  deducted  from  the  gross  esti- 
mated rental  of  the  lands. 

Cave  (J.  W,  MfMor  with  him)  for  the  rft- 

spondent.  No  doubt  this  drainage  rate  is 
made  a  landlord's  tax  bj  the  local  Act ;  but 
the  respondent  seeks  to  deduct  it  (under  6  & 
7  Wm.  4,  c.  96,  8.  1)  (1),  not  as  a  tenant's 

<1)  By  the  Parochial  AMenmout  Act,  I8!IG<6  ft 
7  Wm.  4,  c.  96),  8.  1,  a  poot-mte  is  to  be  made 
"  upon  an  estimate  of  the  net  annual  vulue  of  tlie 
stjverat  hereditaments  ruttd  thereuutu,  tliat  is  to 
say,  of  the  rent  at  nhicli  the  same  might  rensbii- 
abiy  be  eipeclad  to  let  from  year  to  year,  free  of 
all  uraal  tenant's  ratca  and  taxe«,  and  tithe  cum- 
mutalion  rent-charge,  if  any,  aud  deducting  there- 
from tlie  probable  average  annoal  cost  of  the  re- 
pain,  infnranoe.  and  other  eipenMS,  if  ant,iKcie»- 
wry  to  ma\nte\n  tivem  \\i  «.  *ate  >*  t«oaBa.t&.  ^ai^ 
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rate,  but  as  an  exi>ense  necessary  to  keep  the 
land  in  a  state  to  command  the  rent.  It  is 
expressly  found  in  the  case  that  the  whole 
rate  is  spent  in  the  drainage  works,  without 
whicii  the  land  would  be  flooded  at  times  and 
considerably  diminished  in  value. 

[He  was  then  stopped  by  the  CJourt] 

»/.  C.  Lawrance  and  Horace  Smithy  for  the 
appellants.  The  deductions  to  be  made  must 
bo  ejusdem  generis  with  those  mentioned. 
This  is  not  a  tenant's  rate,  but  is  a  rate  im- 
posed by  the  legislature  for  the  carrying  out 
of  public  worl^.  In  Beg.  v.  Vange  (3  Q.  B. 
242)  there  was  a  similar  charge  on  land  for 
keeping  up  the  embankment  of  the  neigh- 
bourhood, and  the  Court  decided  that  no 
allowance  could  be  made. 

[hLACEBURN,  J.  That  was  a  charge  on 
land  for  the  embankment  of  other  lands,  and 
not  merely  for  the  benefit  of  the  land  itself.] 

Again,  in  Heg.  v.  //all  Dare  (5  B.  &  S.  785, 
794 ;  84  L.  J.  (M.O.)  17),  Cockbum,  C.J., 
pays,  "  Whether  expenses,  not  incurred  by 
the  x>roprietor  himself,  but  cast  upon  him  by 
the  maintenance  of  the  district  sewage  to 
which  he  is  by  Act  of  Parliament  compelled 
to  contribute,  are  expenses  within  this  pro- 
vision, is  a  difficult  question.  And  Mellor,  J., 
also  expresses  some  doubts. 

[Blackburn,  J.  It  was  unnecessary  to 
decide  the  point  in  that  case,  because  the 
sewers  rate  in  question  was  a  tenant's  rate, 
and  so  to  be  deducted.] 

No  doubt ;  but  the  expression  of  their 
doubts  shews  that  the  Court  did  not  consider 
the  question  settled  by  Kex  v.  A  dames  (4  B.  & 
Ad.  61,  68).  That  was  before  the  Parochial 
Assessment  Act;  and,  moreover,  Lord  Ten- 
terden,  C.J.,  dissented  from  the  judgment  of 
the  Court. 

[Blaoebubn,  J.  The  principle  of  assess- 
ment was  the  same  before  the  Act ;  that  case 
is  certainly  strongly  against  the  appellants.] 

Parke,  J.,  when  delivering  the  judgment  of 
the  Court,  says,  in  applying  the  principle, 
"  There  can  bo  no  difficulty  in  saying,  that 
land  which  requires  some  occasional  expen- 
diture to  nreserve  it  from  being  damaged  by 
water,  ana  to  make  it  as  productive  as  it  is, 
would  let  for  less  rent  than  similar  land 
which  requires  none,  the  tenant  defraying, 
amongst  others,  this  occasional  expenditure." 
That  is  not  the  case  here;  this  is  an  annual 
rate  charged  on  the  whole  of  several  parishes, 
and  the  proportion  of  which  is  fixed. 

Blaoebubn,  J.  I  am  of  opinion  that  the 
respondent  is  entitled  to  this  deduction,  under 
tlie  Parochial  Assessment  Act,  as  "an  ex- 
pense necessary  to  maintain  the  land  in  a 
state  to  command  the  rent."  The  facts 
amount  to  this :  there  is  a  district  which  is 
naturally  a  wet  fen,  of  which  the  respondent's 
farm  forms  part,  and  under  an  Act  of  Parlia- 


ment this  distnct  has  been  embanked 
order  to  keep  this  farm,  amongst  othi 
state  for  cultivation,  and  so  to  be  le 
the  gross  estimated  rental,  it  is  nece 
keep  up  the  drainage  works;  ai^ 
pense  necessary  in  order  to  do  this  I 
tioned,  under  the  Act,  among  the  laiu 
of  the  district ;  and  the  Duke  of  Port 
owner  of  the  respondent's  farm,  pay 
proportion  in  respect  of  it,  29^.  5«.  a 
It  is  true  that  other  lands,  as  well  as 
assessed  to  a  certain  proportion  of  t 
charge ;  but  I  am  at  a  loss  to  see  ^ 
is  not  an  expense  necessary  to  main 
land  in  a  state  to  command  the  ren 
argued,  for  the  appellants,  that  the  < 
mentioned  are  repairs  and  insurance,  \ 
the  other  expenses  must  be  ejusdem 
with  these:  but  I  have  been  unabl( 
ceive  why  this  expense,  which  is  necc 
keep  off  water,  is  not  ejusdem  gene 
insurance  which  is  necessary  to  seci 
mises  against  the  effects  of  fire.  Tli 
said,  repairs  and  insurance  are  opti( 
penses,  and  only  on  each  particulai 
whereas  this  is  an  aliquot  part  of  i 
sum  imposed  by  an  Act  of  Parliament 
not  like  tlie  case  where  adjoining  lane 
voluntarily  club  together  to  do  oertaii 
necessary  for  the  joint  protection  of  t 
tates;  but  I  cannot  see  any  distinc 
principle  between  the  two  cases;  ax 
perfectly  immaterial  whether  the  chi 
primarily  on  the  occupier  or  landloid. 

Mellob,  J.  I  am  of  the  same  opinin 
argument  for  the  appellants  goes  tot 
tent,  that  unless  the  deduction  claimi 
respect  of  tenant's  rates  or  taxes,  it  ii 
be  allowed ;  but  the  deductions  are  i 
fined  to  tenant's  rates  and  taxes  merd 
statute  goes  on  to  say,  "  and  deductiu 
from,"  that  is,  from  the  gross  estimated 
"  the  probable  annual  cost  of  the  repi 
surance,  and  other  expenses,  if  any,  ne 
to  maintain  them  in  a  state  to  comm 
rent"  Now  it  is  clear  that  this  29/.  5i. 
a  necessary  expense ;  and  therefore  ii 
material  whether  it  is  payable  by  the 
or  landlord;  it  is  obvious  that  the  wm 
adopted  in  the  Act  is  in  order  that  th( 
may  be  maintained  at  all  events,  so  at 
cure  the  proper  drainage  of  the  disbrk 
inasmuch  as  each  part  of  the  district 
tected,  it  is  but  riglit  that  the  rate  ^ 
imposed  according  to  the  acreage  or  i 
each  landlord's  estate.  It  seems  to  n 
that  this  expense  is,  in  principle,  e 
generis  with  those  named  in  the  statu 

Ord^r  of  Sessions  an^i 

Attorneys  for  appellants :  T^  B,  S 
Oldman. 
Attorneys  for  respondent :  Alien  &  * 
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Chaubbrs   Absogiation,   Appellants   v.   The  Assessment   Committee   of 
St.  George's  Union,  Respondents.    [7  Q.  B.  90.] 


tropolifl)  Act  1869  (32  &  33  Vict, 
lion  AssetfismeDt  Committee  Acts, 
4  (25  &  26  Vict  c.  103  and  27  &  28 
0-'*Bat6abIe  Hereditaments'*— 
ster  Cbamben." 

'nsfer  Chambers  consist  of  seven 
dings^  having  seven  principal 
4ich  block  is  divided  into  fwv 
ntemal  stairccue,  which  has  only 
be  principal  or  street  entrance, 

structurally  divided  into  117 
f  rooms,  which  are  quite  distinct 
!r,  like  chambers  in  the  Inns  of 
capable  of  being  let  and  occupied 
•Atdences  or  offices.  Each  set  lias 
ypening  on  to  one  of  the  itttemal 

also  an  inner  private  hall  or 
e  is  no  means  of  communication 
ts  except  the  internal  staircase, 
vtreet  door  to  each  block  is  kept 
,  and  a  porter,  who  is  hired  by 
lies  in  a  distinct  set  of  rooms  in 
each  block,  and  has  a  key  of,  and 
ts  of  roomSf  for  the  purpose  of  a 
tendence,  and  cts  the  servant  of 
espectively,  by  whom  he  is  em- 
I  cases  to  look  after  the  rooms, 
fide  gas  for  the  staircases,  halls, 
ind  water  for  the  entire  build' 
U  rcUes  and  taxes,  charging  their 
"ents  in  consequence.  The  sets  of 
nder  an  agreement,  by  which  the 
;  certain  time,  at  a  certain  rent, 
t  by  the  lessors  to  pay  the  rates, 
by  the  lessee  to  repair  internally, 

tlte  lessors  to  enter  to  paint  out- 
tpect  the  slate  of  the  inside,  with 
re-entry  on  the  non-payment  of 
f  the  other  covenants.  The  pre' 
en  subject  to  the  following  regU' 
xire  of  each  entrance  and  the 
I  therewith  will  be  in  charge  of  a 
appointed  by  the  lessors.  There 
eys  to  the  outer  door  of  ecu:h  set 
e  of  which  is  to  be  always  in  the 
Her,  and  the  other  in  the  care  of 
le  the  rooms  are  in  use.  The 
he  right,  free  of  charge,  to  the 

of  the  porter ;  viz.,  he  is  to  be 
ttendance,  to  cleanse  the  general 
/  morning,  to  receive  and  deliver 
oarcels,  to  receive  the  keys  of  the 
he  several  sets  of  rooms  from  the 
r  leaving  at  night,  to  attend  to 
\  proper  supply  of  coals  to  the 
mts.  Coals  are  supplied  by  the 
Un  price,  tenants  are  not  allowed 
*  coals  in  their  rooms : — 
'jcH  set  of  rooms  was  separately 
enant,  and  was  tht^^efore  a  rate- 
nt,  and  ought  to  he  se;parately 


inserted  and  asstssed  in  the  valuation  list  under 
the  Valuation  (Metropolis)  Act,  1869  (32  tfc  33 
Vict,  c.  67.) 

Case  stated  by  the  Court  of  General  Assess- 
ment Sessions  under  the  Valuation  (Metro- 
polis) Act,  1869.  (1) 

1.  The  appellants,  the  Mutual  Tontine 
Westminster  Chambers  Association,  Limited, 
objected,  before  the  respondents,  the  assess- 
ment committee  of  the  Si.  George's  Union,  to 
the  valuation  of  certain  buildings  known  as 
"  the  Westminster  CJhambers  "  in  the  valua- 
tion list  of  the  parish  of  St.  Margaret  and  St. 
John,  Westminster,  of  which  the  appellants 
were  the  owners ;  and  the  committee  having 
affirmed  the  valuation,  the  appellants  ap- 
pealed to  the  General  Assessment  Sessions, 
on  the  ground  that  the  Westminster  Chambers 
were  erroneously  assessed  in  the  valuation 
list  as  117  hereditaments,  and  should  have 
been  assessed  as  seven  hereditaments  only. 

2.  The  Westminster  Chambers  consist  of 
seven  blocks  of  building,  having  seven  prin- 
cipal entrances.  Each  of  these  blocks  is 
divided  into  two  ranges  by  an  internal  stair* 
case  which 'has  only  one  door  at  the  principal 
or  street  entrance.  These  blocks  of  building 
are  structurally  divided  into  117  dififerent  suites 
or  sets  of  rooms  which  are  quite  distinct  from 
each  other,  like  chambers  in  the  Inns  of  C!ourt, 
and  are  in  some  instances  let  and  occupied, 
and  in  every  instance  capable  of  being  let  and 
occupied  separately  as  residences  or  offices. 
Each  suite  or  set  of  rooms  has  an  outer  door 
opening  on  to  one  of  the  internal  staircases, 
and  also  an  inner  private  hall  or  passage,  a 
watercloset,  and  a  lavatory.  There  is  no 
means  of  communication  between  these  suites 
or  sets  of  rooms  except  the  internal  staircases. 

3.  The  form  of  agreement  annexed,  with 
the  memorandum  and  schedule,  shews  the 
terms  upon  which  the  rooms  are  lei 

An  agpreernent    made   and  entered    into  the 
day  of  ,  18        ,  between  the 

Mutual  Tontine  Westminster  Gliambers  Associa- 
tion (Limited),  the  letisors,  of  the  one  part,  and 
tlie  lessee  of  the  other  part.     The  lessors  hereby 
let,  and  the  lessee  hereby  takes,  all  that 
rooms  numbered  and  being  on  the 

floor  of  the  buildings,  and  numbered 
of  the  ohnmbers  belonging  to  the  association  called 
the  Westminster  Chambers,  situate  in  Victoria 
Street,  in  the  city  of  Westminster,  together  with 
the  use  of  the  waterclaset  and  wasiiing-closet 
attaclicd  thereto,  and  also  the  use  in  common  with 
other  tenants  of  the  entrance  hall,  and  stairs,  and 
lift  leading  to  the  same  premises  for  the  term  of 
year     from  the  day  of  ,  18    , 

and  so  on  from  quarter  to  quarter,  but  determin* 
able  at  the  end  of  the  first  quarter,  or  uC  axv«| 
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Bubscqiient  quarter,  by  either  of  the  parties  giving 
to  tliu  other  of  them  three  calendar  months  pre 
viou8  notice,  in  writing,  for  that  purpose,  at  the 
quarterly  rent  of  payable  ou  the  usuol 

auarter  days,  free  from  all  deductions  whatsoever, 
10  lessors  hereby  agreeing  to  pay  all  taxes,  rates, 
aasessnientn,  and  impositions,  parliamentary,  paro- 
otiial,  or  otlicrwise,  charged  or  to  be  charged  on 

the  premises And  the  lessors  and  lessee 

hereby  mutually  og^  as  follows: — The  lessee, 
his  executors,  administrators,  and  assigns,  will  not 
do,  or  permit  to  be  done,  any  damage  or  wa«te  to 
the  premiucs,  and  will,  at  least  onco  in  every  two 
months  during  the  term  hereby  granted,  properly 
clean  the  windows  of  and  belougiog  to  tlie  said 
demised  premises,  and  will,  as  often  as  occasion 
requires  during  Uie  term,  repair,  mauituiu,  and 
keep  the  premises  in  such  repair  as  that  the  same 
shall  be  at  all  times  suitable  and  ready  for  the 
occupation  of  a  tenant.  And  will  at  the  expira- 
tion of  the  tenancy  leave  and  deliver  up  possession 
of  the  fcame  in  such  repair  unto  the  lessors,  or  as 
they  direct,  together  i^ith  chimney-pieces,  and 

other  Hxturea,  &c The  lessee  will  not  have 

or  deposit  any  stores  of  coal  or  any  combustible  or 
offensive  goods  or  materials  on  the  said  premises, 
or  permit  any  of  such  things  to  be  done.  U'he 
lessee,  his  executors,  adiuiuistrators,  or  assigns 
wiU  not,  without  the  lessor's  consent,  assign,  under- 
let, or  part  with  the  possession  of  the  premises  or 
any  part  thereof,  or  any  interest  therein.  The 
lesfcOiB  or  their  agents  shall  at  all  times  during  the 
term  hereby  granted  haye  liberty  to  enter  upon 
the  said  premises  for  the  purpose  of  painting  the 
outside  wood  and  iion  work  thereof,* and  may  at 
all  seasonable  times  enter  and  yiew  the  premises 
and  examine  the  condition  and  use  made  thereof, 
and  give  notice  of  defects  and  wants  of  repair  and 
misuser,  all  which  shall  be  amended  and  corrected 
within  one  calendar  month  after  buch  notice ;  but, 
nevertlieless,  without  prejudice  to  any  otlier  right 
or  remedy  in  respect  thereof;  nothing  shall  be 
done,  or  allowed  m,  upon,  or  with  resiK'Ct  to  the 
premises  which  may  annoy  or  tend  to  the  annoy- 
ance of  the  lessors  or  of  any  of  the  other  tenants  or 
occupiers  or  which  may  injure  or  tend  to  injure 
the  character  therof>f  as  a  place  for  residential, 
professional,  or  official  chambers.  In  case  of  non- 
Daymeni  of  the  rent  within  twenty-one  days  after 
becoming  due  and  demand  made  thereof,  or  on 
breach  of  any  of  the  foregoing  stipulations  and 
articles,  or  ou  the  bankruptcy  of  tlie  lessee,  his 
executors,  administrators,  or  assigns,  the  lessors 
may,  without  any  previous  notice,  re  enter  and 
resume  po?sesAion  of  the  premiues,  and  put  out  all 
persons  therefrom,  but  without  prejudice  to  any 
right  or  remedy  for  any  such  non-payment  or 
breach. 

Memorandum. — The  premises  arc  taken  by  the 
lessee,  subject  to  the  regulations  made  by  ti.o 
lessors  with  respect  to  the  duties  of  the  porter,  the 
supply  of  coal,  and  other  matters  for  the  general 
oonveuienoe  of  the  tenants.  These  regulations  are 
Bet  forth  in  the  schedule  to  this  agreement,  and 
are  to  be  cou»idered  as  forming  part.  The  lessors, 
however,  reserve  to  themselves  the  right  of  altering 
and  modifying  these  regulations  from  time  to  time 
as  the  conyenience  of  the  tenants  or  other  special 
circumstances  may  render  desirable. 

The  Bche<lule  of  regulations  made  by  the  directors 
JO  Ttspeot  of  supply  of  ooala,  cloaniu'^  TOim\E,  &c. — 
There  aro  soven  entrances  to  t\\e  buMvng,  axvd 
the  ctire  of  each  entrance,  and  the  roomaoomwide^i 


therewith,  will  be  in  the  charge  of  a 
porter  appointed  and  removeable  by  the  d 

There  are  duplicate  keys  to  the  ontei 
every  set  of  chambers,  one  of  which  is  to  I 
in  the  bands  of  the  porter,  the  other  inth 
the  tenant  while  the  rooms  are  in  uae. 

The  tenants  have  the  right,  tree  of  e 
the  general  services  of  the  |iorter  within  t 
of  his  general  duties  as  hereinafter  defini 

Tenants  have  the  right  to  the  special  s 
the  porter  as  hereinafter  defined  upon  t 
hereinafter  mentioned. 

Cioals  are  supplied  by  the  directors  at 
of  threepence  halfpenny  per  measure  of  ! 
inches,  and  wood  at  one  penny  for  each  fir 
and  gas  is  brought  to  the  entrance  of  e 
rooms,  and  may  be  laid  on  by  the  tenant 
own  expense  if  desired. 

Tenants  are  not  allowed  to  have  store 
in  their  rooms. 

The  general  duties  of  the  porter,  and  i 
to  be  performed  free  of  charge  to  the  tei 
as  follows : — To  be  constantly  in  attendsi 
section  of  the  building  committed  to  Li 
either  by  himself,  or  in  his  temporary  ak 
some  trustworthy  assisiint.  To  clean 
morning  l)efore  nine  o'clock  the  gener 
passages,  lifts,  and  entrances  attached  tc 
tion,  and  to  attend  to  the  lighting  and  ex 
ing  of  the  gas  therein.  To  receive  and  ( 
the  several  tenants  all  letters,  parcels,  t 
sages,  and  to  receive  the  keys  of  the  outei 
the  several  sets  of  rooms  from  the  tenanti 
leaving  for  the  night.  To  attend  to  the  n^ 
proper  supply  of  coals  to  the  several  apor 

The  special  services  of  the  porter,  whi 
bound  to  render  to  tlie  several  tenants,  if : 
at  a  charge  of  Is.  Gd.  per  week  for  each  ro 
pri&e  the  cleansing  and  arrangement  of  e 
room  and  the  lighting  of  the  several  fires  f 
required. 

Any  extra  services,  required  of  the  j 
the  tenants,  and  which  aro  not  inconsift 
his  general  duties,  are  to  be  subjects  o 
arrangement. 

Any  services,  whether  special  or  extn 
dered  by  the  porter,  will  be  rendered  as  tfa 
of  the  tenant,  and  for  which,  or  the  cons 
thereof,  the  association  will  not  be  respoo 

4.  Tho  outer  or  street  door  to  eac 
of  building  is  kept  locked  at  night 
I)orter,  who  is  hired  by  the  appeUantR 
in  a  distinct  set  of  rooms  in  the  base 
each  block  of  building,  and  has  a  ke} 
access  to,  the  suites  or  sets  of  rooms 
building  for  the  purpose  of  a  genera] 
intendence,  and  as  the  servant  of  tl 
piers  respectively,  by  whom  he  is  : 
cases  employed  and  paid  for  looking  c 
rooms. 

5.  Tho  Westminster  Improvement  i 
(16  &  17  Vict.  c.  clxxvi.),  r.  69,  applie 
appellants,  and  enacts,  that  where  an 
erected  on  land  of  the  commissioneis 
occupied  or  be  intended  to  be  occn 
different  persons  in  distinct  sets  ol 
ments,  the  commissioners,  their  sue 
or  assigns  may,  if  they  shall  think  i 
^o,  ^o^TSkivsj^  Qt  ^l  any  set  of  apa 
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appellants  provide  gas  for  the  stair- 
Is,  and  passages,  and  water  for  the 
ildiugs,  and  pay  all  rates  and  taxes 
i  thereof,  charging  their  tenants 
its  in  consequence. 
1  the  same  facts  the  commissioners 
d  taxes  had,  under  48  Geo.  8,  c.  55, 
zaae  for  the  opinion  of  two  of  the 

to  whether  the  assessment  of  the 
ter  Chambers  to  the  house  duty 
)  on  seven  blocks  of  building,  or  on 
» or  set  of  rooms  as  distinct  proper- 
ding  to  rule  14  of  schedule  B.  of 

And  the  judges  had  decided  that 
linster  Chambers  should  be  assessed 
locks. 

ippellants  contended  that  the  West- 
tiombers  ought  to  be  assessed  in  the 
list  as  seven  hereditaments  only, 
I  the  abovoi  decision  of  the  judges, 
odents  contended  that  that  decision 
daring  on  this  case,  and  that  the 
ter  Chambers  were  correctly  assessed 
^nation  list  by  treating  each  of 

or  sets  of  rooms  as  a  rateable 
enU 

teneral  Assessment  Sessions  decided 
sfaambers  ought  to  be  assessed  as 
editaments,  and  ordered  that  the 
list  be  altered  by  striking  out  the 
raluation  of  each  suite  or  sets  of 
1  inserting,  in  lieu  thereof,  a  sepa- 
tion  of  each  of  the  seven  blocks  of 
subject,  nevertheless,  to  a  case  for 
Q  of  the  Court  of  Queen's  Bench  on 
on  whether  the  Westminster  Cham- 
t  to  be  separately  valued  in  the 
list  in  suites  or  sets  of  rooms  as 
3parate  rateable  hereditaments,  or 
locks  of  building.  The  question  of 
g  reserved  till  after  the  decision  of 
IB  Bench. 

for  the  appellants,  in  support  of 

of  sessions.    The  question  arises 

)  Valuation  (Metropolis)  Act,  1869 

Vict.  c.  67).    By  the  definition  in 

itament  means  any  lands  or  tene- 

ble  to  any  rate  or  tax  in  respect 

the  valuation  b'st  is  by  the  Act 

made  conclusive.    And  the  ques- 

sther  each  of  these  sets  of  chambers 

»ld  hereditament,  and  as  such  ought 

rately  inserted  in  the  valuation  list, 

r  each  block  only  ought  to  be  iii- 

This  question  has  already  been 


mte^.  408. 

33  Vict.  c.  67,  8.  51 :  **  The  valuation 
lA  made  out  in  the  form  given  in  tlie 
4nle  to  this  Act.  The  overseers  shall 
i  in  Buch  valuation  list  any  heredita- 
mt  tithes  or  payments  in  heu  of  titbe^) 
tomrged  aoooraing  to  rule  2  in  s.  60  of 
Tmx  Aotk  but  sball  include  tithes  and 
1  liea  of  tithes  and  every  iie/edi*(ament 
kbf  ami  tbail  mtof  ever/  /yer^itumen  ( 


determined  by  two  judges  with  relation  to 
the  inhabited  house  duty  (see  par.  7),  which 
is  one  of  the  taxes  mentioned  in  s.  45. 

[Blackbubn,  J.  The  decision  is  very  pro- 
bably right  on  the  construction  of  the  rules 
in  schedule  B.  to  43  Geo.  8,  c.  48,  as  tho 
judges  seem  to  have  decided  that  the  case 
came  under  rule  6  and  not  under  rule  14; 
but  the  poor-rate  is  one  of  the  rates  of  most 
importance,  and  those  rules  have  no  applica- 
tion to  rating  to  a  poor-rate.  Moreover,  if 
the  decision  were  in  point  it  could  not  be 
binding  on  this  Court;  tho  opinion  of  the 
judges  is  given  without  any  argument.] 

The  decision  is  conclusive  as  to  the  rating 
to  inhabited  house  duty,  and  it  would  bo 
very  inconvenient  if  each  of  these  sets  of 
chambers  is  to  be  assessed  in  this  valuation 
list,  and  yet  the  whole  block  only  to  be 
assessed  to  tho  house  duty. 

[Blackburn,  J.  Why  so?  the  aggregate 
of  the  values  of  each  set  will  be  the  value  of 
the  whole  block.  The  contrary  practice  would 
be  much  more  inconvenient ;  suppose  each  of 
these  sets  rateable  to  the  poor-rate,  and  the 
value  of  the  whole  block  only  inserted  :  how 
are  the  overseers  to  apportion  the  value  for 
the  poor-rate  on  each  of  the  sets,  when,  of 
course  the  value  will  vary  ?  Is  it  not  really 
a  question  of  fact,  who  is  in  the  occupation 
of  these  chambers,  the  tenant  of  each,  or 
the  landlords  of  the  whole  block  ?  There  is 
nothing  to  shew  tliat  the  landlords  are  in 
occupation,  except  the  fact  of  there  being  a 
common  porter  at  the  entrance  door.] 

He  is  the  servant  of  tho  landlords,  and  is 
appointed  by  them. 

[Manistyy  ().!'.,  oontr^,  pointed  out  that  the 
porter  was  stated  in  'par,  4  to  be  the  servant 
of  the  occupiers.] 

He  is  the  servant  of  the  occupiers  for  cer» 
tain  purposes ;  just  as  the  servant  in  a  lodg- 
iug-house  does  certain  services  for  the  lodgers. 
The  tenants  of  these  flats  are  in  effect  merely 
lodgers.  The  porter  has  the  key  of  the  street 
entrance,  and  he  also  has  one  key  of  each  set 
of  rooms  **  for  the  purpose  of  a  general  super- 
intendence," which  must  mean  on  behalf  of 
the  landlords. 

[CoGKBURN,  C.J.  The  case  is  very  like  the 
case  of  apartments  in  Paris  where  there  is  a 
concierge  at  the  bottom  who  takes  care  of  tho 
whole  place,  but  each  set  of  apartments  is 
separately  occupied,  just  as  they  are  here. 

Blackbubn,  J.  The  principle  of  these  cases 
was  much  discussed  in  this  court  in  Smith 
V.  SL  Mtcha^Vs,  Cambridge  (3  E.  &  E.  383 ; 
30  L.  J.  (M.C.)  74),  and  in  the  very  recent 
case  of  lioads  v.  Irumpington  (ante,  p.  SJ38). 
The  present  case  is  precisely  analogous  to 
chambers  in  the  Inns  of  Court.] 


in  the  valuation  list  in  accordance  with  tho  classes 
mentioned  in  the  third  schedule  to  ihia  Act,  so 
that  the  deductions  to  be  m«A<&  vu%s«i«t\»\T\\\\>L*C^ 
rateable  val\ie  may  Vie  e^VixA-^A^  \\\  wxss^js^sf^ 
with  Ifeat  Bc\vcsdluW:* 
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Bubseqncnt  quarter,  by  either  of  the  parties  giving 
to  tliu  other  of  them  three  calendar  monthus  pre 
viou8  notice,  in  writing,  for  that  purpose,  at  the 
quarterly  rent  of  payable  ou  the  usual 

auarter  days,  free  from  all  deductions  whatsoever, 
le  lessors  hereby  agreeing  to  pay  all  taxes,  rates, 
assessments,  imd  impositions,  parhamentary,  paro- 
oltial,  or  otkierwise,  charged  or  to  be  charged  on 

the  premises And  the  lessors  and  lessee 

hereby  mutually  agree  as  follows : — The  h?sfeee, 
bis  executors,  administrators,  and  assigns,  will  not 
do,  or  permit  to  be  done,  any  damage  or  waste  to 
the  premidcs,  and  will,  at  least  once  in  every  two 
months  during  the  term  hereby  granted,  properly 
clean  the  windows  of  and  belonging  to  the  said 
demised  premises,  and  will,  as  often  as  occasion 
requires  during  tlie  term,  repair,  maintain,  and 
keep  the  premises  in  such  rt'onir  as  that  the  same 
shall  be  at  all  times  suitable  and  ready  for  the 
occupation  of  a  tenant.  And  will  at  the  expira- 
tion of  the  tenancy  leave  and  deliver  up  possession 
of  the  same  in  such  repair  unto  the  lessors,  or  as 
they  direct,  together  i^ith  chimney-pieces,  and 

other  tixtures,  &c The  lo8;>ee  will  not  have 

or  deposit  any  stores  of  coal  or  any  combustible  or 
offensive  goods  or  materials  on  the  said  piemises, 
or  permit  any  of  such  things  to  be  done.  'J'he 
lessee,  his  executors,  admiuistrntors,  or  assigns 
will  not,  without  the  lessor's  consent,  a«sign,  under- 
let, or  part  with  the  possession  of  the  premises  or 
any  part  thereof,  or  any  inters  st  tlierein.  The 
Ic&oiB  or  their  agents  shall  at  all  times  during  the 
term  hereby  granted  have  liberty  to  enter  upon 
the  said  premises  for  the  purpose  of  painting  the 
outside  wood  and  iron  work  thereof,* and  may  at 
all  seasonable  times  enter  and  view  the  premises 
and  examine  the  condition  and  use  made  thereof, 
and  give  notice  of  defects  and  wants  of  repair  and 
misuser,  all  which  shall  be  amended  and  corrected 
within  one  calendar  month  after  buch  notice ;  but, 
nevertlicless,  without  prejudice  to  any  otljcr  right 
or  remedy  in  respect  thereof;  nothing  shall  be 
done,  or  allowed  in,  upon,  or  with  respect  to  the 
premises  which  may  annoy  or  tend  to  the  annoy- 
ance of  the  lessors  or  of  any  of  the  other  tenants  or 
occupiers  or  which  may  injure  or  tend  to  injure 
the  character  theref»f  as  a  place  for  residential, 
professifuial,  or  official  chambers.  In  case  of  non- 
Daymeni  of  the  rent  within  twenty-one  days  after 
becoming  duo  and  demand  made  thereof,  or  on 
breach  of  any  of  the  foregoing  stipulations  and 
articles,  or  on  the  bankruptcy  of  the  lessee,  his 
executors,  administrators,  or  assigns,  the  lessors 
may,  without  any  previous  notice,  re  enter  and 
resume  pos6es^ion  of  the  premises,  and  put  out  all 
persons  therefrom,  but  without  prejudice  to  any 
right  or  remedy  for  any  such  non-payment  or 
breach. 

Memorandum. — The  premises  are  taken  by  the 
lessee,  subject  to  the  regulations  made  by  ti.o 
lessors  witki  respect  to  the  duties  of  the  porter,  the 
supply  of  coal,  and  other  matters  for  the  general 
convenience  of  the  tenants.  These  regulations  are 
set  forth  in  the  schedule  to  this  agreeinciut,  and 
are  to  be  considered  as  forming  part.  The  lessors, 
however,  reserve  to  tliemselves  the  right  of  altering 
and  modifying  these  regulations  from  time  to  time 
as  the  convenience  of  ttie  tenants  or  other  special 
circumbtances  may  render  desirable. 

The  schedule  of  regulations  made  by  the  directors 
in  respect  of  supply  of  coals,  cleaning  rooms,  &c. — 

There  are  seven  entrances  to  the  building,  and 
the  CHTe  of  each  entrance,  and  the  rooms  connected 


therewith,  will   bo  in  the  charge  of 
{jorter  appointed  and  removcable  by  thi 

There  are  duplicate  keys  to  the  on 
every  set  of  chambers,  one  of  which  is  t 
in  the  hands  of  the  porter,  the  other  in 
the  tenant  while  the  rooms  are  in  use. 

The  tenants  have  tho  right,  free  o! 
the  general  services  of  the  |>orter  withi 
of  his  general  duties  as  hereinafter  dei 

Tenants  have  the  right  to  the  specia 
the  porter  as  hereinafter  defined  upoi 
hereinafter  mentioned. 

Coals  are  supplied  by  the  directors 
of  threepence  halfpenny  per  measure  r 
inches,  and  wood  at  one  penny  fur  each 
and  gas  is  brought  to  the  entrance  ol 
rooms,  and  may  be  laid  on  by  the  tem 
own  expense  if  desired. 

Tenants  are  not  allowed  to  have  si 
in  their  rooms. 

The  general  duties  of  the  porter,  an< 
to  be  performed  free  of  charge  to  the 
as  follows :— To  be  constantly  in  attenc 
section  of  the  building  committed  to 
either  by  himself,  or  in  his  temporary 
some  trustworthy  assisttnt.  To  ck 
morning  before  nine  o'clock  the  gei 
passages,  lifts,  and  entrances  attached 
tion,  and  to  attend  to  the  lighting  and 
ing  of  the  gas  therein.  To  receive  an 
the  sevirral  tenants  all  letters,  parcel 
sages,  and  to  receive  the  keys  of  the  on 
the  several  sets  of  rooms  from  the  tena 
leaving  for  the  night.  To  attend  to  the 
proper  supply  of  coels  to  the  several  a] 

The  special  services  of  tho  porter, ' 
bound  to  render  to  the  several  tenants, 
at  a  charge  of  1«.  (k2.  per  week  for  each 
pri&e  the  cleansing  and  arrangement  o 
room  and  the  lighting  of  the  several  fin 
required. 

Any  extra  services,  required  of  tb 
the  tenants,  and  which  aro  not  incon 
his  general  duties,  are  to  be  subject 
ammgement. 

Any  services,  whether  special  or  ex 
dered  by  the  porter,  will  be  rendered  as 
of  the  tenant,  and  for  which,  or  the  a 
thereof,  tho  association  will  not  be  reB( 

4.  The  outer  or  street  door  to  e 
of  building  is  kept  locked  at  nig! 
porter,  who  is  hired  by  the  apiiellas 
in  a  diRtinct  set  of  rooms  in  the  ha 
each  block  of  building,  aud  has  a  \ 
access  to,  the  suites  or  seta  of  room 
building  for  the  purpose  of  a  gene: 
intcndcncc,  and  as  the  servant  of 
piers  respectively,  by  whom  he  ii 
cases  employed  and  x^aid  for  loofcLni 
rooms. 

5.  The  Westminster  Improvement 
(16  «&  17  Vict.  c.  clxxvi.),  r.  69,  aj^ 
api)ellants,  aud  enacts,  that  where  i 
erected  on  land  of  the  commissioiier 
occupied  or  be  intended  to  be  occ 
different  i)crsons  in  distinct  sets 
ments,  the  commissioners,  their  si 
or  assigns  may,  if  they  shall  think 
do,  demise  or  sell  any  set  of^^ 
scparatt;ly  from  the  rest  of  the  tM\ 
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»pellants  provide  gas  for  the  stair- 
and  paaeages,  and  water  for  the 
lings,  and  pay  all  rates  and  taxes 
thereof,  charging  their  tenants 
\  in  consequence. 

;he  same  facts  the  commissioners 
taxes  had,  under  48  Geo.  8,  c.  55, 
36  for  the  opinion  of  two  of  tlie 
)  whether  the  assessment  of  the 
r  Chambers  to  the  house  duty 
n  seven  blocks  of  building,  or  on 
r  set  of  rooms  as  distinct  proper- 
Dg  to  rule  14  of  schedule  B.  of 
Ind  the  judges  had  decided  that 
ister  Chiunbers  should  be  assessed 
cks. 

pellants  contended  that  the  West- 
mbers  ought  to  be  assessed  in  the 
st  as  seven  hereditaments  onlj, 
he  above  decision  of  the  judges, 
ients  contended  that  that  decision 
ring  on  this  case,  and  that  the 
'  Chambers  were  correctly  assessed 
lation  list  by  treating  each  of 
)r  sets  of  rooms  as  a  rateable 
t 

leral  Assessment  Sessions  decided 
umbers  ought  to  be  assessed  as 
itaments,  and  ordered  that  the 
it  be  altered  by  striking  out  the 
nation  of  each  suite  or  sets  of 
inserting,  in  lieu  thereof,  a  sepa- 
m  of  each  of  the  seven  blocks  of 
ibject,  nevertheless,  to  a  case  for 
>f  the  Court  of  Queen's  Bench  on 
whether  the  Westminster  Cham- 
to  bo  separately  valued  in  the 
st  in  suites  or  sets  of  rooms  as 
urate  rateable  hereditaments,  or 
sks  of  building.  The  question  of 
reserved  till  after  the  decision  of 
Bench. 

»r  the  appellants,  in  support  of 
r  sessions.  The  question  arises 
Valuation  (Metropolis)  Act,  1869 
ct.  c  67).  By  the  definition  in 
imcnt  means  any  lands  or  teno- 
I  to  any  rate  or  tax  in  respect 
0  valuation  list  is  by  the  Act 
ade  coDclusiye,  And  the  ques- 
ler  each  of  these  sets  of  chambers 
hereditament,  and  as  such  ought 
iely  inserted  in  the  valuation  list, 
3Bch  block  only  ought  to  be  iii- 
This  question  has  already  been 


8^.408. 

1  Yict.  c.  67,  8.  5X  :  **  The  valuation 
made  out  in  i^Q  form  given  in  the 
Je  to  this  Act.  The  overseers  shall 
1  Buch  valuation  list  any  heredita- 
tithes  or  payments  in  lieu  of  titbe^) 
xged  aoooraing  to  rule  2  in  s.  60  of 
u  Aotk  but  shall  include  tithes  and 
ea  of  tithes  and  every  hereditament 
tRnd  tfukU  enter  every  her^itument 


determined  by  two  judges  with  relation  to 
the  inliabit^jd  house  duty  (see  par.  7),  which 
is  one  of  the  taxes  mentioned  in  s.  45. 

[Blaokburn,  J.  The  decision  is  very  pro- 
bably right  on  the  construction  of  the  rules 
in  schedule  B.  to  43  Goo.  8,  c.  48,  as  the 
judges  seem  to  have  decided  that  the  case 
came  under  rule  6  and  not  under  rule  14; 
but  the  poor-rate  is  one  of  the  rates  of  moat 
importance,  and  those  rules  have  no  applica- 
tion to  rating  to  a  poor-rate.  Moreover,  if 
the  decision  were  in  point  it  could  not  be 
binding  on  this  Court;  the  opinion  of  the 
judges  is  given  without  any  argument.] 

The  decision  is  conclusive  as  to  the  rating 
to  inhabited  house  duty,  and  it  would  bo 
yery  inconvenient  if  each  of  these  sets  of 
chambers  is  to  be  assessed  in  this  valuation 
list,  and  yet  the  whole  block  only  to  be 
assessed  to  the  house  duty. 

[Blagkbxtbn,  J.  Why  so?  the  aggregate 
of  the  values  of  each  set  will  be  the  value  of 
the  whole  block.  The  contrary  practice  would 
be  much  more  inconvenient ;  suppose  each  of 
these  sets  rateable  to  the  poor-rate,  and  the 
value  of  the  whole  block  only  inserted  :  how 
are  the  overseers  to  apportion  the  value  for 
the  poor-rate  on  each  of  the  sots,  when,  of 
course  the  value  will  vary  ?  Is  it  not  really 
a  question  of  fact,  who  is  in  the  occupation 
of  these  chambers,  the  tenant  of  each,  or 
the  landlords  of  the  whole  block  ?  There  is 
nothing  to  shew  that  the  landlords  are  in 
occupation,  except  the  fact  of  thcro  being  a 
common  porter  at  the  entrance  door.] 

He  is  the  servant  of  the  landlords,  and  is 
appointed  by  them. 

IManisty,  QJ-.tOontrh,  pointed  out  that  the 
porter  was  stated  in  par.  4  to  be  the  servant 
of  the  occupiers.] 

He  is  the  servant  of  the  occupiers  for  cer« 
tain  purposes ;  just  as  the  servant  in  a  lodg- 
ing-house does  certain  services  for  the  lodgers. 
The  tenants  of  these  flats  are  in  effect  merely 
lodgers.  The  porter  has  the  key  of  the  street 
entrance,  and  he  also  has  one  key  of  each  set 
of  rooms  "  for  the  purpose  of  a  general  super- 
intendence," which  must  mean  ou  behalf  of 
the  landlords. 

[CooKBURN,  C.J.  The  case  is  very  like  the 
case  of  apartments  in  Paris  where  there  is  a 
concierge  at  the  bottom  who  takes  care  of  the 
whole  place,  but  each  set  of  apartments  is 
separately  occupied,  just  as  they  are  here. 

Blaokbubn,  J.  The  principle  of  these  cases 
was  much  discussed  in  this  court  iu  Smith 
v.  SL  Micha-Vs,  Cambridge  (3  E.  &  E.  383 ; 
30  L.  J.  (M.C.)  74),  and  in  the  very  recent 
case  of  hoods  v.  Trumpington  (ante,  p.  238). 
The  present  case  is  precisely  analogous  to 
chambers  in  the  Inns  of  Court.] 


in  the  valuation  list  in  accordance  with  the  classoq 
mentioned  in  tlie  third  schedule  to  thi3  Act,  so 
that  the  deductions  to  be  made  in  ascertaining  t))8 
rateable  valye  may  be  calculated  in  oocoruun^Q 
with  tfeat  schodnle." 
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In  the  Inns  of  Gonrt  there  is  no  outer  door 
at  the  bottom  of  the  staircase,  so  that  the 
tenants  have  perfectly  free  ingress  and  egress. 

I  Blackbdiln,  J.  But  the  outer  gates,  which 
correspond  to  the  street  door  in  this  case,  are 
locked,  after  a  certain  time,  and  no  occupier 
of  chambers  is  admitted  in  a  carriage  unless 
he  is  a  bencher  or  a  member  of  parliament] 

There  is  a  great  deal  more  tJian  the  mere 
control  of  the  outer  door  in  the  present  case. 
In  the  first  place  the  porter  has  a  duplicate 
key  of  each  set  of  chambers  for  the  purpose 
of  a  general  superintendence,  as  has  already 
been  x)ointed  oat,  so  that  the  landlords  can 
enter  at  any  time. 

[Blaokburn,  J.  Is  that  so?  The  agree- 
ment is  in  the  common  form  of  a  demise,  with 
the  reservation  of  a  right  of  entry  at  certain 
times  only,  or  on  non-payment  of  rent.  Sup- 
posing the  landlords  to  enter,  or  to  prevent 
the  tenant  from  entering  his  set  of  rooms, 
would  he  not  be  able  to  maintain  an  action  of 
tort,  and  not  merely,  like  a  lodger,  an  action 
for  a  breach  of  the  agreement?] 

The  tenants  are  merely  in  the  positicm  of 
lodgers  in  unfnmished  apartments.  By  the 
agreement  and  regulations,  the  landlords  are 
to  supply  coals  and  other  materials  daily  for 
h'ghting  and  keeping  up  the  fires,  which  ma- 
terials are  to  be  carried  up  by  the  porter. 
The  cases  in  the  Court  of  Common  Pleas  as 
to  the  occupation  of  houses  for  the  parlia- 
mentary franchise  are  in  point,  such  as  lien- 
rette  v.  liooth  (15  C.  B.  (N.S.)  600 ;  83  L.  J. 
(C.P.)  61),  took  V.  number  (11  C.  B.  (N.S.) 
b3;  31  L.  J.  (C.P.)  73),  and  titts  v.  i^medley 
(7  M.  &  G.  85), 

[CooEBUBN,  C.J.  In  those  cases  the  ques- 
tion was  whether  the  subject-matter  of  occu- 
pation was  a  house  or  only  part  of  a  house ; 
the  facts  in  all  are  quite  distinguishablo  from 
the  present.] 

In  all,  the  criterion  was  whether  the  land- 
lord was  in  occupation  by  himself  or  his  ser- 
vant by  reason  of  his  keeping  the  control  of 
the  outer  door. 

[Mellor,  J.  It  is  a  mistake  to  assume  in 
the  present  case  that  the  landlords  had  any 
control  of  the  outer  door ;  the  porter,  no 
doubt,  had  the  key ;  but  it  is  nowhere  said 
that  he  exercised  any  control  over  the  door 
on  behalf  of  the  landlords.] 

Manisty,  Q,0.,  and  F.  T.  Streeten,  for  the 
respondents,  were  not  heard. 

CooKBUBN,  C.J.  The  case  is  a  very  clear 
one,  and  I  entertain  no  doubt  whatever  that 
every  one  of  the  occupiers  of  these  distinct 
tenements,  117  in  number,  is  rateable  to  the 
poor,  and  to  other  rates  to  which  occupiers 
are  liable,  and  that  consequently  a  valuation 
of  each  of  these  separate  tenements  in  the 
assessment  list  is  the  right  course,  and  that 
the  alteration  of  the  original  hst  was  an  error 
which  we  must  set  right. 

The  question  is,  whether  the  occvrpvexa  oi 
each  of  these  tenements  oi  tYic  leaaoia  w^ 


rateable  in  respect  of  the  whole  d 
these  blocka  The  question  in  th 
course  always  is  whether  there  is 
tion  of  a  distinct  and  separate  ten 

Eerson  who  inhabits  a  portion  of 
uilding,  or  whether  he  is.merel; 
under  the  landlord. 

It  is  necessary  to  establish  son 
and  it  is  not  always,  perhaps,  vi 
find  one;  but  the  one  which  has  h 
in  such  cases,  and  which  is,  perha 
oonvem'ent,  and  the  only  one,  is, ' 
landlord  retains  the  control  of  the 
and  has  shewn  by  his  retaining  tl 
the  outer  door  that  he  has  the  co 
whole  of  the  premises ;  so  that,  i 
may  be  liable  to  an  action  upon 
of  his  contract  to  allow  the  tenai 
a  portion  of  the  premises  so  let  to 
yet  the  tenant  could  not  mainti 
against  the  landlord,  because  the  1 
retained  in  himself  the  dominion 
over  the  whole  of  the  house, 
possession  of  the  street  door  may 
a  criterion,  because  it  is  only  by  t 
opening  and  shutting  the  sti^eet  do 
ing  it  to  be  opened  and  shut  for 
and  egress  of  the  tenant,  that  the 
have  the  enjoyment  of  the  prenus 
If,  in  the  present  case,  I  could  i 
landlords  had  retained  the  ezclni 
of  the  outer  door,  so  that  the  te 
only  come  in  and  go  out  with  1 
ana  permission ;  then  it  might  b 
these  persons  were  mere  inmatAg 
and  not  the  lessees  of  the  respi 
ments.  In  order  to  detemune  tli 
it  is  necessary  to  look  at  the  ag] 
look  to  that  and  nothing  else,  aa 
all  the  characteristics  of  a  lease  an 
under  a  lease  are,  as  my  Brothei 
pointed  out  in  the  course  of  the 
contained  in  this  agreement.  Tl 
have  not  reserved  to  themselves 
indirectly,  expressly  or  by  imph 
right  to  go  into  the  apartmentt 
these  people.  It  is  true  that  for  t 
protection  and  common  convenii 
there  is  to  be  a  porter,  and  the 
have  a  key  of  every  one  of  these  ai 
ments,  in  order  that  if  the  necee 
arise,  he  may  be  able  to  get  aooe 
But  the  more  I  look  at  the  agr 
more  I  am  satisfied  that  tho  poi 
only  for  the  convenience  and  oei 
tenants,  the  occupiers  of  these  se 
distinct  sets  of  apartments,  and 
not  there  for  the  purpose  of  seci 
landlords  the  entire  control  over  t 
these  premises,  so  as  to  give  th< 
the  right  at  any  time  to  go  upon  t] 
without  being  subject  to  an  acti 
pass.  It  is  expressly  stipulated,  < 
of  the  lessors,  that  they  BhBH,  atg 
ttod  for  given  purposes,  have  aooe 
^\^^t^ylN.  «fiXi^  Q^.  OoasfiJaQCRv    Wool 
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\1  dominion  over  tho  whole  of  tho 
lich  is  thus  divided  into  separate 
ms? 

t  is  said  that  the  porter  is  to  retain 
when  tho  tenants  go  away  at  night 
these  chambers  are  used  as  offices 
s  of  business,  and  tho  occupiers  go 
night,  and  tho  porter  is  bound,  as 
'ant,  not  as  the  servant  of  tho  land- 
addition  to  receiving  their  letters 
els,  and  handing  them  over,  to  re- 
keys  at  night  for  their  convenience; 
man  likes  to  take  away  his  key  in 
)t  there  is  nothing  to  prevent  him 

g  to  the  whole  scope  of  the  agree- 
lannot  see  that  there  is  anything 
ikes  the  porter  anything  other  than 
it  of  these  occupiers.  It  seems  to 
'ore,  that  the  case  fkils  in  that  which 
at  upon  which  many  of  these  cases 
a  decided ;  namely,  tliat  it  does  not 
1  the  whole  that  the  landlords  re- 
at  control  either  over  the  house 
,  or  the  front  door  of  it,  which  would 
tenant  liable  to  l^  excluded  at  their 
ect  only  to  a  right  of  action  on  the 
f  the  landlords  refused  him  access. 
failB  in  that  particular,  and  as  that 
erioD,  and  the  acknowledged  crite- 
wrong  to  say  that  these  houses  are 
eased  in  blocks  so  as  to  make  the 
kble.  That  is  what  we  have  to  de- 
ind  that  is  the  necessary  corollary 
proposition  for  wliich  Mr.  Poland 
contending.  If  these  promises  are 
fttely  assessable  then  the  lessors  are 
ye  assessed  with  respect  to  the  whole 
ises,  and  to  pay  the  rates ;  but  when 
»r  said  that  a  landlord  who  does  not 
d  who  does  not  keep  the  exclusive 
f  the  outer  door,  is  liable  to  the 

,  therefore,  that  the  original  assess- 
bieae  tenements  was  right. 

lURX,  J.  I  am  of  the  same  opinion. 
se  the  duty  of  tho  assessment  com- 
to  assess  each  "  hereditament," 
r  the  definition  (s.  4)  of  the  Act 
ny  lands,  tenements,  hereditaments, 
)rty  which  are  liable  to  any  rate  or 
ipect  of  which  the  valuation  list  is 
ot  mode  conclusive."  If,  therefore, 
of  cliambers  is  liable  to  the  poor- 
le  occupier  is  rateable,  tho  commit- 
to  put  a  value  upon  it,  so  that  the 
which  that  occupier  is  to  be  rated 
xed  and  found  in  the  valuation  list. 
I  other  hand,  the  occupiers  of  these 
ought  not  to  be  rated,  but  the 
the  entire  block  of  buildings  con- 
apiers  of  the  chambers  so  as  to  be 
X  the  one  entire  thing,  then,  doubt- 
nld  be  improper  to  value  each  of 
f  chambexB  separately,  and  tho  vo- 
(g^t  tobefortbe  entire  block.    If, 


for  instance,  the  cose  was  like  one  of  the  large 
hotels,  such  as  the  Palace  Hotel  at  West- 
minster, which,  I  believe,  is  partly  occupied 
in  a  similar  way,  yet  there  is  no  doabt  that 
the  landlord  occupies  the  whole  hotel,  and 
the  occupiers  of  the  sets  of  rooms  are  so  many 
lodgers,  the  landlord  would  be  rateable  for 
the  whole  hotel,  and  therefore  there  ought 
to  be  a  value  put  upon  it  as  a  whole. 

The  question,  therefore,  is,  are  these  sets 
of  cliambers  separately  occupied  ?  I  take  it 
that  there  is  no  doubt,  in  point  of  law,  that 
the  landlord  or  the  owner  of  the  foe-simple  of 
an  entire  house  may,  if  he  pleases,  agree  with 
another  that  he  will  let  him  a  portion  of  the 
house,  and  a  portion  only.  But  whether  he 
does  so  agree  or  not  depends  upon  the  terms 
of  the  agreement.  If  it  is  in  writing  we  can 
judge  of  the  terms  of  it ;  if  it  is  not  in 
writing,  and  the  letting  is  by  parol,  we  must 
gather  the  terms  of  the  a^ecment  from  the 
different  matters  of  fact  given  in  evidence  to 
shew  whether  or  not  the  agreement  was  such 
as  to  put  the  lessee  in  exclusive  occupation, 
or  merely  an  agreement  to  let  to  him  as  a 
lodger  or  inmate,  the  occupation  of  the  whole 
of  ihe  house  being  retained  in  the  landlord. 

I  think  that  all  the  registration  cases  on 
this  point,  and  they  are  very  numerous,  come 
simply  to  this :  where  there  is  not  an  actual 
demise  in  writing  which  we  can  construe  as 
a  matter  of  law,  the  Court  are  to  determine 
the  question  of  fact,  whether  or  not  there 
was  a  separate  demise,  or  merely  an  agree- 
ment to  allow  tho  tenant  to  come  in  while  the 
occupation  remained  in  the  landlord.  I  think, 
upon  this  point,  when  the  agreement  is  not 
in  writing,  the  possession  of  the  outer  door 
is  of  the  highest  importance.  I  do  not  think 
any  one  of  these  cases  goes  a  bit  further  than 
that  But  where  there  is  on  actual  agree- 
ment in  writing  between  the  parties,  the  con- 
struction of  that  agreement  will  be  for  the 
CJourt.  There  were  two  cases  to  which  Mr. 
Poland's  attention  was  directed,  but  as  to 
which  he  avoided  saying  anything,  which 
seem  to  me  to  lay  down  the  law  perfectly 
rightly,  and  directly  contrary  to  the  conten- 
tion of  the  appellants  in  the  present  case. 
The  first  was  the  case  of  tSmitk  v.  St  MichaeTs, 
(JaniJl)Hdge  (3  E.  &  E.  383;  30  L.  J.  (M.C.) 
74),  which  came  on  before  Sir  Hugh  Hili 
and  myself,  the  only  two  judges  then  pre- 
sent, and  Sir  Hugh  Hill  delivered  the  judg- 
ment. There  the  question  was  whether  or 
not  certain  premises  which  the  Inland  Re- 
venue occupied,  in  a  house  in  Cambridge, 
were  occupied  by  the  servants  of  the  Crown, 
in  which  case  they  could  not  be  rated  at  all, 
or  were  occupied  by  the  owner  of  the  house, 
who  had  merely  got  the  Crown  for  its  inmate 
or  lodger.  Hill,  J.,  in  delivering  judgment, 
saysr^'W^e  took  time  to  consider  whether 
the  appellant  was  to  be  considered  occupier 
of  the  whole  of  the  house  in  respect  of  which 
ho  was  rated,  ot  'wYxeXXvet  ^^^  ^twsaa  ^2^\  '•^ 
olosct  were  in  \hii  occa\j«b\i«Ki  <A  >iJQa  ^Cwosaaar 
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sioners  of  Inland  Eevenne.  There  is  no  doubt 
that  exclnsive  possession  of  a  part  only  of  a 
house  may  be  given,  so  as  in  effect  to  make  the 
two  parts  of  the  house  separate  tenements:  the 
question  in  the  present  case  was,  whether  such 
possession  had  been  given,  and  we  are  of  opi- 
nion that  it  had  not  The  agreement  between 
the  appellant  and  the  representatiyes  of  the 
Commissioners  of  Inland  Bevenue  is  set  forth 
in  the  case.  By  it  the  appellant  contracted 
to  give  to  the  Inland  Bevenue  the  exclusive 
enjoyment  of  five  rooms  and  a  closet  in  his 
bouse,  and  in  the  agreement  it  is  expressed 
that  the  appellant  'agrees  to  let,'  and  the 
otber  party  takes  the  rooms,  and  it  is  stipu- 
lated that  'possession'  shall  be  given  and 
rent  conmience  at  a  particular  time;  all  of 
which  are  words  properly  applicable  to  a 
demise  of  the  five  rooms.  But  at  the  same 
time  it  is  stipulated '  for  the  annual  conside- 
ration of  90/.;  this  sum  to  include  all  ex- 
penses, namely,  rent,  rates,  taxes,  gas,  wood, 
coals,  also  providing  a  trustworthy  person  to 
reside  on  the  premises,  to  keep  clean,  light 
fires,  and  attend  to  the  same.'  We  thmk 
that  we  must  look  not  so  much  to  the  words 
as  the  substance  of  the  agreement;  and 
taking  the  whole  together  we  think  it  must 
be  construed,  not  as  a  demise  of  the  five 
rooms,  but  as  an  agreement  by  which  the 
appellant,  retaining  possession  of  those  rooms 
and  keeping  his  servant  there,  bound  him- 
self to  supply  the  other  party  there  with  fire, 
gas,  and  attendance."  There  the  question  is 
put  upon  the  true  test,  upon  the  construc- 
tion of  the  document,  looking  not  so  much  to 
the  words  as  to  the  substance.  There  we 
thought  that  the  appellant  kept  possession, 
entire  possession,  of  tlie  house,  and  stipulated 
with  the  Crown  that  he,  keeping  possession, 
would  for  a  consideration  let  them  in  as 
inmates  or  lodgers. 

The  other  case  I  referred  to  was  Roads  v. 
Trumpington  (ante,  p.  238).  I  think  I  need 
not  refer  to  any  particular  words  in  that,  it 
is  sufficient  to  state  the  effect  of  it.  There 
there  was  also  an  agreement  as  to  the  terms 
upon  which  there  was  to  be  possession  of 
the  property,  and  what  the  Court  said  was, 
this  agreement  shews  clearly  that  there  was 
to  be  exclusive  possession  given  to  the 
-  lessee;  the  words  of  possession  and  the 
words  of  letting  are  all  pointing  to  that. 
There  is  nothing  to  the  contrary,  and  there- 
fore this  possession  would  be  exclusive  pos- 
session ;  consequently  there  the  lessee  was 
not  a  lodger  but  an  occupier,  and  as  such 
was  held  rateable. 

Now  let  us  look  at  the  agreement  set  out 
in  the  present  case,  and  see  whether  it  can 
for  a  moment  be  contended  that  it  was  not 
the  intention  of  the  parties  that  the  Tontine 
Association,  who  were  tbe  landlords,  should 
part  witli  the  exclusive  possession  of  these 
chambers  to  the  tenants.  "The  lessors 
hereby  let,  and  the  lessee  hereby  tokeft  a\\ 
tbe  premiaea    numbered"    Eo-oad-eo,  ''  oi 


\ 


the  chambers  belonging  to  the  ass 
together  with  the  use  of  tiie  waterc]< 
washing-closet  attached  thereto;  a 
the  use,  in  common  with  other  tsi 
the  entrance-hall  and  stairs,  and  lift 
to  the  same  premises,"  for  the  ter 
many  years  from  such  and  such  a  c 
jeot  to  notice  to  quit,  and  so  on,  th 
be  payable  on  the  usual  quarternd 
from  all  deductions.  Thensubeequ 
the  agreement,  this  i)ower  is  given 
lessors,  or  their  agent,  shall  at  a 
during  the  term  hereby  granted  hav 
to  enter  upon  the  said  premises,  for  * 
pose  of  painting  the  outside  wood  i 
work  thereofL"  Can  it  be  for  a  mom 
tended  that  when  the  lease  says,  ' 
the  premises  to  you  for  a  term  < 
at  a  yearly  rent,  reserving  to  ourse 
power  to  enter  for  the  purpose  of 
the  outside,  the  tenant  beiving  to  ke 
in  order  internally,"  it  was  not  inten 
the  exclusive  possession  should  be 
with? 

But  the  agreement  goes  on  fortt 
that :  "  In  case  of  non-payment  of 
within  twenty-one  days  after  heom 
and  demand  made  thereof,  or  on  h 
any  of  the  foregoing  stipulations  or 
or  on  the  bankruptcy  of  the  lessee, 
cutors,  administrators,  or  assigns,  the 
may,  without  any  previous  notice, 
and  resume  possession  of  the  pr 
Words  cannot  be  stronger  to  shewl 
lessors  had  agreed  to  put  tiiemselre 
possession  of  the  premises. 

Then  it  is  said  that,  although  that 
agreement,  the  fact  that  the  lessees  h 
an  easement  in  the  staircase,  an 
there  was  an  outer  door  which  tl» 
(who  belonged  to  the  landlord,  and 
key  of  the  chambers,)  was  to  shut,  1 
not  mean  to  part  with  the  posses 
seems  to  me  tiiat  would  be  monstro 
I  think  it  clear,  upon  the  true  oonstn 
the  agreement,  that  there  was  exclusi 
pation  given  of  each  of  these  sets  of  d 
and  consequently  the  occupier  is  i 
and  each  set  should  be  assessed  in  th 
tion  list. 

It  is  said  that  that  is  inconsisteDt 
decision  of  the  two  judges  who  decic 
the  inhabited  house  duty  under  4i 
c.  55.     As  at  present  advised,  I  ai 
all  inclined  to  say  that  that  decision 
quite  right,  because  rule  6  in  the 
seems  to  shew  that,  where  a  house 
to  one  owner,  and  is  occupied  by 
persons,  the  owner  shall  in  that  casi 
purposes  of  the  house-tax,  be  dee: 
occupier,  and  shall    be  charged; 
I4th  rule  applies  to  cases  where  t 
different  owners.    Therefore,  I  am 
being  inclined  to  think  that  the  juc 
decided  that  did   not  decide  it  ; 
T\^W^\  Wt  all  they  dedded  was, \ 
^i^<&  T\ii^  «a  \o  Hk^^Yssoai^^:^ tBe« 
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iBctly  different  words  and  in  a  per- 
jrent  Act  from  the  present,  and 
heir  decision  is  in  no  way  in  point 
lent  case. 

,  J.  I  am  entirely  of  the  same 
We  must  look  at  this  agreement, 
9  fact  that  the  association  have 
ler  the  Westminster  Improvement 
Ter  a  house  is  to  be  occupied  by 
)ersons  in  distinct  sets  of  apart- 
;hey  shall  think  fit,  to  demise  or 
9t  of  apartments  separately  from 
the  house.  What  do  they  proceed 
will  not  repeat  the  observations  of 
r  Blackburn  on  the  contract ;  but  I 
that  the  stipulations  are  such  as 
iial  to  be  found  in  the  lease  of  a 
to  which  there  can  be  no  doubt 
hat  it  is  a  separate  and  distinct 
he  lessees  are  to  paint,  to  repair, 
re  the  premises  in  repair  fit  for  an 
tenant  They  are  to  leave  the 
and  all  fixtures;  and  then  there 
lal  powers  of  re-entry  to  the  lessors, 
ist  provision,  if  Mr.  Poland's  con- 
right,  that  the  association  have 
up  possession,  and  that  the  porter 
er  all,  the  servant  and  representa- 
l,  as  it  seems  to  me,  be  entirely 
y.  There  is  nothing  in  the  terms 
iimcnt  to  militate  against  its  being 
in  the  ordinary  sense.  On  the 
ill  of  them  seem  to  shew  that  it 
atention  tliat  these  various  lessees 
cupy  separately  and  distinctly, 
certainly  to  share  with  the  other 
rtain  conveniences ;  but  I  think  it 
mistake  to  say  that  the  porter  is 
sntative  of  the  lessors;  he  is  ap- 
f  them,  but  he  is  so  ap|)ointed 
is  a  convenient  arrangement  where 
let  in  different  sets  of  apartments 


or  rooms  that  there  should  be  a  porter  ap- 
pointed by  some  one.  There  might  be  a 
difference  of  opinion  as  to  the  choice  of  a 
porter  if  it  was  left  entirely  to  the  tenants, 
and  therefore  the  lessors  reserved  the  power 
of  appointing  him.  But  there  is  no  duty 
which  the  porfer  performs  which  is  inconsis- 
tent with  its  being  a  separate  and  distinct 
tenancy  on  the  part  ot  the  persons  who 
occupy.  I  do  not  think  he  is  in  any  sense 
the  representative  of  the  lessors;  he  is  in- 
tended to  be  the  servant  to  do  various  kinds 
of  services  for  the  holders  and  occupiers  of 
these  rooms.  He  may  be  employed  by  them 
specially,  if  they  choose  to  pay  the  remunera- 
tion which  is  fixed  for  any  separate  or  dis- 
tinct service ;  but  so  far  as  the  general  duties 
of  the  i)orter  are  concerned,  they  are  not  only 
consistent  with  his  being  the  tenants'  servant, 
but  are  a  matter  of  convenience,  which  would 
induce  people  the  more  readily  to  take  a  set 
of  rooms  in  this  building. 

I  think,  therefore,  there  is  really  nothing 
to  shew  that  each  set  of  rooms  is  not  the 
subject-matter  of  an  assessment ;  and  this  is 
consistent  with  all  the  authorities,  so  far  as  I 
know;  and  though  there  may  be  cases  in 
which  nice  points  may  arise  as  to  the  control 
of  the  outer  door,  Mr.  Poland  has,  through- 
out, erroneously  assumed  tliat  the  control  of 
the  outer  door  is  in  the  lessors.  That  is  quite 
a  mistake,  as  it  seems  to  me,  and  there  is  no 
foundation  for  it  in  the  facts  stated  for  our 
opinion. 

Under  these  circumstances,  I  think  that 
the  original  valuation  list  was  right. 

Order  of  Sessions  quashed;  Valua" 
tion  List  affirmed. 

Attorneys  for  appellants :  BurcheHs. 
Attorneys  for  respondents :  Capron,  Dallon^ 
&  IJ itch  ins. 


! 


The  Vbbtry  op  St.  Mary,  Nbwington,  Appsllantb;  Jacobs,  Respondent. 

[7  Q.  B.  47.] 


Kight  of  Owner  of  Soil  to  aocess  to  hh 
,j  across  a  public  Footpath — Highway 
&  6  Wm.  4,  c.  50).  s.  72— Metropolia 
[anagemcnt  Act  (18  &  19  Vict.  o.  120), 
)8. 

er,  who  dedicates  to  public  use  as  a 
portion  of  his  land,  parts  with  no 
than  a  right  of  passage  to  ihepubliCy 
cercise  aU  other  rights  of  oivnership 
ttent  with  such  dedication  ;  and  the 
on,  made  to  and  cuiopied  by  the 
pe^  of  the  street  to  one  kind  qfpas^ 


sage  and  another  part  to  another,  does  not  de^ 
prive  him  at  common  law  of  any  rights  cu 
ounier  of  the  land  which  are  not  inconsistent 
with  the  right  of  passage  by  the  public ;  and  the 
provisions  of  the  Ilighuxiy  and  Metropolis  Local 
Management  Ads,  so  far  as  they  apply  to  roads 
and  streets,  are  subordinate  to  the  paramount 
rights  reserved  by  the  owner. 

The  respondent  xoas  owner  and  occupier  of 
premises  contiguous  to  a  public  highway,  several 
feet  of  the  highuxiy  immediately  adjoining  to 
his  premises  beinc)  jtogged  ^>Mmvje»wl^>u>vv^VnA 
been  twed  cw  a  /ootv>a)|  f  w  «vk>\.>|  ^jvuc*,    TVa, 
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responffenfs  premises  consisUd  of  a  itxirehouge, 
1/urdj  and  ntilwtty  arches^  ioith  a  gaieuny  operi" 
inij  on  to  ffip.  iMvement ;  the  site  hud  forrnerly 
bt'tii  occupied  hi/  ahrtps  and  houses  ;  huty  owing 
to  tlw.  erection  of  the  railitxti/^  was  now  unfit  for 
Jiotiscs.  The  resjHindeut  used  the  j^remisvs  for 
the  de}>osit  of  hetiuij  machinei'y^  «f*c. ;  and  he  at 
first  utdiKvied  the  machinery  from  the  carriage 
or  troUvys  in  the  rtMidn^ay,  and  moved  it  across 
the  pavement  by  rollers  and  levers  into  his  prt^ 
mists;  hut  this  took  much  timf^and  was  oIh 
jectfd  to  CM  causing  a  nuisance  by  the  obstruction 
to  the  foot  piivtnvnt.  The  respondent  then  a/>- 
pli*.-d  to  the  appellants — who  %oerc  the  surveyors 
of  highways  under  the  Mftropolis  Local  Manage- 
ment Act  (18  &  19  Vict  c.  1L>0),  «.  9G,  and 
under  s.  98  ivere  empow^ered  from  time  to  time 
to  cause  the  streets  to  be  paved  and  the  ground 
or  soil  to  be  raised  or  loivered^—for  permission 
to  take  up  the  flags,  and  make  a  proper  jHived 
carriage  access  across  the  footway  to  his  pre- 
■mii'es.  This  they  rrfusfd.  The  I'cs/tondent  then 
conveyed  his  machinery  across  the  pavement  in 
the  carriagti  or  trolleys;  and  the  weight  crushed 
and  injured  the  flags.  Uj)on  this  the  appellants 
took  out  a  summons  against  the  resixjnd^nt 
under  5  A  G  Wm.  4,  c.  50,  s.  72,  for  doing 
damage  to  a  highway.  The  magistrate  dis- 
7nis8ed  the  summons,  ^''finding  that  the  freehold 
jtrcmises  in  fpicstion  could  not  he  reasonably  en- 
Joyed  without  access  across  the  existing  fixjtuxiy, 
and  that  the  rights  of  ownership  and  tJiose  of 
the  public  might  be  jointly  erorised  consistently 
vfith  the  general  v^lfare;^  and  he  stated  a  cass 
for  the  (tpinion  of  the  Queen* s  Bench  as  to  whtther 
he  was  bound  to  convict : — 

Hold,  that  the  viagistrate  ivas  justified  in 
dismissing  the  sumtnons. 

Ca8B  stated  by  a  metropolitan  police  ma- 
gistrate under  20  &  21  Vict.  c.  43. 

The  appellants  are  the  vestry  of  the  parish 
of  St  Mary,  Newington,  to  whom,  by  s.  96 
of  18  &  19  Vict.  c.  120  (Metropolis  Local 
Management  Act),  the  powers  and  duties  of 
surveyors  of  highways  and  the  proiKjrty 
vested  in  such  surveyors  are  tmnsfcrreti.  (1) 

The  rcspondf'Ut  is  the  occupier  of  i)remises 
jibutting  towards  the  west  on  a  highway  in 
the  parish  called  Newington  Causeway,  such 
highway  consisting  of  a  foot  ixavenient  and 
a  roadway.  The  rcsiHjndent's  premises  also 
abut  on  Tiverton  Street  on  the  east.  Part  of 
the  respondent's  premises  are  arches,  over 
which  18  the  London,  Chatham,  and  Dover 
Kailway;  and  a4joining  the  pavement  is  the 
deiid  wall  of  the  railway  arches  extending 
alK)ut  sixty  feet  along  the  pavement. 

The  respondent  is  the  tenant  of  the  railway 
company,  and  is  for  the  purposes  of  this  case 
to  be  treated  as  standing  in  the  position  of 
the  i*ailway  company,  the  freeholders. 

f  J )  See  also  s.  98,  aa  to  the  power  of  the  vestry 
to  ])avo  and  repair  the  etreots,  and  to  cauae  Xhe 
ground  to  be  niaed  or  loweied. 


The  footway  of  Newington  Cansewty  is  i 
flagged  pavement  alx>at  twenty-seven  feel 
wide,  and  extending  from  King's  Place  to  tin 
corner  of  New  Kent  Road,  having  on  thak 
(the  east)  side  only  four  roads  or  oarri^B 
ways  intersecting  it,  namely,  at  Bockin^iui 
Street,  at  Mead  s  Place,  the  entrance  to  tin 
Surrey  Sessions  House,  and  at  Horscmon^ 
Lane,  all  narrow  ways.  On  the  west  s^tf , 
the  road  focing  Newington  Cansewaj  i 
many  crossings  and  carriage  ways,  and  tU{ 
side  is  in  the  parish  of  St  George  the  Miitnj 
South wark,  and  its  use  as  a  highway  ibhIJ 
nearly  so  ancient  as  that  of  the  east  sidB.  If 
causeway  was  originally  a  foot  and  Ufej 
way. 

Until  the  vcar  1865,  when  the  LooSml 
Chatham,  and  Dover  Kail  way  was  fomel 
under  parliamentary  powers  from  Lndprii 
Hill  to  Victoria,  tliere  was  one  continiMI 
and  xmbroken  line  of  shops  from  SockiQ^i 
ham  Street  to  the  entrance  of  the  Surrey  Sei' 
sions  House,  such  shops  being  used  fo  tk 
display  of  goods ;  within  that  distance  thai 
was  no  break  of  flag  pavement,  and  no  raij 
for  carriages  and  horses  across  it,  there  beiig 
no  premises  to  which  such  access  mi » 
quired.  The  pavement  for  some  kncthtf 
time  has  been  a  promenade  for  tiie  Kmufldi 
of  London,  and  the  keepers  of  shops  ibnttnK 
uix)n  it  have  paid  higner  rates  imdicnliii 
consequence  of  the  very  largo  number  of  pl^ 
chasers  frequenting  it  on  foot. 

For  sixty  years  and  upwards  the  inyi^ 
tants  of  St.  Mary,  Newington,  wishing  to  taw 
access  to  their  premises  across  a  footoR 
have  always  applied  to  the  highway  boai 
and,  since  that  board  has  been  abohsheill 
the  vestry,  for  permission  to  do  so;  andtiM 
is  no  instance  of  a  refusal  recorded  iifti 
parish  books,  although  there  are  entzii^ 
such  concessions,  upon  terms. 

The  respondent  liecame  ^e  tenant  of  tta 
railway  comxmny  in  June,  1870,  and  8ab» 
quently  by  deed,  dated  the  21st  of  Septembtf; 
1870,  of  the  premises  in  question,  which  cat 
sist  of  a  yard,  building,  and  railway  aidiei; 
with  a  gateway  opening  on  to  the  pavemaL 
In  conso(iuence  of  the  railway  arches  uA 
wall  the  premises  are  unfit  for  dwelliiV 
houses,  and  they  are  used  by  the  respondent 
as  a  deposit  for  now  and  second-huxi  JBt 
chinery,  engines,  boilers,  and  other  imj^e- 
ments  of  the  heaviest  description,  some  si^ 
pieces  weighing  as  much  as  seven  or  offA 
tons.  Sometimes  four,  five,  or  six  horses  hii® 
l)een  required  to  draw  in  the  carriage  or  trol- 
leys on  which  such  pieces  were  placed;  voA 
it  was  im]x>ssible  to  turn  a  team  of  horses  d 
that  length  from  Tiverton  Street  into  the 
premises  of  the  respondent,  so  that  pn^^ 
cally  the  only  access  for  such  goods  to  hii 
premises  was  across  the  pavement  of  Newin^ 
ton  Causeway.  At  first  the  respondent  io" 
steud  of  using  horses  for  the  purpose  hb* 
\o«AciV.  ^tcsov  ^\^i  cAxtiai^  or  trolleys  in  the 
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rollers  and  lercrs  slowly  movod  the 
^hinery,  Ac,  across  the  payement 
remises.  This  occupied  much  time, 
«1  an  obstruction  of  the  pavement 
s  alleged  to  be  a  nuisance,  and  was 
.•t  of  complaint  by  the  shopkeepers 
is  injurious  to  tlieir  trade, 
month  of  June,  1870,  the  respon- 
ied  in  writing  to  the  ap|)ellants  for 
lis  own  expense,  to  take  up  the  flag 
in  front  of  his  gate,  and  to  lay  down 
)nes,  so  as  to  form  a  carriage  en- 
»m  the  roadway  to  his  premises,  on 
evel  as  the  present  flagged  footway. 
:»tion  wati  fully  considered  and  dis- 
id  by  a  vote  of  the  majority  of  the 
8  refnoed. 

proved  that  in  the  months  of  No- 
id  December,  1870,  the  respondent 
to  drive  carriages  or  trolleys  laden 
hinery,  across  the  pavement,  and 
Ason  of  the  extraordinary  weight  of 
Inery,  Ac,  the  flags  became  broken 
led,  and  damage  had  thereby  been 
e  pavement  to  the  amount  of  SI.  12s. 
und  of  payment  was  made  by  the 
A,  and  refused  by  the  respondent, 
mdent  was  then  sunmioncKl  imder 
a.  4,  c.  50,  s.  72  (1),  for  causing  in- 
.mage  to  be  done  to  the  highway, 
contended  on  the  part  of  the  re- 
that  he  was  entitled  to  take  goods 
Gmi  or  premises,  and  that  to  do  this 
ross  the  pavement  with  them ;  that 
d  less  time,  and  far  less  obstructed 
if  he  drew  them  across  upon  wheels 
horses;  that  the  damage  was  not 
b  a  necessary  result  of  the  refusal  of 
to  permit  him  to  replace  the  flags 
I  materials,  and  that,  therefore,  he 
ssponsible  under  the  summons, 
part  of  the  appellants  this  conten- 
traversed;  and  it  was  conteoded 
e  had  been  a  special  dedication 
)  adjoining  owners  of  land  of  this 
,  as  a  pavement  for  foot  passengers 
.  that  as  it  had  been  acquiesced  in 
than  sixty  years,  all  antagonistic 
user  had  been  forfeited  and  fore- 
ich  individual  freeholder ;  that  the 
1  by  undisturbed  user  for  more  than 
B  acquired  an  indefeasible  right  to 
[Mvement  used  as  a  footway  only ; 
t  was  not  competent  for  the  London, 
and  Dover  Railway  Company  to  let 
for  the  purposes  in  question,  as  it 
ate  a  public  nuisance,  and  was  in 


&6Wm.  4,0. 50,8.72:  "  If  any  person 
Jy  ride  upon  any  footpath  or  causeway 
of  any  road  maide  or  sot  apart  for  the 
mmodation  of  foot  paaaGngen ;  ...  or 
•ay  injury  or  damage  to  be  done  to  the 
3T  the  hedges,  po^ts,  rails,  walls,  or 
ifof ;"  he  is  made  liablo  to  the  penalty 
Bad  mbave  the  dmmago  ooauuooed. 


contravention  of  their  statutory  obligation 
requiring  them  to  keep  on  one  side  of  their 
line  eight  feet  at  least  uncovered  and  unbuilt 
ux)on,  and  that  the  London,  Chatham  and 
Dover  Railway  could  not  so  use  the  land 
themselves. 

The  magistrate  was  of  opinion  that  the 
injury  or  damage  was  not  wilfully  done  to 
the  highway;  that  the  freehold  proixirty  in 
question  could  not  be  reasonably  enjoyed 
without  access  across  the  existing  footway, 
and  that  the  rights  of  ownership  and  of  tho 
public  might  be  jointly  exercised  tliere  quite 
consistently  with  tho  general  welfare;  and 
he  accordingly  dismissed  the  summoos. 

If  the  magistrate  ought  to  have  convicted 
the  respondent,  tho  case  will  be  remitted  to 
him  to  adjudicate  upon. 

Nov.  8.  Manisty,  Q.C.  {Clarke  with  him), 
for  the  api)ellants.  There  can  be  no  doubt 
that  damage  has  been  done  and  an  offence 
committed  within  s.  72  of  5  &  C  Wm.  4,  c.  50 ; 
unless  the  respondent's  position  as  owner  of 
the  land  gives  him  any  rights  which  another, 
not  in  that  position,  would  not  have.  But 
there  can  be  no  right  in  the  landowner  to 
drive  carriages  across  land  which  he  has 
dedicated  as  a  footpath,  such  use  being  in- 
consistent with  the  dedication. 

Metailfe,  for  the  respondent.  From  the 
statement  in  the  case,  it  appears  that  there  is 
practically  no  other  access  to  the  respondent's 
premises  than  across  the  foot  pavement ;  and 
it  is  also  found  that  the  premises  could  not 
be  reasonably  enjoyed  without  this  access; 
and  that  the  rights  of  ownership  and  those  of 
the  public  might  be  jointly  exercised  quite 
consistently  with  the  general  welfare.  In 
other  wordiB,  that  the  temporary  obstruction 
of  the  footway  by  taking  carriages  across  it 
is  consistent  with  the  original  dedication  of 
the  land  as  a  footpath ;  and  if  the  vestry  will 
not  allow  a  proper  carriageway  to  be  made, 
the  injury  to  the  pavement  is  the  result  of 
their  refusal  It  may  be  that  if  the  respon- 
dent constructed  this  carriageway  without 
tho  leave  of  the  vestry,  he  would  be  liable  to 
proceedings  for  a  nuisance :  see  Rffx  v.  Jones 
(3  Camp.  230) ;  and  Jtteg.  v.  Longton  Qas  Co, 
(2  E.  c&  E.  651 ;  29  L.  J.  (M.C.)  118).  But  in 
both  those  cases  it  was  assumed  by  the  judges 
to  be  clear  law,  that  a  temporary  obstruction 
of  the  footway  for  the  purpose  of  the  reason- 
able enjoyment  of  the  acljoming  premises  was 
lawful. 

Manisti/,  Q,C.y  did  not  reply. 

Cur,  adu,  vult 

Dec.  11.  The  judgment  of  the  Court 
(Cockbum,  C.J.,  Mellor  and  Ilannen,  JJ.) 
was  delivered  by 

Mellor,  J.    in  this  case  the  question  sub- 
mitted to  us  by  the  magistrate  is,  whether, 
upon  the  ffwits  e^&ie^  wA  \!a«iA\s^\!««i^\tf8k 
"  ought  to  VittiNe  CjC]iim^\»\  >2w^  t^w^-^^sisM' 
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We  consider  this  question  to  mean,  was  he 
bound  to  convict  the  respondent  ? 

Wo  arc  of  opinion  tliat  he  was  not  so 
l)Ound,  and  that  ho  therefore  was  justified  in 
dismissing  the  summons. 

The  apixillants  are  the  vestry  of  St.  Mary, 
Newington,  who,  under  the  provisions  of  the 
Metropolitan  Local  Management  Act  (18  &  19 
Vict.  c.  120)  exercise  the  functions  of  sur- 
veyors of  highways,  and  are,  by  s.  98  of  that 
Act,  entitled  from  time  to  time  to  cause  the 
streets  within  tlieir  district  to  be  paved  and 
repaired,  and  to  cause  the  ground  or  soil 
thereof  to  be  raised  and  lowered. 

The  vestry,  as  surveyors  of  the  highways, 
complained  of  the  acts  of  the  respondent  as 
foiling  within  s.  72  of  5  &  6  Wm.  4,  c.  50,  by 
"causing  injury  or  damage  to  be  done  to 
the  highway  termed  Newington  Causeway." 
There  is  no  doubt  that,  had  the  acts  in  ques- 
tion bccB  done  by  a  stranger,  or  by  an  ordi- 
nary passenger,  they  would  have  fallen  within 
the  section  referred  to,  and  in  such  case  the 
appellants,  in  their  character  of  surveyors  of 
the  highways  within  the  parish,  would  have 
been  the  proper  persons  to  prosecute  the 
complaint.  The  respondent  is,  however,  the 
owner  of  premises  contiguous  to  Newington 
Causeway,  and  the  acts  complained  of  were 
done  by  him  in  the  carrying  on  of  his  ordi- 
nary business  in  such  premises,  and  upon 
tliat  part  of  the  footway  which  lies  imme- 
diately in  front  thereof.  The  vestry  had  pre- 
yiously  refused  permission  to  the  reK})on(ient 
to  take  up  the  flags  and  make  a  pro|x.T  paved 
carriage  access  across  the  causeway  to  his 
premises,  which  premises  he  was  in  the  habit 
of  using  for  storing  up  machinery  of  a  very 
weighty  sort.  The  respondent,  having  applied 
the  premises  to  this  purpose,  at  first  conveyed 
the  machinery  across  the  causeway  by  means 
of  rollers  and  levers ;  but,  this  mode  of  pro- 
cccdiog  necessarily  occupying  considerable 
time,  it  was  objected  to  as  causing  an  undue 
obstruction  of  the  thoroughfare.  Thereupon, 
OS  the  only  alternative  to  the  entire  abandon- 
ment of  the  use  of  the  premises  before  referrod 
to,  which  it  appeared  was  the  only  use  to 
which,  owing  to  the  peculiar  character  of  the 
locality,  they  could  be  put,  the  respondcnt. 
in  the  exercise  of  his  right  as  owner,  adopted 
the  course  of  conveying  his  machinery  to  and 
from  liis  premises  in  trolleys  or  waggons 
across  the  flagged  footway.  It  was  in  so 
doing  that  tlie  damage  was  done  which 
formed  the  subject  of  the  present  complaint 

The  right  of  the  respondent  to  do  so  depends 
upon  the  nature  and  extent  of  the  rights 
acquired  by  the  public  over  the  footway  in 
question,  either  at  common  law,  or  under 
the  IL'ghway  Acts,  or  the  Metropolis  Local 
Management  Act  (18  &  19  Vict  c.  120). 

The  o\^iier,  who  dedicates  to  public  use  as 
a  highway  a  portion  of  his  land,  parts  with 
no  oUier  right  than  a  right  of  passage  to  the 
public  over  the  land  so  dedicated,  and  may 
exorcifio  all  other  rights  of  ownership,  not 


inconsistent  therewith;  and  the  appro)»tt- 
tion,  made  to  and  adopted  by  the  public,  oft 
part  of  the  street  to  one  kind  of  passage,  uA 
another  part  to  another,  does  not  depnus 
him  of  any  rights,  as  owner  of  the  land,wlu^ 
are  not  inconsistent  with  the  right  of  pmip 
by  the  public. 

If  this  were  not  so,  the  owner  of  a  kigp 
estate,  having  dedicated  a  portion  of  his  laoi 
to  the  use  of  the  public  as  a  roadway,  and  ttaj, 
or  the  persons  representing  them,  hxn^ 
raised  a  footpath  on  one  side  of  such  roadw 
for  their  own  more  convenient  use  Hbsmi 
would,  after  a  lapse  of  time,  be  so  bound  ^ 
this  convenient  arrangement  of  such  load^f 
as  to  be  unable  to  open  a  new  gateway  t 
entrance  to  his  land  from  such  roadiH( 
without  being  liable  to  be  convicted  xait 
the  provisions  of  the  Highway  Act  If  tki 
were  really  the  law,  the  result  would  be  mok 
serious  to  owners  who  have  dedicated,* 
may  dedicate,  roadways  to  the  publio;  ui 
in  towns  would,  to  a  great  extent,  prevent  thi 
owners  of  houses  and  buildings  from  changog 
their  character  and  use  to  any  purpose  of  bM- 
ness  which  could  not  be  accomphshed  withoal 
the  use  of  a  horse,  or  cart,  or  carriage. 

That  such  is  not  the  law,  appears  tons  to 
be  the  result  both  of  principle  and  autbori^; 
and  we  think  that  the  provisions  of  the  Hi^ 
way  Acts  and  the  Metropolis  Local  Madij^ 
ment  Act,  so  far  as  they  apply  to  roads  cr 
streets,  are  subordinate  to  the  paramooDb 
rights  reserved  by  the  owner.    We  do  vi 
deny  that  the  owner  cannot  derogate  fPM 
the  grant  of  roadway  made  by  him  to  tti 
pubUc,  and  cannot  do  anything  which  voiM 
really  and  substantially  interfere  with  tki 
right  of  passage  by  the  public.    So  farai* 
are  aware,  no  case  is  to  be  found  in  tbelnili 
wliich  conflicts  with  the  view  of  tbelv 
above  expressed,  notwithstanding  the  nut 
rous  instances  which  must  have  occuxnit 
which  an  owner,  rebuilding  or  changing  the 
character  of  his  houses  or  other  baildmA 
has  made  crossings  of  the  footpath,  in  (Xw 
to  carry  into  effect  some  object  of  convenienM 
or  business. 

The  case  of  Lada  v.  Shepherd  (2  Str.  lOW) 
is  a  strong  authority  in  fovour  of  our  view. 
In  tliat  case  the  plaintiff,  being  owner  of  iM 
built  a  street  upon  it  which  had  become  ft 
highway.  An  owner  of  other  land,  oontigupVi 
but  separated  from  it  by  a  ditch,  laid  a  InidgB 
over  the  ditch,  the  end  whereof  rested  on  ^  , 
highway.  The  plaintiff  brought  an  action  rf  i 
trespass  against  the  defendant,  who  insisted 
that  the  plaintiff,  by  making  it  a  street,  and 
dedicating  it  to  the  public,  was  laecluded 
from  suing  him  as  for  a  trespass  on  hii 
private  property,  although  he  might  be  liaWj 
to  indictment  for  a  nuisance :  but  it  was  said 
by  the  Court :  "  It  is  certainly  a  dedicatkA 
to  the  public  so  fiau:  as  the  public  has  occasut 
for  it,  which  is  only  for  a  right  of  passagiB; 
but  it  never  was  understood  to  be  a  tian^ 
of  the  absolute  property  in  the  soiL' 
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That  the  property  of  the  soil  and  freehold 
I  a  highway  is  in  the  owner,  or  tlio  ropre- 
fntative  of  the  dedicating  owner,  Rnbject  to 
1  easement  for  the  benefit  of  the  public,  was 
luo  decided  in  Domston  v.  Pai/nr  (*2  H.  Bl. 
27),  and  is  supported  by  the  authorities  cited 
1  the  notes  to  that  case,  in  2  Smith's  Loadiog 
•MS  (2  Sm.  L.  G.  136,  6th  ed.).    The  same  , 
octriue  is  clearly  stated  by  Lord  Camplx)ll,  ■ 
J.,  m  lifg.  V.  Pi-att  (4  K  &  B.  860,  865;  ■ 
4  L.  J.  (M.  C.)  113),  which  was  the  case  of 
oonviction  of  the  appellant  under  1  &  2 
ITm.  4,  c.  32,  s.  30,  for  committing  a  trespass,  , 
7  being  in  the  daytime  on  land  in  the  occu- 
atiou  of  one  Bowyer  in  search  of  game, 
^tt,  the  appellant,  was  in  fact  on  a  public 
ighway  in  pursuit  of  gome,  the  land  on  both 
ides  being  the  property  of  Bowyer ;  and  the  ' 
lonrt  held  that  he  was  rightly  convicted,  as  ' 
iie   road  was    land   in  the  oceupation  of  , 
iowyer,  subject  only  to  the  right  of  way  of  ! 
le  public.    Lord  Campbell,  in  giving  his 
idgment,  thus  expressed  his  opinion  of  the 
i\r  as  applicable  to  that  case :  "  lie,"  the  ; 
ppellant,  "was  beyond  all  controversy  on 
lira,  the  soil  and  freehold  of  which  was  in 


the  owner  of  the  adjoining  land,  that  is,  Mr. 
Bowyer.  It  is  true  the  public  had  a  right  of 
way  there ;  but,  subject  to  that  right,  the  soil 
and  every  incident  to  the  ownership  of  the 
soil  was  in  Mr.  Bowyer."  And  the  other 
judgt>s,  in  their  judgments,  limit  the  right  of 
the  public  to  the  use  of  the  way  for  the 
puqx>se  of  passing  and  re-passing  thereon. 
Whether  or  not  that  case  is  open  to  doubt  as 
to  the  construction  put  upon  the  Game  Act, 
it  truly  expresses,  as  we  think,  the  true  limit 
of  the  public  rights  over  a  highway;  and 
inasmuch  as  the  magistrate,  in  the  present 
case,  has  expressly  found,  "  that  the  freehold 
property  in  question  could  not  be  reasonably 
enjoyed  without  access  across  tlie  existing 
footway,  and  that  the  rights  of  ownership  and 
those  of  the  public  might  be  jointly  exercised 
consistently  with  the  general  welfare,"  wo 
think  that  he  was  justified  in  dismissing  the 
summons.  Our  judgment  will,  therefore,  be 
for  the  respondent. 

Jud'jment  for  the  respondent. 

Attorneys  for  appellants :  //.  F,  <fe  C.  Chester. 
Attorneys  for  respondent :  Leuns  ik  Sons, 


Jan.  17, 1872.    Whitb,  Appellant  ;  Feast,  Respondent.    [7  Q.  B.  353.] 


oriadiction  of  Josticeii— 24  k  2r>  Vict.  c.  97,  8.  52 
— '•  Wilful  '•  Damage  to  Property—-  Fair  and 
Beasonable  Suppoflition  of  Right" 

By  24  &  25  Vict.  c.  97,  s.  52,  "  whoever  shall 
rnlfully  or  maliciously  commit  any  damage  to 
'.ny  real  or  personal  profHrty^  shall,  on  convic- 
ion  hrfore  a  justice,  be  subject  to  imprisonment 

r  fine Provided  that  nothiuff  hi'rein 

tmtaineti  shall  extend  to  any  ease  wfyre  the 
Hirty  acted  under  a  fair  and  reamnMe  sup- 
wition  that  he  had  a  ri^ht  to  do  the  act  corn- 
gained  of.  .  .  ." 

The  appellant  loas  charged  under  the  above 
xlion  en  the  following  facts :  'llie  appellant, 
ting  employed  by  D.,  went  with  thirtten  other 
ten  and,  without  any  communicaiion  with  tfie 
espondent,  entered  an  enclus*'d  garden  of  the 
e$pondenfs  and  dug  a  ditch  four  ftet  wide 
na  three  feet  deep,  and  from  forty  to  fifty  yards 
•)ng,  extending  from  one  end  of  the  garden  to 
he  other.  There  had,  some  fifteen  years  ago, 
sen  a  ditch  over  jtart  of  the  ground,  before  it 
sx»  endosetl  as  a  gardm  by  respondent's  pre- 
lecessor  in  title ;  but  there  had  upver  been  any 
Mtch  for  about  tw^enty  yards  of  the  length 
ui  by  appellant.  D.  ivas  exercising  "what 
\e  enneidered  a  public  right.^ 

The  justices  found  that  the  apj)eUant  did 
wi  act  under  a  reasonable  supjtosition  that  he 
\(nd  a  right  to  do  the  act  complained  of,  and 
lonvicted  him  accordingly ; — 


Held,  that  the  conviction  was  right;  that  the 
exjyress  jtroviso  in  s.  52  overrode  the  proviso 
usually  implied  as  to  summary  convictions,  that 
a  bond  fide  claim  of  right  ousted  the  jurisdic- 
tion of  the  justices.  That,  under  the  circum- 
stances, the  apjtcllant  could  not  be  in  a  better 
position  than  D.  who  employ fd  him,  and  as- 
suming in  his  favour  (which  did  not  appear) 
that  he  liad  all  the  knowledge  which  T>.  had, 
the  justices  were  right  in  finding  that  he  did 
not  act  under  a  fair  and  reasonable  supposition 
of  right. 

Case  stated  by  Justices  of  Norfolk,  under 
20  &  21  Vict.  c.  43. 

An  information  was  preferred  against  the 
appellant  by  the  responaont,  for  tliat  he  did 
unlawfully,  wilfully,  and  maliciously  commit 
damage,  injury,  and  spoil,  to  and  upon 
certain  real  property  of  the  resjxjndent  of  a 
private  nature,  to  wit,  the  land  and  soil  of  a 
certain  garden,  by  then  and  there  digging 
and  cutting  a  certain  gripple  therein,  thereby 
then  and  there  doing  injury  to  the  amount  of 
1/.,  contrary  to  21  &  25  Vict.  c.  97,  s.  52.  (1) 


{V)  24  &  25  Vict.  c.  97,  s.  52  :  "  Whoeoever 
shall  wilfully  or  maliciouBly  commit  any  damageu 
injury,  or  spoil  to  or  upon  any  real  or  penonal 
property  whatAoovor,  oitber  of  a  public  or  private 
Diituro,  for  which  no  punishment  is  hereinbefore 
provided,  shall,  ou  conviction  thereof  befors  ft 
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It  wrui  contended  on  behalf  of  the  appellant 
that  the  justicea  had  no  juriEdiction  to  hear 
and  detcnnine  the  information :  bnt  it  was 
not  eliuwn  to  the  justicea  hj  evidonco  or 
otherwise  that  the  apjKliant  acted  under  a 
fair  and  reasonable  supposition  tliat  he  had  a 
right  to  do  the  act  complained  of.  The  jus- 
tices therefore  determined  to  proceed  with 
the  hearing  of  the  information. 

It  was  proved  that  the  respondent  lives 
at  Walsoken,  and  is  the  owner  and  occupier 
of  a  garden  there  of  which  his  father  was  the 
owner  up  to  tbe  time  of  his  decease. 

The  appellant  lives  about  six  miles  from 
Walsoken,  and  on  the  da;  mentioned  he  came 
\[(ith  thirteen  other  men  and,  without  any 
^mmunicatioD  with  thu  respondent,  forcibly 
entered  the  respondent's  garden,  and  dug  and 
out  in  the  land  and  soil  thereof  a  gripple 
(which  means  a  small  ditch)  about  four  feet 
wide  at  the  top  and  about  three  feet  deep, 
and  from  forty  to  fifty  yards  in  length,  extend- 
ing from  one  end  of  the  garden  to  the  other. 

The  father  of  the  respondent  and  the  re- 
spondent (who  immediately  succeeded  his 
father)  have  occupied  the  garden  in  succes- 
sion uninterruptedly  for  thirty-six  ^ears; 
and  there  never  was,  during  that  period,  or 
at  any  previous  time,  any  gripple  or  ditch 
whatever  upon  the  site  of  at  least  from  fifteen 
to  twenty  yards  in  length  of  the  gripple  dug 
and  cut  by  the  appellant  at  that  end  of  such 
gripple  which  lies  next  the  road  called  the 
tjilt  lioad. 

No  gripple  has  existed  for  many  years,  if 
ever,  upon  tlie  site  of  the  residue  of  the 
gripple  dug  and  out  by  the  appellant  until 
ho  so  dug  and  cut  the  same. 

The  damage  and  injory  done  by  the  appel- 
lant to  the  land  and  soil  of  the  garden,  and 
to  the  respondent  as  the  owner,  by  digging 
and  cutting  the  part  of  the  gripple  of  the 
length  from  fifteen  to  twenty  yards  where 
ntme  formerly  existed,  amounts  to  11. 

The  following  witneescs  were  examined  on 
behalf  of  tlie  appellant : — 

Adam  Dawaoa  itepoaed  ;  I  livo  in  Wisbeach, 
and  know  Chapel  Btii^t.  Walaokan.    I  purchiued 

justice  of  the  peace,  nt  the  discretion  of  the 
juiitice,  either  bo  ciiiiimittud  to  tho  couimoii  gaol 
or  house  of  norroctioe,  ttitre  to  be  imprisoned 
ouly,  ur  to  be  impriBoncd  iind  kept  to  hanl  labour 
fiir  any  Icrm  not  exoeeiling  two  muntba,  or  else 
shall  forfait  sdiI  pay  nuoli  Bom  of  money  not  ei- 
eeeding  51,  as  to  the  justices  shall  Beem  mett,  and 
also  aucb  fiulber  aum  of  money  as  slioll  nppeei'  to 
tbe  jiutice  to  be  a  nuisonableoimpenaHtioDtor  the 
damage,  injury,  or  spoil  to  committed,  not  i^roud- 
iug  tLo  sum  of  5i.  . ..  .  Provided  tbat  outliing 
herein  COD  tainocl  sball  eitend  to  any  casu  where  the 
potty  actod  under  a  feir  and  rcBBonable  suppoaitiou 
thut  he  had  a  right  to  do  tbe  act  complained  of, 
nor  to  any  treepasi,  not  being  wilful  and  omli- 
eioiu,  cummitted  in  hunting,  llildng,  or  in  the 
pnniait  of  game,  hut  that  every  such  (respaas 

"'^  (w  puniiAable  in  the  eatoe  inaanei  sa  it  ^hla 

■"C(  hnd  aot  jMMed." 


property  there  In  IB39;  at  that  time  tbc 
gripple  fnim  Chapel  Street  to  the  Silt  Bi 
throe  ieet  wide  and  a  foot  and  a  half  h 
da.'p;  it  took  tlie  surface  dnuaaxe  o 
Street  When  it  got  to  the  6ilt  Boad 
know  where  it  went  to.  At  that  place 
neur  the  property  of  the  Tsspondeut' 
There  was  a  curt-road  between  tbe  gri| 
the  property.  The  (nipp'e  eontiuDBa 
whole  way  from  Chapel  Btreet  to  the  f 
from  the  lime  I  purchased  tbe  prupertj 
for  twenty-two  yi^ara.  Wlien  the  res] 
father  enclosed  tbe  whole  of  that  poitii 
was  on  the  south  side  of  his  property  1  a 
whether  lie  filled  in  tbe  dike  or  not.  1 
was  there  when  he  eocLoaail  it  I  ^ve  d 
for  the  dike  to  be  cut 


One 


I  was  eiLercising  what  I  consid^ml 
public  right  I  never  asked  lespoadeut  t 
gripple  out  I  think  it  was  a  proper  tlii 
I  swear  tlie  gripple  tan  Uirough  tu  ibe  S 
I  can't  say  when  I  saw  it  open  lust 
it  was  open  flfteeu  years  ago.  1  con't  ea<r 
water  went  down  it  The  chairman  of  U 
of  heolth  said  if  we  would  find  a  dmii 
board  would  take  tbe  mad.  I  submittn 
dtainnfte  being  closed  fllteen  yean  ago. 
-i^mcmber  the  gripple  being   "' 


Joseph  Larmet  deposed  :  I  live  ie  Wish 

apcl  Street  Walaoken,  and  Soul 

id  the  Silt  Road.  South  Street  interrenea 


iPosepb  Li 
know  Chftpd 


Chapel  Street  and  the  Silt  Koad. 
gripple  in  1855  eitendirg  from  Chapel  Sir 
SittRood.  I  should  cell  it  a  small  ditch, 
wide  at  the  top  aud  two  or  three  foet  da 
seen  water  in  it  the  whole  way.  It  pc 
property  now  occupied  by  respondent,  a 
was  a  rond  between  it  and  such  proper^ 
passengers  with  a  hand-cart.  Mr.  F< 
elder,  enclosed  Ma  part  about  ISSOorlt 
encloaed  it  with  bigli  boardd  at  Ixith  end 
pect  it  was  used  as  a  drainage,  and  incor 
has  arisen  from  tho  enctosnre  to  tlie  diaii 
tbe  road  was  aftorwarda  enclosed  op  h 
Street. 

On  cross-examination — 

I  have  nothing  to  do  with  the  cuttin 
ditch.  I  speuk  to  the  best  of  my  ka 
The  gripplu  wub  open  in  1855.  I  cannot  i 
I  saw  water  io  it.  It  cannot  name  a  timi 
saw  wuter  in  it  I  come  to  Wisbeacli 
and  since  that  lime  I  saw  water  at  the 
Street  end.    I  cannot  s)>eak  to  the  other  < 

It  was  then  again  contended  that  t 
ticfs  had  no  jurisdiction  to  enterta 
caso,  or  to  at^judicate  thert-on,  but 
donee  was  adduced  in  support  of  such 
tion,  nor  was  it  made  to  appear  in  any  v 
the  appellant  bad  any  reason  to 
although  set  to  work  by  the  witness 
Dawson,  that  Dawson  so  employed 
order  to  assert  or  exercise  any  right  pc 
or  supposed  to  be  possessed  by  Da WBon 
far  as  appeared,  the  appellant  was  a  s 
to  tho  roitpondcnt,  and  did  the  act  com; 
ol  m  \}nc  uifonnation  under  the  men 
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'son  asserted  the  claim  mentioned 
dence. 

iMticos,  on  consideration  of  all  the 
inccs  of  the  case,  found  and  deter- 
lat  the  appellant  did  not  act  under 
I  reasonable  supposition  that  ho  had 
>  do  tlio  act  complained  of.  They 
d  and  determined  that  Dawson  and 
Nere  in  error  in  deposing  that  the 
►r  ditch  to  which  they  deposed  as 
extending  from  Chapel  Street  to  the 
.  extended  throughout  the  whole  of 
,nce ;  and  that  in  fact  such  gripple,  if 
I  ever  existed  at  all  in  the  line  de- 
by  them,  only  extended  from  Chapel 
a  ix>iut  short  of  the  Silt  Road,  and 
herefrom  at  least  from  fifteen  to 
^ards,  and    that    throughout    such 

0  twenty  yards  no  gripple  ever 
util  the  gripple  complained  of  was 

cut  by  the  appellant,  as  charged  in 
mation. 

upon  the  justices  adjudged  that  the 
b  was  guUty,  and  convicted  him  of 
ice  charged  in  the  information,  and 

1  that  he  should  forfeit  and  pay  Is, 
and  should  pay  17.  compensation  for 
y,  and  lbs.  (od,  costs,  and  in  default 
be  imprisoned  and  kept  to  hard 
3r  seven  days,  unless  the  sums  were 
aid. 

Court  should  be  of  opinion  that  the 
had  jurisdiction  or  power  to  hear 
ermine  the  information,  and  that, 
uch  jurisdiction  or  power,  they  had 
t  authority  upon  the  evidence  to 
the  appellant  of  the  said  offence 
against  him  in  the  information,  then 
iction  was  to  be  confirmed.  But  if 
rt  should  be  of  a  contrary  opinion, 
conviction  would  be  quashed. 

'uce,  for  the  appellant,  contended, 
t "  wilfully,"  used  in  s.  52  in  connec- 
h  **  maliciously,"  must  mean  some- 
lore  than  intentionally;  and  that 
aid  bo  no  oflfence  committed  without 

rea.  Secondly,  that  although  the 
liad  negatived  the  reasonableness  of 
nd  of  supposition  under  the  proviso 

yet  the  jurisdiction  of  the  justices 
jod  by  the  bon4  fide  claim  of  riglit  at 

law,  which  restriction  was  not  taken 

the  proviso.  [He  referred  to  lief/,  v. 
i  (4  B.  &  S.  801 ;  '62  L.  J.  (M.C)  208) ; 
'*eai'>on  (Ante,  p.  183) ;  l.eUt  v.  Vine 
J.  (M.C.)  207);  Htuh^ti  v.  MacRae 
S.  r>85;  33  L.  J.  (M  C.)  65).]  Lastly, 
illant  was  simply  a  labourer,  ordered 
e  work  by  Dawson ;  and  the  justices 
tiercfore  to  have  found  that  he  had 
ound  for  supposing  tliat  Dawson  had 
to  give  the  order. 
^tr,  for  the  respondent,  was  not  heard. 

niBN,  C  J.  I  am  of  opinion  that  our 
it  must  he  for  the  respondent.   With* 


out  questioning  the  general  proposition  that 
where  summary  jurisdiction  is  given  to  jus- 
tices to  convict  for  a  trespass,  there  must  be 
the  implied  restriction  that  they  are  to  hold 
their  hands  where  the  defendant  sets  up  a 
bona  fide  claim  of  right,  yet  it  is  perfectly 
com]:)etent  to  the  legislature  to  qualify  this 
restriction  within  such  limits  as  seem  gooid 
to  them,  and  wo  are  bound  to  ac^udicate,  in 
the  present  case,  with  reference  to  the  terms 
of  the  enactment  and  proviso  in  s.  52.  By 
that  section  a  person  is  made  liable  to  he 
summarily  convicted  who  has  committed, 
either  wilfully  or  maliciously,  damage  or  in- 
jury to  property;  and  by  the  proviso  such 
primd  facie  wTongdoer  is  not  entitled  to  call 
upon  the  magistrates  to  hold  their  hands, 
unless  he  gives  them  suflBcient  evidence  to 
convince  them  that  he  acted  under  a  fair  and 
reasonable  supposition  that  he  had  a  right  to 
do  the  act,  although  he  may  have  honestly 
believed  that  he  was  justified  in  doing  tiie 
act.  That  is,  the  legislature  have  chosen  to 
put  a  different  restriction  uj^n  the  jurisdic- 
tion of  the  justices  from  that  which  would 
otherwise  have  been  implied,  inasmuch  as 
they  have  ex])ressly  enacted,  that  in  order  to 
oust  the  justices'  jurisdiction  there  must 
have  been  a  fair  and  reasonable  ground  for 
the  supposition  of  the  right.  The  legislature, 
therefore,  having  expressly  stated  the  limit, 
it  is  not  for  us  to  impose  any  other  limit;  the 
express  restriction  supersedes  the  implied  re- 
striction. 

The  second  question  is  whether  on  the  facts 
the  justices  were  right  in  finding  tlmt  the 
appellant  had  no  fair  and  reasonable  ground 
for  the  supposition  tliat  he  had  the  right  to 
dig  the  ditch ;  I  think  there  was  abundant 
evidence  on  which  to  find  that  he  had  no 
such  fair  and  reasonable  ground.  It  is  said 
that  the  appellant  was  employed  by  another 
as  a  mere  labourer,  and  that  ho  was  justified 
in  doing  what  Dawson  told  him  to  do.  But 
I  cannot  accede  to  that  proposition,  nor  do  I 
think  that  that  is  the  groimd  on  which  im- 
munity from  the  jurisdiction  of  justices  can 
be  claimed.  In  the  present  case,  at  all  events, 
the  servant  cannot  be  in  a  better  position  than 
the  employer ;  and  I  will  suppose  in  his  fa- 
vour, that  ho  had  made  inquiries  and  ascer- 
tained the  grounds  on  wliich  Dawson  himself 
says  he  considered  he  was  asserting  a  sulv 
stantial  public  right.  I  will  assume  the  em- 
ployer and  the  appellant  to  have  the  same 
knowledge,  and  if  the  ground  on  which  Daw- 
son actea  was  not  fair  and  reasonable,  the 
appellant  can  be  in  no  better  position.  The 
magistrates  set  out  the  evidence  on  which 
Dawson  says  he  thought  he  was  exercising 
a  public  right ;  and  they  find  that  over  part 
of  the  ground  there  never  existed  a  ditch  at 
all  and  over  the  rest  the  ditch  had  been 
stopped  up  fifteen  years  ago  without  any  as* 
sertion  of  right ;  and  that  Dawson  sends  the 
appellant  mtki  tvoX^^  oi  ^c^a^v»^isx  ^*^cd!siLT&«GL^ 
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tho  rcflpondent's  private  garden,  and  tells 
them  to  dig  the  ditch.  I  think  tho  magis- 
trates were  fully  justified  in  the  conclusion 
of  fact  to  which  they  came.  For,  though  I 
quite  agree  that  magistrates  cannot  give 
themselves  jurisdiction  or  retain  jurisdiction 
by  finding  a  particular  fact  one  way,  if  the 
evidence  is  clearly  the  other  way,  yet  in  the 
present  case,  so  far  from  there  not  being 
evidence  to  justify  their  finding,  I  think 
their  decision  was  right. 

Blagkbubn,  J.  I  am  of  the  same  opinion. 
It  is  inaccurate  to  talk  of  the  common  law 
restriction.  All  summary  jurisdiction  is  the 
creature  of  statute ;  and  on  the  principle 
that  title  could  not  Ix)  intended  to  be  decided 
by  an  inferior  tribunal,  there  has  arisen  the 
well-established  rule,  that  every  statute  giving 
summary  jurisdiction  has  the  implied  restric- 
tion as  to  title,  and  that  the  justices  must  hold 
their  himds  if  a  bona  tide  claim  of  right  is  set 
up.  On  the  other  hand,  in  some  statutes,  as 
the  Highway  ^^^ts,  the  terms  used  shew  that 
the  justices  were  not  to  hold  their  hands,  even 
if  a  right  were  sot  up.  Another  rule  is,  that 
wherever  jurisdiction  is  given  summarily  to 
punish  an  offence,  as  there  can  be  no  crime 
unless  there  be  mens  rea,  therefore  if  the 
alleged  offender  lx)n&  fide  thinks  he  has  a 
right  to  do  the  act,  that  would  be  a  defence. 
But  this  necessity  of  a  mens  rea  depends  on 
the  precise  terms  of  the  enactment  creating 
the  crime  or  offence,  or  whether  it  apj^ars  to 
have  been  the  intention  to  protect  property 
from  mere  wilful  trespass  as  distinguished 
from  a  guilty  act.  In  the  present  case  the 
words  are  "wilfully  or  maliciously."  It  is 
noteworthy  that  in  the  previous  section  (51) 
the  words  are  **  unlawfully  and  maliciously," 
and  the  offence  is  made  a  misdemeanour,  and 
there  is  no  proviso.  In  s.  52  the  words  are, 
"  wilfully  or  maliciously,'*  and  then  comes  the 
proviso  excepting  the  case  where  the  party 
acted  under  a  fair  and  reasonable  supposition 
of  right.  It  is  to  be  observed,  therefore,  that, 
not  only  are  the  words  changed  from  "  and  " 
to  **  or,"  but  there  is  also  the  proviso  that  a 
trespass  committed  out  hunting  or  fishing,  if 
not  wilful  and  malicious,  shall  not  be  within 
the  enactment,  shewing  that  the  legislature 
very  sensibly  and  purposely  distinguished  be- 
tween a  trespass  wilful  or  malicious  and  a  tres- 
pass wilful  and  malicious.  And  it  is  obvious 
that  very  many  injuries  may  be  done  to  pro- 
perty wilfully  without  being  malicious,  by 
persons  so  poor  that  a  civil  action  would  1x3 
no  remedy;  so  that  it  might  well  be  desirable 
to  protect  property,  and  yet  not  desirable  that 
the  person,  though  iKX)r,  should  be  ousted  of 
his  civil  rights  if  the  act  were  done  under  a 
fair  and  reasonable  supposition  of  riglit ;  and 
the  legislature  may  also  well  liave  considered, 
we  may  trust  magistrates  to  decide  whether 
the  fair  and  reasonable  supposition  is  or  is 
not  well  founded ;  and  if  a  man,  with  a  bond 
fide  claim  of  right,  still  wilfully  does  the  in- 


jury, without  a  fair  and  reasonable  ground 
for  liis  supposition,  then  justices  may  contict 
The  real  substance  of  the  enactment  is  the 
power  given  to  the  justices  to  award  com- 
pensation to  a  small  amount,  and  that  power 
ought  to  be  given  and  exercised  whether  the 
act  causing  the  injury  be  done  under  a  bool 
fide  claim  of  right  or  not,  if  not  founded  on  a 
fair  and  reasonable  ground.  The  words  are, 
"  that  nothing  herein  contained  shall  extend 
to  any  case  where  the  party  acted  under  a 
fair  and  reasonable  supposition  that  he  M 
a  right  to  do  the  act  complained  of ;"  and 
whether  the  person  charged  did  so  act  oriK^ 
it  must  be  for  the  justices  to  decide  on  a  dv 
consideration  of  the  evidence  brought  befon 
them.  As  the  proviso  expressly  saj-s  that  the 
claim  of  right  must  be  founded  on  reasonable 
grounds,  the  ordinary  proviso,  usually  implied 
as  to  mere  bona  fides,  is  superseded. 

The  second  question  is,  whether  the  mag»- 
trates  were  right  in  saying  that  the  appellaot 
did  not  act  under  a  fair  and  reasonable  sup- 
position of  right.  The  appellant  was  hired 
to  dig  the  ditch  as  a  labourer  by  Dawson,  and 
it  is  said  that  Dawson's  orders  were  sujfficient 
justification.  I  am  far  from  saying  that  there 
may  not  be  many  cases  where  orders  of  a 
superior  might  well  afford  fair  and  reason- 
able ground :  as  where  a  farmer  in  occupa- 
tion of  a  farm  orders  one  of  his  lalx)urerB  to 
grub  up  an  adjoining  fence,  the  labourer  might 
verv  fairly  and  reasonably  suppose  the  fenner 
had  a  right  to  do  tliis,  though  in  fact  he  had 
none.  But  when  a  man  says  "  Go  and  dig  a 
ditch  in  my  neighbour  s  garden,"  the  labonier 
caimot  fairly  say  he  believed  he  had  the  right 
without  inquiry.  In  this  case,  therefore,  Ai 
appellant  cannot  be  in  a  better  position  thn 
his  employer.  If  Dawson  had  a  fair  suppo- 
sition  of  right,  then  the  appellant  might  ke 
justified  under  his  orders,  assuming  him  to 
have  the  same  knowledge.  Now  the  faeti 
uiK>n  which  Dawson  acted  are  these :— [The 
learned  judge  went  through  the  facts  stated 
in  the  case.]  Upon  these  facts  it  was  an  nn- 
reasonable  supposition  on  the  part  of  Dawson 
that  he  had  a  right  to  make  what  amounted 
to  a  sewer  through  the  respondent's  pro- 
perty ;  it  is  not  im]X)ssible  that  he  thought 
he  had  the  right,  but  on  the  evidence  there 
was  no  fair  or  reasonable  ground  sliewn  for 
his  supposition ;  and,  consequently,  the  jus- 
tices were  right  in  proceeding  to  convict  the 
apx)ellant. 

MsLLOR,  J.  I  am  of  the  same  opinion. 
Where  a  statute  creates  an  offence,  and  the 
statute  itself  states  in  precise  terms  what 
shall  restrain  the  justices  from  acting,  we  are 
not  at  liberty  to  imply  any  other  restriction. 
In  some  sense  there  may  have  been  a  bona 
fide  claim  of  right,  but  there  were  no  reason- 
able grounds  on  wliich  such  a  claim  could  be 
founded ;  and  the  statute  makes  the  reason* 
ableness  of  the  supposition  the  condition  to 
the  magistrates'  jurisdiction  being  oOBted. 
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J.  I  am  of  the  somo  opinion.  The 
must  bring  himself  within  the  pro- 
be wing  that  he  acted  under  a  fair 
inable  supposition  that  ho  had  a 

0  the  act  He  cannot  be  in  a  better 
than  Dawson,  and  on  reading  the 
it  is  impossible  to  say  that  the 

1  reasonable  ground  for  supposing 
ay  right  to  cut  a  ditch  tlirough  the 


re8X)ondent*s  private  property,  tliough  a  very 
strong  motive  is  shewn  why  lie  was  desirous 
of  getting  the  drainage  mode. 

Judgment  far  the  re^aitdent. 

Attorneys  for  appellant :  Jenkins  tfe  AbboU, 
for  »/.  Wais*m^  WisUdch. 

Attorneys  for  rosi^ndent :  Wing  &  Du 
Cane, 


The  Queen,  on  the  PROflEctJnoN  of  the  Ovbrseerb  op  Wolverhampton, 
Kespondbnts  v.  Casswell,  Appellant.    [7  Q.  B.  328], 


Ua,  Non-Rdteability  of— Tolls  for  Cattio 
ooming  iuto  a  Market-placo.  ^ 

utftorized  to  be  taken  by  an  Act  qf 
ity  in  resfiect  of  cattle  brought  into 
for  sale,  which  become  due  as  soon  as 
ire  hrought  into  the  market-place ,  and 
cattle  are  put  into  a  pen  or  tied  vji, 
narket  tolls^  and  not  in  the  nature  of 
r  tolls  taken  in  respect  of  the  use  of 
fid  in  assessing  the  lessee  of  the  inarket 
to  the  poor-rate ,  in  respect  of  his 
'.  of  the  market-place,  such  tolls  cannot 
nto  account  as  en/uincing  the  value  of 
tion, 

PEAL  against  a  poor-rate  for  the 

Wolverhampton,  the  Wolverhamp- 

er  Sessions  affirmed  the  rate  subject 

poration  of  Wolverhampton,  as  the 
"d  of  health,  are  possessed  of  an 
market-place,  situate  in  Cleveland 
d  Bilston  Street,  Wolverhampton. 
>Volverhampton  Improvement  Act, 
local  board  had  power  to  maintain 
knd  to  levy  tolls,  as  in  the  schedules 
;t  annexed,  and  also  power  to  grant 
the  markets,  market-places,  tolls, 
ly  period  not  exceeding  seven  vears. 
they  leased  the  cattle  and  pig 
being  the  enclosed  market-])lace 
•ntioned)  to  the  ai)i)ellant,  and  the 
en.  existing  or  thereafter  altered  for 
of  five  years. 

)dule  G  of  the  Act  the  tolls  are  all 
cattio  market  tolls,"  and  are  of 
ises — one  class  for  animals  brought 
larket-place  for  the  purpose  of  sale, 
ler  class  for  animals  placed  under 
paces  or  in  pens  or  sheds  in  the 
aoe,  and  a  third  class  for  animals 
I  at  night  in  the  market-place, 
ct  was  repealed  by  the  Wolver- 
Improvement  Act,  1869  (32  <&  33 
cxxi;.  By  &  410  of  the  new  Act, 
Ac,  under  the  repealed  Act,  are  to 


continue  valid.  By  s.  193,  the  corporation 
have  power  to  continue  and  establish  markets 
and  fairs,  and  inter  alia,  "  the  cattle  market 
and  fat  pig  market "  before  mentioned,  and 
"may  demand  and  receive  tolls,  stallages, 
and  rents,"  as  specified  in  the  7th  schedule 
to  the  Act.  By  s.  194  it  is  declared  that  the 
limits  of  the  markets  and  fairs  of  the  corpo- 
ration shall  be  the  same  as  the  limits  of  the 
borough.  By  s.  200  sales  of  cattle,  except  in 
the  cattle  market,  are  proliibited  under  a 
penalty.  By  ss.  202  and  203  the  tolls  in  the 
markets  and  fairs  in  respect  to  the  occupa- 
tion of  stalls,  &c.,  or  of  articles  sold,  are  pay- 
able not  only  by  the  original  taker  or  seller, 
but  also  by  any  subsetiuent  taker  or  seller, 
during  the  same  day. 

By  s.  5^04  "  the  tolls  in  respect  of  cattle 
brought  to  the  market  for  sale,  shall  become 
due  as  soon  as  the  cattle  in  respect  whereof 
they  are  demandable  are  brought  into  the 
market-place  and  before  the  cattle  are  put 
into  any  pen  or  tied  up  in  such  market-place ; 
and  if  the  cattle  be  not  removed  within  ono 
hour  after  the  close  of  the  market  another 
toll  shall  become  due  in  respect  of  the  cattio 
so  omitted  to  be  removed." 

By  Table  F.  in  the  7th  schedule  the  pay- 
ments for  bringing  cattle  into  the  market 
are  termed  "cattle  market  tolls,"  and  the 
other  payments  are  termed  respectively  *'  shed 
and  pen  rents  "  and  *'  lodging  rents."  The 
cattle  market  tolls  are:  for  every  horse  or 
mule  under  13  hands,  4(^.,  above  13  hands, 
6g^.  ;  for  every  foal,  ass,  or  calf,  2'i. ;  for  every 
bull,  cow,  steer  or  heifer,  4(i.;  for  every 
sheep,  lamb,  or  goat.  Id. ;  for  every  pig  not 
exceeding  20  lbs.,  hd,\  exceeding  20  lbs. 
and  not  exceeding  200  lbs..  Id, ;  exceeding 
2001bs.,2(i. 

By  the  rate  appealed  against  the  appellant 
is  rated  as  '*  the  occupier  of  the  cattle  and 
pig  markot." 

The  estimated  area  is  stated  in  the  rate  to 
be  3a.  2r.  25p.  the  gross  estimated  rental 
as  1100^.,  and  the  rateable  value  as  880^. 

The  sole  question  on  appeal  was  whether 
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the  first  class  of  *' cattle  market  tolls,"  re- 
ceived by  the  appellant  for  cattle  brought 
into  the  market-place  for  the  purpose  of 
sale,  may  be  taken  into  accoimt  in  estimating 
for  the  purpose  of  the  rate  the  yearly  value 
of  the  appellant's  occupation  of  the  market- 
place. 

On  the  part  of  the  appellant  it  was  con- 
tended that  the  toll  in  question  was  an  in- 
corporeal hereditament,  and  did  not  arise  by  [ 
virtue  of  any  occupation  of  the  soil.  On  the 
part  of  the  respondents  it  was  contended 
that,  although  the  toll  per  se  might  not  be 
rateable,  yet  as  the  appellant  was  rated  for 
the  market-place,  and  the  toll  taken  within 
the  market-pla<;e  enhanced  the  value  of  the 
occupation  to  the  appellant,  it  should  bo  taken 
into  account  in  estimating  the  rateable  value 
of  the  market-place. 

If  the  Court  should  be  of  opinion  that  such 
tolls  may  be  taken  into  account  in  estimating 
such  rateable  value,  the  judgment  of  the 
quarter  sessions  was  to  stand  confirmed ;  but 
if  the  Court  should  be  of  a  contrary  opinion, 
the  rate  was  to  be  reduced  to  276/.  15k.,  as  the 
gross  estimated  rental,  and  to  220/.  15«.  as  the 
rateable  value. 

J.  0.  Griffits  (^Gane  with  him),  for  the  re- 
spondents. It  18  not  contended  that  these 
tolls  can  be  rated  per  se,  but  tlie  occupation 
of  the  market  is  enhanced  in  value  by  the 
power  of  taking  these  tolls,  and  a  larger  rent 
is  obtainable  accordingly,  and  the  appellant 
ought  to  be  rated  at  the  enhanced  value: 
Ji'etj.  V.  North  and  South  Shields  Ferry  Co, 
(1  E.  &  B.  140;  22  L.  J.  (M.C.)  9);  Aar/  of 
Durham  v.  BishofWiai^rwtuth  (2  E.  <&  E.  230; 
28  L.  J.  (M.C.)  232) ;  Jieg.  v.  lihyviney  Ry.  Co, 
(Ante  p.  62)  New  c^horeham  v.  Lancinfj  (Ante 
}).  1D7).  The  case  of  lid)ert»  v.  AyUslmry 
(1  E.  &  B.  423 ;  22  L.  J.  (M.C.)  34)  will  be 
relied  upon  for  the  appellants ;  but  it  is  dis- 
tinguishable :  there  the  tolls  were  taken  for 
goods  exposed  for  sale  within  the  ambit  of 
the  market,  but  really  in  the  public  streets ; 
here  the  tolls  are  for  cattle  entering  the 
market-place  the  soil  of  which  is  vested  in 
the  appellant  as  occupier.  Again  the  late 
case  of  Mayor  of  Jjmdou  v.  !^t.  i^epidchre 
(See  note  at  the  end  of  this  case)  will  he 
relied  upon ;  but  in  that  case  the  tolls  were 
for  provisions  carried  into  the  market  which 
could  not  be  said  to  occupy  the  soil;  and 
here  the  cattle  just  as  much  occupy  soil  as  if 
they  were  stalled. 

Poland  {liosunqutt  with  him),  for  the  appel- 
lant. Mayor  of  Loiulon  v.  St.  St-p'dchre  (See 
note  at  the  end  of  this  case)  is  directly  in 
I)oint ;  s.  36  of  the  London  Act  is  in  precisely 
similar  language  to  s.  204  of  the  present  Act. 
[He  read  the  judgments  of  Cockburn,  C.J., 
and  Blackburn,  J.,  from  a  MS.  note  given  at 
the  end  of  tliis  case.]  As  to  the  distinction 
attempted,  that  in  the  one  case  the  toll  was 
for  meat  and  provisions,  whereas  l\v©  \,o\V 
here  is  for  live  cattle,  the  two  classes  ol  VoVAa 


are  not  distingnishable,  both  being  f<»neR 
admission  into  the  market,  not  for  the  oae  if 
the  soil ;  and  the  two  cases  were  asomilaifl^ 
in  Afayor  of  Yarmouth  y,  6ror/m  (1  EAlCL 
102,  111 ;  32  L.  J.  (Ex.)  74,  78),  by  Mu% 
B.,  who  says,  that  if  a  person  earned  g 
in  a  basket  into  a  mancet  for  sale  and 
pened  to  place  the  basket  on  the  fjKni,\ 
"  such  a  use  of  the  ground  would  not  be  itiH 
lage.    It  would  be  nothing  more  than  juM 
the  market  for  hawking,  and  it  might  m\ 
well  be  said  that  cattle  in  a  market,  whiehij 
is  impossible  to  keep   stationary,  haTe 
exclusive  occupation  of  one  spot  of 

and  therefore  stallage  is  payable  inru, 

them."  In  Bex  v.  Bell  (5  M.  <&  S.  221),  itt] 
is  one  of  the  earliest  cases  in  which  thi8l^1 
tinction  between  market  tolls  and  8tal]i|ils 
was  acted  upon  as  to  rating,  it  was  hdd  Wlfs 
a  toll  taken  for  every  sack  of  com  placed «] 
the  ground  and  exposed  for  sale  wis  al 
rateable.  In  Mayor  of  N«A-thampton  i.  Wed] 
(1  Wils.  107)  the  same  distinction  bad  beet 
taken,  and  the  distinction  has  ever  sinsj 
been  adhered  to.  [He  was  then  stopped  )ff\ 
the  Court.] 

CooKBUBN,  C.J.    I  am  of  opinion  that  tioi 
toll,  payable  for  the  admission  of  cattle  nrii 
the  market,  is  not  properly  the  subject  rfi 
rate.    The  distinction  between  markaktefl^l 
and  stallage  has  been  long  taken  aodeii* 
blished ;  though  it  is,  in  my  opinion,  to  ll 
regretted ;  for  a  man,  who  occupies  tiie  rf 
of  a  market  with  the  occupation  enhaal 
in  value  by  reason  of  this  toll,  ought  tell 
assessed  to  the  rates  and  contribute  toil 
public  local  burthens  in  proportion  toil 
value  of  his  occupation.    Bat  we  mnstiM 
by  the  distinction  founded  on  this  pn# 
of  ancient  law,  and  take  it  as  establisbelw 
tolls  payable  merely  as  market  tolls  fa  flu 
use  of  tiie  market  are  not  rateable,  whM 
the  toll  paid  for  the  nse  of  a  stall  whidi  oeei* 
pies  the  soil  is  rateable.    The  present  ioD  il 
})ayable,  not  for  the  use  of  any  shed  or  odtf 
thing  erected  or  maintained  upon  the  mA 
but  independently  of  anything  intheibtfi 
of  stalls  or  sheds,  simply  for  admission  to  w 
market-place ;   and  it  is  therefore  a  mM 
toll,  and  comes  within  the  distinction  and  ii 
not  rateable. 


BiiACKnuRN,  J.  I  am  of  the  same  opiniai. 
In  Mayor  of  London  v.  St.  St-pulchre  (See  nod 
at  the  end  of  this  case)  I  pointed  cat  tbtk 
the  distinction  to  which  my  Lord  has  ad- 
verted was  not  very  intelbgibte,  and  tint  I 
the  legislature  might  well  have  abdishei  ' 
it  when  granting  these  new  toUs.  In  that 
case  the  question  was  whether,  upon  the  oob- 
struction  of  the  London  Act,  it  was  the  is* 
tention  of  the  legislature  to  make  the  tolls  for 
commodities  brought  into  the  market  a  men 
franchise,  and  not  tolls  in  respect  of  the  ose 
ol  V^v^\».\A  %^  «a  tA  be  rateable.    The  spctions 
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tolls,  were  essentially  identical  in  ' 
\i  8.  204  of  the  present  Act,  tlic  only 
1  is  that  there  the  tolls  were  levi- 
jpect  of  provisions  brought  into  the 
lere  they  are  in  res^xjct  of  live 
i  pigs;  but  the  principle  of  the 
a  tnat  case,  that  they  were  *'  market 
.  so  not  rateable,  makes  it  directly 

and  I  cannot  see  any  distinc- 
een  the  two  cases;  on  the  cou- 
ple with  what  Martin,  B.,  said  in 

Y'trmouth  v.  Groom  (1  H.  &  C.  at 
a  L.  J.  (Ex.)  at  p.  78),  that  live 
imply  driven  into  a  market,  and 
1,  cannot  be  said  to  occupy  the  soil 

than  a  living  person  who  walks 
larket  carrying  provisions.  I  may 
lat  a  toll  of  a  halfpenny  is  imposed 
ble  of  these  "cattle-market  tolls'* 
pig  not  exceeding  twenty  pounds 
Ws  would  apply  to  sucking  pigs 
lid  be  carriea  and  not  driven  mto 


the  market.  I  am  clearly  of  opinion,  there- 
fore, that  these  tolls  are  "  market  tolls "  pre- 
cisely the  same  as  the  tolls  in  Mayor  of  London 
v.  ^t.  tiepulchre  (See  note  below),  and  there- 
fore cannot  be  taken  into  account  in  rating 
the  market-place. 

Lush,  J.  I  am  of  the  same  opinion.  The 
question  is  whether  these  "cattle-market 
tolls"  are  a  payment  for  the  use  of  the 
market  only,  or  for  the  use  of  the  soil.  I 
think,  for  the  reasons  already  given,  they  are 
the  former. 

Judgment  for  the  oppeU^int ;  rule  to 
he  amended  accordingly. 

Attorneys  for  appellant:  Pearce  <fc  Son,  for 
Wilkinson  <fh  Gillespie^  Walsall. 

Attorneys  for  respondents:  Bohson,  Tidy, 
d;  litrhertyfor  Horatio  Brewiit,  Wolverhamp^ 
ton. 


Kay,  27, 1871.    Mayor,  &c.y  of  Londaut  Appellants ;  Overseers  of  St.  Sepulchre,  London^ 

liespondents. 


ted  under  12  &  13  Vict.  c.  45,  p.  11. 
oration  of  London,  under  23  &  24  Vict, 
ailt  a  market-house,  shops,  and  stalls 
!  of  provisions  on  a  piece  of  ground,  and 
I  streets  and  approaches  to  the  market, 
if  the  ground,  the  market-house  and 
the  streets  were  vested  in  them.  Under 
irere  empowered  to  levy  certain  tolls  in 
all  meat,  poultry,  and  other  provisions 
ito  the  market,  which,  by  s.  36,  ^  shall 
lie  and  payable  immediately  on  the 
iltry  or  other  provisions  in  respect  of 

1  tolls  are  to  bo  taken  entering  or  being 
to  the  said  market  from  any  person 
he  same  or  causing  the  same  to  be 
to  the  market." 

ipiers  of  the  shops,  stalls,  standings, 
dings,  and  conveniences  iu  the  market 
in  respect  of  their  occupation  in  the 
ay. 

puration  were  rated  by  the  respondents 
r-rate  in  respect  of  these  tolls  taken 

2  and  36.  The  corporation  contended 
Is  were  not  liable  to  be  rated  :  iu  that 
lot  paid  fur  or  in  respect  of  the  use  of  the 
imirket,  but  were  **  market  tolls  '*  in  the 
itation  of  that  term,  as  distinguished 

Iflge." 

stion  for  the  Court  was,  whether  the 
.  were  hable  to  be  rate<l  to  the  poor-nite 
ve  tolls. 

for  the  appellants, 
the  respondents. 

le  cases  were  cited  as  in  the  principal 

w,  C.J.  I  think  it  is  perfectly  clear, 
!ie  tolls  are  token  in  respect  of  articles 
>  the  market,  and  are  not  paid  in  respect 
or  other  corporeal  property  occupied 
)  market,   this  rase    falls  within   the 


principle  established  in  Rex  v.  BeU  (5  M.  &  S.  221). 
I  cannot  distinguish  these  tolls  from  the  tolls 
mentioned  in  that  case ;  the  only  difference  being, 
that  in  the  present  case  they  are  taken  by  virtue 
of  an  Act  of  Parliament,  instead  of  being  taken 
by  virtue  of  an  ancient  franchise.  The  tolls  do 
not  acquire  a  difK)reut  character  because,  instead 
of  being  prescriptive  tolls,  they  happen  to  be  tolls 
taken  by  Act  of  Parliament ;  they  are  still  tolls 
not  taken  in  respect  of  tlie  soil,  but  in  respect  of 
the  franchise  of  the  market. 

BiiACKfiUBN,  J.  I  am  of  the  aame  opinion.  It 
is  established  by  the  construction  put  upon  the 
Poor  Law  Amendment  Act,  that  such  things  only 
can  be  rated  as  enhance  the  value  of  the  occupa- 
tion of  the  land.  The  practical  result  established  in 
many  of  the  cases  cited,  and  which  no  one  disputes, 
is  that  stallage  tolls  paid  to  the  lord  of  a  market  for 
tlie  occupation  of  the  land  are  rateable;  whilst 
the  market  tolls  are  considered  as  attached  to  his 
franchise,  and  are  not  rateable.  That  may  be  a 
distinction  that  may  seem  to  an  ordinary  mind, 
knowing  nothing  of  the  law,  to  be  one  not  easily 
understood,  why  the  lord  is  not  rateable  in  respect 
of  tlie  one,  and  rateable  for  the  other.     The  only 

auestion  is  whether,  under  this  Act  of  Parliament, 
le  tolls  which  the  corporation  have  power  to  take 
are  franchise  tolls  or  stallage  tolls  payable  for  the 
occupation  of  the  soil.  I  can  see  nothing  to  di^ 
tinguish  them  from  market  tolls  attached  to  u 
franchise.  If  the  legislature  did  mean  to  make  the 
corporation  rateable  in  a  different  way  from  an 
ordinary  lord  of  a  market  (which  they  might  well 
have  done),  they  should  have  expressed  their 
meaning  clearly. 

lirsH,  J.,  concurred. 

Judgment  for  (lie  appdlauls. 

Attorney  for  appellants :  T.  J.  Nelson. 
Attorney  for  respondents :  /.  Pontifex. 
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[7  0.  B.  3^4.] 


Poor-rate — ^Rateability  of  Surface  Land  and  Build- 
ings, &c.,  connected  with  Iron  Mines — Mode 
of  ascertaining  Rateable  Value. 

The  appellant  wa^  the  owner  of  iron  mines, 
and  he  rented  two  a^res  and  a  half  of  surface 
land  partly  over  and  jmrtly  adjoining  the 
mines;  he  occupied  the  mines  and  Uind  totjether, 
using  the  surface  for  the  purjwse  of  working  the 
mines  and  getting  the  ore,  and  he  had  erected 
thereon  buildings^  machinery^  workshops,  and 
tramways.  The  surface  land,  buildings,  dx,, 
tvithout  the  mines,  would  be  practically  value- 
less : — 

Held,  that  the  appellant  was  rateable  to  the 
poor-rate  in  respect  of  the  surface  land  with  the 
buildings,  machinery,  workshops,  and  tram- 
ways, although  they  were  occupied  in  connection 
with  a  non-rateabh  subject-matter,  viz,,  an  iron 
mine.  That  the  UKiy  to  ascertain  the  rateable 
value  Ufa 8  to  assume  the  mines  and  surface  to  be 
in  different  hands,  and  then  to  calculate  what 
rent  the  occupier  of  the  mine  would  fuive  to  pay 
for  the  surface  with  the  buildings,  &c,,  erected 
thereon, 

Bex  V.  Bilston  (5  B,  <fc  C  851),  discussed. 

Case  stated  Tinder  12  &  13  Vict.  c.  45,  s.  11, 
on  an  appeal  to  the  Gloucestershire  Quarter 
Scions  against  a  poor-rate  for  the  township 
of  East  Dean. 

The  appellant,  Sir  Ivor  Bertie  Guest,  is  the 
owner  and  occupier  of  certain  mines  of  iron 
ore,  called  Westbury  Brook  and  Dean's  Meend, 
as  galee  or  assignee  of  certain  gales  from  the 
Crown,  under  1  &  2  Vict  c.  43. 

By  8. 1  of  24  &  25  Vict.  c.  40,  the  grant  of 
a  gale  of  coal  or  iron  shall  be  deemed  to  have 
conferred,  and  shall  confer,  on  the  galee  and 
his  assigns  a  licence  to  work  the  mine,  and 
shall  bo  deemed  to  have  conferred  on  the 
grantee  and  his  assigns  an  interest  in  the 
nature  of  real  estate,  such  licence  being  con- 
ditional on  the  payment  of  royalties  to  the 
Crown. 

By  s.  25  of  1  &  2  Vict.  c.  43,  the  commis- 
sioners may  grant  to  any  galee  leases  for  terms 
not  exceeding  thirty-one  years  of  the  unen- 
closed waste  land  of  the  Forest  of  Dean,  for 
the  purpose  of  erecting  thereon  any  house, 
building,  or  maclunery  for  tlie  convenient 
worldng  of  any  mine,  or  for  any  purpose  con- 
nected with  any  mine  or  work,  not  more  than 
one  and  a  half  acres  of  land  to  be  included 
in  any  such  lease.  Certain  surface  lands  in- 
cluded in  the  assessment  appealed  against 
were  demised  to  the  appellant,  under  the 
above  section,  for  the  purposes  therein  men- 
tioned, for  thirty-one  years,  and  he  has  tlie 
exclusive  possession  and  occupation  thereof. 

Some  of  the  surface  lands  are  above  the 
mine  of  iron  ore,  and  other  of  Bwch  Rxxiiwi© 


\ 


lands  are  distinct  and  separate  from  the 
mines.  The  mines  extend  over  An  area  d 
about  310  acres,  and  the  surface  lands  oTcr 
an  area  of  2a.  16/). 

The  pit  included  in  the  rate  is  an  oval  or 
egg-shaped  shaft  about  222  yards  deep  aad 
sixteen  and  a  half  feet  and  fdght  feet  vidi: 
it  is  partly  lined  with  stone  or  brick  wod. 
In  the  centre  of  the  shaft  are  guides  or  fiaiM 
to  steady  the  cage  on  which  the  carts  oo|> 
taining  the  ore  are  brought  to  bank.  At  09 
or  lx)th  ends  of  the  shaft  are  throe  setif 
pumps  about  fourteen  inches  in  diameter,  III 
pumping  water  from  the  workings  near  tit 
pit ;  and  on  the  demised  surface  lands  isa 
large  stone  building,  which  contains  ao  » 
gine  of  170  horse-power,  used  for  prnDpivf 
water  by  means  of  the  pumps  in  the  ebift. 
There  is  also  another  building  containing  a 
engine  of  fifty  horse-power,  used  for  briogiBg 
the  ore  from  the  mine.  There  are  boilers  at 
in  masonry,  and  a  largo  chimney  to  the  fiI^ 
naces  for  heating  the  boiler.  The  boilers  be- 
long to  the  engines.  All  these  are  absolutely 
necessary  to  bring  the  iron  ore  to  bank. 

The  other  buildings,  plant,  and  tram 
comprised  in  the  rate  consist  of  one  office, 
workshops,  and  two  storehouses;  a 
bridge  fixed  in  the  land,  capable  of  weighn|: 
up  to  seven  tons ;  and  745  yards  of  railijft 
laid  on  the  land  in  the  usual  manner,  iw 
railway  is  used  for  bringing  coals  to  theboito 
furnaces,  and  for  conveying  the  iron  oieiif  J 
from  the  pit  mouth ;  i^l  which  offices,  ib^ 
shops,  storehouses,  and  weigh-bridge  ani# 
structed  in  the  demised  surfeice  lands. 

The  surface  lands  and  buildings,  ani it 
railway,  tramway,  plant,  and  machinery, • 
occupied  and  used  by  the  appellant,  soUf 
for  the  puriKDso  of  the  mines  called  AVcstbof 
Brook  and  Dean's  Meend,  and  are  necestfl. 
for  such  purposes ;  and  without  tJie  nuui 
the  surface  lands,  buildings,  railway,  tn» 
way,  plant,  and  machinery  would  be  praoth 
cally  valueless. 

By  a  rate  of  the  12th  of  May,  187ft  $d 
by  another  rate  of  the  8th  of  October,  18W 
the  appellant  was  rated  in  respeet  of  tin 
above  mines  and  surface  land,  the  descriptioi 
being  "  Land  containing  iron  ore,  within  thi 
boundary  of  the  Westbury  Brook  Gale  of  iroa 
ore ;  surface  land,  with  the  pit,  buildings* 
machinery,  plant,  tramways,  and  other  work- 
shops connected  therewitli." 

The  question  for  the  Court  was  whether 
the  appellant  is  liable  to  be  rated  to  the  poor- 
rate  for  the  properties  mentioned  in  the  at* 
sossment,  or  either  of  them;  and  if  f<»r  the 
surface  land,  on  what  prmdple  it  is  to  be  as- 
sessed; the  case  to  be  remitted  to  the  sea* 
sions  for  the  purpose  of  ascertaining  the  rate- 
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,  Q.C,  (Maniamara  with  liim),  for 
Lnt.  Since  the  decision  of  the  House 
Morgan  v.  Vruwahay  (Ante,  p.  382), 
be  disputed  tliat  the  appellant  is 
le  in  respect  of  the  occupation  of 
line ;  and  the  pit  must  of  course 
)art  and  parcel  of  the  mine.  The 
of  the  surface  land  and  the  build- 
srays,  Ac,  upon  it  is  now  the  only 
It  is  found  in  the  case  that  they 
;ally  vaJueless  witliout  the  mines ; 
Bitston  (5  B.  &  G.  851)  is  a  direct 
that  they  are  therefore  not  rate- 
srhether,  in  the  present  case,  the 
n  which  the  judgment  of  Bay  ley,  J., 
Holroyd,  J.,  proceeded  be  applied, 
ibllows  that  the  whole  of  this  sur- 
Q-rateablc,  being  either  part  and 
the  mine,  according  to  Bayley,  J., 
dfitable  except  as  respects  the  mine 
jrding  to  Holroyd,  J. 
«,  Q.V.  {Anstie  with  him),  for  the 
8.  The  iron  riiine  not  being  rato- 
f  be  difficult  to  deny  that  the  shaft 
rateable  as  part  of  the  mine  itself. 
UBN,  J.    There  can  be  no  doubt  of 

surface  land,  with  the  buildings, 
and  machinery,  is  rateable  at  the 
alue  which  they  have  as  being  of 
;he  working  of  the  mine :  Talargoch 
.  V.  <S<.  Asaph  (Law  Rep.  3  Q.  B. 

V.  Metropolitan  Board  of  Worhs 
2).  Those  cases  in  effect  overrule 
iton  (5  B.  &  C.  851).  The  appel- 
>ccupation  of  both  mine  and  sur- 
n  order  to  ascertain  the  rateable 
B  surface,  it  must  be  assumed  that 
)ccupier  of  the  mine,  and  the  ques- 
l  be,  what  is  a  fair  rent  for  the 
;he  surface  to  get  for  letting  the 
the  use  of  it  with  the  buildings, 
it.  And  this  is  always  the  way 
le  value  of  anything  not  actually 
'ear  to  year  must  be  calculated, 
on  is,  what  would  the  hypotheti- 
have  to  give  for  the  subject-matter 
[t  is  true  that  the  land  is  of  no 
>t  in  connection  with  the  mine,  but 
3und  or  assumed  as  to  the  water- 
Talaryoch  Mining  Co.  v.  St.  Asaph 
3  Q.  B.  478). 

Q.C,  in  reply.  In  the  cases  cited 
ipondents,  the  principle  seems  to 
mgh  that  which  was  held  rateable 
ury  to  a  non-rateable  subject,  yet 
uteable  value  independent  of  the 
pose  to  wUch  it  was  put,  and  con- 
was  rateable,  notwithstanding  the 
<  which  it  was  put  was  connected 
Eb-rateable  subject.  But  here  the 
cdldings  are  expressly  found  to  be 
,e  except  in  connection  with  the 


jr,  C.J.    Upon  the  only  question 
owr  decbiion  is  now  asked  our 


judgment  ought  to  be  in  favour  of  the  re- 
spondents. It  must  now  be  taken  to  be  set- 
tled law,  there  having  been  a  decision  of  the 
House  of  Lords  upon  the  question,  that  the 
mines  of  the  apx)ellant,  being  iron  mines,  were 
not  liable  to  be  assessed  to  the  poor-rate. 
The  case  shews  that  there  may  be,  as  we 
know  that  otherwise  in  point  of  law  there 
may  be,  a  complete  separation  between  the 
surface  soil  above  and  the  mineral  below,  and 
I  think  we  must  consider  this  case  with  a 
view  to  what  would  be  the  state  of  things 
and  the  law  as  applicable  to  the  rateabihty 
of  the  property,  if  there  had  been  such  an 
entire  separation.  The  appellant,  indeed,  is 
the  mineowuer  in  one  right  and  the  owner  of 
the  surface  in  another  as  renting  it  from  the 
Grown.  The  ownership  of  the  mine,  then, 
being  one  thing  and  the  ownership  of  tiie 
surface  another,  although  the  mine  is  not,  in 
point  of  law,  rateable  as  the  law  now  stands, 
why  should  we  not  maintain  and  act  upon 
the  same  substantial  distinction  between  the 
ownersliip  of  the  mine  and  the  ownership  of 
the  surface?  Suppose,  by  testamentary  or 
other  disposition  of  an  owner,  in  whom  the 
entire  soil  surface  as  well  as  minerals  had 
been  united,  the  mine  and  mineral  had  been 
given  to  one  person  and  the  surface  to  another. 
The  owner  of  the  mineral,  if  he  desired  to 
work  it,  and  if  with  a  view  of  working  it  he 
desired  to  erect  buildings,  would  have  had  to 
make  his  bargain  with  the  owner  of  the  sur- 
face in  order  to  obtain  from  him  the  right  to 
use  it  for  the  purpose  of  mining  operations. 
In  this  case  the  appellant,  having  united  in 
himself,  though  in  different  titles  and  in- 
terests, the  ownership  of  the  surface  and  the 
ownership  of  the  mine,  has  brought  the  sur- 
face into  a  condition  in  which  it  is  no  longer 
available  for  agricultural  purposes;  but  it  is 
available  for  the  purpose  of  the  tramway  and 
various  buildings  which  are  necessary  for  the 
working  of  the  mine.  Suppose  that  they  are 
not  in  the  hands  of  the  same  individual,  and 
the  appellant  were  under  the  necessity  of 
saying  to  the  owner  of  the  surface :  "  Upon 
what  terms  will  you  let  me  the  surface  in 
order  tiiat  I  may  use  it  in  its  now  present 
condition  for  the  purpose  of  the  mine?"  Ic 
is  clear  that  the  surface,  by  reason  of  its 
usefulness  for  the  purpose  of  having  tho 
necessary  buildings  upon  it,  and  for  having 
the  tramway  and  other  tilings  necessary  for 
the  working  the  mine,  would  have  a  given 
value  to  be  rented  and  used  by  the  owner  of 
tho  mine  below,  and  no  one  in  whom  the 
ownership  of  the  surface  was  vested  would 
allow  the  owner  of  the  mine  to  have  the  use 
of  the  surface  except  for  a  substantial  con- 
sideration. It  is  true  that  the  owner  of  the 
mine  to  a  certain  extent  would  be  at  the 
mercy  of  the  owner  of  the  surfjeuie,  and  tho 
latter  would  know  perfectly  well,  that,  unless 
he  let  him  have  t\\c  \3fiib  ol  NX:^<^  %i<\\\Af^  ^^\rs\^ 
terms  agreed  u^ii  >oekVw^«sv  \ki««v,*0«\^  \s:\\is^ 
could  not  \>e  ^oxked.   Oiv\iBao'<K\^^V^^^'^'^ 


454 


THE  LAW  REPOBTS.-SESSIONS  CASES,  1872. 


Otjest  V,  East  Deak. 


owner  of  the  surface  would  know  that  if  he 
was  too  extortionate  in  his  terras  he  would 
but  defeat  his  own  object,  and  though  he 
might  injure  another  he  would  fail  to  benedt 
himself,  and,  therefore,  their  common  sense 
and  common  knowledge  would  bring  the  par- 
ties together  uiwn  terms  which  would  be 
reasonable.  Of  course,  in  settling  what  those 
terms  would  be,  each  party  would  take  into 
account  the  question  of  how  far  similar  and 
equally  useful  accommodation  could  be  got 
in  that  immediate  neighbourhood;  in  fact, 
all  the  circumstances  of  the  case  would  be 
taken  into  account  between  the  parties,  in 
order  to  settle  what  would  be  the  value  of 
the  surfiEu^e  for  the  purpase  of  carrying  on 
the  mines.  It  seems  to  me,  therefore,  in 
point  of  principle  there  is  no  reason  why  the 
value  of  the  surface  should  not  bo  ascertain- 
able according  to  the  value  thus  settled  be- 
tween the  parties,  if  such  a  settlement  could 
practically  take  place,  or,  at  all  events,  cal- 
culated and  estimated  according  to  the  sur- 
rounding circumstances. 

Certainly,  in  point  of  principle  and  policy, 
it  never  was  intended  that  the  surface  of  the 
Boil  should  be  withdrawn  from  rateability  and 
contribution  to  the  local  burthens.  However, 
in  the  case  of  Jiex  v.  BiUton  (6  B.  &  C.  851), 
it  is  said  that  a  different  rule  was  adoptea, 
where  the  surface  lands,  which  otherwise 
would  have  been  assessable  to  the  rate,  be- 
came, as  it  were,  subservient  to  the  purposes 
of  the  mine  below.  I  must  say  that  that  case 
is  not  to  my  mind  a  satisfactory  one,  inas- 
much as  it  seems  to  me  to  conflict  with  the 
principle  of  general  policy  on  which  all  land 
should  be  held  to  be  assessable ;  and  when  I 
look  at  it  I  do  not  find  that  the  opinions  of 
the  learned  judges  as  reported  are  at  all  con- 
vincing to  ODe*s  mind.  Mr.  Justice  Bayley 
puts  it  upon  the  ground  that  buildings  upon 
the  surface  were  really  part  of  the  mine  itself. 
Mr.  Justice  Holroyd,  on  the  other  hand,  puts 
it  rather  that  those  buildings  were  an  incum- 
brance to  the  land,  and  therefore  destitute  of 
any  rateable  value.  (1)  The  reason  for  which 
Mr.  Justice  Littledale  concurred,  whether  it 
was  the  one  or  the  other,  is  not  stated.  I 
must  say  that  I  think  that  where  we  see  that 
the  surface,  with  that  which  has  been  erected 
or  constructed  upon  it,  is  essential  to  the 

(1)  In  the  report  of  Bex  v.  BMon,  in  8  D.  & 
Ry.  at  p.  737,  the  judgment  of  Bayley,  J.,  is  given 
very  much  as  in  5  B.  &  0. ;  but  Holroyd,  J.,  is 
reported  to  have  said,  **  The  engine  was  a  matter 
of  burthen,  not  of  profit,  except  rs  le^rded  its 
connection  with  the  mine.  To  the  mine  it  was 
not  only  useful,  but  necessary ;  it  was  not  merely 
an  adjunct  to  it,  hut  actually  part  and  parcel  of  it. 
As  regarded  the  land,  independently  of  the  mine, 
the  engine  was  altogether  burthensome.  Then. 
as  the  profits  of  the  mine  are  exempt  from  poor- 
rates  under  the  statute  of  43  Eliz.  c.  2.  it  follows 
tbat  the  engine,  a$  part  of  (He  miii6,ii\xia\.Yse€!^- 
eoapt  al0O."  Littledale,  J.,  adds,  "\  wm  euUviX^ 
o/  the  flame  opinioD." 


working  of  the  mine,  and  that 
would  have  a  value  as  surface  I 
guishable  and  distinguished  froo 
itself,  we,  upon  principle,  ought  t 
the  surface  land  and  the  buildii 
upon  it  arc  liable  to  the  poor-rate, 
therefore  to  be  assessed.  I  thinl 
that  with  reference  to  this  part  c 
the  only  one  now  submitted  to  on 
atioQ,  our  judgment  should  be  for 
denta 

Blaokburn,  J.  I  am  of  the  sai 
Iron  mines  and  other  mines  of  thi 
upon  the  construction  of  the  Statu 
beth,  not  in  themselves  rateable, 
fore,  it  follows  that  anything  whi( 
tion  of  the  iron  mine  is  not  rate 
In  the  case  of  Hex  v.  BilOon  (5  B. 
where  the  question  was  as  to  the 
of  a  steam-engine,  Mr.  Justice  Ba 
to  me  certainly  to  have  though 
steam-engine  was  to  be  taken  as 
mine,  and  if  he  was  right  in  fact  u 
quite  agree  with  him  in  the  law,th 
follow  it  was  not  rateable,  because 
of  a  non-rateable  subject  Mr.  Ji 
royd  does  not  seem  to  have  thou 
part  of  the  mine  (1),  but  he  seeB 
gone  upon  the  ground  that  itwj 
less  thing,  except  in  so  far  as  the 
were  concerned,  in  which  case  I 
his  opinion  has  been  repeatedly 
because  the  thing  that  produces  h 
value  is  considered  rateable,  notwi 
its  value  is  product  by  the  facihl 
affords  in  connection  witli  the  ot 
rateable  subject 

Now  in  the  present  case  the  gr« 
culty— and  it  is  a  diflSculty  which 
arises — is  to  determine  what  porti 
joint  occupation  are  not  part  of  th( 
are  to  be  considered  as  being  of 
value.  The  Parochial  Asi^essmcnt 
a  test,  which  is  a  very  easy  test 
matters  are,  in  fact,  let  sei>arately, 
there  is  no  difficulty  in  ascertain 
tenant  from  year  to  year  did  ad 
But  there  arises  the  difficulty  whei 
is  not  let,  where  we  cannot  test  tfc 
experience ;  and  w^e  are  to  say  '. 
would  the  hyix)thetical  tenant  gi 
surface  if  it  was  let  separately.  ' 
comes  a  question  of  difficulty,  alt 
principle  is  plain  enough.  You  ai 
those  benefits  that  the  hypotheti 
would  have  by  having  the  properl 
to  be  rated  let  to  him,  and  yon 
against  it  all  that  he  would  have 
discharge  in  order  to  get  that  b 
allow  him  a  fair  tenant's  profit,  ao 
balance  would  be  the  rateable  val 
is  a  difficult  thing  to  do,  but  it  is  : 
obliged  to  be  done;  and  has  bee 
rating  railways  and  otber  things  of 
'TiXv^Tv^  \)(x<&t^  S&  TLQ  real  tenant  at  i 
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Srlo  used  to  call  "  the  coinplcx  , 
where  there  is  a  thing,  whicli,  as 
r,  is  of  very  considerable  value,  but 
two  would  bu  citliiT  of  no  value  or 
atively  little  value.  The  way  in  I 
t  geoerally  arises  is  where  the  en- 
;t  happens  to  be  in  more  tlian  one 
for  instance,  waterworks,  where  in 
there  is  a  spring,  which,  taken  by 
nuisance,  making  the  whole  ploee 
iu  another  parish  there  is  the  main 
;h  is  by  itself  wholly  valueless;  and 
1  parish  there  are  supply  pipes, 
hont  the  water,  woulcf  be  value- 
irhen  the  three  are  taken  together 
Tery  large  rent.  There  has  always 
mmenso  diOiculty  in  seeing  how  to 
the  value.  You  can  ascertain  the 
le  entire  thing  on  principle,  though 
»  very  easily,  but  still  you  can  as- 
but  when  yon  come  to  divide  the 
ctwccn  the  three  parishes,  it  be- 
very  difBoult  thing ;  and  I  have 
L  that  people  are  never  able  to  say  i 
ill  be  calculated.  However,  there 
if  thumb  by  which  parties  manage 
te,  but  what  I  have  said  illustrates  ' 
lifflculty  is.  j 

ifesent  case,  there  is  the  iron  mine, 
not  rateable  at  all.     There  is  the 
ound,  which  the  appellant  has  ac- 
lesfiee,  and  on  it  are  buildings,  en- 
raiiwaya  and  other  things,  which, 
they  are,  are  very  valuable  to  the 
if  the  mine,  and,  according  to  the 
I  value  to  any  one  but  the  occupier 
e.  who  could  not  do  without  them, 
Dg  equivalent  to  them.    We  are  to 
his  as  one  entire  subject,  and  then  I 
if  we  can,  how  much  of  the  value  I 
is  due  to  a  rateable  subject,  and  | 
is  to  be  the  value  of  the  occupa-  i 
<  mine.    It  is  a  difficult  question  to 


ise  these  two  subject-matters  ( 
auds  of  different  owners.  The  ap- 
s  got  the  mine,  and  is  in  the  posi- 
]  owner  in  fee  simple.  At  present 
to  the  surface  as  lessee,  and  he  is 
ier  of  both.  Bat  let  us  suppose 
3S  intestate,  and  that  his  eldest  son 
ihe  owner  of  the  land,  and  the 
ihildien  and  his  widow  had  their 
±e  surface,  and  they  liad  all  agreed 
mine  and  surface,  and  the  Court  of 
(the  children  as  minors  being  made 
Chancery)  had  ratified  that  the 
the  surface  should  bo  let  to  the 
lessee — a  good  tenant,  who  is  per- 
iuK  to  give  1800i.  a  year,  or  what- 
ly  be,  for  the  mine  and  the  surface, 
them  to  him  together,  but  will  not 
rtbing  for  the  surface  without  the 
br  the  mine  without  the  surlaoe: 
ttwy  apportiou  the  rent  is  indif- 


ferent to  him.  The  Court  oE  Chancery,  in 
managing  the  estate,  would  refer  it  to  a  chief 
clerk  to  say  bow  much  of  this  rent  shall  go 
to  the  next  of  kiu  who  have  the  leasehold  in- 
terest, and  how  much  to  the  heir-at-law  who 
has  got  the  mines,  and  the  elcrk  would  havo 
to  determine  how  much  he  would  apportion 
to  each.  It  would  be  an  extremely  difficult 
task,  but  it  must  be  dene,  and  he  would  have 
to  do  it,  and  I  take  it  that  that  is  just  what 
the  sessions  have  to  do  in  the  present  case. 
Suppose  tiiat  the  two  things  together  hod 
been  let  to  one  tenant,  at  a  gross  rent  which 
CBQ  oosilr  be  ascertained,  then  the  sessions 
are  called  upon  to  apportion  what  would  be 
the  fair  proportion  of  that  rent  to  bo  given 
for  the  surface  and  the  buildings  on  the  sur- 
face, and  how  much  should  go  to  the  owner 
of  the  iron  mine.  When  they  come  to  try  to 
do  it,  I  dare  say  the  apportionment  will  not 
be  very  precisely  accurate,  but  if  they  make 
a  rough  guces,  and  do  it  as  nearly  as  they 
can,  they  will  probably  do  substantial  justice, 

LrsH,  J.  I  am  of  the  same  opinion.  Iu 
order  to  work  out  the  Parochial  Assessment 
Act,  we  roust  suppose  that  the  surface  land 
is  in  the  market  lo  be  let,  because  the  sur- 
face land  is  undoubtedly  a  rateable  subject. 
Then,  if  it  were  in  the  market  to  be  let,  it 
may  bo  that  the  appellant  would  have  no 
competitor,  nobody  else  would  deem  it  worth 
his  wliile  to  make  any  offer  for  it  at  all ;  but 
we  know  that  it  would  be  worth  the  while 
of  the  appellant  to  make  an  offer,  because  it 
is  so  essential  to  the  working  of  his  mines, 
therefore  we  know  that  the  land  would  fetch 
a  value,  and  would  have  an  occupation  value, 
and  so  bo  rateable. 

Then  as  to  the  amount,  I  qoite  ^ee  that 
we  have  to  send  it  back  tA  the  sessions,  and 
they  are  to  put  themselvea  iu  the  position  of 
an  arbitrator  who  had  to  determine  as  be- 
tween these  two  parties,  looking  at  all  the 
circumstances,  what  it  would  be  fair  and  rea- 
sonable for  the  owner  of  the  mine  to  pay, 
and  for  the  owner  of  the  surface  to  receive 
by  way  of  rent 


Judnm. 


ordingly.  (1) 


Attorney  for  appellant ;  Thot.  Clark. 
Attorneys  for  respondeuts:  RogenonisFord. 


(1)  The  folloniDg  was  the  formal  mla  drawn 
up : — Tliat  the  appellant  is  liable  tn  be  rated  in 
respect  ef  the  surlhoe  land  with  the  bnildiDgs, 
macbinorv,  plaot,  trataways,  and  other  vorksbops 
connected  luerewith.  and  tfaat  he  is  not  liable  to 
be  mted  in  leBjiect  of  tlio  residue  of  tlie  property  ; 
that  the  principle  on  which  tLe  surfuce  land  with 
tho  buildioga.  mnohmery.  plnnt,  triLmaiaja,  and 
otiier  workshupB  upon  it.  i^  to  be  rated,  is  to  au- 
Bume  the  mine  nnd  the  surfnco  to  bi'tong  to  sepa- 
ritlo  owners,  and  then  say  whul  rent  the  owner  of 
the  mine  wonld  giro  to  the  owner  of  the  snrfue 
for  tbe  Barfoce  land,  with  the  buildings,  mo- 
oliinerj,  plant,  U«m-n«lB,  mA  liOtsa  -wiiS  -  --- 
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Ciutom — Statute  Seraions  oi  Fairg— Ciulom,   to   I 
erect  Stalta  nt  Statute  Sesdiona  for  hiring 
Herranta,  bad — Claim  of  Bight. 

Appellant  vxit  cliarged  under  5  i6  6  Wm,  4,   ^ 
c  50, 1.  1",  with  obstructing  a  public  fontway.   ' 
He  had  pat  up  a  stall  for  the  aale  of  re/rrah-   ^ 
ments  at  a  statute  »ess?ons  for  the  hirini/  of  i 
tervantt ;   this  Iiad  been  done  for  more  than   I 
ffty  yeart,  and  the  statute  MMumi  had  betn 
held  brfore  5  iVi'z,  c.  4.     Appellant,  therrapoa, 
contended  that  he  had  a  right  by  <;us(i>m  to  erect 
hit  ttuH  in  the  mme  way  at  at  a  fair,  or,  at  all 
wenis,  that  he  bond  Jide  claiTned  such  a  ruikt,   ' 
and   l/ie   just  ires'   jurisdiction   v:as   therefore   I 
ousted.      The   justices    having   convicted    ap- 
pellanl : —  ! 

Held,  that  the  jastieei  were  right :  for  that, 
as  the  statute  sessions  uvre  introduced  by  the 
ktatutes  of  LabouTert,  ike  first  of  vrhirh  was  in 
the  reign  of  Edw.  HI.,  there  could  be  no  such 
eutlom  by  immemorial  usage  tu  was  claimed. 

Cabb  stated  l)y  JoBticea  of  the  parts  of 
LJndsey,  in  the  count;  of  Lincoln,  under 
20  &  21  Vict.  c.  43. 

An  information  was  preferred  by  the  re- 
spondent, BuperintondcDt  of  police,  against 
the  appellant,  under  s.  72  of  &  &  6  Wm.  4, 
c.  50,  that  the  appellant  did  nnlan'fiilly  and 
wilfully  obstruct  the  free  |)asGago  of  a  certain 
public  footway,  by  placing  a  Btall  thereon, 
contrary  to  the  statute. 

Upon  the  hearing  itwns  proved  that  on  the 
9th  of  May,  1871,  the  appellant  had  erected  a 
stall  on  the  public  footpath  hy  the  side  of 
the  public  carriageway,  in  the  parish  of 
Winterton,  npon  which  ho  had  ginger  beer, 
biecuits,  and  other  kinds  of  confectionery  for 
the  purpose  of  sale  to  the  servants  attending 
the  statute.  The  top  of  tlie  stall  projected 
about  three  feet  over  the  footpath,  and  the 
path  was  obfitnictcd  by  the  tressela  on  which 
the  stall  stood,  and  also  by  the  top  of  the 
stall,  which  projected  over  it,  so  that  passen- 
gers on  the  footpath  were  unable  lb  pass 
along  freely. 

The  day  on  which  the  obstruction  took 
place  was  the  day  of  holding  the  annual 
statute  sossious  at  Winterton,  for  liiring  ser- 
vauts,  and  a  Urge  number  of  persons  were 
assembled.  The  day  for  holding  such  statute 
BCBKions  was  formerly  fixed  by  the  chief  con- 
stable, and,  since  the  office  of  chief  constable 
was  abohshcd,  the  local  board  for  the  lurish 
of  Wint«rton  have  fiiod  the  day  on  which  the 
statute  sesfiions  is  annually  held.  The  statute 
sessions  for  hiring  serranta  is  of  great  anti- 

anity,  and  was  accustomed  to  be  held  when 
le  5  Eiiz.  c.  4  was  passed  (see  s.  4a), 
On  the  part  of  the  appellant,  it  was  con- 
tended that  the  statute  sesEions  was  a  fair ; 
and  it  was  proved  that  it  had  been  regularly 
bold  st  Winterton  for  more  than  twentj  sears ; 


and  that  during  that  period  Btalls  bad  bn 
erected  on  the  footpaths  cm  the  statateocbn 
day  without  interruption ;  and  that  that  m 
a  sufficient  answer  to  the  infonnatioa  lir 
obstructing  the  footpath;  and  the  neurf 
Ilex  V.  Smith  (4  Esp.  109)  and  Elmoi  t. 
BMoek  (6  Q.  B.  383)  were  cited.  It  wuito 
objected  on  the  ptu^  of  the  appellant,  tints 
he  claimed  a  b<m&  fido  ri^t  to  do  the  M 
complained  of,  the  jurisdiction  of  the  joitirt 
was  ousted,  and  Bex  v.  Oou  (3  Camp,  n| 
and  Bexx.  Ward  (4  A.  ft  E.  at  p.  40S)nl 

The  justices  were  of  opinion  that  ths  ik- 
tnte  Bessions  was  not  a  mir  as  contended  If 
the  appellant,  and  that  no  bond  fide  elaiml 
right  nad  been  shewn  on  his  part,  and  ant 
ruled  the  objections. 

The  appellant  then  called  witnesui  ito 
proved  that  the  statute  sessions  had  iM 
hold  at  Winterton  regularly  for  netdr 
fifty  years;  that  at  snch  statute  Benin 
it  has  been  the  costom  to  have  slaUg  ■ 
the  highway;  that  the  appellant's  iJi 
had  been  filed  where  it  stood  bj  te 
authority  of  two  persons  appointed  hj  Ik 
Winterton  local  board  to  arrange  the  lUk 
as  well  as  they  could  for  the  couvenieiM' 
the  public. 

The  respondent  contended  that,  em  I 
there  were  a  custom  to  erect  a  stall  oifll 
highway  on  the  Winterton  statute  day,i^ 
custom  was  not  good  nnlese  sufficient  M 
was  left  for  the  public  to  pose,  and  dl 
Uerring  v.  Barfield  (16  0.  B.  (N.8.)  59T> 

The  justices  were  of  opinion  that  thtt^ 
tnte  sessions  was  not  a  fair  or  market  vito 
the  cases  cited  for  the  appellant,  and  IW 
the  stall  erected  by  the  appellant  on  tbe  £>A- 
path  was  an  obrfruction  to  the  highnj. 
within  the  meaning  of  the  Uighw*;  ^ 
(5  &  G  Wra.  4,c  50)  a.  72,  and  convidtdlli 
appellant.  ■ 

The  questions  for  the  Court  were  wheths  I 
the  claim  made  by  the  appellant  was  snB-  I 
dent  to  oust  the  jurisdiction  of  the  jastiftfT 
if  not,  whether  the  conviction  was  leg»llj«^ 
properly  made.  ' 

Jan.  22.  Cave,  for  the  appellant,  tnH 
the  some  arguments,  and  cited  tbe  ebW 
cases  as  were  urged  and  cited  before  tb 
justices. 

The  respondent  did  not  appear. 

Cur.  adv.  vuU. 

I  Jan,  24.  Elaokbiibii,  J.  This  case  OM 
I  a  day  or  two  ago  before  my  Brotber  tiJut 
and  myself;  we  arc  of  opinion  that  tbe  ccb- 
victiou  must  be  affirmed.  [The  leaned 
,  Judgo  stated  the  foots.]  It  \na  cootendM 
y  before  the  magiBtratee,  on  the  put  of  1^ 
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it,  that  they  ought  not  to  convkt 
•  two  reasons:  first,  that  the  facts 
lod  a  good  cQstom  to  set  np  stalls 
)  statute  sessions ;  and,  secondly,  if 
itom  were  not  established,  that  at 
3rewas  enough  appearance  of  claim 
to  oust  the  magistrates'  jurisdiction, 
ise  them  to  hold  their  hands.  We, 
*,  think  neither  of  these  grounds  was 
The  case  of  El  wood  v.  Bullock 
388)  was  the  chief  case  relied  upon 
If  of  the  appellant ;  in  which  it  was 
it,  at  a  fair  for  the  sale  of  commo- 
bhe  immemorial  custom  claimed  to 
alls  upon  the  highway,  leaving  suffi- 
om  for  passage,  was  good.  But  we 
le  magistrates  properly  drew  the  dis- 
between  the  case  of  a  fair  and  the  sta- 
tions, which  are  neither  a  market  nor 
he  origin  of  statute  sessions  is  derived 
le  Statutes  of  Labourers,  the  first  of 
as  passed  in  the  reign  of  Edward  m. ; 
tre  several  statutes  in  the  same  reign: 
too,  in  the  reign  of  Richard  11. ;  and 
n  subsequent  reigns ;  and,  finally,  there 
atute  in  the  reign  of  Elizabeth.  (1) 


le  first  Statateof  Labourers  is  23  Edw.  3, 
as  further  enforced  by  25  Edw.  3,  st.  1, 
e  statutes  were  confirmed  by  34  Edw.  3, 
Edw.  3,  o.  6,  and  2  Rlc.  2,  st.  1,  c.  8. 
,  c.  4,  again  reg^ated  wages.  13  Bio.  2, 
,  first  gave  power  to  the  justices  to  fix, 
:e  proclamation  at  the  sessions  in  Easter 
laeimaa  of,  tho  rate  of  wages  to  be  taken 
those  sessions.  There  were  several  sub- 
statuted  on  the  same  subject,  which  are 
ed  by  5  Eliz.  c.  4,  as.  1, 2. 


These  statutes  either  regulated  tho  rate  of 
wages  of  labourers,  or  gave  the  justices 
IX)wer  to  do  so  by  proclamation,  and  im- 
posed penalties  on  anybody  who  either  took 
or  gave  higher  wages.  The  statute  of  5  Eliz. 
c.  4,  is  the  last  statute  on  the  subject,  and  it 
repealed,  by  ss.  1  and  2,  all  the  previous 
statutes;  but  there  was  a  proviso,  in  s.  48, 
"that  it  shall  be  lawful  for  the  high  con- 
stables in  every  shire  to  hold  and  continue 
petty  sessions,  otherwise  called  statute  ses- 
sions, in  all  shires  wherein  such  sessions  have 
been  used  to  be  kept,  in  such  manner  as 
theretofore  accustomed,  so  as  nothing  be 
done  therein  contrary  to  this  present  Act.** 
The  origin,  therefore,  of  these  statute  fairs, 
as  they  are  sometimes  called,  was  that,  when 
the  proclamations  at  the  sessions  were  to  bo 
made,  both  masters  and  labourers  were  in 
the  habit  of  attending  to  hear  what  the  rates 
of  hiring  were  to  be,  and  to  make  bargains 
for  hiring  for  tho  ensuing  term;  and  this, 
doubtless,  would  collect  a  large  concourse  of 
persons.  But  these  meetings  were  not  from 
time  immemorial;  and  there  is  no  more 
reason  for  saying  it  is  a  legal  custom  to  put 
up  stalls  for  refreshments  on  the  highway  at 
those  meetings  than  at  the  assizes  or  quarter 
sessions,  which  usually  cause  an  assemblage 
of  people.  Therefore  there  could  not  be 
such  a  custom,  as  there  could  not  be  any 
legal  origin  of  it;  and  consequentlv  there 
could  be  no  claim  of  right,  and  the  justices 
were  right  in  overruling  the  objections,  and 
convicting  the  appellant 

Judgment  for  the  respondent. 

Attorneys  for  appellant:  Scott  ds  Co, 


Jan  24, 1872.    Williams,  Appellant  ;  Leab,  Bbsfondsnt.    [7  Q.  B.  285.] 


Turnpike  Toll— "Taxed  Cart" 

local  Turnpike  Act  o/16  &1G  Vict,  a 
all  toas  imposed  on  certitin  carriages^ 
g  "  taxed  cart,'^  than  on  others : — 
that  *'  taxed  curt  *'  meant  a  taxed  cart 
cd  6y  43   Oeo,  3,  c.  161.      Sch.  (Z>.) 

r  V.  Smith  (1   E,  &  E,  511;  28  X.  J, 
l50)  dissented  from, 

stated  by  Justices  of  Devon  under 

Vict,  c  43. 

ippellant,  the  lessee  and  collector  of 
the  Alphington  Turnpike  Gate,  was 
xl  under  4  Geo.  4,  c.  95,  s.  30,  for 
ing  and  taking  from  the  respondent 

of  sixpence  for  a  cart  and  one  horse 
by  him  through  the  turnpike  gate. 


the  same  being  a  greater  toll  than  he  was 
authorized  to  take. 

The  local  Act  (15  &  16  Vict.  c.  cliv.),  in- 
tituled "  An  Act  to  repeal  the  Act  relating 
to  the  Exeter  and  the  Countess  Weir  Tum- 

Eike  Roads,  and  to  make  other  provisions  in 
eu  thereof,  and  to  authorize  the  construction 
of  certain  new  roads,  and  for  other  pur- 
poses," authorizes,  by  s.  27,  tho  tolls  fol- 
lowing : — 

1.  "  For  every  horse  or  other  beast,  drawing 
any  gig  or  chair  or  such  like  carriage  with  a 
single  seat  only,  and  with  two  wheels  only, 
or  any  double-seated  carriage  on  two  wheels 
only,  commonly  called  a  dog-cart,  W. 

2.  "  For  every  horse,  or  other  beast,  draw- 
ing any  car  or  chair,  or  other  such  IDce  car- 
riage, with  double  seats  (except  a  dog-ca^), 
or  any  photon,  caiavaxL^  ot  iaaxA  tnn\^  ^ 
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any  fonr-wheeled  light  carriage,  if  drawn  by 
one  horse  or  other  beast  only,  8(/.'* 

Under  s.  39  the  trustees  reduced  the 
above  tolls  as  follows,  the  sixpence  to  four- 
pence  halfpenny,  and  the  eightpcnce  to  six- 
pence. 

The  respondent  drove  through  the  defen- 
dant's turnpike  gate  with  one  horse  drawing 
an  open  cart  on  springs  with  a  single  shifting 
seat  only  and  with  two  wheels  only;  the 
toll  of  sixpence  was  demanded  by  the  defen- 
dant, was  objected  to  by  the  respondent,  but 
ultimately  paid  by  him  under  protest.  The 
cart  was  an  ordinary  marketni^art  used  by 
the  respondent  in  his  business,  and  on  other 
occasions,  and  for  which  he  took  out  an  excise 
licence;  and  he  contended  that  it  came 
within  the  above  first  description  of  a  car- 
riage liable  to  the  toll  of  fourpence  halfpenny 
only. 

The  appellant  insisted  that  it  was  a  "  taxed 
cart"  within  the  meaning  of  the  above 
second  description,  and  was  therefore  liable 
to  the  higher  toll  of  sixpence. 

Nov.  16.  Zope*,  Q,C.,  for  the  apx)ellant, 
contended  that  the  respondent's  cart  was 
liable  to  the  higher  toll,  and  reUed  upon 
Furdy  V.  timith  (1  K  <&  E.  611;  28  L.  J. 
(M.O.)  160. 

The  respondent  did  not  appear. 

Cur,  adv»  vuU, 

Jan.  24.  The  judgment  of  the  Court 
(Lush  and  Hannen,  J  J.)  was  delivered  by 

Lush,  J.  We  are  of  opinion  that  the  con- 
viction is  right. 

The  name  "  taxed  cart "  was  a  designation 
given  by  43  Geo.  3,  c.  161  (Sch.  CD,)  No.  4), 
to  a  particular  kind  of  carriage  aoscribed  in 
the  Act,  namely,  to  a  carriage  with  less  tlian 
four  wheels,  constructed  wholly  of  wood  and 
iron,  without  any  covering  other  than  a 
tilted  covering,  and  without  any  lining  or 
springs,  and  with  a  fixed  seat,  without  slings 
or  braces,  and  without  any  ornament  what- 
ever other  than  paint  of  a  dark  colour  for 
the  preservation  of  the  wood  or  iron  only, 
and  which  should  have  the  words  *'  A  taxed 
cart/'  and  the  christian  and  surname  and 


address  of  the  owner  painted  in  letters  of  a 
given  length  and  of  a  given  colonr  npon 
the  back  iMmel,  and  which  should  not  be  of 
more  than  a  given  value.  Carriages  whidi 
answered  these  conditions  ware  taxed  at  a 
lower  rate  than  ordinary  carriages,  and  tbej 
were  designated  "  taxed  carts,"  to  distingaik 
them  from  carts  or  carriages  which  wen 
exempt  from  duty  on  account  of  their  beim 
used  solely  for  purposes  of  husbandly « 
as  common  stage  curia.  In  course  of  ' 
such  vehicles  came  to  be  also  exempted 
duty,  but  they  were  still  calkd  by  the 
name,  and  are  referred  to  in  the  Stamp 
as  carriages  of  an  exoeptbnal  descn;^__ 
which  were  entitled  to  exemption  becaiuetf 
their  peculiar  construction :  See  3  &  4  Wn. ' 
c.  39  (sec.  6). 

It  cannot  be  doubted  that  many  ni 
"  taxed  carts  "  were  in  use  at  the  date  of  1 
local  Act,  and  that  the  term  is  there  luedte 
the  purpose  of  denoting  this  weU-knoim  d^ 
scription  of  vehicle. 

As  all  the  earlier  statutes  were  repealed 
32  &  38  Vict.  c.  14  (See  ss.  16, 1«,  39, 
Sch.  (E.),  and  every  carriage,  whatever  JUf 
be  its  lorm,  construction,  or  value  is  not 
subject  to  duty  except,  such  as  are  loei 
solely  for  purposes  of  trade  or  husbandly,  il 
may  be  that  "  taxed  carts,''  in  the  seon  it 
which  the  term  is  used  in  the  local  Aot^  W 
longer  exist.    But,  whether  they  do  or  w^i 
the  carriage  in  respect  of  which  the  WgM^i 
toll  was  charged  by  the  appellant  wia  ^ 
one  of  this  description,  and  therefore  itiil^ 
not  liable  to  the  toll  of  6d.  ^ 

The  origin  and  meaning  of  thetermm^ 
to  have  been  overlooked  by  this  Ooiik 
deciding  the  case  of  Purdy  v.  Smith  (1  E.4i 
611 ;  28  L.  J.  (lVf.C)  160),  where  it  was  )A 
that  a  taxed  cart  meant  simply  a  caniip 
upon  which  a  tax  had  been  paid.  Itisdm 
to  us  that  such  was  never  the  meaning  rf 
the  term,  and  we  cannot  therefore  follov  w 
decision. 

The  appeal  must  be  dismissed  and  tb 
conviction  affirmed. 

Judgment /or  the  respoiML. 

Attorneys  for  appellant:  OrifithdtBnm' 
low^ 


THE  LAW  REPOETS.— SESSIONS  CASES,  1872. 


459 


85, 1872.    Thb  Queek  v.  The  Justiceb  of  Stappordshirb.    \7  Q.  B.  288.] 


LmeDdment  Act,  1867  (30  &  81  Vict 
a.  27— Order  of  Bemovul,  Appeal 
to  what  Sessions. 

31  Vict.  c.  106,  8.  27,  where  a  union 
>  motrtd  distinct  jurisdictions,  every 
charge,  or  complaint  by  which  the 
hereof  are  affected,  or  in  which  they 
Urest,  shaUfor  the  purpose  of  juris- 
deemed  to  arise  or  exist  equally 
the  union, 

Mw  Union  included  the  toumship  of 
in  the  county  of  S,,  and  the  parisfi 
\te  in  the  borough  of  W,,  which  has 
■nd  separate  quarter  sessions.  Two 
he  borough,  by  virtue  of  s,  21  of  30 
r.  106,  Tnade  an  order  removing  a 
ding  in  the  township  of  B,to  the 
last  settlement : — 

i  the  appeal  against  the  order  was 
f  and  dependent  upon  the  jurisdic- 
ustices  by  whom  the  order  was  made, 
J  appeal  was  therefore  to  the  borough 
'  not  to  the  county  sessions, 

r  a  mandamns  to  the  justices  of 
re  to  enter  coDtinuances,  and  hear 
of  the  guardians  of  the  poor  of 
ion.  against  an  order  made  by  two 
he  borough  of  Wolverhampton  for 
id  of  Ann  Budge  and  her  three 
om  the  Wolverhampton  Union  to 
Union. 

le  of  the  Wolverhampton  Union  is 
county  of  Stafford,  fmd  it  includes 
rishes,  and  amongst  others  the 
Volverhampton  ana  the  township 
The  whole  of  the  township  of 
in  the  county  of  Stafford,  and  no 
is  within  the  borough  of  Wolver- 
The  parish  of  Wolverhampton  is 
e  with  the  borough  of  Wolver- 
md  the  borough  has  a  recorder 
be  quarter  sessions  of  the  pneace. 
per  and  her  children,  having  bo- 
;eable  to  the  township  of  Bilston, 
were  inhabiting,  were  by  an  order 
tices  of  tiie  borough  of  Wolver- 
3moved  to  Dudley,  their  last  place 
mt,  in  the  Dudley  Union.  The 
of  the  Dudley  Umon  appealed  to 
:  sessions  of  the  county  of  Stafford 
I  order.  The  quarter  sessions  de- 
3ar  the  appeal,  on  the  ground  that 
10  jurisdiction  to  hear  an  appeal 
order  of  removal  made  by  justices 
gh  having  a  court  of  quarter  ses- 


\ew$,  Q,C.,  and  Jeif,  shewed  cause, 
of  removal  having  been  made  by 
stices,  the  appeal  against  the  order 
roagb  qimrtor  a^Bsions,  Formerly 


under  4  &  5  Wm.  4,  c.  76,  each  jxtrish  in  a 
union  was  separately  chargeable  with  the  ex- 
pense of  its  own  poor,  but  under  the  Union 
ChargeabiUty  Act,  1865  (28  &  29  Vict.  c.  79) 
the  cost  of  the  relief  to  the  poor  in  a  parish 
is  charged  upon  the  common  fund.  Then 
8.  27  of  30  &  31  Vict.  c.  106,  provides  that 
"  where  a  union  extends  into  several  distinct 
jurisdictions,  every  matter,  act,  charge,  or 
complaint  by  which  the  guardians  are  af- 
fected, or  in  which  they  are  interested,  shall 
for  the  purpose  of  jurisdiction  be  deemed  to 
arise  or  exist  equally  throughout  the  union." 
The  reason  for  this  enactment  is  that  the 
burden  of  supporting  the  poor,  being  now  no 
longer  on  the  parish  but  on  the  common  fund 
of  the  union,  is  a  charge  by  which  the  guar- 
dians of  the  union  are  aJffected,  and  arises  and 
exists  throughout  the  union.  The  borough 
justices  therefore  have  jurisdiction  over  the 
whole  union,  and  have  power  to  make  the 
order  of  removaL  The  act  of  removal  from 
Bilston  in  the  county  of  Stafford,  must  be 
deemed  by  virtue  of  30  <&  31  Vict.  c.  106, 
B.  27,  to  be  an  act  done  in  tlie  borough  of 
Wolverhampton;  then  by  s.  105  of  6  &  6 
Wm.  4,  c.  76,  the  borough  quarter  sessions 
have  jurisdiction,  and  the  appeal  ought  to  be 
to  those  sessions :  Beg,  v.  St.  Edmund's,  Salis-^ 
bury  (2  Q.  B.  72).  Beg,  v.  Justices  of  Suffolk 
(2  Q.  B.  85),  and  Beg,  v.  Liverpool  (15  Q.  B. 
1070 ;  20  L.  J.  (M.C.)  35),  «hew  that  the 
borough  quarter  sessions  have  exclusive  ju- 
risdiction over  appeals  against  orders  of  re- 
moval made  by  borough  justices. 

Powell,  Q,0,,  and  Bosanautt,  in  support  of 
the  rule.  The  cases  cited  have  no  applica- 
tion ;  in  all  of  them  the  removal  was  fhxm  a 
parish  in  the  borough.  Sect  27  of  30  &  31 
Vict.  c.  106,  only  enables  borough  justices  to 
act  in  the  county,  and  the  appeal  was  rightly 
brought  in  the  court  of  quuter  sessions  for 
the  county.  The  8  &  9  Wm.  3,  c.  30,  is  not 
repealed.  That  statute  regulates  tihe  ses- 
sions to  which  an  appeal  against  an  order  of 
removal  is  to  be  made.  The  words  of  s.  6 
are  **  the  appeal  against  any  order  for  the  re- 
moval of  any  poor  person  from  out  of  any 
parish,  township,  or  place,  shall  be  prosecuted 
and  determined  at  the  quarter  sessions  of  the 
peace  for  the  county,  division,  or  riding, 
wherein  the  parish,  township,  or  place  from 
whence  such  poor  x)erson  shall  be  removed, 
doth  lie,  and  not  elsewhere."  The  test,  as  to 
the  sessions  to  which  the  appeal  is  to  be  taken, 
is  from  what  parish  is  the  pauper  removed ; 
here  the  pauper  is  removed  from  Bilston,  in 
the  county  of  Stafford,  and  the  appeal  must 
therefore  be  to  the  quarter  sessions  of  that 
county.  If  the  removal  were  from  a  parish 
in  the  boio\ig\i,  \>\i«ii  Vii<^  v^v^  ^j^bbc^^^^b^ 
order  wo\iid  be  \o  Wve  \ycito\v^  wssskssi^a^ 
Under  30  &  ^1  Nvi\.-  ^  Y'^.VXtfj.  wes^JaasB 


460 


THE  LAW  REPOETS.— SESSIONS  CASBS,  1872. 


[JirsE. 


Thb  Queen  v.  Justices  of  Staitobiwhire. 


arising  in  part  of  the  union,  is  to  be  deemed 
to  arise  e<inully  in  the  whole  uniou^  and  the 
borough  justices  hare  jurisdiction  to  make 
the  order,  but  still  the  question  to  what  ses- 
sions the  appeal  is  to  lie  is  governed  by  8  <&  9 
AVm.  3,  c.  30,  s.  6.  At  all  events  the  county 
sessions  and  the  borough  sessions  have  con- 
current jurisdiction ;  and  the  appeal  having 
been  brought  to  the  county  sessions  ought  to 
have  been  entertained. 

CocKBUBN,  C.J.  This  seems  to  mo  a  clear 
case,  and  I  think  the  rule  must  bo  discharged. 
It  is  i)lain  that  when  once  jurisdiction  is  given 
to  particular  justices,  that  jurisdiction,  with 
all  its  incidents,  must  continue  throughout 
the  whole  course  of  the  proceedings  arising 
upon  any  of  the  matters  of  complaint  to  which 
8.  27  refers.  At  the  time  30  &  3 1  Vict.  c.  106 
was  passed,  in  consequence  of  the  Municipal 
Corporation  Act  and  the  power  and  jurisdic- 
tion given  to  the  recorders  under  that  statute, 
according  to  the  construction  put  upon  it  by 
this  Court  in  several  cases  which  have  been 
referred  to,  the  law  was  that  wherever  a  ques- 
tion upon  the  administration  of  the  Poor  Law 
Acts  arose  in  a  parish  within  a  borough,  for 
which  there  was  a  recorder,  and  in  which  the 
borough  justices  had  jurisdiction,  the  appeal 
must  be  brought  in  the  court  of  the  recorder, 
and  not  taken,  as  was  formerly  the  case  under 
8  &  9  Wm.  3,  c.  30,  to  the  quarter  sessions  of 
the  county. 

The  30  &  31  Vict.  c.  106,  s.  27,  provides, 
that  where  a  union  shall  extend  into  several 
jurisdictions  any  matter  arising  within  any 
part  of  the  union  shall  be  considered  as  arising 
equally  throughout  the  whole;  by  which  it  is 
very  plain  that  the  legislature  intended  this : 
that  for  the  purposes  of  jurisdiction  a  matter 
happening  in  any  parish  of  the  union  might 
be  treated  as  arising  in  any  other  parish  of 
the  union,  so  as,  I  suppose,  to  give  facilities 
for  resorting  to  the  most  convenient  jurisdic- 
tion in  order  to  get  the  matter  decided.  But 
it  is  contended  that  this  section  having  made 
the  whole  union  subject  to  any  one  of  the  dis- 
tipct  jurisdictions  into  which  it  extends,  if  in 
tho  first  instance  application  be  made  to  a 
jurisdiction  which  exists  in  one  part  of  the 
union  and  is  distinct  from  the  jurisdiction 
existing  in  another  jwirt  in  which  the  matter 
first  arose,  the  latter  jurisdiction  is  kept  alive, 
and  if  an  appeal  bo  had  it  may  bo  made  to 
tho  tribunal  controlling  tho  latter  jurisdic- 
tion. That,  to  my  mind,  would  lead  to  great 
inconvenience.  There  might  be  two  appeals, 
there  might  be  a  race  run  as  to  wliich  ses- 
sions should  decide  first,  and  there  might  be 
conflicting  decisions,  I  think  it  plain  that 
the  legislature  intended  this :  resort  may  be 
had  to  any  jurisdiction  into  wliich  the  union 
itself  extends,  though  the  particular  parish 
in  wliich  the  dispute  arises  is  not  within  that 
jurisdiction,  and  a  decision  may  bo  obtained 
from  that  jurisdiction,  but  if  once  application 
be  made  to  either  juiifidiction,  to  that  ^Mn&- 


diction  must  any  after  matter  arising  in  th 
coiirse  of  litigation  be  referred.  That  is  tli 
only  consistent  and  convenient  constnictiai 
that  can  be  put  upon  that  section ;  nor  4i 
I  see  that  any  very'  great  harm  can  icnl' 
from  it. 


i 


Blackburn,  J.     I  concur  in  the 
given  by  my  Lord,  and  I  think  this 
ought  to  be  dischai^ged.    The  justices  in 
borough  had.  before  30  &  31  Vict  c  106 
passed,  jurisdiction  over  all  matters  that 
actually  arise  within  the  borough,  and 
nothing  that  arose  without  it ;  bat  the 
of  8.  27  is,  that  any  matter  occurring 
the  union  which  a  justice  would  haTe 
power  of  determining,  for  the  purpose  of  j 
diction,  may  bo  considered  as  something 
pening  in  the  borough,  although  in  &ct 
happened  outside  the  borough.    The 
of  the  borough  had  jurisdiction  to  make 
order  of  removal,  though  from  a  township 
the  county,  because  by  this  statute  they 
emix)wered  to  treat  the  matter  as  hap] 
in  the  borough ;  and  the  matter  to  be 
mined    having   thus   happened  within 
borough,  the  consequence  must  follow 
the  appeal  must  be  to  the  borough 
sessions.     Had  tho  order  of  renioTtl 
made  by  two  county  justices,  then  the 
would  have  been  to  the  county  sessions, 
the  legislature  meant  that  the  justioesii 
jurisdiction  should  have  power  to  act 
they  were  justices  of  the  other  juriadi 
and  tliat  the  appeal  should  be  acoordiv|l 
tho  locality  where  the  matter  actually 
wo  must  assume  that  they  would  have 
language  adequate  to  express  that  intenliK 

Mellob,  J.    I  am  of  the  same  opinis  1 
think  too  much  importance  was  attacbelli 
8  &  9  Wm.  3,  c.  30,  in  arguing  that,  as  itni 
not  in  express  terms  repealed,  it  still  gonOB 
this  question.    The  object  of  s.  27  of  30  ft  fi 
Vict.  c.  108,  was  to  make  tho  pazisfa  to 
which  the  removal  was  to  take  place  amatttf 
of  indifference  so  far  as  the  jurisdiction  of  j» 
tices  should  be  concerned ;  it  was  to  snWi'' 
tute  the  area  of  the  union  for  the  ar«  of  Ih* 
parish,  and  the  effect  was  to  give  the  boroo^ 
justices  a  power  which  they  had  not  fonneifc 
namely,  to  act  as  if  their  jurisdiction  extended 
throughout  tho  whole  union ;  and  uponmattv 
arising  in  any  part  of  the  union,  the  partis 
might  go  either  to  tho  borough  justices « 
county  justices,  as  they  might  bo  iudinei 
They  went  here  to  the  borough  justices,  til 
borough  justices  made  the  order,  and  I  think 
for  the  reasons  which  have  been  given  by  Bj 
Lord  that  the  parties  then  fixed  the  jana^ 
tion  for  the  purposes  of  the  appeal 

Lush,  J.  I  have  felt  considerable  dooK 
during  the  course  of  the  argument,  but  I  «8 
so  many  difficulties  and  so  much  inoomf' 
nience  in  adopting  the  view  contended  for  is 
«vxv^tt  of  the  rule,  tiiat  I  have  oome  to  th 


THE  LAW  EEPORTS.— SESSIONS  CASES,  1872. 


461 


Thx  Quesn  v.  JusnoxB  of  Staffokdshibb. 


»n  that  the  onlj  reasonable  constmo- 
hcse  Acts  is  that  which  holds  that 
Hate  jurisdiction  is  governed  by,  and 
it  upon,  the  jurisdiction  of  the  jns- 
?hom  the  order  of  removal  was  mada 
lew,  it  seems  to  me,  we  are  obliged 
ae  violence  to  the  language  of  8  &  9 
!.  30,  s.  6 ;  but  that  is  the  only  con- 
L  which  will  render  these  Acts  con- 
Therefore  if  the  justices  who  made 


the  order  be  borough  justices,  the  appeal  from 
them  is  to  the  quarter  sessions  of  the  borough, 
and  if  they  be  connty  justices  the  appeal  is 
to  the  quarter  sessions  of  the  county.  That 
makes  the  machinery  of  the  Act  simple,  and 
I  see  no  inconvenience  in  so  holding. 

liule  disdiarged. 

Attorney  for  the  Crown :  Johnson, 
Attorneys  for  defendants :  Ntal  dn  FhUpot, 


an,  20,  (  The  Qtteen  v,  Joseph  Nswboult  and  Behjamin  Holdswobth. 


1872. 


i 


[1  C.  C.  R.  344.] 


[ndictment  —  Immaterial    Averment  — 
anent  of  Ownership— 24  &  25  Yict.  o.  97, 
60. 

risoners  were  indicted  under  24  A  25 
7,  «.  3, /or  feloniously  setting  fire  to  a 
'  and  belonging  to^  one  of  the  pri- 

that  the  averment  of  property  in  the 
vxM  an  immaterial  averment,  which 
he  proved ;  and  that  an  intent  to  in^ 
her  person  ew  owner  might  he  proved  in 
f  the  indictment, 

rtated  by  Pigott,  B. 
risoners  were  tried  at  the  last  winter 
br  the  West  Riding  of  Yorkshire, 
t  Leeds,  on  the  charge  of  arson, 
ubstance  of  the  indictment  was  as 

jonnt.  That  Joseph  Newbonlt  and 
a  Holdsworth  mahciously  and  felo- 
iid  set  fire  to  a  shop  of  and  belong- 
he  said  Joseph  Newbonlt,  and  then 
the  possession  of  the  said  Joseph 
It,  witn  intent  thereby  to  injure, 
jhe  form  of  the  statute.  (1) 
eoond  count  was  in  the  same  form, 
lat  the  intent  laid  was  to  defraud. 
lird  count  stated  that  the  said  Joseph 
:t  and  Benjamin  Holdsworth  unlaw- 
iliciously,  and  feloniously  did  set  fire 
8  matters  and  things  then  being  in 
ler  a  certain  shop  there  of  and  be- 


ft  25  Vict.  c.  97,  B.  3,  enacts  that  **  who- 
&U  onlawfolly  and  maliciously  eet  fire  to 
e,  stable,  coach-house,  outhouse,  ware- 
ice,  shop  .  .  .  whether  the  same  shall 
1  the  possession  of  the  offender,  or  in  the 
I  of  any  other  person,  with  intent  thereby 
or  defraud  any  person,  shall  be  guilty  of 


longing  to  the  said  Joseph  Newbonlt,  and  then 
being  in  the  possession  of  the  said  Joseph 
Newbonlt,  with  intent  thereby  and  by  means 
thereof  xmlawfully,  maliciously,  and  feloni- 
ously to  set  fire  to  the  said  shop,  and  thereby 
to  injtire  and  defraud,  and  the  said  Joseph 
Newboult  and  Bei^min  Holdsworth  by  the 
overt  acts  in  this  count  mentioned  unlaw- 
folly,  maliciously,  and  feloniously  did  attempt 
to  set  fire  to  the  said  building  in  this  count 
mentioned  under  such  circumstances  that  if 
the  same  had  thereby  been  set  fire  to  they 
would  have  been  guilty  of  felony  against  the 
form  of  the  statute. 

At  the  conclusion  of  the  case  for  the  pro* 
secution  it  was  objected  on  behalf  of  the 
prisoners  that  as  no  policy  of  insurance  upon 
the  premises  wajs  produced,  there  was  no 
evidence  from  which  the  jury  could  infer  an 
intent  to  injure  the  insurance  ofSce.  And, 
secondly,  that  upon  the  counts  of  this  in- 
dictment it  was  not  open  to  the  jury  to  con- 
vict of  an  intent  to  defraud  or  injure  the 
owner  of  the  premises,  inasmuch  as  the  pre- 
mises were  in  the  indictment  alleged  to  be 
"  of  and  belonging  to  Joseph  Newboult " 
himself,  and  must  hence  be  taken  to  be  his 
property. 

The  learned  judge  refused  to  stop  the  case^ 
but  reserved  the  questions  for  this  Court 

The  prisoner  Newboult  was  the  master  and 
Holdsworth  was  his  servant  at  the  shop  in 
Leeds  Road,  Bradford,  where  a  general  gro- 
cery business  was  carried  on,  and  where  a 
fire  occurred  on  the  5th  of  October  last.  The 
material  evidence  on  which  the  counsel  for 
the  prosecution  relied  to  shew  the  intent  to 
injure  or  defraud  was,  as  to  the  ownership  of 
the  premises, as  follows:— John  Hey  stated 
that  he  was  a  trustee  of  the  premises  for  the 
landlady,  and  that  Joseph  Newboult  was 
under  notice  to  leave,  and  should  have  left 
on  the  5th  of  September  last»  and  Uukt  ^ 
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witness  a  week  before  the  day  of  the  fire  had 
as^ed  him  to  leave  the  premises,  which  he 
had  not  done.  And  as  to  the  other  objection, 
evidence  was  given  that  a  notice  to  produce 
a  policy  of  insurance  (effected  by  the  prisoner 
Newboult  on  his  stock)  was  served  on  him, 
but  too  late  to  be  complied  with,  and  the 
learned  judge  held  it  was  insufficient  on  that 
ground.  The  counsel  then  called  a  witness 
from  the  insurance  office,  who  said, "  New- 
boult came  to  me  in  May,  1867,  about  eflfcct- 
ing  an  insurance,  and  on  the  SOth  of  August 
of  the  present  year  (1871)  he  came  again, 
and  said  he  wished  to  renew  his  policy  in 
Leeds  Boad  for  500/.  (the  same  amount),  and 
he  then  paid  me  ten  shillings."  The  stock 
of  goods  on  the  premises  at  the  time  of  the 
fire  was  of  the  value  of  21/. 

Both  prisoners  were  found  guilty. 

And  the  learned  judge  asked  the  jury  if 
they  believed  that  Newboult  was  tenant  of 
the  premises ;  and  further,  whether  both 
prisoners  had  an  intent  to  injure  the  land- 
lady ?  And  also  whether  they  belioTed  they 
had  an  intent  to  defraud  the  insurance  office? 

The  jury  answered  that  they  found  both 
intents. 

The  questions  for  this  Court  were,  whether 
— first,  there  was  sufficient  evidence  of  the 
existence  of  an  insurance  to  support  the 
finding  by  the  jury  of  an  intent  to  defraud 
the  office;  and,  secondly,  whether  on  these 
counts  it  was  competent  for  the  jury  to  find 
that  there  was  an  intent  to  injure  the  owner 
of  the  premises. 

The  case  was  argued  before  Cockbum,  G. J., 
Martin,  and  Ghannell,  £6.,  and  Keating  and 
Lush,  JJ. 

Waddy,  for  the  prisoners.  There  is  no  suf- 
ficient evidence  of  the  existence  of  a  policy 
to  support  the  finding  of  an  intent  to  de- 
fraud the  company.  And  the  indictment 
alleges  the  shop  set  on  fire  to  be  "  of  and  be- 


longing to  the  said  Joseph  Newboi 
prisoner  himself;  whereas  the  evii 
that  the  house  was  the  landlady's, 
finding  is  that  the  intent  was  to  in 
owner.  It  is  necessary  to  allege  th 
ship  of  the  house :  RiekmarCs  Cote 
P.  0. 1034);  2  Russell  on  Crimes,  4t 
Greaves,  1046. 

[CooKBUKK,  O.J.  By  8. 60  of  this . 
25  Vict  c.  97,  it  is  sufficient  in  an 
ment  for  any  offence  under  the  Act, 
shall  be  necessary  to  allege  an  inte 
jure  or  defraud,  to  aUcge  that  the 
cused  did  the  act  with  intent  to  ] 
defraud  (as  the  case  may  be)  without 
an  intent  to  injure  or  defraud  any  p 
person.] 

That  only  refers  to  alleging  the  i 
leaves  the  law  as  it  was  as  to  alk 
ownership. 

[Martin,  B.  The  rule  referred  t 
to  an  indictment  at  conomon  law.  1 
ofiTence  against  s.  3  of  24  &  25  Ti 
The  averment  of  ownership  is  an  in 
averment,  and  might  be  struck  out 
not  so,  there  would,  no  doubt,  be  a  i 

CocKBURN,  C.J.  Tlie  statement  o 
sliip  was  necessary  at  common  law 
it  was  not  arson  for  a  man  to  set  f 
own  house.  But  under  the  stati 
otherwise ;  and  therefore  the  ave: 
ownership  is  an  immaterial  avenr 
that  there  is  nothing  to  prevent 
imder  this  indictment  findiug  an  i 
injure  the  landlady,  the  real  owner.] 

Camjibell  Foster,  for  the  prosecui 
not  called  upon. 

Conviction  oj 

Attorneys  for  prosecution :  Terry . 
son,  Bradford, 

Attorney  for  prisoner :  Fluker,  fo 
Berry f  Bradford, 


Jan,  20, 1872.    The  Queen  v,  Thomas  Bailey.    [1  C.  C.  R.  317.] 


Larceny — ^Process  of  Court — ^Taking  with  Frau- 
dulent Purpose— 24  &  25  Vict  o.  96,  s.  30. 

The  prisoner's  goods  having  been  seized  under 
toarranU  €f  execution  of  a  county  court j  and 
being  in  we  possession  of  the  bailiffs  the  pri- 
eoner,  with  intent  to  deprive  the  bailiffs  as  he 


suj^sedy  of  his  authority,  and  so  d 
execution,  forcibly  took  the  warran 
him : — 

Held,  that  the  prisoner  was  not  i 
larceny,  but  that  he  was  guilty  of  ta 
warrants  for  a  fraudulent  purpose  w\ 
meaning  of  24:  d:  2b  VicL  c  96^^  3(X 
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stated  by  Lush,  J. 

)risoner  was  indicted  at  Oxford  at 
tmer  assizes,  1871,  under  tlie  80th 
Df  the  Larceny  Act,  24  &  25  Vict. 

ret  count  of  the  indictment  charged 
oner  with  stealing  certain  process  of 
>f  record,  to  wit,  a  certain  warrant  of 
Q  issued  out  of  the  county  court  of 
-e,  in  an  action  wherein  one  Arthur 
intiff,  and  the  prisoner  defendant; 
ther  warrant  of  execution  out  of  the 
•urt  in  an  action,  Halcombc  &  Co. 
Dhe  prisoner. 

econd  count  stated  that  at  the  time 
aitting  the  offence  hereinafter  mcn- 
»ne  Brooker  had  the  lawful  custody 
n  process  of  a  court  of  record,  to  wit, 
nt  of  execution  out  of  the  county 
f  Berkshire  in  an  action  between 
and  the  defendant;  that  defendant 
g  to  prevent  the  due  course  of  law, 
eprive  Arthur  of  the  rights,  benefits, 
mtages  from  the  lawful  execution  of 
ant,  did  take  from  Brooker  the  said 

he  Brooker  having  then  the  legal 
of  it. 
I  proved  that  two  actions  had  been 

in  the  county  court  against  the 
,  in  each  of  which  judgment  had  been 
jainst  him,  and  a  warrant  of  execu- 
led  against  his  goods.      The  high 

the  court  made  the  levy  under  these 
?,  and  having  done  so,  he  handed  the 
J  over  to  his  deputy  bailiff,  and  left 
)ossession  of  the  goods. 


&  25  Vict.  c.  96, 8. 30,  enacts  that, "  Who- 
all  iiteal,  or  shall  for  any  fraudulent  pur- 
I  from  its  place  of  deposit  for  the  time 
r  from  any  person  Laving  the  lawful 
hereof,  or  ahall  unlawfully  and  roalicioualy 
bl iterate,  injure,  or  destroy  the  whole, 
art  of  any  record,  writ,  return,  panel, 
interrogatory,  depoeition,  afiBdavlt,  rule, 
warrant  of  attorney,  or  of  any  original 
i  whatsoever  of  or  belonging:  to  any  court 
1,  or  relating  to  any  matter,  civil  or 
begun,  depending,  or  terminated  in  any 
rt,  .  .  .  shall  bo  guilty  of  felony.'* 


The  prisoner,  a  day  or  two  afterwards, 
forcibly  took  the  warrants  out  of  the  bailiff's 
hands  and  kept  them.  He  then  ordered  liim 
away  as  having  no  authority  to  remain  there 
any  longer,  ana  on  his  refusal  to  go  forcibly 
turned  him  out. 

The  prisoner  was  convicted;  but  as  the 
learned  judge  entertained  a  doubt  whether 
these  facts  supi)orted  the  count  for  larceny, 
and  whether,  as  the  prisoner's  intention  in 
taking  the  warrants  was  not  to  make  use  of 
them  but  merely  to  deprive  the  bailiff,  as  he 
supi)osed,  of  his  authority,  and  as  the  validity 
of  the  execution  was  not  affected  by  his 
taking  the  warrants,  he  was  guilty  of  taking 
them  for  a  fraudulent  purpose  within  the 
meaning  of  the  statute,  he  forbore  to  pass 
sentence,  and  admitted  the  prisoner  to  bail 
till  the  opinion  of  this  C!ourt  should  have 
been  taken  upon  the  above  points. 

No  counsel  appeared. 

GocxDUBN,  G.J.  1  think  the  first  count, 
charging  larceny,  will  not  hold.  It  is  clear 
that  the  prisoner  took  the  warrants  from  the 
bailiff  thinking  that  his  authority  depended 
on  his  possession  of  the  warrants,  and  that 
by  taking  them  away  he  would  put  an  end 
to  the  authority.  But  this  was  not  done 
animo  furandi ;  it  was  not  done  lucri  cauB4. 
It  was  no  more  stealing  than  it  would  be 
to  take  a  stick  out  of  a  man's  hand  to  beat 
him  with  it. 

Under  the  second  count,  the  question  is 
whether  what  was  done  was  done  with  a 
fraudulent  purpose.  I  think  it  was  so.  The 
purpose  was  to  deprive  the  oflicer  of  the 
power  to  execute  process,  and  so  to  defeat 
the  execution. 

Maetin  and  Ghannell,  BB.,  and  EsATiKa, 
J.,  concurred. 

Lush,  J.  I  quite  concur,  on  consideration, 
in  the  judgment  of  the  Court  I  thought 
at  first  that  what  the  statute  meant  was  an 
intention  to  use  the  documents  for  a  ^u- 
dulent  purpose. 

Conviction  affirmed. 
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Jan.  '17. 1872.    Thi  Queen  v.  Fatns  aio)  Othbbs.    [1  C.  Q  B.  3iS.] 


Evidence  —  CompeteDce — Joint  Indictment  and 
Trial  —  One  Priaonci  colled  aa  Witnen  for 

Another. 

Wlifre  tico  prieoners  are  iiidirttd  and  tried 
togHlier,  one  U  not  a  eom]*leut  uritneu  for  llie 


Case  stated  by  Keating,  J. 

John  Payne,  Ueor^oOwon, Isaac Owen.and 
Joeeph  Curtia,  were  indicted  at  the  winter 
assizcB  for  the  county  of  Worcester,  X871,  for 
that  they,  to  the  nnmher  of  three  or  more, 
armed  with  offensive  weapons,  by  night,  did 
enter  and  more  on  land  belonging  to  Earl 
Dudley,  for  the  purpose  of  taking  or  deetK^- 
ing  game. 

It  appeared  that  at  one  o'clock  on  the 
morning  of  the  4th  of  October,  1871,  the 
keepers  of  Earl  Dudley  discoverea  a  numbttr 
of  poachers  upon  the  oarl'e  lands  taking 
game.  Tbey  were  armed  with  stones,  blud- 
geons, &o.,  and  advanced  upon  the  keepers, 
with  whom  they  hod  a  desperate  struggle. 
Ultimately  the  keepers  were  forced  to  retire, 
one  keeper  being  dangerously,  and  another 
severely  wound^. 

The  prisoner  Paj-ne,  and  the  two  Owens, 
were  first  apprchecacd,  and  on  being  brought 
before  Ihe  magistrates,  each  i^t  up  an  alibi 
by  way  of  defence,  and  called  ^vitncsec8  in 
support;  amongst  the  witnesses  called  by 
Payne  was  the  prisoner  Curtis,  not  then  in 
custody,  and  he  proved  havii^  been  with 
Payne  at  the  time  in  iiuestion  at  a  place  no 
distant  from  the  Hceno  of  the  aSray  as  to 
render  it  impossible  he  could  have  been  one 
of  the  poachers.  Curtis,  with  the  other  wit- 
nesses tor  tlie  prisoners,  were  bound  over  by 
the  magistrates  under  30  &  31  Vict,  c  35; 
but  having  been  afterwards  ideatiRed  as  one 
of  the  party  of  poachers,  he  was  committed 
and  indicted  witli  the  other  three  prisoners. 

On  the  trial  all  four  prisoners  were  sworn 
to  by  various  witnesses  as  having  formed 
part  of  the  gang  of  pooehers  on  the  m'ght  in 
question;  tlie  defence  by  each  was,  as  before 
the  magistrates,  an  alibi,  and  the  counsel  for 
Payne  proposed  to  call  the  prisoner  Curtis  to 
prove  what  he  had  deposed  to  before  the 
justices.  The  learned  judge  held  that  lie  was 
incomiictent,  and  could  not  be  called.  All 
the  prisoners  were  convicted,  and  sentence 
passed. 

The  questions  for  the  opinion  of  the  Contt 
were:— 

First,  WLethor  a  prisoner,  jointly  indicted 
with  another,  can,  after  they  liave  been  given 
in  chai^  to  the  jury,  he  called  as  a  witness 
for  the  other,  without  having  licen  ci'.Vict 
aequitted  or  convicted,  or  a  no\k'  ptcpaeum 


entered:  Win»or-r.TbeQueen(GB. 
85L.  J.(M.C.)121;  S.C.mEi.Ch. 
190;  85  L.  J.  (M.C.)  161);  Seg. 
(llCox,Cr.C.  607). 

Second,  Whether  upon  Uie  nreee 
indictment,  and  nnder  the  ci 
the  case,  the  prisoner  CortiB  was 
and  ought  to  have  been  called  as 
for  the  prisoner  Payne :  See  Bnssell 
4th  ed.,  by  Greaves,  pp.  62S-7;  layior 
Evidence,  5th  ed.,  pp.  1I7S-9. 

Jan.20.  TheConrt(Cockbnni,CJ.,Jb) 
•.md  Cbannell,  BB.,  Keating  and  Lnsh,J 
I'eserved  the  case  for  the  consideratioD  of 

the  judgca 


Jan.  27.  The  case  was  argued  bcto 
Cockbum,  C  J.,  Kelly,  C.B.,  Martin,  Bramwl" 
Channell.  Pigott,  and  Cleasby,  BB.,VilH 
Byles,  Keatii^,  Blackbnm,  Hellor,  lui, 
Brett,  Urove,  and  Qoain,  JJ. 

T.  S.  PritehaTd  {Sdfe  with  him),  for  flt 
prisoner.  The  reason  why  at  common  li'i 
party  to  any  proceeding,  whether  dvil  9 
i^riminal,  was  not  admissible  as  a  mtn^ 
was  on  the  ground  of  intcreet:  Worni\ 
./oiiM(?Bing895^.  In  Phillips  on  Evido* 
^th  ed.,  p.  ^,  it  IS  expressly  so  stated  alt 
criminal  proceedings:  "With  regard  10* 
competency  of  defendants  in  criminal ;» 
.soculions,  it  in  scarcely  necessary  to  obi 
that  as  they  are  in  general  immediately  i^ 
i»tcd  in  the  event,  it  does  not  often  hM* 
that  they  can  be  called  as  witnesses."  u« 
6  &  7  Vict  o.  85,  a.  1  (I)  abolished  in  ^aak 


uf  iiicapacitr  from 

o „  eriden™,  either  in  pei __,  .,>,._- — 

acconlinj;  la  the  pmctico  of  tli«  Comt,  oQ  tbe  bid 


jienion  or  by  dtpodtioi, 


of  nny  i^ue  juined,  or  of  any  mutter  or  qaatiiH 
ur  on  HQf  inquiry  ariiting  Id  any  suit,  ictioiliit 
pmoeeding,  civil,  or  criiuiiinl,  in  any  court  <r 
before  any  jodge,  jury,  olierifl^  eoroucr,  nugistntt^ 
otlicur,  ur  p«noa  boving  by  law,  or  by  conwot  i 
partiiB,  autliority  lo  benr,  receive,  aad  eumiiK 
evidence;  but  tl.at  Hvery  person  so  uffend  bV 
anil  tJuill  be  udmitted  lo  give  evidence  on  Mlh.* 
aolenin  atUrmntiou  in  those  cs«ea  wherein  aflinDf 
lion  ia  by  law  leccivHble.  notwithrtanJiDg  llal 
su<^h  pcroon  nisy  or  bIibII  huve  an  intrreit  in  Ik) 
cmtti-r  iiniii.  BtioQ,  or  in  the  event  of  the  tr:«Io' 
uny  issue,  lustler,  que8lioii,or  iajnty  [sicJ.iKi'' 
thi;  suit,  uctiiii,  or  prot-cgding  in  nbtch  be  ii  t'- 
fcred  us  a  Mituega,  and  uotwitbgtaailiug  tLiI aA 
peiBou  olfercd  ea  n  witDcss  may  have  been  p>*- 
viuubly  conviitL-d  of  any  ciimo  ur  offonee:  Piv* 
^vV>.d.  U.K.t  Uvii  Act  hIiiiII  not  render  eomprlnt 
J  Bnj  'pM"i  Vn  ail's  wa*.,™'  "       '  "■' 
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s  incapacity  from  crime  or  interest,  and 
would  liave  admitted  the  testimony  of 
larties  to  any  proceeding,  civil  or  criminal, 
iding  a  prisoner  nndor  such  circumstances 
le  present,  had  it  not  been  for  the  pro- 
which  excludes  *'  any  party  individually 
3d  in  the  record."  Then  came  14  &  15 
.  c.  99  (1),  s.  1  of  which  repealed  the 
6  proviso  in  the  earlier  Act  Section  2 
88  the  parties  to  any  proceeding  com- 
at  witnesses, "  except  as  hereinafter  ex- 
ad."  And  s.  3  gives  the  exceptions,  viz., 
a  person  charged  in  any  criminal  pro- 
log shall  not  be  a  witness  for  or  against 
lelf,  and  that  the  husband  or  wife  of  a 
J  charged  shall  not  be  admissible  for  or 


illy  nameil  in  the  record,  or  any  lessor  of  the 
itiff  or  teuaiit  of  premised  sought  to  be  re- 
«d  in  ejectment,  or  the  landlord  or  other 
m  in  whose  right  any  defendant  in  replevin 
make  oognizanoe,  or  any  person  in  whose 
ediate  and  individual  behalf,  any  ucdon  may 
longht  or  defended,  either  wholly  or  in  part, 
ae  husband  or  wife  of  such  pentons  respec- 
J.  .  ." 

)  14  A  15  Vict.  c.  99.  8.  1,  enacts  that,  "  So 
ihc^8.1of6<t7  Vict.  c.  85,  as  provides  that 
Mid  Act  shall  not  render  comi)etent  any 
y  to  any  buit,  action,  or  proceeding  imlivi- 
U]r  named  on  the  record,  or  any  lessor  of  the 
wS,^  or  teniint  of  premises  sought  to  be  re« 
md  in  ejectment,  or  the  landlord  or  other  per- 
ia  whose  right  any  defendant  in  replevin  may 
9  oogulzanoe,  or  any  person  in  whose  immo- 

•  and  individual  behalf  any  action  may  be 

Ct  or  defended,  either  wholly  or  in  part,  is 
repealed." 
.2:  **0n  the  trial  of  any  issne  joined,  or  of 
nattLT  or  question,  or  on  any  imjuiry  arising 
iny  suit,  a<,'tion,  or  other  pnicecding,  in  any 
i  of  justice,  or  before  any  person  having  by 
,  or  by  consent  of  parties,  authority  to  hear, 
ht,  ami  examine  evidence,  the  parties  thereto, 
tha  persons  in  who^  behalf  any  8uch  suit, 
DB,  or  other  proceeding  may  bo  brought  or 
tnded  sliiill,  except  as  hereinafter  excepted,  be 
petent  and  compellnble  to  give  cviiioncc,  eitiier 
.  voce  or  by  depo.Mition,  accorduig  to  the  prac- 
of  the  Court,  on  behalf  of  either  or  any  of  tlie 
iet  to  the  ^aid  suit,  action,  or  otiier  proceed- 

.  8  :  **  But  nothing  herein  contained  shall 
lerany  person  who  in  any  criminal  proceeding 
barged  with  the  commission  of  any  indictable 
Doe,  or  any  otlence  pnnisiiable  on  summary 
(icUon,  Competent  or  compellable  to  give  evi- 
ce  for  or  ag^unst  himself  or  herself,  or  shall 
tier  any  person  compellable  to  answer  any 
vtion  tending  to  criminate  himself  or  herself, 
ihall  in  any  criminal  procee<tiug  ren<ier  any 
Uiid  competent  or  compellable  to  give  evi- 
w  for  or  against  his  wife,  or  any  wife  compc- 
^  or  compellable  to  give  evidence  for  or  against 
hosbanu." 

•  4  ;  **  Nothing  herein  contained  shall  apply  to 
action,  suit,  proceeding,  or  bill,  in  any  court 

HnrooD  law,  or  in  any  ecclesiastical  oom-t,  or  in 
Br  boose  of  parliament,  instituted  in  conse- 
toe  of  adultery,  or  to  any  action  for  breach  of 
niw  of  marriage.*' 


against  the  wife  or  husband.  Therefore,  the 
old  incapacity  on  the  ground  of  interest  hav- 
ing been  swept  away  by  the  earlier  Act,  and 
the  excluding  proviso  in  that  Act  repealed 
by  s.  1  of  the  later  Act,  and  parties  expressly 
made  conipetcDt  by  s.  2,  the  only  witnesses 
whose  testimony  is  excluded  are  those  ex- 
cepted in  8.  3,  viz.,  a  prisoner  called  on  his 
own  l)ehalf,  and  the  nusband  or  wife  of  a 
prisoner  called  for  or  against  the  wife  or 
husband. 

[Blackburn,  J.  By  s.  3,  a  prisoner  cannot 
give  evid»^nce  for  or  against  himself.  But  if 
a  i)risoner  on  his  trial  is  examined,  he  must 
be  cross-examined;  and  that  can  hardly  be 
without  his  giving  evidence  against  himself. 

CocKBUBN,  C.J.  Is  8.  3  an  exception  to 
8.  2  at  all  ?  Must  not  the  proceeding  in  s.  2 
mean  proceeding  ejusdem  generis  with  the 
suit  or  action  s|xx;ifically  mentioned?  And  if 
so,  can  the  section  apply  to  criminal  proceed- 
ings at  all  ?  The  words  "  civil  or  criminal," 
used  in  the  older  Act,  are  omitted  in  tJtiis 
section.] 

Section  2  expressly  refers  to  s.  3  by  the 
words,  "  except  as  hereinafter  excepted." 

[Bbahwell,  B.  Those  words  may  well 
apply  to  s.  4,  wliich  excepts  proceedings 
founded  upon  adultery,  and  for  breach  of 
promise  of  marriage. 

Lusu,  J.  Section  3  speaks  also  of  the  case 
of  the  husband  or  wife  of  a  person  accused ; 
and  that  cannot  be  an  exception  to  s.  2,  for 
s.  2  would  not  apply  to  the  case.] 

There  is  authority  for  the  admissibility  of 
this  evidence.  In  Jiey.  v.  JJedcy  (11  Cox, 
Cr.  C.  607),  Mellor,  J.,  admitted  similar  evi- 
dence. And  that  ruling  has  been  followed 
by  Pigott,  B.,  in  J  teg,  v.  Parry  and  AUman 
(not  rei)orted),  and  by  Lush,  J. 

[KExVTING,  J.,  referred  to  Rtg,  v.  Stevenaoii 
ahd  to  alter,  before  Ball,  J.,  at  the  Armagh 
Spring  Assizes,  1851,  cited  3  Bussell  on 
Crimes,  4th  ed.,  by  Greaves,  627,  n.J 

The  law  is  so  laid  down  in  2  Taylor  on 
Evidence,  5th  ed.,  1179 :  "  If,  tliercfore, 
several  persons  bo  jointly  indicted,  any  one 
of  them  may,  under  s.  2,  bo  called  as  a  wit- 
ness either  for  or  against  his  confederates, 
excepting  only  in  those  few  cases  where  the 
indictment  is  so  framed  as  to  give  him  a 
direct  interest  in  obtaining  their  discharge," 
such  as  those  in  which  the  offence  can  only 
be  committed  by  a  certain  number  of  per- 
sons ;  and  the  writer  treats  Iteg.  v.  Jackson 
(6  Cox,  Cr.  C.  625\  to  the  contrary  effect,  as 
overruled.  And  tliis  passage  is  cited  without 
disapproval  in  3  Eussell  on  Crimes,  4th  ed., 
by  Greaves,  p.  625.  Upon  the  analogous 
question,  as  to  the  admissibility  of  the  evi- 
dence of  the  wife  of  one  prisoner  as  a  witness 
for  another  tried  jointly  with  him,  there  has 
been  some  conflict  of  authority ;  but  the  later 
cases  are  in  favour  of  its  admissibility.  In 
Jitx  V.  !Smith  (1  Moo.  Cr.  C.  289)  such  evi- 
dence was  held  inadmissible  by  all  the  judges 
except  Graham,  B.,  WiOi  liXX-Vw^siKsi,  ^,   >fc?QN. 
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in  Beg,  v.  Moore  (1  Cox,  Cr.  C.  59)  thongh 
Jiex  V.  Smith  (1  Moo.  Cr.  C.  289)  was  cited, 
Maule,  J.,  admitted  sucli  evidence.  And  in 
JReg,  V.  Bartfett  (1  Cox,  Cr.  C.  105)  Wightman,  J., 
after  consulting  Cresswell,  J.,  took  the  same 
course.  In  the  present  case  it  appears  that 
the  prisoner  whom  it  was  proposed  to  call 
had  actually  been  examined  before  the  magis- 
trates ;  and  he  had  been  bound  over  to  appear 
and  give  evidence  under  30  &  31  Vict  c.  35, 
s.  3.  It  cannot  have  been  intended  that  a 
prisoner  should  be  deprived  of  the  benefit 
of  that  section  by  the  witness  being  subse- 
quently included  in  the  indictment. 

[CocKBUKN,  C.  J.  The  remedy  for  that  is  to 
apply  to  have  the  prisoners  tried  separately. 
Ajid  if  the  witness  were  improperly  included 
in  the  indictment,  the  judge  would,  no  doubt, 
grant  such  an  application.] 

The  fact  of  the  proposed  witness  having 
been  given  in  charge  to  the  jury  does  not 
affect  the  case.  There  is  no  giving  in  charge 
in  misdemeanour;  and  in  felony  its  only 
effect  is  to  identify  the  prisoner  whom  the 
jury  have  to  try. 

[Blaokbukn,  J.  It  is  much  more  than 
that.  It  fixes  irrevocably  that  the  particular 
jury  to  whom  he  is  given  in  charge  is  the  one 
to  decide  his  guilt  or  innocence.  Can  it  be 
that  the  jury  which  has  to  do  this  may  first 
hear  him  examined  and  cross-examined  ?] 

In  Winsor  v.  The  Qtieen  (6  B.  AS.  143; 
35  L.  J.  (M.C.)  121 ;  S.  C.  in  Ex.  Ch.  7  B.  <t  S. 
490;  35  L.  J.  (M.C.)  161)  the  witness  was 
jointly  indicted  with  the  prisoner,  and  had 
been  given  in  charge,  and  no  verdict  had 
been  taken  as  to  her,  nor  a  nolle  prosequi 
entered.  But  it  was  the  opinion  of  all  the 
judges  that  her  evidence  was  properly  re- 
ceived (7  B.  &  S.  at  pp.  494,  503). 

[Blaokbukn,  J.  The  witness  was  a  party 
to  the  record;  but  had  not  been  given  in 
charge  to  the  same  jury.] 

It  is  true  that  in  that  case  Cockbum,  C.J., 
says  (6  B.  &  S.  at  p.  178),  that  "  in  all  cases 
where  persons  are  jointly  indicted,  and  it  is 
thought  necessary  to  have  the  evidence  of 
one  against  the  other,  it  is  better,  in  order  to 
insure  the  greatest  amount  of  truthfulness  of 
the  testimony,  that  a  verdict  of  not  guilty 
should  be  taken,  or,  if  the  circumstances 
admit  of  it,  a  plea  of  guilty  should  be  taken, 
and  sentence  passed.'*  But  that  is  only  a 
suggestion  of  convenience,  not  a  binding  rule. 

LCooKBURN,  C.J.  A  notion  has  gone  abroad 
that  I  laid  down  that  one  of  these  courses 
must  be  taken.  That  is  very  different  from 
what  I  did  say;  I  only  spoke  of  what  is 
convenient.] 

F,  T,  Streeten  (Jelf  with  him),  for  the  pro- 


secution. The  common  law  principle 
rectly  stated  in  ffawktsivorih  ▼.  Shoteiei 
&  W.  45,  at  p.  47).  by  Lord  Abingt 
viz.,  that  a  party  to  the  record,  and 
by  the  issue,  was  incompetent,  i 
stiatutes  cited  have  not  altered  it  in ' 
of  a  prisoner  on  his  trial.  The  ft 
3  &  4  Wm.  4,  c.  42,  s.  26,  was  lii 
actions.  6  4  7  Vict  c.  85,  a.  1,  ap 
criminal  proceedings  as  well,  so  fi 
remove  the  incapacity  from  crime  or 
But  the  proviso  excluding  parties  c 
mention  criminal  proceedings.  Tbj 
that  the  person  jointly  indicted  with 
was  not  excluded  on  the  ground  n 
interest. 

[Blackbubn,  J.     What  interest 
person  be  said  to  have  in  getting  off  s 

Bbktt,  J.  Is  not  the  true  groi 
broad  one  that  no  one  on  his  tri 
criminal  offence  can  be  examined  ( 
examined,  because  no  one  is  bound  1 
nate  himself?] 

14  &  15  Vici  c.  99,  s.  2,  does  not 
criminal  cases  at  all ;  and  s.  3  is  on 
duced  ex  majore  cauteU,  It  was  inf 
in  the  House  of  Lords  against  Lord  Ca 
protest.  But  even  if  •  that  section  di« 
still  by  s.  8  a  man  cannot  give  evid 
or  against  liimself ;  and  if  £o  is  pn 
witness-box  while  on  his  trial  ther 
drawing  the  line,  and  he  must  give  < 
against  himself.  The  cases  to  the( 
which  have  been  cited  arc  mere  ru 
the  assizes,  and  cannot  weigh  with  th 
against  clear  principles ;  and  the  n 
from  Taylor  on  Evidence  is  not  law. 

Fritchard,  in  reply,  referred  to Beg,T. 
(1  Cox,  Cr.  C.  174). 

CooKBURN,  C  J.  We  are  all  of  opiD 
the  evidence  rejected  was  properly  ; 
We  are  all  agreed  that  the  cxcq 
14  &  15  Vict.  c.  99,  8.  3,  was  introd 
prevent  any  possibility  of  its  being 
that  the  law  as  it  had  existed  from  tne 
times  was  altered  by  the  Act.  Bji 
it  was  a  distinguishing  characteristic 
criminal  system  that  a  prisoner  on  1 
could  neither  be  examined  nor  crosB-ex 
We  think  it  is  impossible  to  earn 
it  could  have  been  intended  to  coai 
rule  by  a  mere  sidewind  by  means 
exception. 

Conviction  afi 

Attorney  for  prosecution :  IT*  SatmcU 
Kidderminster, 

Attorney  for  the  prisoner:  if iBcr 
Kidderm  inster. 
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-iDdiciment  for  Felony— 24  ft  25  Viot. 
8.  18 — CJonTiction  for  Misdemeanour — 
5  Vict.  o.  19,  a.  5  —Malice — Intent  to 
en — ETidenoe. 

tcutor  and  prisoner  were  oid  at  night 
punt9.  Of  I  a  creek  f  in  pursuit  of  wild 
prisoner,  who  was  Jealous  of  any  one 

to  shoot^  and  hid  thrmtened  to  fire 
tujithstanding  other  persons  might  he 
a  and  them,  dischirgni  his  fpmfrom 
rf  tweni^' five  yards  towards  the  punt 
\e  prosecutor  lay  paddliiig.  At  that 
;  prosecutor's  punt  sletoed  rounds  and 
itor  t£>p«  struck  by  some  of  the  shot 
i/y  woundedy  wherrvpon  the  prisoner 
'm  hdp,  OMuring  him  that  the  injury 
idental  result  of  the  sb-wing  round  of 

The  night  was  light  and  the  boat 
f  yards  off.  No  birds  were  in  view. 
yen  had  always  bei-n  on  good  terms, 
r»  was  fired  ap/iarently  with  the  in- 
'Tightening  the  prosecutor  aiuay  ratlier 
yf  hurting  him.  Ttte  prisoner  was 
r  ihefdouy  of  wounding  with  inteut 
<tts  bodily  harm;  but  tlie  jury, under 
et,  c.  19,  «.  5,  found  him  guilty  of 
eanour  of  unlawfully  wounding : — 
U  **  unhiuful  wounding  "  within  the 

that  section  must  be  "  malicious ;" 
ere  was  jtroof  of  maliee,  which  justi- 
iriction  of  the  prisoner, 

ted  by  Cockburn,  C.J. 
ioner  was  tried  before  mo  at  the 
3  for  the  county  of  Suffolk,  on  a 
unlawfully,  malJeioufily,  and  felo- 
unding  one  William  Job  Oiatton, 
;  to  do  him  grievous  bodily  harm, 
lecutor,  Gbatten,  and  the  i^riKoner 
fishermen,  h'ving  at  Aldebnry,  in 
i  both  were  in  the  habit  of  going 
ts  to  shoot  wild  fowl,  in  a  creek  of 
Ude. 

[iner  of  using  a  punt  for  the  pur- 
K>ting  wild  fowl  is  that  the  gunner 
is  face  downwards  in  the  boat,  oz- 
8  arms  over  the  sides,  and  pro- 
boat  by  means  of  a  pa.iT  of  snort 
as  to  avoid,  as  much  as  possible, 
by  the  birds  on  the  water, 
evening  of  the  30th  of  January, 
prosecutor,  Chatten,  was  on  the 
lis  punt,  in  pursuit  of  wild  fowl, 
on  out  some  time,  and  finding  no 
t,  he  determined  to  return,  and 
t  his  arm  out  was  using  the  pad- 
'  the  punt  round  for  that  purpose, 
iddeniy  heard  the  report  of  a  gun, 
same  time  found  himself  struck 
shots  in  the  left  arm  and  eye,  the 
'hwb  was  Berionsly  to  injure  his 


ann,  and  so  to  damage  his  eye  as  to  render 
its  total  extraction  necessary  a  few  days  after. 

There  was  no  doubt  that  the  shot  by  which 
the  prosecutor  was  injured  was  fired  by  the 
prisoner.  On  the  prosecutor  calling  out  on 
being  struck,  and  asking  who  had  fired  the 
shot,  the  prisoner,  who  was  in  his  punt,  about 
twenty-five  vards  off,  came  forwara,  and  said 
ho  had  fired  it,  adding  that,  if  Chatten  had 
not  turned  his  boat  round  as  he,  prisoner, 
was  in  the  act  of  firing,  the  shot  would  not 
have  struck  him.  This  being  so,  the  ques- 
tion m  tho  case  was  under  what  circum- 
stances and  with  what  intention  prisoner  had 
fired  off  the  gun. 

It  was  proved  that  the  night  was  light,  so 
that  birds  and,  k  fortiori,  a  punt  on  the  water 
could  have  been  plainly  soon  at  a  distance  of 
fifty  to  sixty  yards ;  and  it  was  ix)fiitively 
sworn  by  the  prosecutor  that  there  were  no 
birds  about  on  that  evening,  certainly  none 
in  the  neighbourhood  of  his  boat  It  was 
plain,  therefore,  that  the  {nrisonor  had  not 
fired  for  the  purpose  of  killing  wild  fowl. 
Evidence  was  given  from  which  it  appeared 
that  the  prisoner  was  extremely  jealous  of 
persons  going  in  pursuit  of  wild  fowl  on  tho 
water  where  the  event  took  place,  and  had 
on  different  occasions  used  threatening  lan- 
guage to  the  effect  that  he  should  shoot  at 
birds  if  occasion  offered,  notwithstanding 
other  persons  might  be  between  him  and 
them ;  and  it  was  suggested  by  the  prosecu- 
tion that  the  prisoner  had  intentionally  shot 
at  the  prosecutor  with  the  intent  to  injure 
him,  and  thereby  to  prevent  him  pursuing 
wild  fowl  on  the  water  in  question  in  future. 

On  tho  other  hand  it  appeared  that  tho 
l)rosccut'  •r  and  tho  prisoner  had  always  been 
on  good  terms,  Imving  formerly  been  ship- 
mates on  board  the  same  pilot  vessel,  it 
was  admitted  by  the  prosecutor  that,  on  his 
calling  out,  the  prisoner  at  once  came  for- 
ward, and  ascribed  the  fsict  of  the  shot  hav- 
ing taken  effect  to  the  sudden  change  of  the 
position  of  the  prosecutor's  boat — a  change 
of  position  which  was  an  tidmitted  fact— and 
assured  tho  prosecutor  that  tho  result  was 
purely  accidental.  It  ap])eared  that  the  pri- 
soner Imd  towed  the  prosecutor's  punt  into 
the  harl)our,  and  rendered  him  every  assist- 
ance in  getting  on  shore.  The  prisoner  re- 
ceived an  oxcollcnt  character  for  good  con- 
duct and  humanity 

Under  those  circumstances  it  seemed  to  bo 
more  probable  that  the  prisoner  shot  off  his 
gun  in  the  direction  of  the  prosecutor's  boat, 
with  the  intention  of  frightening  him,  and  so 
deterring  him  from  again  coming  into  the 
creek  for  the  purpose  of  fowling,  rather  than, 
that  ho  shot  wm  \>aft  \ti\civ\.  v>1  \wwi?,\cwci 
bodily  \\ann.    >N\nVe,  VXvct^^ox^^'OKv^  VwtmA. 
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judgo  left  the  qnestioti  of  the  intent  charged  I 
in  the  indictment  to  the  jury,  he  directed  I 
them  tliftt,  if  they  took  the  more  faTouratile 
Tiev  of  the  cams,  tlie;  Bh«ntd  find  the  prisoner 
piilty  of  iinlftwfnlly  wonndinR.  Tliis  they 
accordingly  did ;  but  thinking  it  deEervinf;  of 
consideratjon  whetlier  awounding  occasioned 
liy  an  act  done  without  any  actniil  malico  or 
intention  of  ofTerin^  vtolenro  to  the  prose- 
cntor,  would  be  xufficicnt  to  constitute  an 
"unlawful  wonndinft"  within  the  meaning 
of  the  Rtntute  24  i£  '25  Vict  c.  100,  a.  20,  tho 
learned  judge  reserved  that  qacstion  for  the 
connidemtion  of  tliie  Court,  and  requested 
their  judgment  thereupon.  I 

liS71.    Nov.  IS.    Tlie  Court  (Kelly,  C.B.,  I 
Byles,  LumIi,  and  Hannen,  JJ.,  and  Pigott,  B.) 
reserrcd  the  csne  for  the  fttnsideration  of  all 
the  JudgoH. 

Jan.  30.     Tho  caao  wa8   a^^od    before 
Cockbum,  C.J.,  Kelly,  C.B.,  Martin,  Chan-  i 
ncll,  Bnunwoll,  Pigott,  and    Cleasby,  BB.,  . 
Willea,  Bylcs,  Blackhum,  Mellor,  Lush,  Brett,  ' 
GroTe,  and  Quain,  JJ. 

[CoGKBUKir,  C.J.  The  a'atemcnt  of  the 
statute  in  this  cano  is  wrouf;,  the  question 
liefore  us  really  arises  on  s.  5  of  14  &  IS  Viet 
c.  I'J.  Clj] 

Mtlralfe.  for  the  prisoner.  The  indictment 
is  under  '21  &  2.>  Vict.  c.  1()0,  s.  18,  which 
provides  for  the  felony  of  wounding  with  in- 
tent to  do  KfiovoUH  liodily  harm.  Section  20, 
enacting  that  whoRoever  shall  unlaw^lly 
and  maliciously  wound  or  inflict  any  griev- 
ous Itodily  harm  n|>on  any  other  person  shall 
lie  guilty  of  n  miMlenicanoiir,  takes  the  place 
of  tho  reiM-alwl  4th  section  of  14  &  15  Vict 
I!.  19.  But  H.  5  of  the  Inst-mentiont-d  Btatut« 
isKiill  in  opera  I  ion. 

[CocKBVitN,  C.J.    And,  strange  to  say,  was 


(I)  U  A  l.l  Vict.  e.  ID,  H.  .1.  MiRPtB  that  "if 
npnii  Ihe  trisl  of  any  iiulictmoni  for  any  folony, 
i^rejit  itiunliT  or  miiiulautjhti'r,  wlicrc  tin-  itnlicl- 
ment  ihall  i<llci;e  that  tho  dofi-iulaiit  did  cut,  xlnb, 
(IT  wnunil  any  ncnon,  the  jury  Blmll  be  aitigfied 
titat  tlie  <icft>ml:iiit  in  jiuilly  iif  Ihe  culling,  gtab- 
hinjt,  or  winimlintf.  ch»rK»l  in  uncli  indicinirnt, 
lint  are  nnt  iatii<tl<-d  ti  at  tho  itcfunitant  in  guilty 
of  thi-  folooy  ch>irj:e<l  in  suvh  milietment,  then 
»ni]  in  every  mieh  iims  thu  juir  may  ncijiiit  thi- 
ilcfendHnt  t>t'  such  fuluiiy,  nnil  flnrl  him  guilty  of 
uiilBwrully  nittitig,  aliibliing,  or  nonnding,  umi 
Ih.'nu[>ou  such  defendiint  olinll  ho  liublo  to  bo 
liun  slied  in  the  mme  m^inner  ns  if  he  had  been 
convirtwl  upim  an  fndii'tmcnt  Pir  Iho  migdeniesn- 
out  of  mtlinj;.  atalihing,  or  wnuncling." 

24  4  M  Vict.  c.  11)1.1.  B.  18,  cnsctfl  tliat  "  whoso- 
ever slisll  uulavfiilly  anil  mnlicioiuily  wound  any 
pijriioii  with  intent  to  do  gtievoaa  bodily  barni, 
sliallboauiltyoff.luny." 

tirol.  20  enacta  tliiit  "wbnenevcr  shall  anlaw- 
hilly  utMl  nuUieioun];  wound  or  inllii-t  any  kti^ous 
bodily  bann  npon  noy  other  pensoo,  eitliet  with  or 
witlioiit  any  weapon  or  inrtrunient,Bbii\\bttgw4*^ 
of  a  iniaJemoftnoiir  ..." 


omitted  tram  the  ConsdidBted  Act,  31  &  S 
Vict.  c.  100.] 

It  enables  tile  juiy  trying  a  prisoner  npn 
an  indictment  for  felonions  wonnding  to  x- 
qnit  him  of  the  felony,  and  find  him  piil^. 
of  the  misdemeanour  of  unlawful  woi^diif  ft 
only.  But  if  they  do  so  the;  muni  find  imm 
^ilty  of  unlawfully  and  mi'lieiotuly  jnmi 
in^,  although  the  word  mxlidonsly  is  nd ' 

[CoCKMrBH,  CJ.  The  wotmding  stitidi 
the  indictment  mtHc*  the  intent  I' 
charged '?] 

¥ee;  the  oSknce  provided  for  by  a  4  rfl 
same  Act  or  the  equivalent  section  of  th 
cent  statute.  Secondly.  Ualice  ia  eon 
either  actual  or  snch  as  the  law  wonld  in_ 
There  must  bo  an  unlawful  act  done  withi 
tention  to  assault  If  a  man  fiiod  «' 
even  from  so  great  «  distant;^  that  the  ^ 
would  not  reach  him,  still  there  would  )«i 
intention  to  hit  bin).  But  the  prisoner  di 
not  aim  at  tlio  prosecutor. 

[Ma£Tin,  B.    Is  not  careless  firing  i 
causes  a  wound  sufficient  ?] 

It  is  not ;  and  were  death  to  ensue  A 
person  wounding  would  he  g^uilty  of  na 
slaughter,  but  not  of  murder,  becansc  be  hi 
no  malice.  The  question  is  wlictbn  "ni 
cionsly  "  means  "  intentionally."  Snpni 
one  to  fire  from  his  own  land  acron  alu^ 
way  and  to  shoot  a  pasRor-tiy  :  althonf^ilil 
nulawful  to  fire  on  tho  liighwoy,  yetcnili 
be  said  that  the  injury  ti    "' 


le  an  illegal  act,  and  tho  flame,  blown  tyl 

wind,  ignited  a  haystack,  could  the  <mi 
be  convicted  under  24  &  2-3  Vict  c.  97rfl 
lawfully  and  maliciously  sotting  flreki* 

Blacebubr,  J.,  referred  to  Btg.  i.  (M* 
(ante,  p.  2U4)]. 

The  jury  have  found  no  intent  to  iBJDe. 
"Malice  i>i  its  k-gal  sonso  denotes  a  intsefii 
act  done  intentionally  without  just  esiHa 
excuBe,"  per  Littlednic,  J.,  in  McPlienmt 
iia..i,-h  (10  B.  a  C.  at  p.  27"2X 

[Blacebubn,  J.  I  have  always  tbmgUl 
man  acts  maliciously  when  he  wilfdljdM 
that  which  ho  knows  will  injure  anotbai 
jiermn  or  property.] 

It  will  suffice  for  the  present  ai^nmalk 
treat  tho  word  "  malicionsly  "  as  nynonynH* 
with  "intentionally:"  Hivi.  v,  Hc-in  (6  OMi 
Cr.  C.  137);  He.j.-r.  4.>a.roH- (Boll, Or. C. SA 
Some  meaning  and  effect  must  be  givui  b 
the  word. 

[UiLLOQ,  J.    Was  there  not  mains 
in  the  prisoner  who  intended  to  frighten  tin 
prosecutor  away  ?] 

He  had  no  evil  mind  to  wound. 

[Coc'KBDBM,  0  J.    When  a  mas  dora  s 

malicious  of  itself,  but  without  intei. 

larger  consequences,  are  not  the  limited  «• 
\  R&Slie  ewKcS^-a^.  ^  make  him  responsible  fx 
\  a3i1    'Iq  w>.VViAeia.\o&if«iii«i\%ic  murder   ] 
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3gh  to  proye  that  the  act  causing 
18  done  maliciously,  and  it  is  not 

to  shew  an  intention  to  kUl.'] 
f  this  act  of  which  the  prisoner  has 
ricted  had  caused  death,  his  offence 
kve  been  murder.  Firing  a  gun  to 
was  unlawful,  but  the  wound  not 
)en  given  intentionally  the  Act  was 
nous,  and  therefore  not  within  the 
:he  statute. 

>Ji,  J.    In  the  introduction  to  the 
t  of  Homicide,  by  Foster,  p.  257,  wo 

the  legislature  has  frequently  used 
i  malice  and  maliciously  in  a  general 
3  denoting  a  wicked,  perverse,  and 
de  disposition.n 

nsel  appeared  for  the  prosecution. 
BN,  G  J.    We  have  considered  this 


case,  and  are  all  agreed  that  in  construing 
s.  5  of  14  <&  15  Vict.  c.  19  wo  should  read 
that  section  as  thoueh  the  term  maliciowt  had 
been  introduced,  and  that  it  is  an  essential  ele- 
ment in  a  conyiction  under  that  section  that 
the  act  which  caused  the  unlawful  wounding 
should  have  been  done  maliciously  as  well  as 
unlawfully.  With  respect  to  whether  the  facts 
of  the  present  case  as  stated  amount  to  proof 
of  the  necessary  malice  or  not,  the  Court  has 
been  divided,  twelve  out  of  fifteen  judges 
being  of  opinion  that  there  was  proof  of  malice. 
The  conviction  must  therefore  be  affirmed. 

Conviction  affirmed. 

Attorney  for  prisoner :  Storey,  ftrr  Cham- 
berlain, Yartnouth. 


April  27, 1872.    Ths  Queen  v.  Reeve  and  Hanoook.    [1  C.  C.  R.  862.] 


Icnce — Confesalon — Admissibility. 

isoners,  ttvo  children,  one  aged  eight 
other  a  little  older,  were  tried  for 
7  to  obatruct  a  railv>ay  train.  It  was 
tt,  the  mothers  of  the  prisoners  and  a 
being  present,  after  they  had  been 
'ed,  the  mother  of  one  of  the  prisoners 
ou  had  better,  oa  good  boys,  tell  the 
thereupon    both    the   prisoners    con^ 

hat  this  confession  tvas  admissible  in 
gainst  the  prisoners, 

Ated  by  Byles,  J. 

risoners  were  children.  One  was 
rs  of  age  and  the  other  a  little  older. 
9  convicted  at  the  Worcester  Assizes 
3mpt  to  commit  a  misdemeanour  by 
3g  a  railway  train, 
idence  was,  that  Hancock's  mother, 
lother,  and  a  policeman  bt^ing  pre- 
r  they  had  been  apprehended  on 
,  Mrs.  Hancock  said,  "  You  had 
good  boys,  tell  the  truth ;"  where- 
h  the  prisoners  confessed,  and  on 
ission  were  both  convicted. 


The  question  for  the  opinion  of  the  Court 
was,  whether  the  confession  was  admissible 
against  both  the  prisoners,  or  eitlier. 

No  counsel  appeared  for  the  prisoners. 

F,  T,  Strreten,  for  the  prosecution,  cited 
jReg.  V.  Jarvis  (Law.  Rep.  1  C.  C.  R.  96).  He 
was  stopped  by  the  Court. 

Kelly,  C.B.  We  need  not  hear  you  further. 
The  cases  had  no  doubt  at  one  time  gone  a 
great  deal  too  far  in  the  exclusion  of  such 
evidence  as  that  now  in  question.  But  the 
case  cited  is  binding  upon  us;  and  it  is  a 
much  stronger  case  than  the  present 

WiLLES,  J.  I  am  of  the  same  opiniop.  It 
seems  to  have  been  supposed,  at  one  time, 
that  saying  "  Tell  the  truth  "  meant,  in  efTect, 
"  Tell  a  lie." 

Clbasbt,  B.,  Gbove,  and  Quain,  JJ.,  con- 
curred. 

Conviction  affirmed. 

Attorneys  for  prosecution :  Young,  Maples, 
&  Co, 


^^'^ 
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May  4, 1873.    Tmi  Qcmih  t>.  Edwass  Bsa.    [1  a  a  B.  866.] 


viife  livijig,  mat  mar- 
in  the  tJretenre  o/  the 
I  E.  S.,  hia 
I  no  euidenet 
to  ihew  that  the  Kcond  wife  knew  that  hix 
Chriilian  name  wm  mUdttenbed : — 

Held,  that  the  priatmer  vxu  guiUy  of  bigamy. 

Cabb  slated  hj  Bylee,  J. 

The  prisoDer  was  indicted  at  Shrewsbury 
AflsizeB  for  bigunv. 

He  was  married  in  1866,  bj  the  name  of 
Edward  Boa,  to  his  first  wife,  now  liTing,  who 
refused  to  (cohabit  with  him,  and  told  bun  he 
DURht  go  and  marry  any  other  woman.  In 
1872  he,  accordingly,  married  another  woman 
in  the  presence  of  the  r^istrar,  describing 
himself  not  aa  Edward  Bea,  his  true  name, 
but  as  Benjamin  Boa 

There  was  no  evidence  to  show  whether 
the  second  wife,  at  the  time  of  her  marriaeo, 
knew  or  did  not  know  that  his  Christian  name 
was  misdoacribed. 

He  was  convicted  of  bigamy,  subject  to  the 
{minion  of  this  Court  wliother  on  these  facts 
tm  felony  was  provod. 

April  27.    No  comiscl  appeared. 

Cur.  adv.  vu!t. 


Hay  4.  The  jodgment  ctf  the  Coo 
C3.,  Willee,  Grove,  and  Quain, 
Cleasby,  BO  ^"^  delivraed  by 

KmiI.t,  C.B.  This  cue  must  h 
upon  the  same  princdpIeB  which  • 
the  case  of  marrying  by  banns,  ba 
language  of  the  statute  fbr  mairiigi 
registrar,  6  &  7  Wm.  1,  c.  85,  n.  i,  4 
the  provisions  as  to  banns,  and  on 
ceive  the  same  construction. 

As  to  banns,  it  is  clear  that,  to 
marriage  invalid,  it  most  be  contra 
a  knowledge  by  both  parties  that 
publication  of  banns  had  taken  pi 
T.  Wrta±m  (4  B.  &  Ad-  630);  ' 
Tongue  (1  Moo.  P.  C.  90).  In  this 
man  only  appears  to  have  known  ot 
nomer;  and  the  presumptions  in 
marriage  clearly  throw  the  burden 
of  invE^idity  upon  the  party  ^e^in^ 
was  assumed  in  Tongue  v.  'I'otu/ue  (1 ', 
90) ;  otherwise  the  statement  of  Fi 
dissent  would  have  been  superfiuouj 
foie,  without  saying  that  if  ooth  par 
of  Uie  misnomer  there  would  have 
vXauM  against  the  statute  of  bigaia 
conviction  ought  to  be  aSnued. 

Conviction  qj 


May  4, 1872.    Tmi  Qumm  v.  Willw.    [1  C.  C.  E.  363.] 


Ponal  Servitade— Pwvioiu  Conviction  of  Folony  j 
1.2.  I 

By  27  (6  'i%  Vict.  e.  47,  «.  2, "  Wheit  any  I 
person  thall  on  indictment  6e  convicted  of  any 
nrime  or  offence  jvniihable  ivHh  pewil  serm- 
t"de,  after  having  been  prenouily  convicteii  of 
felony,  the  Iratt  lentence  of  penal  eervitadt  Ihiit 
can  be  ataird^  in  luch  caseihail  be  aperiod  of 
teven  yeart."  i 

'Ihe  priioner  wai  convi'ted  of  a  crime  punish- 
able with  penal  lervitiide,  and  H  wis  j-ivvrd 
th"t  he  had  been  previously  conincled  of  felony  ; 
but  the  previous  conviction  was  not  itated  in  the 
indictment ; — 

HeJd,  that  the  abooe  section  did  not  apply. 

Case  stated  by  Bramwoll,  D. 

This  case  was  tried  at  the  last  assizes  for 
the  city  of  Eieter.  It  was  an  indictment  for 
WDondlng  with  intent  to  do  grievaua^xi^l 
JiariD,  and   the  prisoner  voa  {ouud  ^\\i 


iif  nntowfnlly  wounding.  It  wu 
though  not  stated  in  the  indidm 
lie  had  been  before  convicted  0 
Indeed  he  had  been  three  times  soo 
and  sentenced  on  each  occasion 
[icriods  of  tranRportation.  The  eu 
very  bad  one,  and  the  learned  judges 
liim  to  seven  years' penal  servitiidi 
was  not  more  than  an  adequate  soA 
lie  sentenced  him  to  penal  sernti 
had  power  to  do  so  for  more  than  ft 
he  was  bound  to  sentence  him  fix  m 
If  he  had  not  such  power,  the 
Ehould  not  have  exceeded  five  y«a 

(1)  By  27  *  28  Vict  c  47,  a  2.  -. . . 
uny  person  sIihII  on  indictment  bs  on 
uny  crime  or  offence  ponithsble  vith  pa 
lade,  after  having  been  pretioa^  ew 
fetony,  .  .  .  .  the  InutteDteooeariMMli 
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learned  judge  desired  the  opinion 
^ort,  and  according  to  that  sen- 
3  to  stand  or  bo  reduced  to  five 

Cur.  adv.  vult. 

nr.    No  counsel  appeared. 

u  The  judgment  of  the  Court 
JB.,  Willee,  Grove,  and  Quain,  JJ., 
rby,  B.)  was  delivered  by 
,  O.B.  In  this  case  we  sure  of  opinion 
much  as  the  i)rovious  conviction  was 
loned  in  the  indictment,  the  statute 
a  minimum  sontc^co  of  seven  years' 
rvitude  did  not  apply.  Gonso- 
bo  the  question  whether  the  judge 


was  bound  to  passa  sentence  of  seven  years* 
penal  servitude,  we  must  answer  that  he  was 
not  so  bound.  The  prisoner  was  entitled  to 
have  his  identity  tried  by  a  jury,  which  cbuld 
not  bo,  as  the  previous  conviction  was  not  upon 
the  record.  The  case  of  Beg.  v.  8ummer$ 
(Ante,  p.  55)  is  an  authority  to  this  effect. 
In  thus  giving  effect  to  the  sentence  of  five 
years' penal  servitude  instead  of  seven,  we 
give  effect  to  the  learned  judge's  sentence  and 
are  not  passing  a  sentence  of  our  own. 

The  judgment  will  be  amended  into  a 
sentence  of  five  years,  pursuant  to  the  statute 
11  &  12  Vict  c.  78,  a  2. 

SerUence  amended  accordingly. 


May  23, 1872.    Thb  Qubbn  v.  Hxkbt  Allsm.    [1  C.  0.  B.  867.] 


Second  Marriage  iDvalid  indopendently 
i  Fir8t—24  &  25  Vict  o.  100, 8.  57. 

a  person^  already  hound  by  an  exist- 
lage,  goes  through  with  another  person 
f  marriage  known  to  and  recognized 
f  as  capaMe  of  producing  a  valid  mar- 
tlie  purpose  of  a  pretended  and  fvcti- 
riage^  such  person  is  guilty  of  bigamy ^ 
jnding  any  special  circumstances 
dependentiy  of  the  bigamous  character 
arriofje,  may  constitute  a  legal  disor 
the  parties,  or  m'tke  the  form  of  mar- 
rted  to  inapj)licable  to  their  ccise, 
'isoner,  having  a  wife  living,  went 
\e  ceremony  of  marriage  with  another 
fho  tvas  within  the  prohibited  degrees 
f ;  so  tliat  the  second  m/irriage,  even  if 
OU9,  would  have  been  void  under  5  c£;  G 

hat  Vie  primner  tuas  guilty  of  bigamy. 
Fanning  (17  Ir.  C.  L.  289 ;  10  Cox, 
I)  disap^rroved, 

tated  by  Martin,  B. 
nent  for  bigamy. 

•  trial  before  Martin,  B.,  at  the  Man- 
Jpring  Assizes,  1872,  it  was  proved 
t£e  24th  of  February,  1853,  the  pri- 
rried  one  Sarah  Cunningham.  She 
.ugust,  1866,  leaving  a  niece  named 
>ouch.  On  the  30th  of  November, 
narried  one  Ann  Pearson  Gutteridge, 
tlio  2nd  of  December,  1871,  and  in 
ine  of  Ann  Pearson  Gutteridge,  he 
the  above-named  Harriet  Crouch, 
objected  by  the  learned  counsel  for 
fner  that  tiie  marriage  with  Harriet 
bis  first  wife's  niece,  was  void,  and 
onme  of  bigamy  was  not  committed. 
oted  Hh&t  &e  Oourt  of  Criminal  Ap- 


peal in  Ireland  had  so  decided,  and  in  de- 
ference to  this  decision,  at  the  request  of  the 
prisoner's  counsel,  the  learned  Judge  stated 
this  case. 

The  question  for  the  Court  was,  whether 
the  prisoner  was  guilty  of  bigamy.  (1) 

April  27.  Thk  Court  (Kelly,  C.B.,  Willes, 
Grove,  and  Quain,  JJ.,  and  Cleasby,  B.)  re- 
served the  case  for  the  consideration  of  all 
the  Judges. 

May  4.  The  case  was  argued  before  Cock- 
burn,  C. J.,  Bovill,  C  J.,  Kelly,  C.B. ;  Martin, 
Bi-amwell,  Channell,  Pigott,  and  Cleasby,  BB. ; 
Willos,  Byios,  Blackburn,  Mellor,  Lush,  Han- 
nen.  Grove,  and  Quain,  J  J. 

E.  JJ.  BuUen  appeared  for  the  prisoner. 

Warry  for  the  prosecution. 

The  following  authorities  were  cited : — 
Beg.  V.  Fanning  (17  Ir.  C.  L.  2b9;  10  Cox, 
Cr.  C.  411) ;  //e//.  v.  Bratvn  (1  C.  <&  K.  144) ; 
Burt  V.  Burt  (2  Sw.  &  Tr.  88;  29  L.  J.  (P.M. 
&  A.)  133);  Beg.  v.  MillisiJiO  CI.  &  F.  at 
p.  689) ;  Beg.  v.  Allison  (R.  &  R.  C.  C.  109) ; 
1  Russell  on  Crimes,  4th  ed.  by  Greaves, 

p.  307. 

Cur.  adv.  wit. 

May  23.    The  judgment  of  the  Court  was 
delivered  by  Cockburn,  C J. : — 
This  case  came  before  us  on  a  point  re- 

(1)  Bjr  24  &  25  Vict.  c.  100,  8.  57 :  "  Whoeo- 
ever,  being  married,  shall  marry  any  other  person 
daring  the  life  of  the  former  husband  or  wife  .... 
shall  be  guilty  of  felony." 

By  5  &  6  Wm.  4,  o.  54,  s.  2  :  '*  All  marriages 
between  persons  within  the  prohibited  degrees  of 
conaangmtdty  oi  «k^mV)  i^^^s&l  \3A  ^S^mSw'qNsSci  ^^s^^^ 
and  void  to  «A\  VntetAa  wA  vQ^s^^^^ka  ^\«\aR«*^V 
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Rcrvcd  by  Martin,  B.,  at  the  lost  assizes  for 
the  county  of  Hants.  The  prisoner  was  in- 
dicted for  having  married  one  Harriet  Crouch, 
his  first  wife  being  still  alive.  The  indict- 
ment was  framed  upon  the  statute  24  &  25 
Vict.  c.  100,  s.  57,  which  enacts  that  '*  who- 
soever being  married  shall  marry  any  other 
l)erson  during  the  life  of  the  former  husband 
or  wife  shall  be  guilty  of  felony."  The  facts 
of  the  case  were  clear.  The  prisoner  had  first 
married  one  Sarah  Cunningham,  and  on  her 
death  he  hod  married  his  present  wife,  Ann 
]?ar8on  Gutteridge.  The  second  wife  being 
still  living,  he,  on  the  2nd  of  December,  1871, 
married  one  Harriet  Crouch.  So  far  the  case 
would  apixrfir  to  be  clearly  one  of  bigamy 
witlun  tlie  statute ;  but,  it  appearing  that 
Harriet  Crouch  was  a  niece  of  the  prisoner's 
first  wife,  it  was  objected,  on  his  behalf,  that 
since  the  passing  of  5  (&  6  \Vm.  4,  c.  51. 
8.  2,  such  a  marriage  was  in  itself  void,  and 
tliat  to  constitute  an  oflfence,  within  24  <&  25 
Vict.  c.  100,  s.  57,  the  second  marriage  must 
be  one  which,  iudeiKjndently  of  its  bigamous 
character,  would  be.  valid,  and,  consequently, 
that  the  indictment  could  not  be  sustained. 
For  the  proposition  that,  to  support  an  in- 
dictment for  bigamy,  the  second  marriage 
must  be  one  which  would  have  been  other- 
wise valid,  the  case  of  Hey.  v.  Fanning  (17  Jr. 
C.  L.  289;  10  Cox,  Cr.  C.  411),  decided  m  the 
Court  of  Criminal  Appeal  in  Ireland,  was 
cited,  and,  in  deference  to  the  authority  of 
the  majority  of  the  judges  in  that  Court, 
Martin,  B.,  has  stated  this  case  for  our  deci- 
sion. 

It  is  clear  that,  but  for  the  statutory  ina- 
bility of  the  parties  to  marry  one  another  if 
free,  the  marriage  of  the  prisoner  with  Har- 
riet Crouch  would  have  been  within  the  57th 
section  of  the  Act.  The  question  is,  whether 
that  circumstance  alters  the  eflfect  of  the  pri- 
soner's conduct  in  going  through  the  cere- 
mony of  marriage  with  Itarriet  Crouch  wliile 
Ids  former  wife  was  still  living.  The  same 
questi(m  arose  in  the  case  of  lleg,  v.  Braitm 
(i  C.  &  K  144),  which  wa-s  tried  before  Lord 
Diaiman  on  the  eariier  statute  of  9  Geo  4, 
e.  31,  s  22,  the  language  of  which  was  pro- 
cistjly  the  siime  as  that  of  the  present  In 
that  case  the  prisoner,  a  married  woman, 
liad,  during  her  husband's  lifetime,  married 
a  man  who  had  been  the  husband  of  her  do- 
ccjised  sister.  The  same  point  as  is  now 
raised  being  taken  on  behalf  of  the  prisoner. 
Lord  Denman  overruled  the  objection.  "I 
am  of  o[)inion,"  said  his  Lordshij),  "  that  the 
validity  of  the  second  marriage  does  not 
aifoct  the  question.  It  is  the  appt^aiing  to 
contract  a  second  marriage,  and  the  going 
through  the  ceremony,  which  coastitutcs  the 
oj-ime  of  bigamy;  otherwise  it  could  never 
exist  in  the  ordinary  cases,  as  a  previous 
marriage  always  renders  null  and  void  a 
nmrriago  that  is  celebrated  aftorwarda  by 
oitiwr  of  the  pariics  dnrinR  t\\e.  \\^vi\,\u\cj  ol 
the  other.     Whether,  therefore,  l\\vi  \\u\v*vV.\\^. 


of  the  two  prisoners" — the  nude  prisoner  hil 
been  included  in  the  indictment  as  an  aee» 
sorv~"  was  or  was  not  in  itself  prohiUtei 
and  therefore  null  and  void,' does  not  sigsify; 
for  the  woman,  having;  a  husband  then  aliitt 
has  committed  the  crime  of  bigamy  by  doqt 
all  that  in  her  lay  by  entering  into  marrit^i 
with  another  man."  In  the  earlier  and  a»^ 
logons  case  of  /.ej/.  v.  Penson  (5  C  &  P.  41! 
a  similar  objection  had  been  taken,  (m 
ground  that  the  second  marriage  was  i 
valid,  by  reason  that  the  woman  whom 
prisoner  was  charged  with  having 
whilst  his  first  wife  was  alive,  hod,  for 
purpose  of  concealing  her  identity,  hem 
scribed  as  Eliza  Thick,  her  true  name 
Eliza  Brown.  But  Gumey,  B.,  who  tried 
case,  overruled  the  objection,  being  of  opi 
''  that  the  parties  could  not  be  allowed 
evade  the  punishment  for  such  on  ofieoos 
contracting  a  conceiUdly  invalid  marria^'* 

We  sliould  have  acted  without  hesi 
on  these  authorities  had  it  not  been  for 
case  already  referred  to,  of  Reg,  v.  Fan 
( 17  Ir.  C.  L.  289 ;  10  Cox,  Cr.  C.  411),  " 
in  the  Court  of  Criminal  A])|Xial  in 
a  case  which,  if  not  on  all  fours  with 
present,  is  still  closely  analogous  to  it, 
wliich,  from  the  high  authority  of  the 
by  which  it  was  decided,  was  entitled  to 
most  attentive  consideration.    We 
took  time  to  consider  our  judgment. 

The  facts  in  Reg,  v.  Fannimj  (17  Ir.CL 
289;  10  Cox,  Cr.  C.  411)  were  shortly  ttaa 
The  prisoner,  being  a  Protestant,  and  hf4( 
within  twelve  mouths  been  a  profesnngAt' 
testant,  was  married,  having  a  wife  (hi 
living,  to  another  woman,  who  was  a  Bail 
Catholic,  the  marriage  being  solenmixed^i 
lioman  Catholic  priest 

Indeix3ndently  of  the  second  marriageti^ 
bad  OS  bigamous,  it  would  have  beieaiv 
under  the  unrepealed  statute  of  tiic  19G«o>l 
c.  18,  which  prohibits  the  Bolemniasatkt  v 
marriage  by  a  Roman  Catholic  priest  what 
either  of  the  ^mrties  is  a  Protestant,  and^ 
Clares  a  marriage  so  solemnized  null  andviv 
to  all  intentA  and  purposes. 

On  an  indictment  against  the  prisontf^ 
bigamy,  the  invalidity  of  the  second  loarMfi 
was  insisted  on  as  fatal  to  the  proeecutioa 
The  point  having  been  reserved,  sctcd  jndfi* 
against  four  in  the  Court  of  Criminal  i|H 
held  the  objection  to  be  fatal,  and  qoiW 
the  conviction.  After  giving  our  best  cflj 
sidoration  to  the  rejisoning  of  the  learuw 
judges  who  constituted  the  majority  of  tW 
Court,  we  find  ourselves  unable  to  cooe* 
with  thera,l>eing  unanimously  of  opinion  tW 
the  view  taken  by  the  four  dLssenticnt  jndg* 
was  the  right  one.  ^^ 

The  reasoning  of  the  majority  of  th0  Coon 
in  Rcjj,  V.  Fanning  (11  Ir.  C  L.  289;  100»j 
Cr.  C.  411)  is  founded  mainly  on  the  J«J* 
X  criticism  of  the  language  of  the  24  &  25  Vict 
\  c.\^,v..tU ',  vv.\x\  vW  vioT^ls  U»ing  that '« 
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rson,"  it  was  inmstod  that  whatever 
to  be  given  to  the  term  "  being  mar- 
ie same  must  bo  given  to  the  term 
*  in  the  subseqaent  part  of  the  Hen- 
id  that  consequently,  it  being  ad- 
hat  the  term  "being  married''  im- 
perfect and  binding  marriage,  the 
larriage  most  also  be  one  which,  but 
rohibition  of  the  statute,  would  be— 
as  regards  capacity  to  contract  mar- 
the  manner  in  which  the  marriage  is 
ed  —binding  on  the  parties, 
uthorities  were  relied  on  in  support 
reading  of  the  statute,  namely,  the 
I  of  Tmdal,  G.J.,  in  delivering  the 
>f  the  judges  in  the  House  of  Lords 
ai-known  case  of  Keff.  v.  MUlis  (10  CI. 
).  089),  and  the  decision  of  the  Judge 
'  of  the  Divorce  Court  in  the  case  of 
Bart  (J  Sw.  &  Tr.  88 ;  29  L.  J. 
A..)  138).  In  the  first  of  these  cases 
I.J.,  undoubtedly  says  that  the  words 
larried  "  in  the  first  jiart  of  the  sen- 
d  the  words  "  marry  any  other  per- 
the  second,  must  of  necessity  point 
lenote  "  marriage  of  the  same  kind 
gation."  But  it  must  be  l)ome  in 
tt  the  question  before  the  House  of 
as,  whether  the  first  marriage,  not 
nd,  was  valid,  the  invalidity  of  the 
ot  being  in  question  at  all.  In  order 
that  the  first  marriage,  which  had 
emnized  by  a  Presbyterian  minister, 
^n  house,  between  a  member  of  the 
icd  Church  in  Ireland  and  a  Presby- 
mounted  to  no  more  than  a  contract 
\  de  pra^senti,  and  had  failed  to  con- 
valid  marriage,  the  Chief  Justice  of 
mon  Pleas  insists  that,  if  such  a  mar- 
i  occurred  in  the  second  instance  in- 
the  first,  it  would  not  have  been  held 
b  to  support  an  indictment  for  bigamy, 
e  put  by  the  Chief  Justice  was  not 
k  to  be  decided ;  it  was  only  used  for 
pose  of  argument  and  illustration, 
r  the  incapacity  of  the  parties  to  cou- 
bind.ng  marriage  independently  of 
.my  would  take  a  case  like  that  of 
FannifUf  (17  Ir.  C.  L.  289;  10  Cox, 
.1)  out  of  the  statute,  was  not  prc- 
his  mind  or  involved  in  the  decision 
se  before  the  House.  And  the  Chief 
jxpressly  states  that,  though  the  <^on- 
he  had  arrived  at  was  concurred  in 
est  of  the  judges,  his  reasoning  was 
his  own.  The  language  of  the  learned 
istice  must  therefore  be  taken  as  cx- 
iial,  and  cannot  bind  us  in  expound- 
itatute  now  under  consideration.  The 
^uri  V.  Burt  (2  Sw.  &  Tr.  88;  29  L.  J. 
:  A.)  133),  in  like  manner,  falls  alto- 
ihort  of  the  question  we  have  now  to 
It  was  a  suit  for  a  divorce  instituted 
rriod  woman  against  her  husband  on 
ind  of  bigamy,  adultery,  and  deser- 
b  establish  the  bigamy,  evidence  was 
»i  tbebuabaod  had  married  a  woman 


in  Australia  according  to  the  form  of  the  Kirk 
of  Scotland,  but  there  was  no  proof  that  the 
form  in  question  was  recognized  as  legal  by 
the  local  law.  U}X)n  this  latter  ground  the 
J  udge  Ordinary  held  that  a  second  marriage 
!  was  not  proved  so  as  to  make  good  the  allega- 
I  tion  of  bigamy.  All,  therefore,  that  this  case 
shews  is,  that  a  second  marriage  by  a  form  not 
recognized  by  law  will  not  amount  to  bigamy 
imder  the  Divorce  Act.  Admitting,  as  we 
are  disposed  to  do,  that  the  construction  of 
the  two  statutes  should  be  the  same,  the  deci- 
sion in  Burt  V.  Burt  (2  Sw.  &  Tr.  88 ;  29  L.  J. 
(P.  M.  &  A.)  133)  will  not,  as  will  presently 
ap})ear,  be  found  to  conflict  with  our  judg- 
ment in  the  present  case,  the  second  marriage 
having  here  been  ctjlebrated  according  to  a 
form  fully  recognized  by  the  law. 

We  may,  therefore,  proceed  to  consider 
what  is  the  proper  construction  of  the  statu- 
tory enactment  in  question,  unfettered  by 
these  authorities.  Before  doing  so  it  should, 
however,  be  observed,  that  there  is  this  dififer- 
en<je  between  the  case  of  R^g,  v.  Fannimf 
(17  Ir.  C.  L.  289 ;  10  Cox,  Cr.  C.  411)  and  the 
present,  that  the  form  of  marriage  there  re- 
sorted to  was  one  which,  independently  of  the 
bigamous  character  of  the  marriage,  was,  by 
reason  of  the  statutory  prohibition,  inappli- 
cable to  tlie  spt3cial  circumstances  of  the  par- 
ties, and  ineffectual  to  create  a  valid  marriage, 
whereas,  in  the  case  before  us,  independently 
of  the  incapacity,  the  form  would  have  been 
good  and  binding  in  law.  This  distinction 
is  expressly  adverted  to  by  Christian,  J.,  in 
his  judgment  as  distinguishing  the  case  before 
the  Irish  Judges  from  that  of  A-//,  v.  ttraa^n 
(1  C.  &  K.  144),  and  it  may  be  doubted 
whether,  but  for  tlus  distinction,  the  learned 
judge  would  not  have  come  to  a  dififerent 
couclusii»n.  The  other  judges,  constituting 
the  majority,  do  not,  however,  rest  their 
judgment  on  this  distinction,  but  plainly 
go  the  length  of  overruling  the  decision  of 
Lord  Denman  in  /%.  v.  Bra  ton  (1  C.  &  K. 
141).  Their  judgments  proceed  on  the  broad 
intelligible  ground,  that  to  come  within  the 
statutes  against  bigamy  the  second  marriage 
must  be  such  as  that,  but  for  its  bigamous 
character,  it  would  have  been  in  all  respects, 
l)oth  as  to  the  capacity  of  the  parties  and  the 
ceremonial  adopted,  as  binding  as  the  first. 
Differing  al together  from  this  view,  and  being 
prepared  to  hold  that,  so  long  as  a  form  of 
marriage  has  been  used  which  the  law  recog- 
nizes as  binding,  whether  applicable  to  the 
particular  parties  or  not — and  further  than 
this  it  is  not  necessary  to  go— the  oflfence  of 
bigamy  is  committed,  we  have  only  adverted 
to  the  distinction  referred  to  in  order  to  point 
out  that  our  decision  in  no  degree  turns  upon 
it,  but  rests  on  the  broader  ground  taken  by 
the  dissentient  judges  in  the  Irish  Court. 

When  it  is  said  that,  in  construing  the 
statute  in  question,  the  same  effect  must  be 
given  to  tho  Utni  **  Toaxt^'*  *ycl\»\>x  \»sNa^V 
the  Bontciice,  wid  V)aa\.,  c»\«fcsv^a^3i^^^  >^3^  *^^^ 
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first  marriago  mtLRt  nocossarily  be  a  perfect 
and  binding  one,  the  second  must  be  of  equal 
eflicacy  in  order  to  constitute  bigamy,  it  is  at 
once  self-evident  that  the  proposition  as  thus 
stated  cannot  ]X)ssibly  hold  good ;  for  if  the 
first  marriage  be  good,  the  second,  entered 
into  while  the  first  is  subsisting,  must  of 
necessity  be  had.  It  becomes  necessary, 
therefore,  to  engraft  a  qualification  on  the 
])roposition  just  stated,  and  to  read  the  words 
**  shall  marry,"  in  the  latter  i>art  of  the  sen- 
touce,  as  meaning ''  sliall  marry  '*  under  such 
circumstances  as  that  the  second  marriage 
would  ho  good  but  for  the  existence  of  the 
first.  But  it  is  plain  that  those  who  so  read 
the  statute  are  introducing  into  it  words 
wliicli  are  not  to  l>e  found  in  it,  and  are 
obviously  departing  from  the  sense  in  which 
the  term  "  being  married  "  must  Ik)  construed 
in  the  earlier  part  of  the  sentence.  But  when 
unce  it  bjcomes  necessary  to  seek  the  mean- 
ing of  a  term  occurring  in  a  statute,  the  true 
rule  of  construction  api^ears  to  us  to  be,  not 
to  limit  the  latitude  of  departure  so  as  to 
adhere  to  the  nearest  poaniblo  approximation 
to  the  ordinary  meamng  of  the  term,  or  to 
the  sense  in  which  it  may  have  been  used 
before,  but  to  look  to  the  purpose  of  the 
enactmeut,  the  mlbchief  to  be  prevented,  and 
the  remedy  which  the  legislature  intended 
to  apply.  Now,  we  cannot  agree  either  with 
Fitzgerald,  B.,  in  his  judgment  in  Jicf.  v. 
Fannimj  (17  Ir.  C.  L.  289:  10  Cox,  Cr.  C. 
411),  that  the  purpose  of  the  statutes  against 
bigamy  was  simply  to  make  i>oIygamou8 
marriages  penal,  and  that,  consequently,  it 
was  only  iut<inded  to  constitute  the  offence 
of  bigamy  where  the  second  marriage  would, 
but  for  the  existence  of  the  first,  be  a  valid 
one;  or  with  those  judges  who,  in  lieg.  v. 
Fanniuf,  (17  Ir.  C.  L.  289 ;  10  Cox,  Cr.  0. 
411),  found  their  judgments  on  the  assump- 
tion tliat,  in  applying  the  statute  against 
bigamy,  the  second  marriage  must  bo  one 
which,  but  for  the  first,  would  bo  binding. 
Polygamy,  in  t'le  sense  of  having  two  wives 
or  two  husliands,  at  one  and  the  same  time, 
for  the  purpose  of  cohabitation,  is  a  thing 
altogether  foreign  to  our  ideas,  and  wliich 
may  be  said  to !«  practically  unknown ;  while 
bigamy,  in  the  modem  acceptation  of  the 
term,  namely,  that  of  a  second  marriage  con- 
sequent on  an  abandonment  of  the  first 
while  the  latter  still  subsists,  is  unfortunately 
of  too  frequent  occurrence.  It  takes  place,  as 
we  all  know,  more  frequently  where  one  of 
the  married  parties  has  deserted  the  other; 
sometimes  where  both  have  voluntarily  sepa- 
rated. It  is  always  resorted  to  by  one  of  the 
parties  in  fraud  of  the  law;  sometimes  by 
both,  in  order  to  give  the  colour  and  pretence 
of  marriage  where  the  reality  does  not  exist. 
Too  often  it  is  resorted  to  for  the  purpose  of 
villainous  fraud.  The  ground  on  whicn  such 
a  marriage  is  very  properly  made  penal  is, 
that  it  involves  nn  outrage  on  puV>Utt  dccene^j 
and  morals,  and  crtates  a  public  ecaivdoX  \>^ 


the  prostitution  of  a  solemn  oeremoDy,  vldel 
the  law  allows  to  be  applied  only  to  a  kgifr 
mate  union,  to  a  marriage  at  best  bat  ooIod^ 
able  and  fictitious,  and  which  may  be  md^ 
and  too  often  is  made,  the  means  of  the  muft 
cruel  and  wicked  deception.    It  is  obmi, 
that  the  outrage  and  scandal  involved  in  mk 
a  proceeding  will  not  be  less,  becuiaD  fti 
pities  to  the  second  mariiagB  may  be  imdK| 
some  special  incapacity  to  contract  main|^| 
The  deception  will  not  be  the  less  atrodo^ 
because  the  one  party  may  have  induoedttlij 
other  to  go  through  a  form  of 
known  to  be  generally  binding,  but  h 
cable  to  their  particular  caee.   Is  the 
or  the  villany  the  less   because  the 
having  represented  to  the  woman,  who  istii^ 
dupe,  and  to  the  priest,  that  he  is  a  Bum' 
Cathohc,  turns  out  afterwards  to  be  a  Fm- 
testant?    Such  instances  as  those  we  hin 
referred  to,  thus  involving  public  scandal  or 
deception,  heing  plainly  within  the  niacfaief . 
which  we  may  reasonably  assume  it  nnrt 
liave  been  the  purpose  of  the  legislatme  tij 
prevent,  wo  are  of  opinion  that  we  ought  ntj 
to  frustrate  the  operation  of  a  very  sahitey 
statute,  by  putting  so  narrow  a  oonatmetii 
on  it  as  would  exclucie  such  a  ease  as  tli 
present,  if  the  words  are  legitimately  capahh 
of  such  a  constructif  m  as  would  emhiaee  i 
Now  the  words  "  shall  marry  another  pesnTi 
may  well  be  taken  to  mean  shall  *'  go  thram^ 
the  form  and  ceremony  of  marriage  is 
another  person.**  The  words  are  fully  cafilib 
of  being  so  construed,  without  being  fatd 
or  strained ;  and  as  a  narrower  constndii 
would  have  the  effect  of  leaving  a  pottioitf 
the  mischief  untouched,  which  it  mnatlM 
been  the  intention  of  the  legislature  to  a^ 
vide  against,  and  thereby,  as  is  fully  adrilri 
by  those  who  contend  for  it,  of  bzin0i|i 
grave  reproach  on  the  law,  we  think  mM 
warranted  in  inferring  that  the  wonkm 
used  in  the  sense  we  have  referred  io^fli 
that  we  shall  best  give  effact  to  the  kpiH^ 
intention  by  holding  such  a  case  as  tha  fA* 
sent  to  he  within  their  meaning.    To  sMOBm 
that  the  words  muist  have  such  a  coiuM' 
tion  as  would  exclude  it,  because  the  nati 
marriage  must  be  one  which,  but  fiortii 
bigamy,  would  have  been  as  binding  « &> 
first,  appears  to  us  to  be  b^ging  the  entlR 
question,  and  to  be  running  directly  eooB|' 
to  the  wholesome  canon  of  construction,  wUek 
prescribes  that,  where  the  language  will  aW 
of  it,  a  statutory  enactment  shall  be  soeor 
stru^  as  to  make  the  remedy  co-extaa*B 
with  the  mischief  it  is  intended  to  prenoi 

In  thus  holding  it  is  not  at  all  neoesBaiytD 
say  that  forms  of  marriage  unknown  to  tbi 
law,  as  was  the  case  in  Bart  y.  Buri  (2  Sv.ft 
Tr.  88;  29  L.  J.  (P.  M.  &  A.)l33),wo^ 
suffice  to  bring  a  case  within  the  operation  of 
the  statute.  We  must  not  be  nnaostood  to 
mean  tliat  every  fantastic  form  of  marriage  to 
.  >M\i\OcL  \»x\S!c»>  \i\v^\\t  think  proper  to  leeort, 

^    Ot   WiTlX  tk  TC^aCOSs^  <ifiStSSCQKiIl'^  \R95sKBaHl^ 
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ithorized  person,  or  in  an  nnautho- 
Aoe,  would  be  a  marrying  within  the 
;  of  the  67th  section  of  24  <&  25 
100.  It  will  be  time  enough  to  deal 
ase  of  this  description  when  it  arises, 
ifficient  for  the  present  purpose  to 
we  do,  that  whore  a  person  already 
»y  an  existing  marriage  goes  through 
>f  marriage  known  to  and  recognized 
law  as  capable  of  producing  a  valid 
e,  for  the  purpose  of  a  pretended  and 
B  marriage,  tne  case  is  not  the  less 
the  statute  by  reason  of  any  special 
tances,  which,  independently  of  the 
18  ohajracter  of  the  marriage,  may 


constitute  a  legal  disability  in  the  particular 
parties,  or  make  the  form  of  marriage  resorted 
to  specially  inapplicable  to  thoir  individual 
case. 

After  giving  the  case  of  Heg.  v.  Fanning 
(17  Ir.  0.  L.  289;  10  Cox,  Cr.  0.  411)  our 
best  consideration,  we  are  unanimous  in  hold- 
ing that  the  conviction  in  the  case  before  us 
was  right,  and  that  the  verdict  must  stand 

*^^^  Conviction  affirmed. 

Attorneys  for  prosecution:  Lamb  &  Som, 
Anflover. 

Attorneys  for  prisoner:  Fooiner  dk  Son, 
Andover, 


1 1,  )  Thb  Qmnnr  v.  Jawsb  Thompson,  William  Dahzet,  akd  Abraham  Hids. 


! 


[1  C.  0.  R.  877.J 


) — Gompetenoe — Joint  Indic^ent  and 
J — Wife  of  Que  PriBoner  cidled  as  Witneas 
Another. 

6  two  priaonem  are  indicted  and  tried 
the  w\fe  of  one  is  not  a  competent  wit- 
ihe  other, 

stated  by  the  chairman  of  quarter 
for  the  county  of  Essex, 
was  a  joint  indictment,  tried  at  the 
quarter  sessions  for  the  county  of 
igainst  Thompson  and  Danzey,  for 
'  fifl^-six  pounds  of  onions,  the  pro- 
'  their  master,  and  against  Hide  for  re- 
the  same,  knowing  them  to  be  stolen, 
charge  was  that  the  two  first,  being 
;h  two  carts  of  vegetables  to  Govent 
,  stopped  on  the  road  at  Hide's  house, 
ere  cusposed  to  him  of  this  bag  of 
stolen  by  the  two  conjointly  from  one 
arts. 

)risoner8  did  not  ask  to  bo  tried  sepa- 
but  the  two  first  retained  one  counsel 
le  retained  another. 
case  depended  mainly  on  what  had 
me  and  said  at  the  door  of  Hide's 
and  in  his  kitchen,  by  Thompson, 
,  Hide,  and  his  wife  Elizabeth,  and  a 
orvant  Eliza,  sister  of  the  prisoner 
9on.  After  the  speech  of  the  coimsel 
mpeon  and  Danzey,  he  tendered  as  a 
for  his  clients  Elizabeth,  the  wife  of 
oner  Hide. 

was  objected  to  by  counsel  for  the 
tion,  on  the  ground  that  her  evidence 
izectly  affect  the  case  against  her  hus- 
uunnuch  as  the  acquittal  of  the  two 
ijeceflBarily  entail  the  acquittal  of  Hide, 
loreover^  that   anything   tending   to 


strengthen  or  weaken  the  evidence  against 
them  must  have  a  similar  effect  on  t&  evi- 
dence as  regarded  Hide. 

The  following  cases  wore  referred  to: — 
Rtg,  V.  SmWi  (1  Moo.  0.  C.  289);  Reg,  t. 
Moore  (1  Cox,  Cr.  0.  59);  Reg,  v.  Bartlett 
(1  Cox,  Cr.  0.  106);  Reg,  v.  Deeley  (11  Cox, 
Cr.  0.  607) ;  Reg.  v.  Payne  (ante,  p.  464). 

Under  these  drcumstancea,  aiid  consider- 
ing the  general  policy  of  the  law  as  rejecting 
the  evidence  of  a  wife  for  or  against  her  hus- 
band in  criminal  cases,  the  Court  refused  to 
admit  the  evidence  of  the  wife,  subject  to  a 
case  to  be  submitted  to  the  Ck>urt  for  Crown 
CJases  Reserved. 

Thompson  and  Danzey  were  convicted  and 
Hide  was  acquitted. 

No  coxujsel  appeared. 

BoyiLL,  C.  J.  We  have  considered  the  point 
in  tliis  case  reserved  for  our  decision,  and  we 
are  of  opinion  that  the  wife  of  any  one  of  the 
three  prisoners  stEinds  in  the  same  position 
with  respect  to  the  admissibility  of  her  evi- 
dence as  her  husband.  The  three  prisoners 
were  all  indicted  in  one  indictment,  though 
there  were  counts  charging  different  offences; 
and  being  indicted  t(^other,  and  tried  to- 
gether, and  in  charge  of  the  jury,  one  of  them 
could  not  be  called  as  a  witoess  for  the  others. 
This  was  so  decided  in  Reg,  v  rayne  (anto^ 
p.  464)  in  January  last.  And  as  the  wife 
stands  in  the  same  position  as  the  husband, 
the  present  case  cannot  be  distinguished  from 
that. 

Btles,  Blaokbubn,  and  Msllob,  JJ.,  and 
Bbamwsll,  B.,  concurred. 

Conviction  affirmed. 


476 


THE  LAW  REPORTS.— SESSIONS  CASES,  1872.       [Skptembb. 


June  8, 1872.    Thb  Queen  v.  Henry  Mabtih  akd  William  Wkbb.    [1  C.  C.  B.  ST&J 


View — ^Mistrial— Evidence  heard  by  Jury  out  of 
Court — ^Praotioo— Jurisdiction. 

It  is  no  irregularity  to  allow  f lie  Jury  to  have 
a  view  of  premises  after  the  judge  lum  summed 
ujp  the  case. 

Wheie  it  is  alleged  that  the  jury  have  received 
evidence  in  the  absence  of  the  judge  and  of  the 
prisojters^  it  is  for  the  Court,  before  which  the 
trial  Pikes  place,  to  investigate  the  facts,  and 
ascertain  whether  the  alleged  in-egulnrity  Itas 
occurred. 

Qucere,  whether,  if  such  irregularity  be  so 
found  to  have  occurred,  this  Court  has  juris- 
diction to  order  a  venire  de  novo,  as  for  a  mis- 
trial. 


Case  stated  by  the  Deputy-Assistant  Judge 
for  the  Middlesex  Sessions. 

The  prisoners  were  indicted  at  the  quarter 
sessions  for  the  county  of  Middlesex,  held  on 
the  6th  of  May,  1872, 1st,  lor  indecent  expo- 
sure in  a  public  place;  and  2nd,  for  inciting 
each  other  to  sodomy. 

The  case  for  the  prosecution  was  proved  by 
two  policemen,  John  Tunbridge  and  Thomas 
Hunt.  At  6  o'clock  in  the  evening  of  the 
23rd  of  April,  Tunbridge  was  on  duty  in  St. 
James'  Park.  He  saw  the  j)rifioner  Webb 
(who  was  well  known  to  him  as  a  frequenter 
of  urinals)  lurking  about  one  of  the  urinals 
in  the  park,  and  going  in  and  out  of  it  re- 
peatedly. His  suspicions  being  aroused,  he 
nid  himself  and  watched.  Soon  afterwards 
he  saw  the  prisoner  Martin  go  in,  upon  which 
he  crept  up  behind  the  urinal,  and  looking 
through  the  l>ar8  in  the  back  of  the  wall  he 
saw  the  prisoners  in  the  act  of  ex]:>osing  and 
handling  the  private  parts  of  each  other.  Ho 
beckoned  to  Hunt,  who  came  to  the  spot, 
and  witnessed  the  same  proceeding  on  the 
part  of  the  prisoners. 

The  defence  was,  that  from  the  position  in 
which  the  witnesses  stood,  and  that  in  which 
the  prisoners  were  described  as  standing,  it 
was  imjxissible  for  the  witnesses  looking 
through  the  bars  of  the  urinal  to  have  seen 
so  far  down  the  persons  of  the  prisoners  as 
to  have  beheld  the  filthy  act  and  exposure 
which  they  had  described. 

The  prisoner  Martin  was  defended  by 
counsel. 

The  prisoner  Webb  was  undefended. 

After  1  had  summed  up  the  case,  and  while 
the  jury  were  deliberating,  they  put  some  fur- 
ther questions  to  the  witnesses  as  to  their  re- 
spective positions,  and  then  the  jury  stated 
that  it  was  very  difficult  to  come  to  a  deci- 
sion without  viewing  the  urinal  and  ascer- 
taining by  pei-sonal  inspection  if  the  witnesses 
could  have  seen  what  tlicy  had  asserted,  and  v 
they  asked  permission  to  view  t\\o  \oc\3l&  m  \ 
quo.      Martin's  counsel  had  tVien  Ml  Wvvi 


court  No  objection  to  compliance  with  tbi 
request  of  the  jury  was  made  by  either  of  tki 
prisoners  or  on  their  behalf. 

In  the  absence  of  Martin's  counBd  I » 
quested  that  his  solicitor  would  aocompof 
the  jury  on  the  view,  and  he  alBO  beiog  i[h| 
sent,  the  view  was  attended  by  the  soliem! 
clerk.    The  jury  inspected  the  urinal,  oi 
there,  as  I  am  informed,  asked  the  wituM] 
to  i)oint  out  the  precise  spot  in  which 
had  stood,  and  the  place  and  the  pontinl 
which  the  prisoners  were  standing,  aixl  ' 
the  jury  placed  themselves  in  the  samepofrj 
tion  and  looked  through  the  bars. 

On  the  return  of  the  jury  to  the  court  Hi  I 
counsel  for  the  prisoner  Martin  hadkfttbi 
court,  but  the  solicitor  or  the  clerk  who  hi  I 
attended  the  view,  or  both,  were  prMii| 
No  application  was  made  by  either  of  flij 
prisoners,  or  on  behalf  of  either  of  them,  to ' 
allowed  to  make  any  further  commenti 
the  jury  on  the  proceedings  at  the  TiBt.  I 
asked  the  jury  if  they  required  anyfvithf  j 
observations  or  information  from  me.  Qbj 

their  answering  in  the  negative,  I , 

them  to  retire  and  consider  their  i«fid 
After  a  short  consultation  they  found  Mlj 
the  prisoners  guilty,  and  ^ey  were  sentew 
severally  to  nine  months'  imprisonmeotitt 
hard  labour. 

The  counsel  for  the  prisoner  Martin  hi 
applied  for  a  case  for  the  opinion  of  tw 
honourable  Court,  on  the  ground  tbatth* 
had  been  mistrial :  1st,  by  reason  of  the  ^ 
having  been  permitted  to  the  jury  ato" 
summing  up  by  the  judge ;  and,  it  ^f 
reason  of  the  jury  having  at  such  TJet  p 
some  questions  to  the  witnesses  wbidii® 
not  heard  by  the  judge  or  by  the  pria** 
and  upon  which  the  undefended  prisoner  Jij 
the  counsel  for  the  defended  pnsonei JjJ 
not  been  expressly  called  upon  to  oomm** 
to  the  jury. 

The  question  for  the  opinion  of  this  honor- 
able Court  is, 

Whether,  under  the  circumstances  al«JJ 
stated,  there  has  been  a  mistrial.  If  it  he  tM 
opinion  of  the  Court  that  there  has  heen  i 
mistrial,  then  tliat  a  venire  de  novo  shonM 
issue,  or  such  other  judgment  be  gi^en  • 
the  Court  may  determine. 

No  counsel  appeared  for  the  prisoner.       < 

Harris,  for  the  prosecution,  cited  !?«  '• 
Ilatchhy  FrudgtUy  (1  Ses8.Ca.  180);  W'**** 
V.  Lewis  (1  Wils.  48) ;  Lt^j.  v.  Ytadmi  (L# 
&  Cave,  C.  C.  81 ;  31  L.  J.  (M.C.)  70);  G^ 
V.  Ittg.  (11  CI.  &  F.  427) ;  hex  v.  Day  (SiJ«. 
202) ;  13  East,  416,  note  (b) ;  2  Tidd'a  Pac- 
tice,  p.  905,  9th  ed. 

TVowAA^^e,.^.  'Y.Vtfi  ^wt  objoctian  mideto 
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ted  to  view  the  nrinal,  in  which 
was  alleged  to  have  been  com- 
the  summing  up  of  the  learned 
are  unauimously  of  opinion  that 
)  irregularity  in  allowing  such  a 
always  entirely  in  the  discretion 
to  allow  a  view  or  not ;  though 
tions,  as  may  seem  to  tiie  Court 
ight  to  be  taken  to  secure  that 
1  not  improperly  receive  evidence 

second  point,  the  alleged  reccp- 
3nce  by  the  jtiry  in  the  absence 

and  of  the  prisoners,  it  does  not 

any  examination  into  the  facts 
1  the  court  below.  And  in  the 
ich  examination,  it  is  impossible 
irt  to  reverse  the  conviction,  on 
»f  a  mere  statement  of  what  the 
je  was  informed,  which  may  be  a 
r  without  any  foundation. 
1  examination  into  the  facts  had 
in  the  court  below,  and  it  had 
liat  the  irregularity  alleged  had 
,  a  very  serious  question  would 
.risen,  whether  a  venire  de  novo 
been  awarded  on  the  ground  of 
whether  the  only  remedy  would 
y  an  application  to  the  Crown 

Secretary  of  State.  Upon  this 
8  of  Hty,  V.  Mwnthy  (Law  Rep. 

would  have  had  an  important 
n  the  question.  It  would  also 
ecessary  carefully  to  examine  aU 


the  authorities ;  two  of  which,  Vicary  v.  Far^ 
thing  (Cro.  Eliz.  411)  and  Graves  v.  Sftori 
(Cro.  Eliz.  616),  do  not  appear  to  have  been 
cited  in  Beg,  v.  Murphy  (Law  Rep.  2  P.  C.  536X 

A  further  serious  question  would  have 
arisen,  whether,  if  the  facts  were  thus  tried 
and  found  to  be  as  alleged,  they  ouglit  to  be 
entered  on  the  record  so  as  to  give  an  oppor- 
tunity of  taking  advantage  of  the  defect  by 
writ  of  error,  or  whether  the  question  could 
properly  be  raised  by  a  case  stated  for  this 
Coiurt  And  upon  this  point  the  case  of  Beg, 
V.  Melhr  (Dears.  &  B.  C.  C.  468 ;  27  L.  J. 
(M.C.)  121)  would  have  a  material  bearing. 
But,  upon  the  case  as  it  stands,  we  have  no 
alternative  but  to  affirm  the  conviction. 

Our  decision  does  not  prevent  the  prisoner 
from  having  recourse  to  a  writ  of  error  if 
such  a  writ  will  lie  under  the  circumstances. 
Nor  does  it  prevent  an  appUcation  to  the 
Secretary  of  State^  But  if  the  case  came 
before  the  Court  of  Queen's  Bench  upon  writ 
of  error  as  it  is  stated  before  us,  that  Court 
could  only  deal  with  the  case  in  the  same 
way  as  we  do ;  for,  as  is  pointed  out  by 
Popham,  C.J.,  in  Uroves  v.  Short  (Cro.  Eliz. 
616),  the  examination  into  the  facts  can  only 
take  place  in  the  court  below. 

Btlss,  Blaokbubn,  Mellob,  J  J.,  and  Bbam- 
wsLL,  B.,  concurred. 

Conviction  affirmed^ 

Attorneys  for  prosecution :  Allen  &  Son, 


Thb  Quben,  on  the  Pbosboution  of  thb  Ovbrbkbrs  of  St.  Matthbw, 
Bethnal  Gbebn,  Rbspokdents  v.  Thb  Gdakdians  of  St.  Ives  Ukiok, 
Appellants,    [7  Q.  B.  467J. 


omoval  of  Pauper —Irremoveability 
tesideuce — 9  &  10  Viot.  o.  66,  s.  1. 

tiwman,  mied  seventy,  who  had 
e  parish  of  M.  for  many  years, 
rvice  in  the  satne  2>arish,  JShe 
ervice  about  six  loeeks,  when,  being 
ervice,  she  Itft,  saying  she  would 
y.  She  went  on  a  viait  to  her  son, 
ng  out  of  the  parish,  and  stayed 
3e  days.  She  thm  tvent  on  a  visit 
who  also  lived  out  of  the  parish, 
om  she  also  sUiytd  three  d<iys,  and 
ndedvoured  to  get  work,  and  had 
she  vxmld  not  have  returned  to 
t  went  on  a  visit  for  one  day  to  a 
,,  and  the  rtext  day  went  into  the 
i/.;— 

she  was  irremoveahle  from  M,,  as 
/  ab^nce  from  M.  did  nut  ammmi 
residence. 


1 


U|X)n  an  appeal  to  the  Middlesex  Quarter 
Sessions  by  the  guardians  of  the  St  Ives 
Union,  in  the  counties  of  Huntingdon  and 
Cambridge^  against  an  order,  dated  ^o  27th 
of  December,  1870,  for  the  removal  of  Mary 
Parnell  from  the  parish  of  St  Matthew, 
Bethnal  Green,  to  the  St.  Ives  Union,  as  the 
X)Iace  of  her  last  legal  settlement,  the  sessions 
dismissed  the  appeal,  subject  to  the  following 
case: — 

Ihe  pauper  was  about  seventy  years  of 
age,  and  was  the  widow  of  William  Parnell. 
She  and  her  husband  lived  in  St.  Matthew  for 
about  twenty-four  years  continuously  until 
March,  1806.  She  then  went  into  the  work- 
house in  that  parish,  into  which  also  the 
husliand  wan  received  a  few  months  after- 
wards. Both  were  from  time  to  time  dis- 
charged and  received  a^iu^  until  i\L<^  ^ffintd.^ 
December,  l^'^j^Yi'eii  VJfiia  >k»^ons\^^w«^  ^«r 
moved  lo  Xoik  liVMOsaXMi  kBQ\\asi^^si^isss»\sK^ 
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died  in  Jannary,  1869.  Until  that  time  both 
remained  continnonsly  in  the  parish  of  St. 
Matthew,  and  after  the  removal  of  the  hus- 
band to  the  asylum  the  pauper  remained  in 
the  workhouse  of  St.  Matthew  until  the  24th 
of  October,  1870.  She  then  went  as  a  domestic 
servant  into  the  service  of  the  chaplain  to 
the  workhouse,  who  lived  out  of  the  work- 
house,  but  in  the  same  parish  of  St.  Matthew. 
Before  she  wont  into  his  service  she  was  sup- 
plied with  a  stock  of  clothes  by  the  officials  of 
the  workhouse.  She  was  hired  as  a  yearly 
servant  in  the  ordinary  way.  She  continued 
in  the  service  for  about  six  weeks,  when,  being 
too  old  for  service,  she  leffc  the  chaplain,  say- 
ing she  wished  at  any  rate  first  to  have  a 
holiday.  Upon  the  day  of  leaving  the  chap- 
lain she  took  all  she  possessed,  consisting  of 
her  clothes  only,  with  her,  and  went  to  visit 
her  son  who  was  living  out  of  the  parish,  and 
siayed  with  him  for  three  days.  The  son  was 
a  married  man,  had  only  one  room,  was  very 
poor,  and  both  he  and  his  mother  proved  that 
she  only  went  on  a  visit,  with  no  intention  of 
staying.  Upon  leaving  the  son  she  went  on 
a  visit,  in  the  same  way,  to  Mary  Clarke,  who 
also  lived  out  of  the  parish,  and  there  she 
stayed  for  three  days.  She  then  went  for  one 
day  to  a  friend  living  in  the  parish  of  St. 
Matthew,  and  on  the  next  day  went  into  the 
workhouse  of  that  parish,,  where  she  remained 
until  the  making  of  the  order.  Whilst  out  of 
the  parish  of  St.  Matthew  she  endeavoured  to 
got  employment,  and  had  she  succeeded  in 
getting  employment  out  of  the  parish  she 
would  not  have  returned  to  that  parish. 
When  the  pauper  left  Mrs.  Clarke  she  asked 
Mrs.  Clarke  to  let  her,  the  pauper,  know  if 
she  should  hear  of  any  work  to  suit  her,  and 
said  she  was  going  back  into  the  workhouse. 

The  respondents  contend  that  a  break  in 
the  residence  was  established  by  the  pauper's 
absence  from  the  parish  during  those  two 
periods  of  three  days  each,  inasmuch  as  it 
could  not  be  said  that  she  was  constructively 
resident  in  St.  Matthew,  Bethnal  Green,  she 
having  no  home  or  residence  in  that  parish, 
during  such  absence,  to  which  she  could 
return. 

The  appellants  contend  that  there  was  no 
break,  inasmuch  as  she  did  not  leave  with 
the  intention  of  residing  out  of  the  parish, 
but  simply  to  visit  friends  temporarily. 

The  question  for  the  opinion  of  the  Court 
was,  whether  there  was  a  break  in  the  resi- 
dence or  not. 

Poland,  for  the  respondents.  The  order  of 
removal  is  rightly  made,  for  the  feicts  ^ew 
that  there  was  a  break  of  residence.  It  can- 
not be  said  that  a  person  is  constructively 
residing  in  a  parish  unless  he  has  some 
dwelling-place  in  which  he  can  reside.  There 
must  be  both  a  place  which  he  has  a  nght  to 
Tetnm  io,  and  an  intention  to  return,  to 
coDatitato  a  construotivo  rosidonce:  Keg.  ^. 
Olastoj}  (L&w  Bep.  1  Q.  B.  227). 


\ 


[Blaokbusn,  J.  In  OuMford  Unum  ?. 
8t.  Olav^s  Union  (25  L.  T.  (NJ9)  808)  I  Oh 
plained  what  I  sud  in  Rtg,  y.  Glouop  (In 
Bep.  1  Q.  B.  227),  I  never  intended  to  uj 
that  having  a  residence  to  letiim  to  i« 
necessaiy.] 

In  Reg.  ▼.  Stourbridge  (34  L.  J.  (MC)  11^ 
which  is  to  the  same  efifoct,  Blackboin,  J.,1 
reported  to  have  said,  "  There  is  no  cue  ■ 
which  a  man  has  been  hdd  to  have  resiiU 
in  a  place  where  he  had  no  restdenoeci 
dwelling-place."  Here  the  pan^  wentli 
reside  out  of  the  parish,  first  with  her  m 
and  then  with  a  fnend,  vdth  the  intentioitf 
permanently  stopping  away  if  she  coold  ^ 
work,  leaving  no  place  in  the  parish  to  wia# ' 
she  oould  return.  Whether  the  absence  ■  t 
long  absence  or  a  short  absence  is  inmuteriil 
it  oonstituteB  a  break  of  residenca 

[QUAIN,  J.  Reg,  v.  8t,  Leonard^  ShortHA 
(Law  Bep.  1.  Q.  B.  21),  decides  that  in  odv 
to  constitute  residence  it  need  not  neoeott^ 
be  in  a  house.] 

That  case  was  decided  on  the  ground  tinl 
the  pauper  was  really  never  out  of  tlv 
parish.  There  it  was  hold  that  the  paiqier 
continued  to  reside  in  the  parish  until  it  m 
shewn  she  resided  elsewhere. 

Meicdye,  for  the  appellants,  was  not  heizd. 

Blackburn,  J.  The  question  is  wbetliv 
the  pauper  was  residing  in  the  parish  of  81 
Matthew,  and  had  become  irremoveabte:  Sb 
was  not  bodily  present  in  the  parish  for  n 
days  in  the  year  preceding  the  order  for  kff 
removal  I  think  that  when  once  a  pemii 
clearly  shewn  to  be  residing  in  a  paridi  thi 
onus  is  on  the  removing  parish  to  shevfli^ 
the  residence  has  ceosea.  11  the  person  ki 
cone  out  of  a  parish,  that  is  primd  fade  CD* 
aence  he  does  not  reside  in  it,  but  thufi' 
sumption  can  be  rebutted.  If  an  tid- 
residence  is  abemdoned,  ajs  if  a  dweOinS' 
house  is  given  up,  that  strengthens  the  ^ 
sumption  that  the  intention  was  to  oean  to 
reside;  and,  on  the  other  hand,  wheietbe 

Sauper  retains  a  dwelling-house,  that  is  efi- 
ence  that  he  intends  to  return  to  Iho  po^ 
But  it  is  not  couclusive  evidence,  it  is  onljn 
important  element  in  considering  whether  be 
intended  to  continue  to  reside  or  not  Tb^ 
real  test  is,  does  the  person  going  out  of  tl»  ' 
parish  intend  to  stay  away  permanently,  or 
is  the  absence  from  the  parish  merely  a  teiB- 
porary  absence?    In  Reg,  v.  Olowtp  (U* 
Kep.  1  Q.  B.  227),  the  intention  of  the  paoper 
was  to  stay  on  in  service  as  long  ss  tbs 
mistress  would  keep  her,  and  to  return  to 
the  parish  only  if  dismissed  from  service ;  in 
that  case  the  inference  to  be  drawn  was  an 
intention  to  stay  away  permanently ;  bat  is 
the  present  case,  where  the  pauper  left  htf 
service  in  the  parish,  and  only  went  out  ^ 
the  parish  on  a  visit,  the  inference  is  she  vis 
not  residing  out  of  the  parish  with  the  mte- 
Won  ol  ^\a>im%  ^^«.i  ^Tuuuiently.  I  think  it 
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he  parish  to  stay  with  a  friend  on  a  visit, 
hat  should  amount  to  a  break  of  rosidonce. 
n  the  language  I  am  reported  to  have  used 
B  Bag,  y.  Olouop  (Law  Bop.  1  Q.  B.  227),  and 
3^.  V.  Stourbridge  (84  L.  J.  (M.C)  179),  I 
lever  meant  that  the  naving  a  dwelling-house 
o  return  to  was  essential  and  necessary  to 
liew  an  intention  to  return  so  as  to  prevent 
» bieak  of  residence.  If  I  used  that  language 
—which  very  possibly  I  did — I  did  not  accu- 
stdy  express  what  I  meant,  and  wliat  I 
iDdmtand  to  be  the  law.  Whether  a  person 
■as  a  house  or  not  to  return  to,  is  only  one 
Oement  in  considering  the  intention  to  return, 
bi  the  present  case  there  is  enough  to  shew 
lit  the  pauper  had  not  ceased  to  reside  in 
te  parish. 

Hanioen,  J.  The  pauper  on  being  dis- 
Auffged  from  service,  said,  she  would  at  any 
auto  first  have  a  few  days'  holiday,  which  I 
■ndBTstand  to  mean  before  she  went  back 
Bto  the  Workhouse,  and  she  goes  out  of  the 


parish  for  three  days  on  a  visit  to  her  son, 
and  for  three  days  on  a  visit  to  a  friend ;  such 
a  staying  out  of  the  parish  cannot  constitute 
a  break  of  residence. 

QuAiN,  J.  I  also  think  that  this  order  of 
removal  ought  to  be  quashed  on  the  ground 
that  there  was  no  break  of  residence,  and  the 

Sauper  was  irremoveable.  Each  case  must 
cpend  on  its  particular  circumstances.  It 
would  be  a  sad  thing  to  hold  that  the  facts 
stated  in  this  case  amounted  to  a  break  of 
residence ;  and  it  would  be  equally  unfair  to 
say  that  if  a  person  went  out  of  a  parish  to 
endeavour  to  get  work,  that  would  amount 
to  a  break  of  residence.  The  i)oint  ia  not 
only  whether  a  person  has  left  one  parish, 
but  whether  he  intended  to  reside  perma- 
nently in  another. 

Orders  quashed. 

Attorneys  for  tlie  Crown :  Neal  dt  Philpot. 
Attorney  for  defendants :  W.  T.  Howard, 
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fMBgioui  DiaeasoB  (Animals)  Act,  1869  (82  ft  83 
1!    Viol.  c.  70),  88.  57,  103,  10&— JorisdiotioQ 

impliedly  given  to  Justiees  to  oonviot  som- 

muily. 

Bf/s^bli^the  Co9itagious  Diseases  (Animals) 
i^  1869,  if  any  person  exposes,  in  a  public 
pfaei  where  animals  are  commotUy  exposed  for 
M^  any  animal  affected  with  a  contagious  or 
^fictiouB  disease,  he  shall  be  deemed  guilty  of 
**  ofence  against  this  Act,  unless  he  sliews,  to 
^  soU^faction  qf  the  justicts  be/ore  whom  he  is 
^^aarged,  thai  he  did  not  know  of  the  same  being 
^  affeded ;  and  by  s,  103  a  penalty  not  exceed- 
^  20L  is  impostd  on  any  person  guilty  of  an 
f(mce  against  tfie  Act : — 

Held,  that  jurisdiction  iixis  impliedly  given 
0  juMtices  to  summarily  convict  in  a  penalty  a 
^aon  guilty  of  an  offence  under  s,  57. 

Ga8B  Stated,  under  12  &  13  Vict.  o.  45,  s.  11, 
Q)  ajy]^!  to  Quarter  Sessions. 

An  information  was  laid  against  the  appol- 
mt  charging  him  with  having  exposed  m  a 
ertoin  market,  the  same  being  a  public  place 
rhere  animals  are  commonly  exposed  for 
gje,  four  biQlocks  affected  with  a  certain 
onta^us  and  infectious  disease,  to  wit,  &c., 
ontranr  to  s.  57  of  32  <Sk  83  Vict  c.  70. 

Chi  the  hearing  before  two  justices  it  was 
tjjaeted,  on  behiuf  of  the  appellant,  that  the 
igtioes  had  no  jurisdiction,  imder  the  Act, 
y  oosiTict  in  summary  manner  for  the  offence 
haigod. 


I 


The  justices  overruled  the  objection,  and 
convicted  the  appellant  of  the  offence,  and 
adjudged  him  to  pay  20^.  penalty  and  costs, 
the  conviction  being  drawn  in  the  form  (1. 1) 
given  in  the  schedule  to  11  &  12  Vict  c.  48. 

The  question  for  the  Court  was  whether 
the  justices  had  jurisdiction  within  the  Act ; 
if  the  Court  was  of  opinion  in  the  affirmative, 
the  appeal  was  to  be  remitted  to  the  sessions 
to  be  heard  on  the  merits. 

By  s.  57  of  the  Contagious  Diseases  (Animals) 
Act,  1869  (82  &  33  Vict.  c.  70,  s.  6),  '•  K  any 
person  exposes  in  a  market  or  fair,  or  other 
public  place  where  horses  or  animals  are 
commonly  exposed  for  sale,  ....  any  horse 
or  animal  affected  with  a  contagious  or  infec- 
tious disease,  he  shall  bo  doem^  guilty  of  an 
offence  against  this  Act,  unless  he  shews,  to 
the  satisfaction  of  the  justices  before  whom 
he  is  charged,  that  he  did  not  know  of  tho 
same  being  so  affected,  and  that  he  could  not 
with  reasonable  diligence  have  obtained  such 
knowledge  .  .  .  ."  By  s.  103,  "  If  any  person 
is  guilty  ofany  offence  against  this  Act,  .... 
he  shall  be  liable  to  a  penalty  not  exceeding 
20Z."  By  s.  108,  If  any  party  feels  aggrieved 
by  the  dismissal  of  his  complaint  by  justices, 
or  by  any  determination  or  adjudication  of 
justices  with  respect  to  any  penalty  under 
this  Act,  he  may  appeal  therefrom,  (1)  to  any 
quarter  sessions  for  the  county  or  place  in 
which  the  cause  of  appeal  has  arisen.  (2)  The 
appellant  shall,  mt^Q.YDi  \Xi^t«^  ^fi:^%  ^  x^^^s&SS^ 
cause  oi  appQn\>  ^'^^  itfiNhRft  \«^  ^Ocife  «^^s^  ^ 
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tho  petty  Refisional  diyision  for  which  the 
justices  act  whose  decision  is  appealed  from. 

Aspiiiftlly  Q.C,,for  the  appellant,  contended 
that  there  must  be  clear  words  to  give  sum- 
mary jurisdiction  to  justices;  unless  this 
jurisdiction  was  clearly  given,  the  remedy  for 
penalties  was  only  by  action. 

Torr,  Q,  il,  for  the  respondents,  contended 
that  there  was  ample  in  s.  57,  coupled  with 
ss.  103  and  108,  to  shew  that  it  was  the  in- 
tention to  give  jurisdicti(m  to  justices. 

The    Court   (Blackburn,    Ilannen,    and 


Quoin,  JJ.)  were  of  opinion,  looking  at  the 
various  sections  of  the  statute,  that  jurisdio- 
tion  was  impliedly  given  to  justices,  under 
s.  57,  to  summajily  convict  in  the  penaltj 
named  in  s.  103,  though  the  Act  was  Toy 
negligently  and  slovenly  drawn. 

Judgment  for  the  rtBpandmU, 

Attorneys  for  appellant:  Chregory,  Bah 
cHjfe,%  <t  Co. 

Attorneys  for  respondents :  If,  M.  &  F, 
Lowf, 


April  24, 1872    JiBNKnr  and  Dbknis,  Appbllants;  Kino,  Bespondent.    [7  Q.  R478i] 


Poaching  Prevention  Act  (25  &  26  Vict.  c.  114), 
B.  2 — Evidence  of  having  usod  a  Net  for  taking 
Qtune, 

The  appellahts  were  convicte'f,  under  25  <fe  26 
Vict.  c.  114,  8,  2,  of  having  used  a  net  for  wn- 
lawfuUy  taking  game. 

The  evidencti  uxis  that  the  two  appellants 
were  seen  together  by  a  policeman  on  the  Idth  of 
December  on  a  highway,  about  half-past  nine 
p.m.  One  had  a  net  under  his  arm  for  catch- 
ing hares.  Nothing  else  was  found  on  either 
of  them :  but  they  had  a  lurcher  with  them. 
The  policeman  had  heard  a  dog  yelping  as  \f 
in  chase  of  a  hare  or  rabbit  a  little  time  b^ore 
the  defendants  came  along  the  road.  The  night 
was  (lamp,  and  the  net  was  wettish : — 

Held,  that  there  was  evidence  to  support  the 
conviction :  for  that  it  was  not  fieces'U)^  that 
the  appellants  should  have  caught  any  game ; 
it  uxM  sufficient  if  they  had  used  the  net  for  the 
2)urpffse,  though  unsucessfully,  of  which  there 
was  evidence. 

Case  stated  by  Justices  of  Cornwall,  under 
20  &  21  Vict.  c.  43. 

The  appellants  were  charged  by  an  infor- 
mation of  the  resx)oudent,  one  of  the  con- 
stables of  the  county  pohce  (1),  for  that  they, 


(1)  Under  25  &  26  Vict.  c.  114,  8.  2.  which 
euiicts :  **  It  shall  be  lawful  lor  any  constuble  or 
peace  officer  in  any  county,  borough,  or  place  in 
Great  Britain  and  Ireland,  in  any  iiighway,  street, 
or  public  place,  to  search  any  person  whom  he 
may  have  good  cause  to  suspect  of  coming  from 
any  land  where  be  shall  have  been  unlawfully 
in  search  or  pursuit  of  game,  or  any  pennon  aiding 
or  abetting  such  person,  and  liaving  in  his  posses- 
sion any  game  unlawfully  obtained,  or  any  gun,  part 
of  gun,  or  nets,  or  engines  used  for  the  killing  or 
taking  game,  and  also  to  stop  and  search  any  cart  or 
other  conveyance  in  or  upon  which  such  constable 
or  peace  officer  sliall  have  good  cause  to  suspt«t 
thai  any  such  game  or  any  such  article  or  thing 
18  being  carried  by  any  soch  person;  nxid  %\\Q\a\cL 


being  on  a  certain  highway  or  public  plaoi^ 
and  with  good  cause  suspected  of  cooiKJ 
from  lands  where  they  had  severally  ni ; 
respectively  unlawfully  been  in  sean^ffi 
pursuit  of  game,  and  aiding  and  abeitq|j 
each  other,  had  in  their  possession  a  oerlM  i 
net  used  for  unlawfully  kiUing  and  takiif  j 
game ;  and  the  information  prayed  thattki^ 
Samuel  Jenkin  and  Samuel  Dennis,  migll  h 
summoned  to  answer  the  information. 

James  King,  the  respondent,  deposed:  *I 
know  defendants  Jenkin  and  Dennis^  fli 
former  is  a  mason  and  the  latter  a  ci^ 
penter.    On  the  16th  of  December.  luBt^te 
information  I  received,  I  went  on  the  W* 
way  between  Altamun  village  and  the  H 
San.      I  was   going  along   the  lotdv 
P.  G.  Cole.    I  heard  a  dog  yelping  ali^ 
distance — near  half  a  nme.      We  slofP 
about  to  see  what  we  could  see.    About  hi 
an  hour  after  we  met  the  defendants  togeftiP 
on  tho  highway.    It  was  getting  darkte 
It  had  been  good  moonlights    It  wn  iM 
half-past  nine.    I  had  a  lamp  and  opened  i 
on  them.    I  saw  Dennis  had  a  net  (iddchi 


there  be  found  any  game  or  any  swsh  aitiek  • 

thing  as  aforesaid  upon  such  person,  cut,  or  (^ 

conveyance,  to  seize  and  detain  such  game,  aitidB. 

or  thing ;  and  such  constable  or  peace  officer  ^^ 

in  such  case  apply  to  some  justice  €^  the  peaoefit 

a  summons  citin<>:  such  person  to  apoear  beftA 

two  justices  of  the  peace,  assemblea  in  pettf 

sessions,  as  provided  in  18  &  19  Vict  &  126, s.^ 

as  far  as  regards  England  and  Ireland*  and  befa* 

a  sheriff  or  two  justices  of  the  peace  in  tSootkod; 

and  if  such  person  shall  have  ontained  soefa  am 

by  unlawfully  going  on  any  land  in  searni  « 

pursuit  of  game,  or  shall   have  uaed  any  nA 

article  or  tiling  as  afon>aaid,  for  unlawfully  kiliiiit 

or  taking  gnme,  or  shall  have  been  mMoauQ 

thereto,  such  person  shall,  on   being  ocafictta 

thereof,  forfeit  and  pay  any  sum  not  exceeding  5L, 

and  shall  forfeit  such  game,  guns,  parts  of  gniUr 

\  xi^ti wid engines.  .  .  .' 
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inder  his  arm.  They  wore  in  their 
ishabille.  I  charged  them  both 
J  out  poaching.  They  denied  it 
ee  any  dog  with  them.  I  searched 
I.  The  only  tiling  found  was  the 
did  not  say  where  they  had  been." 
ler  constable,  Cole,  deposed:  "I 
King  on  this  occasion.  We  heard 
3ing.  A  little  time  after  I  saw 
1  come  along  the  road  with  a  dog ; 
half  greyhound.  The  sergeant 
light  on  them  and  took  possession 
hich  Dennis  had  under  his  ai-m. 
r  had  a  dog,  Jenkin  denied  it,  and 
tnly  dog  he  had  was  the  little  one. 
3k  us  home  to  his  house,  about 
off,  and  shewed  us  a  hole,  and  his 
?as  inside.  I  told  him  he  had  a 
ere  some  weeks,  which  he  denied. 
Lutes  after  we  saw  the  dog  go  into 
LOuse.  Ho  drove  him  out  of  his 
I  he  went  through  the  hole  into 
ouse.  We  told  him  we  heard  tho 
ig,  evidently  driving  a  rabbit  or 
before.  Jenkin  said  it  was  not 
Tve  seen  him  drive  a  rabbit 
d  he  won't  yelp  at  all.'  Jenkin 
sergeant  several  times  to  look  the 
and  say  nothing  about  it.  There 
i  mist.  The  net  was  wottish." 
amined  :  —  "I  heard  the  men 
tho  dog  just  before  we  came  to 
The  dog  was  before  them.  There 
ence  between  a  dog  yelping  at  a 
.t  a  sheep.  It  was  a  hare  n  et." 
.  was  produced.  It  was  a  regular 
>r  game,  leaded  at  the  comers, 
intended  on  behalf  of  the  appel- 
there  was  no  evidence  that  either 
id  been  upon  any  ground  in  search 
•r  for  any  other  purpose,  or  that 
ised  the  net  for  imlawfully  taking 
t  all.  Nor  were  they  in  possession 
That  it  is  not  unlawful  within  tho 
Prevention  Act  to  be  in  possession 
That  there  was  no  evidence  that  a 
e  defendants'  was  the  dog  which 
nen  had  previously  heard  yelping, 
ither  of  the  defendants  knew  that 
lad  been  upon*  any  land  for  any 
or  was  it  shewn  upon  what  land 
and  the  yelping  dog  had  been, 
tioes,  having  heard  the  charge  and 
Ijudged  that  each  appellant  should 
.  with  costs. 

3urt  should  be  of  opinion  that,  on 
evidence^  the  justices  might  infer 
appellants  had  used  the  net  for 
^killing  or  taking  game,  the  con- 
)re  to  remain  against  both  or  either 
LTt  should  direct. 

for  the  appellants.  There  was  no 
>n  which  the  justices  could  pro- 


perlv  find  that  the  appellants  had  unlawfally 
used  the  net  for  killing  or  taking  gama  No 
game  was  found  upon  them,  which  distin- 
guishes this  case  from  the  two  cases  which 
have  been  decided  under  the  Act  (25  <&  26 
Vict.  c.  114,  s.  2),  Broum  v.  Turner  (13  C.  B. 
(N.S.)  4a5 ;  32  L.  J.  (M.C.)  106),  and  Evans  v. 
Hotter iU  (3  B.  &  S.  787 ;  33  L.  J.  (M.C.)  50); 
in  both  of  which  game  was  found  on  some  of 
the  accused,  as  well  as  nets.  Beyond  the 
fact  that  this  net  was  wet,  there  is  nothing 
to  lead  to  the  inference  that  it  had  been 
used,  even  in  the  attempt  to  take  game; 
assuming,  however,  that  there  was  evidence 
of  the  attempt,  that  is  not  sufficient 

A,  P.  IStone,  for  the  respondent  There 
was  evidence  of  the  use  of  the  net  in  the 
attempt  to  take  game.  The  net  was  wet  and 
had  therefore  been  stretched  on  the  damp 
bushes,  and  the  yelping  of  the  dog  shewed 
that  a  hare  or  a  rabbit  had  been  started. 
It  is  a  fallacy  to  say  that,  in  order  to  make 
out  the  offence  of  using  a  net  for  taking 
or  killing  game,  game  must  be  taken  or 
killed. 

Blaokbubn,  J.  I  think  there  was  some 
evidence,  though  of  course  not  conclusive, 
from  which  the  justices  might  find  that 
the  appellants  haa  used  the  net  for  taking 
or  killing  game ;  and  it  would,  I  think,  have 
led  me  to  the  same  conclusion.  The  fieusts  on 
which  I  rest  this  conclusion  are,  that  tho 
appellants  are  found  on  the  highway  late  in 
the  evening,  with  a  net  for  taking  game, 
without  any  explanation  being  offered  of 
where  they  had  been ;  the  reasonable  conclu- 
sion fiom  that  was  that  they  had  been  out  for 
the  purpose  of  taking  game.  The  net  is 
wettish,  this  was  evidence  from  which  to 
draw  the  conclusion  that  it  had  been  spread 
on  the  damp  grass  and  bushes;  then  a 
lurcher  had  been  heard  yelping,  which  is 
afterwards  found  to  belong  to  one  of  tho 
appellants.  I  must  say  that  when  two  men 
are  found  under  such  circumstances  accom- 
panied by  a  dog,  in  the  absence  of  any 
explanation  on  their  part,  there  is  prim4 
facie  evidence  that  they  had  been  trying  to 
catch  a  hare  or  rabbit  with  the  net  and  dog. 
I  wish  to  say  emphatically  that  persons  may 
be  convicted  unaer  this  statute  of  having 
used  a  net  or  other  thing  for  unlawfully 
killing  or  taking  game,  without  having  been 
successful  in  killing  or  taking  any. 

Hann^  and  Quain,  JJ.,  concurred. 

Convictions  affirmed. 

Attorneys  for  appellants :  Cowddl,  Orundy, 
&  JJroimte,  for  //.  &  A,  F.  Peter,  iMunceston, 

Attorneys  for  respondent :  Bell,  Steward,  & 
Lloyd, 
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April  24, 1872.    Cook,  Appellant  ;  Montagu,  Bkponbxnt.    [7  Q.  B.  41S 


Sanitary  Act,  1866  (29  &  30  Vict  c.  90),  8.  21— 
Nuifiances  Removal  Act,  1855  (18  &  19  Vict. 
o.  121),  as.  2,  12—"  Owner  "— "  Oocupier." 

By  8.  21  of  the  Sanitary  Act,  1866,  when  a 
nuisance  arises  from  the  loant  or  dffective  conr 
struction  of  structural  vx>rks,  before  taking 
jtroceedinps  notice  to  do  the  necessary  works  is 
to  he  served  on  the  "  owner  "  of  the  jpremises  on 
which  the  nuisance  arises.  "  Oumer  ^^  by  8.2  of 
the  Nuisfinces  Removal  Act,  1855  (which  is 
incorjforated  with  the  other  Act),  **  includes  any 
person  receiving  the  rents  of  the  property,  in 
respect  of  which  the  word  is  used,  from  the 
occupier  of  such  property,  on  his  ou/n  account, 
or  CM  trustee  or  agent  for  any  other  person.** .  .  . 

A.  was  lessee  for  twenty-one  years,  at  a  rack 
rent,  of  a  house  and  shop ;  he  occupied  the  shop 
hims^and  underlet  the  upper  part  of  the  house 
to  B.  as  a  yearly  tenant.  The  upper  part  was 
shut  of  from  the  shop,  and  A.  had  no  access  to 
it.  There  uhjls  a  privy  in  tlit  upjter  part  of  the 
house,  which  the  nuisance  authority  took  pro- 
ceedings to  ab^ite,  as  a  nuisance  arising  from  a 
defective  construction  of  a  structural  conve- 
nience; and  they  proceeded  against   C,  who 


received  the  rent  from  A.  as  agent  for  A*s 
landlord : — 

Held,  that  C,  was  not  •*  owner,**  as  he  did  not 
receive  the  rent  from  B.,  who  was  the  occupier 
of  the  premises  on  which  the  nuisance  ai-ose. 

Cass  stated  by  Jnstioes  of  Bath,  under 
20  &  21  Vict  c  43. 

The  following  are  the  material  parts  of  the 
case. 

A  complaint  was  laid  by  the  respondent, 
inspector  of  nuisances,  against  the  appellant, 
onaer  the  Nuisances  Bemoval  Act,  1855 
(18  &  19  Vict  c.  121),  and  the  Sanitary  Act, 
1866  (29  &  80  Vict.  c.  90),  charging  that  a 
nuisance,  Tiz.,  a  foul  ana  offensive  privy, 
existed  on  certain  premises,  of  which  it  was 
alleged  that  the  appellant  was  "owner,'' 
within  the  meaning  of  the  Acts. 

There  was  in  the  house  and  premises  in  ques- 
tion a  foul  and  offensive  privy,  so  constructed 
and  in  such  a  state  as  to  be  a  nuisance  and 
injurious  to  health;  and  the  justices  found 
that  certain  alterations,  amounting  to  turning 
the  privy  into  a  water-closet,  were  necessary. 

By  an  indenture  of  the  8th  of  January, 
1858,  John  Allen  (since  deceased)  demised 
the  said  hoase  and  premises  to  Eichard 
Hancock  for  twenty-one  years,  from  Mid- 
summer, 1853,  at  a  rack  rent  of  60^. 

On  the  7th  and  27th  of  February,  1871, 
the  days  respectively  on  which  the  premises 
were  inspected  and  the  information  laid, 
Hancock  continued  to  be,  and  still  is,  the 
lessee  paying  the  rent  to  the  appellant  as 
agent  of  the  representatives  of  Allen.  At 
that  time,  and  for  four  years  then  last  past. 


Hancock  occupied  the  entrance  or  i 
only  of  the  house  and  premi8e& 
by  a  verbal  agreement,  had  during 
underlet  the  residue  of  the  house 
mibes,  including  the  privy  complai 
Emily  Kingston,  as  yearly  tenant  tc 
rack  rent,  which  she  paia  to  him ;  f 
the  time  in  question  occuined  the 
so  imderlet  to  her.  The  privy  com 
provided  the  only  closet  aocommo( 
Emily  Kingston,  her  family,  and 
and  Hancock  bod  no  access  to  an 
use  it 

The  respondent,  under  the  direct 
local  board  of  health,  the  nuisance  i 
had  served  the  proper  notices  on  t 
lant  as  "  owner  of  the  premises, 
necessary  works,  but  no  steps  had  b 
by  him  to  do  them. 

It  was  contended  on  the  part  of  t 
lant  that  the  nuisance  did  not  arise 
want  or  defective  construction  of  a 
tural  convenience ;  and  that  Mrs.  1 
the  occupier,  was  the  person  by  who 
the  nuisance  arose,  and  she  was  tl 
person  to  be  proceeded  against  If 
the  appelliuit  was  a  mere  ground 
and  Hancock,  as  the  lessee  for  tv 
years,  and  the  receiver  of  the  rent 
occupier,  was  the  "  owner  "  within 
and  was  the  proper  person  to  be  soi 

On  the  part  of  the  respondent  it 
tended  that  the  nuisance  was  canad 
of  structural  convenience ;  and  that  t 
lant  was  '*  owner  **  within  the  meaoi 
Acts. 

The  justices  were  of  opinion  that  t 
lant  came  within  the  interpretatic 
(s.  2)  of  18  &  19  Vict,  c.  121,  whic 
that  "  the  word  *  owner  *  includes  a 
receiving  the  rents  of  the  propertf  i 
of  which  that  word  is  used  from  the 
of  such  property  on  his  own  aooon 
trustee  or  agent  for  any  other  pen 
receiver  or  sequestrator  appointed 
Court  of  Chancery  or  under  any  (wdfl 
or  who  would  receive  the  same  if  fi 
perty  were  let  to  a  tenant"  They  « 
that  the  works  which  they  found  to  1 
ful  to  abate  the  nuisance,  and  to  the 
which  they  found  the  nuisance  to 
were  structural  works  within  the  ns 
the  Acts,  and  that  the  nuisanoe  eoi 
of  arose  from  the  want  or  defectives 
tion  of  a  structural  convenienoa  II 
furtlier  of  opinion  that,  under  th» 
stances,  they  were,  by  s.  21  of  294  3 
c.  90  (1),  compelled  to  hold  thik  ti 


(1)  29  &  30  Vict  c.  90.  8.  21.  Oj: 
authority  or  chief  officer  of  polioe  iM 
to  taking  proceedings  hofoie  a  jnUn  * 
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h  could  only  look  to  tho  owner, 
9  occupier,  and  that  they  could 
bher  the  contents  or  conditions 
ease,  and  that  the  fact  that  the 
ik,  did  not  actually  occupy  the 
lOTise  to  which  the  privy  was 
inunateriaL    And  th&t  as  the 

the  receiver  from  Hancock  of 
the  premises,  he  was  properly 
I  owner  within  tho  meaning  of 
Qd  it  was,  therefore,  competent 
es  to  deal  with  him  as  such; 
if  it  might  be  possible  also  to 
►ck,  the  lessee,  within  the  mean- 
■d  "owner"  in  the  interpreta- 
et  that  they  had  no  power  to 

person  from  a  liability  which 
ed  to  be  cast  upon  him  by 
son  only  that  a  second  i)erson 
lly  or  in  some  other  way  liable 

therefore,  of  opinion  that  the 
in  default,  and  amenable  to  the 
{.  12  and  following  sections  of 
}.  121 ;  and  they  made  an  order 
llant  to  do  the  works  necessary, 
re  in  effect  to  convert  the  privy 
loset. 

►ns  for  the  Court  wore,  first, 
vorks  ordered  were  structural 
Dcondly,  wheth«r  the  appellant 
tory  *'  owner "  of  the  premises 
\  nuisance  arose;  and  if  so, 
r  the  seated  circumstances,  he 
liable  to  an  order  to  effect 
rks  for  the  abatement  thereof; 
lether  the  justices  were  correct 
w  in  their  determination,  and 
make  the  order. 

he  appellant.  By  the  Sanitary 
dfe  30  Vict.  c.  90},  8.  14,  that 
Nuisances  Removal  Act,  1855 
c.  121),  are  to  be  read  as  one 
when  the  nuisance  ari^es  from 
defective  construction  of  any 
venience,  notice  to  do  the  works 
the  abatement  shall  1x3  served 
►f  the  premises,  previous  to  the 
ority  taking?  proceedings  before 
er  s.  12  of  18  &  19  Vict.  c.  121 ; 
jf  that  A<^t,  "owner"  includes 


\he  Nniaances  Removal  Act,  185r», 
1  the  person  by  whose  act,  default, 
le  nnisanre  arises  or  continues,  or 
tannot  he  found  or  asccrtain'Ml,  on 
3Copier  of  t!)0  premi;<e8  on  which 
rises,  to  abate  the  same,  Rn<l  for 
'  execute  such  works  and  clo  nil 
nay  be  necessary,  within  a  timn  to 

the  notice;  provided,  flrrtt,  that 
ince  arises  from  the  want  or  defec- 
n  of  any  stnictural  convenience, 

is  no  occupier  of  the  premises, 
lis  section  shall  be  served  on  the 


any  person  receiving  the  rents  of  the  pro- 
tKjrty  in  rcspeitt  of  which  the  word  is  used 
from  the  occupier  of  such  property,  on  his 
own  account,  or  as  trustee  or  agent  for  any 
other  person."  .  .  .  Cook,  therefore,  was  not 
the  "oAuer"  within  the  definition,  for  he 
rer*eivMl  the  rent  from  Hancock,  and  Hancock 
was  not  the  occupier  of  tho  property,  having 
underlet  to  Mrs.  Kingston.  She  was  the 
occupier  of  the  premises  where  the  nuisance 
arose,  and  Hancock,  receiving  the  rent  from 
her,  was  the  owner.  (1) 

H,  James,  Q.C.,  (Murch  with  him),  for  the 
respondent. 

[Blaokburk,  J.  Allen  let  to  Hancock  for 
twenty-one  years,  he  sublets  a  portion  of  the 
promises ;  it  is  true,  he  does  not  sublet  tho 
whole,  but  Mrs.  Kint:ston  was  in  exclusive 
occupation  of  the  part  on  which  the  nuisance 
was,  and  Hancock  had  no  access  to  that  part 
of  the  premises.  How  can  Cook,  therefore, 
be  sued  as  receiver  of  the  rent  from  the  occu- 
pier of  the  proi)erty  ?] 

Hancock  only  temporarily  underlet  a  part. 
If  Cook  is  not  the  "  owner,"  then  Hancock  is, 
and  it  will  be  a  great  hardship  on  him  who  is 
only  lessee  with  a  lease  nearly  expired ;  the 
Act  intended,  it  is  clear,  that  the  person  who 
is  sulistantially  owner,  or  his  agent,  should  be 
looked  to,  and  not  a  person  in  the  position  of 
Hancock. 

Blaokbubn,  J.  I  think  the  parties  have 
been  mistaken,  and  have  proceeded  against 
the  wrong  person.  I  give  no  opinion  what- 
ever ou  the  other  points.  Assuming  the 
nuisance  to  have  arisen  from  the  defective 
construction  of  a  structural  convenience,  the 
local  authority  are  to  pax)ceed  against  tho 
"  owner "  of  the  premises  on  which  tho 
nuisance  arises.  Cook  was  certainly  not  the 
"  owner"  in  tho  ordinary  sense  of  tho  term ; 
but  by  the  interpretation  clause  (s.  2  of 
18  &  19  Vict.  c.  121),  "owner  includes  any 
person  receiving  the  rents  of  the  property  in 
respect  of  which  that  word  is  usea  from  the 
occupier  of  such  property  on  his  own  account, 
or  as  trustee  or  agent  for  any  other  person." 
The  object  was  on  the  one  hand,  that  a 
strnctural  improvement  should  be  tlirown 
upon  the  owner,  and  that  the  local  authority 
should  not  bo  bound  to  proceed  against 
temporary  occupiers  who  might  also  not  be 
worth  powder  and  shot;  but,  on  the  other 
hand,  masmuch  as  it  might  often  be  very 
diflScult  indeed  to  ascertain  who  were  the 
real  owners,  and  the  collectors  of  rent  might 
easily  be  found,  this  definition  of  "  owner  " 
was  given ;  and  in  a  vast  number  of  cases 
they  would  thus  reach  the  real  owner ;  though 
sometimes,  as  in  the  present  case,  the  defini- 


(1)  He  cited  several  cases,  but  ns  thoy  we  e 
under  other  sUitutcs,  the  definition  of  "owner" 
lieing  d.ffen'ut,  the  Court  thought  them  inai>pli- 
cable.  He  al.^>  argued  the  other  points,  a«  to 
which  the  Court  expressed  no  opinion. 
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tion  would  throw  the  burthen  on  a  person 
not  intended.  Cook  received  the  rent  from 
Hancock,  but  Hancock  is  not  the  occupier. 
I  quite  agree  that,  if  Mrs.  Kingston  had 
given  notice  to  quit  and  had  left  the  pre- 
mises, Cook  would  then  have  been  liable, 
but  as  matters  stood  Hancock  was  owner 
and  Cook  was  not.  For  ninety-nine  out  of  a 
hundred  cases  the  general  rule  given  by  the 
interpretation    clause  would  work  justice. 


though   in   the   hundredth  it  may  work 
injustice. 

Hannbn  and  Quain,  JJ^  concurred. 

Judgment  far  the  appeVanl 

Attorneys  for  appellant :  71  White  <f  &•% 
for  G,  II.  ( 'ook,  Bath, 

Attorneys  for  respondent :  Dohiuttm  i 
Gmreyfor  Moger,  Bath. 


April  27, 1872.    Babnibs,  Appellaht  ;  Akbotd  and  Othirb,  Bbspondkhtb.    [7  Q.  R  174]^. 


NuiBancos  Bemoval  Acts,  18  &  19  Vict,  c.  121, 
8. 12 ;  23  &  24  Vict.  c.  77,  s.  13 ;  29  &  30  Vict, 
c.  90,  a  14 — Black  Smoke  from  Mill  Chimoey 
— Occupier  of  PremiBcs — Liability  of, 

18  <fe  10  Vict  c.  121, «.  12,  anrf  23  A  24  Vict, 
c.  77,  s,  13,  enact  that  upon  camplaittt  of  a 
nuisance  being  made  to  a  justice  he  shall  *'  issue 
a  summons  requiring  the  person  hi/  whose  act, 
default,  permission,  or  sufferance  the  nuisance 
arises  or  continues,  or,  if  such  person  cannot 
Ix)  found  or  ascertained,  the  onmer  or  occupier 
of  the  J  remises  on  vhich  the  nuisance  arises  to 
apiM-ar  hfrtre  any  tno  justicvs  .  .  .  who  shall 
proceed  to  iiujuire  into  the  said  complaint,  and 
if  it  he  proved  to  their  satisfaction  that  the  nui- 
funice  exists,  or  ,  .  ,  if  removed  or  discontinued, 
that  it  is  likely  to  recur  or  be  repeated**  they 
may  make  an  order  **on  such  person,  owner,  or 
occupier  for  the  abatement*"  theretf. 

The  resjxmdents  were  summrmed  for  sending 
forth  Uack  smoke,  on  a  certain  day,  from  a 
chimney  of  premises  belonging  to  them  {not 
being  the  chimney  of  a  pnvate  dwell ing-honse) 
in  such  quantity  as  to  be  a  nuisance  within 
29  A  30  Virt  c,  90,  s.  \\),anfl  the  alxwe  statutes. 
At  the  hearing  p>  oof  uxis  given  that  black  smoke 
issued  frii'm  the  chimney  on  the  day  named  so 
as  to  be  a  nuisance,  and  thit  th^  premises  were 
in  the  occupiUion  of  the  respondents  and  used 
as  afactoiy.  No  evidence  vxis  adduced  to  shew 
that  any  inquiry  had  been  made  to  find  out 
who  luid  charge  of  the  furnace.'*  causing  the 
smoke  at  the  time  if  the  emission,  and  the 
justices,  therefore,  discharged  the  respondents : — 

Held,  that  the  respondents  were  jrroperly 
snminonefl,  as  the  persons  by  whose  jtermission 
the  nuisance  arose,  and  were  resfHtnsible  as  such, 
if  the  person  causing  the  smoke  to  issue  was  their 
servant. 

Case  stated  under  20  &  21  Vict.  c.  43,  by 
Justices  of  the  West  Riding  of  Yorkshire. 

The  respondents  were  summoned  upon  an 
information  laid  by  the  appellant,  an  mhabi- 
tant  of  the  parish  of  Halifax,  which  alleged 
as  follows,  viz.,  "for  that  they  on  the  16th 


day  of  December  instant,  at  the  townshnrf 
Skircoat,  unlawfully  did  send  forth  bK 
smoke  from  a  certain  chimn^  belongniE 
certain  premises  there  called  Copley  " 
belonging  to  them  (not  being  the  el 
of  a  private  dwelling-house),  in  such  qnantlr 
as  to  be  a  nuisance  contrary  to  the  sMitefc 
such  case  made  and  provided. 

At  the  hearing  on  tne  30th  of  DeoemberH 
it  was  proved  on  behalf  of  the  appellant  flit 
ho  was  an  inhabitant  of  Sowerby  Bridge^  ii 
the  said  parish  of  Hali&z,  being  the  pA\ 
within  which  the  said  mills  called  Copl^  IQk 
are  situate,  that  black  smoke  did  issue  ^tnii 
chimney  of  the  said  mills  on  the  day  in  q[Mlt> 
tion  at  different  intervals,  for  periods  of  tiW'T 
amounting  together  to  seventeen  minntaiif 
the  one  hour  during  which  it  was  watM- 
iu  such  quantity  as  to  be  a  nuisaaoa^MI 
Copley  Mills  were  in  the  occupation  rfi> 
respondents,  and  that  the  said  prcmiseilM 
used  as  a  manufactory  and  not  as  a  piAl 
dwelling-house.    No  inquiry  had  beenvb 
as  to  who  had  charge  of  the  fumaoes  lift* 
time  the  smoke  was  emitted,  or  as  iofti 
description  of  furnaces  in  use  at  the  tia^ 
nor  had  any  order  been  theretofixre  mfr 
prohibiting  the  use  of  the  said  chimney. 

No  attempt  was  made  to  disprove  the  qvB- 
tity  of  black  smoke  said  to  have  been  wsaaag 
from  the  mill  chimney;  but  on  the  put 
of  the  respondents  it  was  contended  thaitlii 
charge  could  not  be  maintained  against  ^ 
respondents  upon  the  evidence ;  and  that  tte 
justices  ought,  under  s.  12  of  18  &  19  Vict  e,  lilt 
to  have  issued  a  summons  requiring  the  pev* 
son  by  whoso  act,  default,  permissioii  or  fltf- 
ferance,  the  nuisance  arose  or  continued,  ff 
if  such  person  could  not  be  found  or  tteof' 
tained,  the  owner  or  occupier  of  the  premiKi 
on  which  the  nuisance  arose  to  appear  beftn 
them  in  petty  sessions  assembled  at  tbeir 
usual  i)lace  of  meeting,  and  that  they  shoold 
then  proceed  to  inquire  into  the  said  oom- 
plaint.  And  that  as  tliere  was  no  ovideDce 
to  prove  who  was  in  charge  of  the  fomaooes 
which  sent  the  black  smoke  up  the  chiinocjr» 
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person  had  been  summoned,  and 
<5cupier  could  not  be  charged  with 
e  of  committing  such  a  nuisance 
ad  been  first  shewn  that  the  stoker, 
or  other  person  employed  at  the 
ts'  fireplaces  or  furnaces  could  not 


part  of  the  appellant  it  was  con- 
it,  if  the  act  or  default  was  not  the 
3t  or  default  of  the  respondents, 
undoubtedly  with  their  permission 
Dce  that  the  nuisance  arose  and 
for  they  being  the  occnpiers  of 
;es,  no  person,  as  long  as  they  con- 
such  occupation,  could  do  such 
at  their  permission  or  sufferance. 
8  further  argued  that  the  respon- 
e  responsible  for  the  acts  and 
their  servants  in  this  resnect,  and 
icularlyso  as  the  proceeoing  was 
)  recovery  of  penalties,  but  merely 
Mseeding  against  the  respondents 
ler  for  abatement  of  the  nuisance 

(1) 
ices  therefore  asked  the  opinion  of 

as  to  whether  they  ought,  upon 

36  laid  before  them,  to  have  miade 

for   abatement  applied   for.     If 


19  Vict  c.  121,  8. 12  (The  Kaisanoea 
it  for  England,  1855),  enacts  that  upon 
'  a  nuisance  being  made  before  a  justice 

by  the  local  authority,  '*  BOoh  justice 
ipon  issue  a  summons  re<^uiring  the 
mose  act,  defieiult,  permission,  or  suf- 
>  nuisance  arises  or  continues,  or  if 

cannot  be  found  or  ascertained,  the 
wupier  of  the  premises  on  which  the 
aes,  to  appear  before  any  two  justices  in 
B,a88emDled  at  their  usual  place  of  meet- 
11  proceed  to  inquire  into  the  said  rom- 
if  it  be  proved  to  their  satisfaction  that 
)  exists,  or  did  exist  at  the  time  when 
IS  given,  or  if  removed  or  discontinued 
dce  was  given,  that  it  is  likely  to  recur 
ed,  the  justices  shall  make  an  order 
tndiiBr  their  hands  and  seals  on  such 
it  or  occupier,  for  the  abatement  or 
ice  and  prohibition  of  the  nuisance 
t  of  costs. 

ict.  0.  77,  s.  13,  enables  an  inhabitant 
h  wherein  a  nuisance  on  any  private 
sts  to  make  such  cnmplttint,  and  em- 
ices  to  act  in  relation  thereto  as  in 
complaint  is  made  by  a  local  autho- 
)  ft  19  Vict  c.  121,  s.  12. 
(Tict  c.  90,  8.  14,  enacts  that  the  ex- 
uiaances  Removal  Acts  **  shall  moHii 
&  19  Vict.  c.  12.  23  &  24  Vict.  c.  77, 
t  two  of  this  Act  shall  be  construed  as 
Q ;  and  s.  19,  that  ^  the  word  *  Nuisances' 
Tnisances  Removal  Acts '  shall  include 
y  (not-being  the  chimney  of  a  private 
lae),  sending  forth  black  smoke  in 
jr  as  to  be  a  nuisance.' " 


I  the  Court  should  be  of  opinion  in  the  affirma- 
1  tive,  the  juwtices  were  ready  to  issue  a  fresh 
!  summons  and  hear  the  complaint  de  novo. 

Mclntyre,  Q.C,  for  the  appellant.  Upon 
the  facts  proved  the  respondents  should 
have  been  ordered  to  abate  this  nuisance. 
The  smoke  issued  from  a  chimney  on  pre- 
mises occupied  by  them,  they  suffered  the 
nuisance  to  arise,  and  are  responsible  for  the 
negligence  of  their  servants,  who  may  have 
directly  caused  it. 

[Blackbubn,  J.  Qui  facit  per  alium  facit 
per  se.] 

The  Court  then  called  on 

F.  M.  White,  for  the  respondents.  The 
nuisance  (if  any)  under  29  &  30  Vict  90, 
8.  19,  was  the  chimney  itself,  and  not  the 
mere  emission  of  black  smoke.  But  if  the 
act  of  sending  forth  such  smoke  is  within  the 
meaning  of  s.  19,  then  "  the  person  by  whose 
act,  default,  permission,  or  sufferance  the 
nuisance  arises  or  continues  "  is  he  who  mis- 
managed the  furnaces  in  lighting  the  fira 
And  there  is  no  evidence  that  he  was,  in  this 
case,  the  servant  of  the  respondents.  He 
may  possibly  have  been  a  stranger;  and  in 
the  absence  of  proof  that  "such  person  can- 
not be  found  or  ascertained,"  the  owner  or 
occupier  of  the  premises"  cannot  be  sub- 
jected to  an  order  under  18  &  19  Vici  c.  121, 
s.  12. 

Blaokbubn,  J.    The  magistrates  were  mis- 
taken in  their  application  of  the  law  to  the 
facts  of  this  case,  and  in  thinking  that  the 
"  person  by  whose  act,  defiault,  permission,  or 
sufferance "  the  nuisance  occurred  can  only 
he  the  person  who  may  have  actually  caused 
the  smoke  to  be  sent  forth.    If  they  were 
satisfied  that   ho  was   the  servant  of  the 
respondents,  then  the  latter  were  the  persons 
who  created  the  nuisance  and  are  respon- 
sible for  so  doing.     As,  however,  the  smoke 
is  not  continuous,  the  justices  stopped  too 
soon  in  their  investigation;  for,  after  first 
ascertaining  whether  black  smoke  had  been 
emitted  from  the  chimney  in  such  quantity 
as  to  be  a  nuisance  under  29  &  30  Vict.  c.  90, 
s.  19,  they  should  have  pniceeded  further  to 
inquire  if  such  nuisance  were  "  hkely  to  recur 
or  be  repeated."    This  they  can  do  on  recon- 
sidering the  matter :  for  the  question  \n\i  to 
us  must  be  answered  in  favour  of  the  appel- 
lant. 

Mellor,  J.  concurred. 

Judgment  for  tJie  appellant  accordingly. 

Attorneys  for  appellant :  Bower  *fr  Cotton, 
Attorneys  for  respondents :  Chester  Jt  Urqu- 
hart. 
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AfTil'S,  i    SiMPKIN,  APPKLLAHT;  jDSTICBa  or  THl  BOBODCBOr  BlTKIXaHAM,  Bj^ORSnil 

1OT2.     i  [7  Q.  B.  4H2.] 

Ali.-hoiue — Licence  for  Solo  of  ExcIbc«I>Io  Liqiion   i   fnsal  onderB.  27  of  theAct;  batBOCbapiMl  j 


— CIiBOgu  of  Occup&ucy — Eipitation  uf  Li' 
ccuco— Suboequent  Iteuuval — Nrw  Tenant— 
Applicatioa  to  Bpeciol  Seaaionii — 9  Geo.  4, 
c.  til,  aa.  4,  li. 

W.,  duly  licenml  vniler  9  Oeo.  4,  c.  61,  aji- 
plied  at  a  general  aiinwil  liceimiig  metling, 
on  tfie  latli  of  Hrplfmher,  for  a  renriiiA  uf  hit 
liaurr,  whkh  iun»  Tifa$fl.  The  lUen^e  expired 
ujKm  the  lO/Zi  uf  October  fcHowin'j,  and  he  U,en 
eeateil  lii  tell  excivable  tiquom,  hul  coiitiniud  in 
occup-liim  of  the  ko«gf.  unlU  the  lUlh  of  October; 
he  then  gave  up  jiometjiiuti  to  S.,  vilui,  after 
givhig  the  proper  nolictt.  apj'lied  al  a  »peciiil 
tensions  for  a  iie«<  linncc  in  resi-nl  of  the.  pie- 
mitts,  under  t.  14.     'Hie  j«nlicai  rrfmed  the  aji- 

Jiliculii'a,  on  the  gi'ouml  llmt,  .it  W.  ifi.s  Hot 
tceiiKil  icithin  the  termi  of  the  uLoae  aertion  iit 
Ike  time  qf  hit  removal  from  tiie  house, they  had 
no  juritdiriiun : — 

Hold,  tliat  the  decision  of  the  justices  wa» 
right. 

Cabb  stated  under  12  &  13  Vict.  c.  45,  s.  11. 
Chtirlos  'Woodin,  the  tcnnnt  and  occupier 

of  It  house  and  iiremtscB  in  the  borough  of 
BinninRhftm,  victualli-r,  ivm,  nndcr  9  Geo.  4, 
c.  61,  intituled  "  An  Act  to  rcgulato  tho  grant- 
inp  of  licences  to  keepers  of  iniw,  ale)iouBeH, 
and  victualling  hooscs  in  England,"  duly 
licensed  to  sell  OJciHcahle  liquors  by  retail, 
to  be  drunk  and  cuiisumed  in  tlie  naid  faense 
and  pretniiieE,  by  virtue  of  a  licince  granted 
to  huTi  by  the  ConimiBsioners  of  Inland  llo- 
venue,  dated  tlio  10th  of  Octobei-,  lb70,  for 
one  yoit.  The  licence  so  granted  to  him 
expired  on  tho  lOth  of  Octol)er,  1871,  by 
elHuiion  of  time.  Wliilo  in  the  occujmtion 
of  the  same  prciuises,  under  a  similar  liecnco, 
that  is  to  say,  on  the  23rd  of  Dccenibtr,  1Wj8, 
Woodin  was  convicted  of  liaving,  on  Stuiday, 
tho  13th  of  tho  same  month,  opened  his  hciuiic 
for  the  Kale  of  wince,  Kpirits,  &&.  liefore  half- 
past  twelve  in  the  aflcmoon,and  fined.  And 
also  on  the  2nd  of  December,  1870,  lie  was 
convicted  of  liaving  been  guilty  of  a  similar 
offence  on  Sunday,  tho  23rdof  Uctober.  And 
at  the  hearing  of  tlie  last -named  charge,  ho, 
in  the  opinion  of  the  magistrate,  suborned  a 
witncHS  on  )iis  behalf  to  commit  perjury,  and 
van  fined  51.  and  cotts. 

Woodin,  in  due  form  of  law,  as  provided 
by  9Geo.  4,  c.  61,8. 10,  applitd  at  tho  general 
annual  licensing  meeting  for  tlio  borough  of 
Birmingham,  held  on  the  i!5tb  of  August, 
lti71,  for  a  runuwal  of  his  licence,  which  an- 
nual licensing  meeting  and  application  veto 
adjonmed  until  tho  15lh  of  Soplember,  1871 ; 
when  hie  application  was  rutui-.eil  by  t\w 


was  not  prOBecnted,  and  hecoDtinoedtow 
rupy  tho  house  and  premisee  nntil  the  13ft 
of  October,  1871,  being  three  days  after  is 
licence  expired,  bat  he  did  not  coDtumk 
^11  exciscalile  liquors  t^  leteil  niidif  li 
licence  aft«r  the  expiration  tiienof  n  li 
10th  of  October,  187L 

On  the  itOth  of  September,  1871,  Vim 
Simpkin,  the  appellant  being  then  Ibe  ■ 
tenant  or  occupier,  and  in  posseesioii  rfk 
house  atid  premises,  duly  gave  t^e  notiet* 
quired  by  s.  li,  alleging  that  Woodta,&i 
{Krsou  in  the  occupation  of  the  howi 
jircmiscs,  and  ditly  licensed  to  sell  eicta 
liquors,  to  be  drimk  or  conanmed  in  i 
house  and  premises,  having  remoTcd  fni 
and  yielded  up  possesaon  of  such  hoBKM 
premises,  it  was  the  intention  of  him,  I 
appellant,  as  the  new  tenant  and  otcnpiBI 
tho  house  and  premises,  to  ^ply  at  tk  H 
special  sessions  for  a  licence  to  sell  ddai 
liquors,  Ac  (1)  ■ 

(I)  9  Geo.  4,  c.  61,  a.  4,  enocli,  Tbl  dtp 
ticca  aaseiuti led  at  tne  . .  .  geoeial  auniallini* 
loeeUng  "  bIihII  appoint  not  le«atluin  fborrai 
tliHti  ciglil  B|>ei.'jal  BcsdooB  to  be  lioldaiiiilhl 
vision  or  place  for  wbicli  tAoli  such  mettiifM 
Iw  bolden  in  tfae  your  next  enaaing  acich  pMB 
aanaal  licensing  meeting,  at  periodi  ur — 
may  be  cquuUy  diatant ;  at  which  apeoil 
it  iiLnll  be  lawfal  for  the  josticua  tbeanit* 
usiiembled  in  tho  raaes  and  in  the  imniiaM't' 
the  titoe  hereinafter  dirertcd,  to  IkfDfe  m1^ 
aoiiH  intending  to  keep  inoa  th.retofan  )^^ 
i,t]wr  peiBona  being  about  to  remoTe 
innH,  Hs  thoy  the  said  jiiEtii«8  Hhull,  in 
tion  of  the  powers  herein  contained,  l. 
I'Xercise  of  their  discretion,  deem  lit  ui  PP 
(HTsoii*,  uiidar  tho  provisioiiB  bcnittafter  •■* 
iv  bu  licuTiHed  to  sell  I'xcisvable  liqnofi^Kt^ 
tci  tx:  drunk  or  cvniumed  on  the  pitnuMa 

tjeci.  13  enacb.,  Tl.at  uTcry  licence  .  . . 
Iio  in  force  in  Middlesex  and  Surrey  trnmthEa 
day  of  April,  and  cLienhere  from  lh«  lOOtin' 
October,  nfter  (be  granting  thfiiot  foi  ootn* 
veaj'thi'ncorefpeetivelyeiiBuing,  andnolinKCi-' 

Beet.  14  CTintts  "  That  if  ftoy  person  dolj  SUM* 
under  thia  Act  nljall  before  the  ezpirationDf  ^ 
lici-nec)  die,  or  shall  be.  by  «ickn<-88  or  otlKii"- 
lirniity.  reudcrpd  incupable  uf  ketpiujc  an  lBa,9 
.-'hall  becijnio  bankrupL;  ...  or  if  aiiy)i>t»ii> 
licenw^,  or  tbe  heir^  i-xi-cutord,  adminifetivtiA 
■  T  assigns  of  uny  person  au  lioenscd,  Bhill  rc*o^ 
Irom  (ir  yiild  op  tbc  iK<&«»sion  of  the  bna«tiat' 
lied  in  eiich  licence;  or  if  tlie  wcnpifrrfi^ 
HDch  house,  bcint;  atioat  to  quit  tliv  •unr,  dd 
have  wilfully  omitted,  nr  chail  liavc  utetn-Mdk 
iipply,  at  till-  gonenil  annual  licensing  UM'tiBf.  ** 
at  any  adjiiunmiuat  therorf;  fin'  ■  KceDce  toe* 
liuuQ  lu  suit  eioiscable  liquon  \ij  retail.  b>  ^ 
diiutk  at  consumed  in  suvb  bnni«;  .  .  .  U^ 


isHates.  \  \»  Vi^lvi  t™  4™  Vu&bji  «aumblcd  .  . .  «l » 

Uo  gAve  Dotioc  of  appeal  againat  tt«i  tt-  \  i;iBw:>i\M«i^n.V*4't-Q»>MiKi'i»wi&*iL'Mi'itJiii 
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SmPKIN  V.  JUSTIOEB  OF  BiBMINOHAM. 


X3llaiit  duly  made  an  application  in 
I  of  the  notice  at  the  special  Kossion 
the  11th  of  January,  1872,  and  such 
sion  and  application  were  adjourned 

18th  of  January,  when  they  were 
jumed  until  the  15th  of  February, 

application  was  refused  on  the 
lat  the  magistrates  at  such  special 
src  not  authorized  under  s.  14  to 
such  application,  because  Woodin, 
mained  in  possession  of  the  house 
ises  until  after  the  expiration  of  the 
y  effluxion  of  time)  was  not  a  per- 
icensed  "  at  the  time  of  giving  up 
And  that  Simpkin  was  not  a 
it  or  occupier  within  the  meaning 
I  section. 

)ollant  having  given  notice  of  appeal 
is  refusal,  this  case  was  stated. 

hews,  Q.C.,  for  the  appellant  The 
is  whether  the  words  used  in  s.  14 
4,  c.  61,  make  it  necessary  that  an 
tenant  of  a  public-house  should  re- 
)re  the  expiration  of  his  licence  in 
ntitle  a  new  occupier  to  apply  for  a 
special  sessions :  JRey,  v.  Justices  of 
(ante,  p.  3G9).  There  can  bo  no  dif- 
3tween  leaving  the  premises  before 
e  licence  expires.  The  section  does 
•e  the  former  tenant  to  be  licensed 
[uits,  for  it  mentions  in  the  alterna- 
Lcirs,  executors,  administrators,  and 
any  person  so  licensed. 
BURN,  J.  The  tenant  having  died 
he  cxpinitiou  of  his  licence."    I  do 

that  jjart  of  the  section  is  favour- 
3  a])pellaut'8  argumentj 
rds  in  parenthesis  "  (before  the  ex- 
f  such  licence)  "  Inilong  only  to  the 
tnce,  and  cannot  l»e  imported  into 

section.  It  would  be  a  hardship 
it,  by  allowing  his  licence  to  Iai)se 
tjmained  in  possession  of  the  house, 
•rive  the  landlord  of  the  advantage 
from  the  premises  lieing  used  as  an 
mless  an  application  might  in  such 
lade  at  special  seasioiis,  no  licence 
obtained  until  the  general  annual 
The  refusal  of  the  licence  to  Woodin 
ar  to  Simpkin:  Jitg.  v.  Jusrkcs  of 
ny  (ante,  p.  125). 

l^J'.,  for  the  rcspondeuts.  The 
'  the  Act  evidently  is  that  the  li- 
Qted  shall   be  merely  personal  to 


e  division  or  place  in  which  the  house 
laving  been  kept  slmll  bo  situate,  in  any 
ve-mentioned  eases,  and  in  such  casis 
int  to  the  heirs,  executors,  or  lulminis- 
he  jjeraon  so  dying  ...  or  to  any  new 
ooupier  of  any  house  hitviutr  so  btfcome 
...  a  licence ;  .  .  .  Provided  always, 
inch  licence  shall  continue  in  force  only 
ay  on  which  it  shall  bo  granted  until 
f  of  April,  or  the  JOtli  day  of  October 
vmung  as  the  cato  may  he." 


the  holder,  although  it  relates  to  particular 
premises.  It  remains  in  force  for  one  year 
and  no  longer :  s.  13.  But  during  that  pe- 
riod various  contingencies  may  happen,  l^e 
tenant  may  die,  or  become  bankrupt,  or  may, 
to  the  injury  of  his  landlord,  neglect  to  apply 
for  a  renewal  of  his  licence.  Therefore  pro- 
vision is  made  for  the  granting  of  an  interim 
licence  to  his  successor  in  the  occupancy  of 
the  house,  enabling  the  latter  to  carry  on  the 
trade  there  until  the  next  general  annual 
hcensing  meeting.  Nevertheless,  it  is  a  con- 
dition that  the  person  yielding  possession 
should  be  "  duly  licensed  "  when  he  does  so. 
Hero  Woodin  was  not  "  so  licensed  '*  on  his 
quitting  the  house.  Justices  at  special  ses- 
sions have  no  jurisdiction  unless  at  the  timo 
of  the  apphcation  to  them  an  unexpired 
licence,  enabling  the  house  to  bo  then  kept 
open  oa  an  inh,  is  in  force.  "  So  licensed " 
means  "  holding  a  licence,"  and  not  "  having 
been  licensed,"  as  is  contended  for  the  api)el- 
lant.  In  Beg,  v.  Justia's  of  Middlesex  (ante, 
p.  869)  the  present  point  was  not  raised ;  but 
there  the  former  occupant  of  the  beerhouse 
was  licensed  when  he  gave  up  possession. 
Mutheivs,  Q,C.,  in  reply. 

Blaokbuun,  J.  I  think  that  the  sessions 
were  right,  and  that  the  applicant  came 
neither  within  the  words  nor  the  spirit  of  the 
statute.  Under  9  Geo.  4,  c.  61,  ss.  1  and  13, 
the  justices  at  the  general  annual  meeting 
may  grant  a  licence  for  a  year ;  and  s.  4 
enacts  that  special  sessions  shall  be  holden 
at  whicli  the  justices  may  license  ''  persons 
intending  to  keep  inns  theretofore  kept  by 
other  pei*sons  being  about  to  rt-inove  from 
such  inns."  The  language  tliere  used  seems 
rather  to  indicate  that  the  legislature  con- 
templated an  application  made  by  an  in- 
coming tenant  before  the  licensed  occupier 
had  actually  quitted  the  premises.  But  s.  14 
provides,  inter  alia,  for  the  case  where  "  any 
person  duly  licensed  shall  (before  the  expira- 
tion of  such  licence)  die. . . ."  Those  words 
would  clearly  apply  when  a  person  licensed 
in  August,  1870,  failed  to  get  a  licence  in 
August,  1871,  but  died  liefore  the  10th  of 
October,  1871,  and  his  heirs,  i^c,  would  then 
Ix)  in  a  position  to  apply  for  what  ho  himself 
could  not  obtain,  and  might  go  to  special  ses- 
sions. Parliament  probably  meant  to  meet 
such  a  contingency.  The  section  goes  on, 
'*or  if  any  person  so  hcensed  shall  remove 
from  or  yield  up  possession  of  the  liouse.  . .  ." 
To  my  mind,  the  idea  of  those  who  framed 
the  stiituto  was  to  enact  merely  that  where 
the  keejxjr  of  a  public-house  yielded  up  pos- 
session prior  to  the  general  meeting  in  Au- 
gust, but,  nevertheless,  not  so  long  before  as 
to  allow  a  new  occupier  time  for  giving  the 
notices  necessary  to  found  an  application  to 
that  meeting,  the  incoming  tenant  might  go 
to  special  sessions  for  a  licence ;  the  terms  of 
the  section  atci  ,\io^  e^«t  ,w?t\aifl^  ^-^JcvsssJ^SsfeXsck 
a  romoNa\  u/tnr  \,\ia  a5araaX\si^^NJaN.^^Jii^^^ 
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be/ore  the  10th  of  October.  Bnt  can  we  ex- 
tend them  to  the  case  where  the  outgoing 
tenant  does  not  qnit  the  house  nntil  after  the 
expiration  of  his  licence  ?  I  am  of  opinion 
that  we  cannot  If  we  were  to  do  so  we 
should  be  disrc^rding  the  Act,  for  he  would 
not  be  licensed  at  the  time  of  leading  the 
premises.  The  section,  indeed,  upon  my  con- 
struction of  it,  operates  more  favourably  to 
the  succeeding  tenant  than  was,  perhaps, 
originally  intended :  for  I  think  it  applies  if 
a  man  removes  after  he  has  £Edled  to  get  a 


new  lioenoe,  so  long  as  the  departure  is  befbie 
his  axisting  licence  expires. 

MsLLOB,  J.,  concurred. 

Judffment/or  the  re^pondeut$,  (1) 

Attorneys  for  appellants:  WUkint,  BlfA, 
A  Mardand. 

Attorneys  for  respondents :  Bvbintn  i 
Preston,  

(1)  See  Reg,  v.  Taiflor,  port,  p.  i96;  %.i; 
AmmO,  post,  p.  501. 


Ma^  1, 1872.    Skinnbr,  Appellant  ;  Ushib,  Respokoxkt.    [7  Q.  B.  423.] 


Hackney  Garritigc — Plying  for  Hire  clue  where  than 
at  a  Standing—^  &  7  Vict.  c.  86,  s.  33. 

By^Al  Vict,  c,  H6,  «.  33,  a  jten  dty  is  im- 
j)Osed  on  tht  driver  of  a  hackney  carriage  who 
nhaU  ply  fur  hire  elsewhere  than  at  some  stand- 
ing appointed  for  the  purpoee : — 

Held,  that  the  plying  for  hire  within  this  sec- 
tion must  l)e  in  Sirme  pMie  street  or  place. ;  awl 
that  the  drioer  of  a  hackney  canpif/f,  who  plied 
for  hire  on  an  open  uneiiclostd  piece  of  private 
ground,  to  which  the  public  had  acctits,  but  over 
which  there  was  no  public  right  of  way,  uxis  not 
within  the  section, 

Casi  stated  by  a  Metropolitan  Police  Ma- 
gistrate under  20  &  21  Vict.  c.  43. 

The  appellant  was  a  licensed  driver  of  a 
hackney  carriage,  and  appeared  in  answer  to 
a  summons  which  charged  that  the  appel- 
lant did  on,  &c.,  at  tlie  parish  of  Putney, 
within  the  metropolitan  police  district,  un- 
lawfully ply  for  hire  with  the  said  hackney 
carriage  elsewhere  than  at  some  standing  or 
place  appointed  for  that  purpose. 

The  appellant  is  the  servant  of  one  Glipson, 
who  is  a  cab  proprietor  and  the  occupier  of  a 
public-house  situate  in  High  Street,  Putney, 
immediately  opposite  to  the  railway  station 
of  the  London  and  South  Western  Railway 
there.  In  front  of  the  principal  entrance  of 
the  public -houFc,  and  between  it  and  the 
main  street,  is  a  vacant  piece  of  unenclos^ 
ground,  which  is  and  has  usually  been  for 
many  years  occupied  with  the  public-house, 
and  is  open  to  the  street  and  frequented  by 
the  public,  but  is  private  property  and  not 
subject  to  any  right  of  passage  by  them. 

Glipson  has  for  many  years  been  used  to 

cause  his  cabs  to  stand  upon  this  piece  of 

imencloeed  ground  ready  for  the  conveyance 

of  passengers.    On  the  day  in  question  the 

appellant,  by  the  orders  of  C\\\>w>u,  \va»  \iv 

charge  of  a  licensed  hackney  caiiuxgc  x^^sA^ 


\ 


for  the  conveyance  of  passengers  standivj 
upon  the  piece  of  unenclosed  ground.  Bi 
was  hailed  by  a  person  at  or  near  the  lubni^ 
station,  upon  wnich  he  drove  the  caniaii 
across  the  street  and  took  up  the  penoDtti 
hailing  him,  drove  away,  and,  afbex  sn  inti^ 
val  of  about  twenty  minutes,  retnroed  iiri 
remained  with  the  carriage  upon  the  pwoerf 
unenclosed  ground  ready  for  l^e  ocmTcgnuMi 
of  passengers  as  before. 

No  part  of  the  piece  of  unenclosed  erooi 
has  ever  been  appointed  by  any  lawnltf* 
thority  as  a  standing  whereon  hackneia^ 
riagcs  may  ply  for  hire;  but  there  isaplMi 
so  lawfully  appointed  at  a  short  distanoefiM 
it  in  the  Hi^  Street. 

On  behalf  of  the  complainant,  the  vff 
dent,  it  was  contended  that  the  facts  m^ 
set  forth  were  evidence  of  a  breach  of  ikt 
provisions  of  6  &  7  Vict  c.  86,  a  ^ 

On  the  part  of  the  appellant  itwuoi' 
tended  that  there  was  no  evidence  of  iV 
plying  for  hire  at  all ;  or  that,  if  thfiievn 
such  evidence,  there  was  no  evidence  of  09 
plying  for  liire  in  a  pubb'c  street  or  i^ 
and  t£at  in  order  to  create  a  breach  of  the 
provisions  of  6  &  7  Vict  c  86,  a  33,  thefl 
must  be  a  plying  for  hire  in  a  public  stntf 
or  place. 

The  magistrate  convicted  the  appeQiBt; 
the  following  herng  the  grounds  of  his  dea* 
sion :  1st.  That  the  appellant  having  b> 
carriage  ready  for  the  conveyance  of  pas^ 
gcrs  in  a  place  frequented  by  the  public,  «■ 
plying  for  hire,  although  the  place  was  ]fi- 
vate  pro])erty.  2.  That  it  was  not  neoosBikiT, 
in  oraer  to  constitute  a  breach  of  the  provi- 
sions of  6  &  7  Vict  c.  86,  8.  33,  that  there 
should  be  a  plying  for  hire  in  a  public  street 
or  plac«.  8rd.  That  if  it  was  so  neoesssiji 
the  facts  above  set  forth  disclose  evideDce  cb 
which  the  magistrato  might  lawfully  find  thst 
VXvs^TQ  ^^M^  v\  vl^'iu^  for  hire  in  a  public  stieH 


TKMBiai.]        THE  LAW  REPOBTa-^ESSIONS  CASES,  1872, 


489 


Skiknib  V,  Ubhmr. 


r  the  Court  should  he  of  opinion  that  thcro 
.  any  ovidenoe  on  whidi  tho  magistrate 
Id  lawfully  convict  the  appellant  under 
5  7  Vict,  c.  86,  8,  33,  then  the  conviction 
I  to  he  affirmed,  otherwise  it  was  to  he 
Ahed. 

Lpril  24.  E'iwird  Clarke,  for  the  appel- 
:.  The  conviction  was  under  s.  33  of  G  <& 
'^ict.  c  b6,  which  suhjects  to  a  penalty 
rery  driver  of  a  hackney  carriage  who 
U  ply  for  hire  elsewhere  tlian  at  some 
iding  or  place  appointed  for  that  purpose, 
wliile  loitering,  or  hy  any  wilful  mishe- 
iour,  shall  cause  any  obstruction  to  or 
»n  any  public  street,  road,  or  place.''  This 
utc,  by  8.  3,  extends  the  operation  of  1  & 
Im.  4,  c.  2*2,  to  the  area  of  the  metropo- 
Q  district,  and  the  two  Acts  must  there- 
t  be  read  together.  By  s.  4  of  the  earlier 
,  hackney  carriage  is  defined  to  be  a 
nage  standing  or  plying  for  hire  in  any 
>lic  street,  or  road,  at  any  place  within  the 
'Mice  of  live  miles  from  the  Post  Office ; 
I  in  Cnse  V.  St(jrry  (ante,  p.  105)  it  was 
i  that  this  section  overrode  the  other  sec- 
IS  of  the  Act,  and  that  consequently  a  car- 

r»  was  not  plying  for  hire  within  ss.  35 
42,  at  a  railway  station,  because  it  was 
hyuUic  place,  although  the  word  "  pubhc  " 
B  not  occur  in  those  sections.  A  similar 
Btmction  must  be  appUed  to  s.  33  of  the 
v  Act,  and  "  elsewhere  "  must  mean  else- 
ire  in  a  public  road  or  place. 
(tuAnr,  J.  In  6  &  7  Vict.  c.  86,  s.  2, 
definition  of  hackney  carriage  is  different 
n  tiiat  in  s.  4,  of  1  &  2  Wm.  4,  c.  22,  it  is 
reiy  carriage  which  shall  stand  on  hire, 

Sly  for  a  passenger  for  hire  at  any  place 
in  the  limits  of  the  city  of  London  and 
Izopolitan  police  district."] 
'laoe  must  mean  public  place;  tho  defini- 
1  was  not  intended  to  alter  the  kind  of 
oe  at  which  the  plying  for  hire  was  to 
it  was  only  intended  to  extend  the  area 
whidi  the  Act  should  apply.  "At  any 
Be,"  means  that  "any  place "  in  s.  4  of  the 
lier  Act,  shall  be  cxteuded  to  any  place 
hin  the  new  limits,  and  the  new  defimtion 
Bt  be  read,  plying  for  hire  at  any  public 
«t  or  road,  at  any  place  within  the  new 
its.  Clarke  v.  Stanford  (ante,  p.  337)  and 
?n  V.  TniHrridgt  (ante,  p.  394)  may  be  cited 
tra ;  but  those  cases  were  decided  under 
of  32  <&  33  Vict.  c.  115 ;  and  it  may  well 
hat  a  different  construction  should  be  put 
that  statute,  as  to  the  necessity  of  all  car- 
ies being  licensed  when  plying  for  hire, 
)iher  in  a  public  or  private  place,  because, 
;n  hired,  they  ought  to  be  under  proper 
liol  wherever  they  happened  to  have  been 
d.  But  the  present  section  applies  not 
the  carriage,  but  to  prevent  the  public 
rongh&res  from  l)eing  crowded  by  hack- 
carriagofl  plying  for  lure. 
ir  J.  />.  Ctderifige,  A.O,  (Archibald  and 
dey  wJHi  bim),  for  the  resix^ndent.    This 


piece  of  ground  was  a  public  place,  being 
unenclosed  and  open  to  the  public.  But 
secondly,  it  need  not  be  public  to  be  within 
s.  33.  There  is  a  marked  distinction  be- 
tween the  sections  of  1  (&  2  Wm.  4,  c.  22, 
under  which  ('use  v.  iSforcy  (ante,  p.  105) 
was  decided,  and  the  sections  of  6  <&  7  Vict, 
c  86.  In  the  first  place  the  definition  of 
"hackney  carriage,"  m  s.  2,  omits  all  men- 
tion of  "  public  rood  or  street,"  and  has  only 
"at  any  place,"  and  a  precisely  similar  change 
in  the  phraseology  of  the  Act  was  the  ground 
of  the  decision  in  Clarke  v.  {SUnfurd  (ante, 
p.  337).  Moreover,  in  the  second  branch  of 
this  very  section  as  to  loitering,  public  street, 
rood,  or  place  is  used,  shewing  that  in  the  first 
branch  "  public  "  was  inteutioually  omitted, 
and  "  place  "  only  used. 
Clarke  was  heard  in  reply. 

Cur.  adv,  imlL 

May  1.  The  judgment  of  the  CJourt  f  Black- 
burn, Hannen,  and  Quain,  JJ.)  was  delivered 
by 

Blackburn,  J.  [After  stating  the  facts.] 
We  think  the  magistrate  was  right  in  his  first 
finding,  that  the  appellant  was  plying  for 
hira  The  second  question  is,  whether  he 
was  within  s.  33  of  6  &  7  Vict.  c.  86,  and 
was  liable  to  a  penalty  for  "  plying  for  hire 
elsewhere  than  at  some  standing  or  place  ap- 
pointed for  the  purpose."  It  is  obvious  that, 
if  the  appellant  was  liable  to  a  penalty,  any 
cab-driver  waiting  to  take  up  passengers  at  a 
railway  station  would  be  equally  liable.  We, 
however,  think  that  tho  legislature  did  not 
intend  to  prohibit  such  a  plying  for  hire. 
The  previous  Act  was  1  &  2  Wm.  4,  c.  22, 
by  s.  4  of  which  it  is  enacted,  that  "  every 
carriage  with  two  or  more  wheels,  which  shall 
be  used  for  the  purpose  of  standing  or  plying 
for  hire  in  any  public  street  or  road,  at  any 
place  within  the  distance  of  five  miles  from 
the  General  Post  Office,  in  the  city  of  London 
.  .  .  shall  be  deemed  and  taken  to  be  a  hack- 
ney carriage  within  the  meaning  of  this  Act." 
In  Case  v.  Stttrey  (ante,  p.  105)  it  was  held 
that "  any  street  or  place,"  in  s.  35  of  that 
Act,  must  be  read  with  reference  to  s.  4,  and 
that  s.  35  therefore  applied  only  to  a  carriage 
standing  in  a  public  place,  and  did  not  apply 
to  a  cab  standing  on  the  private  ground  of  a 
railway  station:  and  that  decision  we  think 
quite  right,  and  that  that  Act  did  not  intend 
to  interfere  with  a  carriage  plying  for  hire  on 
private  ground.  That  Act  was  confined  to 
five  miles  from  the  (Jeneral  Post  Office.  Then 
came  6  &  7  Vict.  c.  86,  under  which  this  con- 
viction took  place,  which  is  in  pari  materie, 
and  must  be  read  together  with  1  &  2  Wm.  4, 
c.  22.  It,  at  first  sight,  certainly  seems  to 
vary  the  definition  of  "  hackney  carriage," 
which  (by  s.  2)  "  shall  include  every  car- 
riage (except  a  stage  carriage)  which  shall 
stand  on  hire  or  ply  for  a  passenger  for  hire 
at  any  place  ^'\\,Mi  N}ftft  Xod^^j^  <2^.  "^^  <s^s^  'cX. 
Loudon  «iud  >«\vft  XSoet^sft  *QaMt«5^^  ^20^  *^s«^ 
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metropolitan  police  district"  Whereas  the 
first  Act  defines  "  hackney  carriage  "  as  any 
carriage  standing  or  plying  for  hire  in  any 
public  street  or  road,  at  any  place  within 
five  miles  of  the  Post  Office,  the  second  Act 
extends  the  definition  to  any  carriage  stand- 
ing or  plying  for  hire  at  any  place  within  the 
metropolitan  police  district  We  think,  how- 
ever, on  the  trae  construction  of  the  later 
Act,  that  it  was  not  intended  by  this  altera- 
tion to  alter  the  dcfim'tion  or  the  nature  of 
the  place  wherein  the  plying  for  hire  should 
take  place,  simply  because  it  says  "  at  any 
place,  instead  of  "  in  any  public  street  or 
road  at  any  place;**  but  the  intention  was 
merely  to  extend  the  limits  to  the  whole  me- 
tropolitan police  district  instead  of  within 
five  miles  of  the  Post-Office ;  and  that  the 
same  kind  of  place  was  still  intended,  viz., 
any  public  street  or  road  at  any  place  within 
the  extended  area.  If  that  be  so,  and  the 
definition  in  the  two  Acts  of  **  hackney  car- 
riage "  be  the  same,  then  the  same  interpre- 
tation must  be  put  on  s.  33  of  the  later  Act 
as  was  put  on  s.  35  of  the  other  Act;  and  the 
driver  of  a  hackney  carriage  would  only  be 
liable  to  a  penalty  for  plying  for  hire  else- 
where, that  is,  in  some  public  place  other  than 
on  an  appointed  standing ;  and  if  he  be  not 
plying  for  hire  in  a  public  place  he  wonld  not 
be  within  the  section ;  so  that  cabs  waiting 
for  passengers  at  a  railway  station  would  not 
be  within  the  Act,  and  neither  would  the 
ground  on  which  the  appellant's  carriage 
stood  be  "  elsewhere  "  within  the  meaning  of 
the  Act,  not  being  public  ground.  This  con- 
struction of  the  Act  is  confirmed  by  reference 
to  ss.  30  and  32.  In  s.  82  "  place  "  must 
mean  '*  public  place,"  streets,  and  roads,  or 
thoroughfares ;  and  so  in  s.  30  a  standing  is 
not  to  be  appointed  except  in  the  centre  part 
of  the  street,  unless  in  the  case  of  a  street 
with  houses  only  on  one  side  of  it,  seeming 
to  indicate  that  the  commissioners  can  only 
appoint  standings  in  public  streets.  Though 
it  might  be  read,  no  doubt,  to  mean  that  when 
they  appoint  a  standing  in  a  street  it  shall 
only  be  in  the  centre  of  it  It  appears  clear, 
however,  to  us  that  the  legislature  was  only, 
in  s.  33,  contemplating  a  plying  for  hire  in  a 
public  place,  and  that  as  a  driver  of  a  hack- 


ney carriage  was  not  bound  under  tiie  first 
Act  to  accept  a  flEire  when  plying  for  hire  not 
in  a  public  place,  so  under  the  other  Act  he 
would  not  be  liable  to  penalty  for  plying  for 
hire  in  the  same  place.  We  cannot  be]ie?B 
that  the  legislature  intended,  in  6  &  7  Vid 
c.  86,  by  a  mere  sidewind  to  put  an  end  to 
tbe  practice  of  cabs  standing  for  hire  at  rail- 
way stations. 

It  was  said  that  the  construction  we  an 
prejyared  to  put  on  the  Act  would  give  ai 
unfair  advantage  to  the  owners  of  prniti 
ground ;  but  we  do  not  think  the  legislatw 
can  be  supposed,  when  making  nsgaUtigi 
for  hackney  carnages,  to  have  intended  fc! 
place  every  person  who  happened  to  bell 
cabowner  on  an  equal  footing.  The  Actva 
passed  alio  intuitu. 

Then  it  was  argued  that  the  case  of  C'Miiil 
V.  Stanford  (ante,  p.  337)  was  an  anting 
against  this  construction  of  the  Act   Bit 
that  case  is  quite  consistent  with  our  prBseri 
decision,  and  was  quite  right  on  the  ooosba^j 
tion  of  the  Act  there  in  question.    That  a 
turned  on  3*2  &  33  Vict.  c.  115,  and  tbedrf-! 
nition  of  haclmey  carriage  in  that  Aet  i 
quite  different  from  the  present;  fc^aftc 
saying  that  the  limits  of  the  Act  shall  be  Aij 
metropolitan  police  district  and  thedljif 
London,  and  after  defining  *'  stage  carri^i' 
as  "any  carriage  for  the  conveyance  of  pa^j 
sengers  which  plies  for  hire  in  anj  poW 
street,  road,  or  place  within  the  limiteoftUi 
Act,"  the  Act  proceeds  to  define  **haiAaf 
carriage  "  as  meaning  "  any  carriage  ftr  ii 
conveyance  of  passengers,  wliich  pUes  for  it 
within  the  limits  of  this  Act,  not  beiai 
stage  carriage,"  purposely  making  tbev 
tinction  between  stage  carriage  and  haetaf 
carriage,  and  in  the  definition  of  the  li^ 
omittmg  "  public  place." 

The  appellant,  therefore,  who  was  notptfiS 
for  hire  m  a  public  street  or  road, ifMj^ 
plying  "elsewhere"  than  at  an  appoiaW 
standing,  within  the  clause. 

Judgment  for  the  appcM. 

Attorney  for  appellant :  WiOoughby, 
Attorneys  for  respondents :   Sdkikn  * 
Treasury, 
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ct,  1866  (29  &  30  Vict.  c.  90),  part  2, 
19  —  Nuidanced  Removal  Act,  1855 
19  Vict.  c.  121),  8B.  12,  44— Smoke  or 
^aieaDCti  in  Manafactory  of  Product  of 
id  Minerals. 

of  the  S'lnilary  Act,  1866  (29  rfe  30 
,  part  2  of  that  Act  is  to  be  cimstrued 
h  18  cf'  19  Vict.  c.  121.  By  8.  19 
I  **  under  the  above  Act  shall  include 
ice  or  furnace  which  does  not,  as  far 
(ble,  consume  the  smoke  arising  from 
tibie  used  in  any  milly  factory,  dye^ 
oery,  haJcehourv^  oi'  yas  works,  or  in 
facUny  or  trade  jtrocess  whatsoever, 
ley  (not  of  a  priuate  du^elh'ny)  stndr- 
ilack  smoke  in  su^h  quantity  as  to  be 
\  Bys.Sof\H  ik  19  Vict.  c.  121, 
ngs  are  defined  as  nuisances ;  and  by 
"dinys  may  be  taken  by  the  Jocid  au- 
ore  justices  to  abate  vuinances  ascer^ 
*xist ;  and  by  s,  AA  of  that  Act,  "  tlui 

of  this  Act  shall  not  extend  or  be 
to  exttmd  to  mines  of  different  de- 
so  as  to  interfere  with  or  obstruct  the 
trkiny  of  the  same,  or  to  the  smelting 
i  minerals,  or  to  the  mtmufacturing 
Utce  of  such  ores  and  minemlsJ" 
f  Blackburn  and  Mellor,  J  J.  (Lush,  J., 
),  that,  construing  the  two  Acts  as  one, 
iby  71.14:  of  the  later  Act,  the  proviso 
f  the  earlier  Act  must  apply  to  all 
in  s,  19  of  the  later  Act  as  well  as  to 
in  s.  H  uf  the  earlier  Act ;  so  that 
the  m'inufactaring  of  the  produce  if 
iinerafs  are  entirely  exempt  from  the 
of  the  two  Acts ;  and  that,  therefore, 
d  no  Jtirisdiction  to  order  the  abate' 
wke  issuinf/  out  of  the  chimney  of  a 
lanufactory. 

Atod  under  20  &  21  Vict.  c.  43,  by 
f  the  West  Riding  of  Yorkshire. 
i  of  the  Sanitary  Act,  1866  (29  & 

c.  90),  part  2,  "  The  expression 
58  Removal  Acts,'  shall  mean  18  & 
;.  121,  and  23  &  24  Vict.  c.  77,  as 
by  this  part  of  this  Act ;  and  this 
his  Act  shall  be  construed  as  one 
iaid  Acts.  .  .  ." 

d,  •*  The  word  *  nnisances  *  under  the 
Removal  Acts  shall  include — 1.  Any 

art  of  a  house  so  overcrowded  as  to  bio 
or  prejudicial  to  the  health  of  the  in- 
Any  fectory,  workshop  or  workplace 
y  under  the  operation  of  any  general 
$  regulation  of  factories  or  bakehouses, 
.n  a  cleanly  state,  or  not  ventilated  in 
inner  as  to  render  harmless  as  far  as 
)  any  gases,  vapours,  ducit,  or  other  im- 
merated  in  the  courgo  of  the  work  car- 
icrein,  that  are  a  nuisance,  or  injurious, 
}U8  to  health,  or  so  overcrowded  while 
ttrifid  on  as  to  be  dangerous  or  preju- 


dicial to  the  health  of  those  employed  therein  : 
3.  Any  fireplace  or  furnace  which  does  not,  as  far 
as  prrtcticable,  consume  the  smoke  arising  from 
the  combustible  used  in  such  fireplace  or  Aimaoe, 
and  in  used  within  the  district  of  a  nuisance  au- 
thority for  working  engines  by  steam,  or  in  tiny  mill, 
factory,  dyehouse,  brewery,  l>akehouse,  or  gaswork* 
or  in  any  manufactory  or  trade  process  whatsoever. 
Any  chimney  (not  being  the  cnimney  of  a  private 
dwelling-house)  sending  forth  black  smoke  in  such 
quantity  as  to  be  a  nuisance." 

**  Provided, .  .  .  secondly,  that  where  a  person 
is  summoned  before  the  justices  in  respect  of  a 
nuisance  arising  from  a  fireplace  or  fomace  which 
does  nut  consume  the  smoke  arising  from  the  com- 
bustible used  in  such  fireplace  or  fiimaoe,  the  jus- 
tices may  hold  that  no  nuisance  is  created  wimin 
the  meaning  of  the  Act,  and  dismiss  the  complaint 
if  they  are  satisfied  that  such  fireplace  or  furnace 
is  constructed  in  such  manner  as  to  consume  aa 
far  as  practicable,  having  regard  to  the  nature  of 
the  manufacture  or  trade,  all  smoke  arising  tliere- 
from,  and  that  such  fireplace  or  ftirnaoe  has  been 
carefully  attended  to  by  the  person  having  the 
charge  thereof." 

By  18  &  19  Viet.  c.  121,  s.  8,  "  The  woid 
'  nuisances,'  under  this  Act,  shall  include  any  pre- 
mises in  such  a  state  as  to  be  a  nuisance  or  inju- 
rious to  health.  Any  pool,  ditch,  gutter,  water- 
course, privv,  urinal,  cesspool,  drain,  or  ashpit  so 
foul  as  to  be  a  nuisance  or  injurious  Uf  health. 
Any  animal  so  kept  us  to  he  a  nuisance  or  injurious 
to  health.  Any  accumulation  or  deposit  which  is 
a  nuisance  or  injurious  to  bealtli." 

For  8.  12,  see  ante,  p.  485,  n.  ( 1  . 

By  8.  44,  ^  Nothing  herein  contained  shall 
enable  any  local  authority,  manager  of  highways, 
or  otiicr  person,  eitlier  with  or  without  any  order 
of  justices,  to  injuriously  affect  the  navigation  of 
any  river  or  canal,  or  to  divert  or  diminish  any 
supply  of  water  of  right  belonging  to  any  such 
river  or  canal ;  and  the  provisions  of  this  Act 
shall  not  extend  or  be  construed  to  extend  to 
mines  of  different  descriptions,  so  as  to  interfere 
with  or  obstruct  the  etficient  working  of  the  same, 
or  to  the  smelting  of  ores  and  minerals,  or  to  the 
manufacturing  of  the  produce  of  such  ores  and 
minerals." 

On  the  13th  of  June  the  appellants  were 
summoned  to  answer  the  complaint  of  the 
respondent,  for  that  they  the  appellants,  on 
the  3rd  of  June  instant,  at,  &c.,  •'  unlawfully 
did  send  forth  black  smoke  from  a  certain 
chimney  belonging  to  certain  premises  called 
*  Calder  Works,'  in  the  occupation  of  the  ap- 
pellants ^not  being  the  chimney  of  a  private 
dwelling-house),  in  such  quantity  as  to  be  a 
nuisance,  contrary  to  the  statute. 

It  was  proved,  on  behalf  of  the  respondent, 
that  black  smoke  did  issue  from  the  said 
chimney  on  the  day  in  question,  at  different 
intervals,  for  periods  of  tune  amounting  alto* 
gother  to  twenty-eight  minutes  of  the  one 
hour  during  which  it  was  watched,  in  such  a 
(luantity  as  to  bo  a  nuisance ;  that "  Oaidor 
Works  "  were  in  the  occupation  of  the  appel^ 
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lants,  and  that  the  premises  were  used  as  a 
manufactory  and  not  as  a  private  dwelling- 
honse. 

On  the  part  of  the  appellants  it  was  proved 
that  the  chimney  complained  of  communi- 
cated with  four  furnaces,  which,  were  all  used 
solely  for  the  manufiEbcture  of  bichrome,  and 
that  bichrome  is  the  product  of  ores  and 
minerals. 

[Evidence  was  then  set  out  as  to  whether 
or  not  the  furnaces  were  constructed  so  as  to 
consume  the  smoke,  as  far  as  practicable;  but 
the  judgment  of  the  Court  renders  it  unne- 
cessary to  give  this  evidence.] 

It  was  contended  on  the  part  of  the  appel- 
lants that  the  justices  ought  not  to  make  any 
order  upon  the  summons,  but  ought  to  dis- 
miss the  complaint  for  the  reasons :  Firat, 
that  the  manufactory  carried  on  by  means  of 
tiie  chimney  which  sent  out  the  black  smoke 
was  a  manufactory  of  the  produce  of  ores  and 
minerals,  and  therefore  did  not  come  within 
the  Acts  in  question ;  secondly,  that  the  for- 
naces  were  constructed  in  such  a  manner  as 
to  consume  the  smoke  as  far  as  practicable. 

On  the  part  of  the  respondent  it  was  con- 
tended that  the  information  being  laid  under 
the  latter  part  of  subs.  3,  of  s.  19  of  the  Sa- 
nitary Act,  1866  (29  &  30  Vict.  c.  90),  neither 
the  previous  part  of  s.  19,  nor  the  second  pro- 
viso to  the  said  section  applied  to  this  in- 
formation. 

Being  satisfied  by  the  evidence,  on  the  part 
of  the  respondent,  that  black  smoke  was 
on  the  day  in  question  sent  forth  from  the 
said  chimney  in  such  a  quantity  as  to  be  a 
nuisance,  and  that  the  same  might  be  pre- 
vented by  the  use  of  coke  as  a  combustible, 
and  being  of  opinion  that,  notwithstanding 
the  second  proviso  in  s.  19  of  29  &  80  Vict. 
c.  90,  and  s.  44  of  18  &  19  Vici  c.  121,  the  ap- 
pellaiits  were  not  justified  in  committing  so 
serious  a  nuisance  for  the  sake  of  profit  more 
or  less,  tlie  justices  made  an  order  upon  the 
appellants  for  the  abatement  of  the  nuisance. 

The  question  for  the  Court  was,  whether 
the  justices  ought,  upon  the  evidence  laid 
before  them  by  the  appellants,  to  have  dis- 
missed the  complaint.  If  the  Court  should 
be  of  opinion  in  the  affirmative  the  order  was 
to  be  quashed ;  if  in  the  negative,  then  it  was 
to  stand  and  to  be  carried  into  effect 

Manisty,  Q.(.-.  (Beretford  with  him),  for  the 
appellants.  If  s.  19  of  the  new  Act  stood 
alone,  it  must  be  conceded  that  the  appel- 
lants' priwd  facie  come  within  its  o];)eration, 
as  their  cliimney  did,  according  to  the  finding 
of  justices,  send  forth  smoke  so  as  to  be  a 
nuisance.  But  by  s.  14,  the  second  part  of 
the  Act  is  to  be  construed  as  one  with  18  &  19 
Vict.  c.  121 ;  and  so  reading  them,  the  pro- 
viso in  s.  44  of  the  original  Act  must  be  read 
as  a  proviso  on  s.  19,  and  then  the  appel- 
lants' works,  l)eing  for  the  manufacturing  of 
bjchwmo,  which  is  a  product  of  oro  and 
BuneralB,  aru  altogether  exempt  from  tho  \vxo^ 


\ 


visons.  That  this  was  intended,  is  corrobo- 
rated by  the  similar  exemption  in  the  Local 
Government  Act  (21  &  22  Vict  a  98,  s.  45> 

Field,  Q,C.  (R,  O.  WiUiams  with  himXte 
the  respondent    If  a.  44  of  the  old  Act  it  Id 
override  s.  19  of  the  later  Act,  then  ate 
enacting  that  certain  things,  such  as  oro^ 
crowding,  want  of  ventilation,  Ac,  in  a^ 
factory,  or  workshop,  or  the  smoke  finooa^ 
manufactory  or  trade  process  whatsoem; 
shall  be  nuisances  to  be  summarily  abated 
the  legislature  must  be  taken  to  have  < 
emptea  entirely  every  kind  of  workiiigi 
metals.    Nothing  can  be  more  absnrdii 
to  suppose  this  could  be  intended.    It  ill 
much  more  reasonable  constructiim  of  4i 
two  Acts,  though  treating  them  as  one^a 
s.  14  of  the  new  Act  directs,  to  read  a  Uu 
a  proviso  as  to  the  nuisances  in  &8,aiidte 
to  read  s.  19  as  coming  after  s.  44,aiid ap| 
the  cases  therein  mentioned  shall  be  musaiM 
and  dealt  with  accordingly. 

[Bl AOKBURN,  J.  Unfortunately  &  12  of  Ai 
old  Act  is  the  only  section  applicable  totfai, 
justices'  jurisdiction,  and  that  cornea  Mm 
s.  44,  so  that  you  must  read  s.  8  and  &  19a 
together  saying  what  nuisances  shall  be  dnlt 
with  by  the  justi'ces,  and  then  &  44  oooNfia 
a  proviso  upon  the  whole.] 

Manisty,  Q.C,  in  reply. 

Blaoebubn,  J.  The  questi'on  lies  in  awr 
small  compass,  but  is  one  of  no  small  dif- 
culty ;  however,  I  think  we  should  gain  » 
thing  by  taking  time  to  consider  it,  altlM||l 
we  are  not  all  agreed.  Mjr  opinion  is,  A 
the  appellants  are  right,  and  that  in  thiiV 
the  Acts  have  been  passed  and  drawBiV 
looking  at  the  provisions  of  the  two  Ac^v 
cannot  say  that  the  magistrates  have  f^ 
given  them  by  the  legislature  to  proceedia' 
marily  under  s.  12  of  the  earlier  Adwk 
order  an  abatement  of  the  nuisanoo  wbeal 
is  created  in  the  manufiEusture  of  the  {vodaei 
of  ores  and  minerals. 

The  first  Act  is  18  &  19  Vict  c  121.  ft 
s.  8  the  word  ^^  nuisances  "  under  thiaAel 
was  to  include  certain  things,  the  last  only 
of  which  was  at  all  likely  to  apply  to  tia 
manufacture  of   the   produce  of  orea  ai 
minerals,  namely,  "  any  accumulatioD  ax  dft* 
posit  which  is  a  nuisance  or  injuhoos  to 
health  ;*'  and  probably  therefore  the  legWi^ 
ture  put  in  words  exempting  manufactories 
of  the  produce  of  ores  and  minerals,  becaise, 
as  we  know,  there  are  a  great  many  worio, 
alum  works  for  instance,  in  which  there  are 
accumulations  of  refuse,  which  are  a  muaaoce 
to  the  neighbourhood,  particularly  if  they  get 
into  a  stream,  but  which  are  indispensable  is 
carrying  on  the  works.    The  Act  having  Hid 
in  s.  8  that ''  nuisances"  shall  include  certain 
things,  proceeds  to  enact  in  s.  12  that  vbdi 
a  nuisance  has  been  ascertained  by  the  local 
authority  to  exist  the  justices  may  proi^^l 
«\vavTi\\vtvl^  to  onler  its  abatement     i'lt^ 
coTXioei  \&.  W.  ^^\X^  Vnsctf^  is^da^  read  tiie 
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I  think  it  is  impossible  in  oonstru- 
;  Act  as  it  originally  stood  by  itself, 
18  that  the  efifect  of  the  proviso  is  to 
i  that  part  of  the  Act  which  gives 

0  the  justices  to  interfere  shall  not 
the  smelting  of  ores  and  minerals 

the  mannfiictaring  of  the  produce  of 
66  and  minerals,  because  the  only 
)  under  the  Act  which  could  arise 
ih  works  would  be  from  the  deposit 
such  as  I  have  mentioned, 
comes  the  Public  Health  Act  (29  &  30 
X)),  which,  no  doubt,  was  intended  to 
te  a  different  class  of  things  from  the 
Let  But,  unfortimately,  &e  mode  in 
Le  legislature  has  proceeded  is  this : 
ey  say,  in  s.  14,  that  this  Act  shall 
the  Nuisances  Kemoval  Acts,  one  of 
J  18  &  19  Vict.  c.  120,  and  tliis  part, 
3art  ii.  of  this  Act  shall  be  construed 
ith  the  said  Acts.  That  alone  would 
3  enabled  justices  to  deal  with  more 
iy  could  before ;  but  then  s.  19  says 

1  "nuisances,"  imder  the  Nuisances 
I  Acts,  shall  include :— [The  learned 
ad  8.  19,  subes.  1-8].  The  two  Acts 
us  to  be  read  as  one,  the  things  men- 
1  s.  19  are  to  be  read  as  uuderstood 
^ord  "  nuisances  "  in  s.  8  of  18  &  19 
21.  Then  s.  12  of  that  Act  (for  there 
her  section  imder  which  jurisdiction 

to  justices  to  abate  the  nuisance) 
taken  to  apply  to  what  I  may  call 
'  nuisances,  as  well  as  to  the  old 
»  under  the  original  Act  And  then 
L  44,  which  says, "  The  provisions  of 
,,"  which  is  to  be  construed  as  one 
)  second  part  of  the  new  Act,  "  shall 
ind,  or  be  construed  to  extend,  to 
*  different  descriptions,  so  as  to  in- 
dth  or  obstruct  the  efficient  working 
Ame,  or  to  the  smelting  of  ores  aua 
,  or  to  the  manufocturing  of  the  pro- 
such  ores  and  minerals."  What  the 
mt  asks  us  to  do,  and  which  1  think 
Id  bo  bound  to  do  but  for  this  pro- 
to  aT)p1y  the  provisions  of  this  Act  to 
ng  black  smoke  being  emitted  from 
tory.  I  quite  agree  that  it  seems 
enough  that  any  manufactory  of  the 
of  ores  and  minerals  shall  be  at 
0  send  out  black  smoke  in  any  quan- 
)ut  it  l)ecome8  still  more  obviously 
if,  while  the  statute  says  that  when 
ks  are  so  overcrowded  as  to  be  dan- 
o  health,  the  magistrates  shall  inter- 
i  deal  with  them  as  a  nuisance,  yet 
ufnctory  of  the  produce  of  ores  aud 
;  may  be  as  crowded  as  the  ownera 
But,  nevertheless,  this  is  the  way 
slature  have  chosen  to  enact,  they 
ko  apply  the  provisions  of  18  &  19 
L21,  not  only  to  the  nuisances  under 
;,  but  to  iJie  nuisances  created  by  the 
ant  Act,  and  to  read  the  two  Acts  as 
lenwe  find  there  is  a  general  proviso 
cat  Act  wiijch  extanpta  manufactories 


of  the  produce  of  ores  and  minerals  from  the 
provisions  of  the  Act  1  cannot  think  that 
the  legislature  intended  that  such  uianufac- 
tories  should  be  excluded  altogether  from  the 
operation  of  the  Acts ;  but  I  am  sorry  to  say 
that  1  am  driven  to  the  conclusion  that  they 
have  said  it.  The  Acts  are  to  be  read  as  one, 
and,  the  legislature  having  chosen  so  to  enact, 
we  have  to  construe  them  as  one,  and  doing 
so,  I  think  the  legislature  have  prevented  the 
justices  from  having  any  summary  jurisdic- 
tion over  the  manufeustories  of  the  produce 
of  ores  and  minerals,  whether  the  nuisance 
arises  from  chimneys  emitting  black  smoke 
or  from  the  rooms  being  overcrowded  or 
otherwise,  within  s.  19.  If  the  legislature, 
which  1  can  but  suppose  is  the  case,  did  not 
intend  this,  it  is  for  them  to  amend  tiie  Act 

Mbllob,  J.  1  am  of  the  same  opinion.  By 
s.  44  of  18  &  19  Vict  c.  121,  it  is  enacted  in 
effect  that  the  justices,  in  the  exercise  of  their 
summary  jurisdiction,  are  not  to  interfere 
with  the  efficient  working  of  mines,  and  it 
would  seem  a  very  reasonable  provision  to 
say  that  the  proviso  should  extend  to  the 
smelting  of  ores  and  minerals ;  but  the  pro- 
viso goes  much  further,  and  exempts  entirely 
from  the  provisions  of  the  Act  not  only  the 
smelting  of  ores  aud  minerals,  but  the  manu- 
facturing of  the  produce  of  ores  and  minerals. 
The  effect  of  the  new  Act  is  simply  to  extend 
the  operation  of  the  old  Act  to  certain  spe- 
cific **  nuisances  "  named,  and  the  proviso  in 
s.  44  is  left  untouched.  1  do  not  think  that 
the  legislation  is  much  more  absurd  now  than 
it  was  when  the  first  Act  stood  alone,  when, 
beyond  all  question,  it  was  intended  to  ex- 
empt entirely  the  smelting  of  ores  and  mine- 
rals, and  the  manufacturing  of  the  produce 
of  ores  and  minerals. 

Lush,  J.  I  have  arrived  at  a  different 
conclusion  from  that  to  which  my  learned 
Brothers  have  come,  but  I  express  it  with 
difiidenoe,  seeing  that  they  have  so  clear  an 
opinion  upon  the  point  It  does  not  appear 
to  me  that  the  language  the  legislature  has 
used  obliges  us  to  put  a  construction  on  the 
statute  which  is  manifestly  at  variance  with 
the  obvious  intention;  because  I  take  it  to 
be  clear  from  the  comprehensive  language  of 
s.  19  that  the  legislature  did  not  intend  to 
exempt  any  manufactory  whatever  from  the 
operation  of  29  &  30  Vict  c.  90,  in  respect  of 
the  matters  which  are  thereby  declared  to*be 
nuisances.  Have  they  used  words  which 
oblige  us  to  put  a  different  construction  on 
the  enactment  from  what  we  must  presume 
to  have  been  the  intention  ?  I  think  not.  It 
strikes  me  that  the  words  may  well  be  con- 
strued so  as  to  carry  out  the  obvious  inten- 
tion of  the  legislature.  In  18  &  19  Vict 
c.  121,  s.  8,  the  nuisances  are  these :  "  any 
premises  in  such  a  state  as  to  be  a  nuisance 
or  injurious  to  health ;  any  \KK)UdUfi.Vv^^itfis.^ 
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ashpit,  or  any  accmnnlatioD  or  deposit  which 
is  a  nuisance  or  injurious  to  health."  It  is 
with  reference  to  that  class  of  nuisances  that 
the  44th  section  is  enacted,  nuisances  which 
may  l)e  unavoidable  in  smelting  and  such 
like  operations.  The  29  &  30  Vict  c.  90. 
after  saying  by  s.  14  that  Ihe  second  part  of 
the  Act  shall  be  construed  as  one  with  18  & 
19  Vict.  c.  121,  extends  the  list  of  nuisances 
by  paying  (s.  19)  that  the  word  "  nuisances," 
under  the  former  Act,  shall  include  things, 
not  necessarily  arising  from  the  process  or 
manufacture,  but  things  which  may  by  rea- 
sonable care  be  prevented.  [The  learned 
judge  read  the  three  clauses  of  s.  19].  This 
section  is  to  be  read  as  if  it  were  incorporated 
in  the  18  &  19  Vict.  c.  121,  but  why  are  we 
to  read  it  as  coming  before  s.  44  ?  The  Act 
does  not  say  what  its  place  is  to  be  in  the 
18  &  19  Vict.,  nor  is  there  a  word  which 
directs  us  to  read  it  as  covered  by  s.  44.  I 
do  not  therefore  see  any  reason  why  s.  44 
may  not  be  so  read  as  to  leave  the  magis- 
trates full  power  to  deal  with  the  class  of 
nuisances  which  is  really  a  misuse  of  the 
premises,  nuisances  arising,  not  from  the  na-' 


turo  of  the  woik  carried  on  therein,  bal 
the  improper  and  u^ligent  mode  of  wo 
The  words  are  that  the  "  provisions  o 
Act  shall  not  extend  or  be  construed 
tend  to  mines  of  different  descriptions  » 
interfere  with  or  obstruct  the  efficient 
ing  of  the  same,  or  to  the  smelting  € 
and  minerals,  or  to  tho  manufacturing 
produce  of  such  ores  and  minerals."  ] 
not  say  that  none  of  the  provisions  sh 
tend  to  any  factory  or  place  in  which  sn 
is  carried  on ;  the  words  do  not  apply 
place  or  to  the  building,  but  to  the  opt 
itself.  I  am  therefore  of  opinion  that  ^ 
give  effect  to  every  word  in  the  two  Ac 
yet  hold  tiiat  the  order  of  the  justices  is 

'  Judgment /or  the  appellants. 

Attorneys  for  appellants :  Emmets,  ]\ 
cfc  Kmmetf/or  Ingram,  /hli/ax. 

Attorneys  for  respondent :  Chester  A 
hart,  for  Vlougk  <k  tion,  I/tiddersJield. 


(1)  See  Beg,  v.  Waterhouse.  poet.  p.  499; 
Wetlem  By,  Co.  v.  Bishop,  post,  p.  dOl. 


May  1, 1872.    Eliott  and  Othkus,  Appbllants  ;  Majbkdib,  Respondent.    [7  Q.  B. 


Gunpowder  Act,  18G0  (23  &  24  Vict  c.  13  ), 
88.  2,  4 — Duty  to  erect  Lightning  Conductors 
in  Connection  with  Gunpowder  Magazines. 

By  the  Gunjtowder  Act,  18G0  (1!3  cfc  24  Vtct. 
r.  139),  8.  2,  jpar.  9,  "  Every  maker  of  gun- 
jiowder  shall  cause  to  he  erect  d  good  and  suffix 
dent  lightning  conductors  in  connection  with 
every  store  magazine  wJu-re  gunj)otvder  is  kept 
by  him/*  By  s.  4,  '*  All  gunpinmler  in  any 
mill,  press-house,  corninu'house,  drying-house, 
or  other  place  exceeding  the  (jwintlty  which  for 
the  time  being  may  lauftdly  be  therein,  shaft  be 
fojf cited;  and  every  person  keeping  or  causing 
to  be  kejft  in  any  such  mill  or  j^ace  any  gun- 
2>otvder  contrary  to  the  provisions  hereinb*'/orc 
contained,  shall  for  so  doing,  in  addition  to  such 
forfeiture  as  aforesaid,  forfeit  for  every  stich 
offence  any  sum  not  excreding  2«.  for  every 
pound  of  gunpowder  so  fnfe'ted'" : — 

Held,  that  gunjjowd'r  i/uinufacturers,  who 
keftt  gun^jowder  in  a  store  magazine  without 
having  provided  lightning  conductors,  couhi  not 
he  proceeded  wjainst  under  s.  4,  for  keejring 
gunpowder  contrary  to  the  provisions  of  the 
Act. 

Case  stated  by  Justices  of  Cornwall  under 
a0d^21  Vict  c  43. 
An  information  was  preferred  on  behaVi  ol 


the  respondent,  an  inspector  of  gunp 
manufactories  under  the  Gun}X)wdti 
1860,  against  tho  appellants,  charginj 
on,  (!fcc.,  at  a  certain  gun|)owder  manui 
in  their  occupation,  they  being  mak' 
gunpowder,  did  have  a  store  niagazi 
the  keeping  of  gunpowder,  and  in 
certain  gunpowder  was  then  kept  by 
they  not  having  caused  to  be  ercc< 
provided  good  and  sufficient  thunder  r 
lightning  conductors  in  connection  witl 
store  magazine  for  the  protection  ol 
magazine  from  the  effects  of  lightnin 
did  thereby  make  and  keep,  and  cau« 
made  and  kept,  gunpowder  contrary 
said  Act. 

By  tho  Gunpowder  Act,  18G0  (23  &  5 
o.  130),  B.  2,  under  which  the  information  n 
par.  9,  "  Every  maker  of  {gunpowder  ^hall  c 
DO  erected  and  provided  go<xl  and  so 
thunder  rods  or  lightning  oonductuni  in  > 
with  every  ntoro  maguzine  where  gunpoi 
kept  by  him,  for  the  protection  of  such  nu 
from  the  effectd  of  lightning.'* 

By  8.  4,  *'  All  gunpowder  made  in  an; 
where  under  tliis  Act  it  is  not  lawful  ti 
gunpowder,  and  all  gunpowder  iu  any  mill 
house,  coming-house,  dryiug-hoiue,daakiiu 
OT  ct\.\\cx  \\^^^<t  ^^<s^H.Uii^  the  quantity  wi 
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and  every  person  making  or  causing  to 
any  gunpowder  contrary  to  this  Act,  or 
r  causing  to  be  kept  in  any  such  mill  or 
gunpowder  contniry  to  the  provudons 
>re  contained,  shall  for  so  doins:,  in  addi- 
!h  forfeiture  as  aforesaid,  forfeit  for  every 
loe  any  sum  not  exoeedinji:  two  shillings 
^und  of  gunpowder  so  forfeited. 

rrson  uiaKing  gunpowder  without 
store  magazine  or  magazines  one 
ind  forty  yards  distant  from  any  mill 
'  other  place  u»ed  by  him  for  or  in  tiio 
ire  of  gunpowder,  shall  forfeit  any  sum 
ling  twenty- five  poundo  for  every  month 
lich  such  person  makes  gunpowder  with- 
^  such  magazine  or  magazines, 
every  person  making  gunpowder,  who 
leglects  or  delays  removing  with  due 
the  finished  gunpowder  made  at  his 
tills  and  tlie  other  places  used  by  him 
the  manufacture  of  gunpowder  from 
from  the  magazine  or  storohouses  used 
,  to  the  store  magazine  or  magazines  dis- 
>re^aid,  shall  forfeit  for  every  day  during 
!h  offence  continues  any  sum  not  exceed- 
liunda.** 

i  proved  that  tlie  appellants  were 
f  gunpowder,  and  had  a  store  maga- 
ho  keeping  of  gunpowder,  in  which 
inpowder  was  then  kept  by  them,  and 
not  caused  to  be  erected  or  provided 
.  sufficient  thunder  rods  or  Ughtning 
rs,  in  connection  with  such  store 
J,  for  the  protection  of  such  maga- 
1  the  effects  of  lightning.  That  on 
vhen  the  inspection  took  place  which 

0  information  being  laid,  there  were 
3l8,  each  containing  100  lbs.  of  gun- 
in  the  store  magazine. 

spondent  contended  that  the  appel- 
i  kept  gunpowder  contrary  to  the 
s  of  the  Act,  and  had  rendered 
ee  liable  to  the  penalties  prescribed 
iz.,  a  forfeiture  of  the  whole  of  the 
of  gunpowder,  as  well  as  a  fine  of 
ng  at  tno  rate  of  two  shillings  for 
ind  of  gunjwwder  so  forfeited. 
[>pel]ant8  contended  that,  notwith- 
tne  appellants  were  proved  to  have 
ipowder  in  a  store  magazine  which 
provided  with  any  thunder  rod  or 
:  conductor,  yet  they  did  not  keep 
r  contrary  to  the  provisions  of  the 
ich  manner  as  to  bring  it  witliin  the 

1  meaning  of  s.  4.  They  contended 
did  not  apply  at  all  to  such  a  case, 
,  in  point  of  fact,  the  Act  imposed 
ty  whatever  in  respect  of  not  pro- 
ghtning  conductors  to  store  maga- 
at  s.  4  applied  only  to  places  for  or 
lanufacture  of  gunjx>wdcr,  and  in 
inpowder  is  kept  m  cscess  of  the 

allowed  by  the  Act,  and  not  to 
gazines,  in  which  any  quantity  of 
er  may  be  kept  after  being  manu- 
the  Act  not  fixing  any  limit  in  re- 
uch  quantity.  They  also  contended 
KTOids  "or  other  place,"  occurring  in 

be  constraed  to  mean  other  place 


cijusdem  generis  with  "mill,  press -house, 
coming-house,  drying-house,  and  dusting- 
house,  immediately  preceding  those  words, 
all  such  houses  and  places  being  nsed  in  the 
manu&cture  of  gunpowder  only,  and  not  for 
the  purpose  of  storing  gunpowder ;  and  that 
inasmuch  as  a  4  imposed  specific  penalties 
for  other  offences  under  the  Act,  such  as  not 
having  any  store  magazine  140  yards  distant 
from  any  mill,  or  other  place  used  in  the 
manufacture  of  gunpowder,  or  not  removing 
with  due  diligence  the  finished  gunpowder 
from  such  mill  or  other  place  to  such  store 
magazine,^  but  did  not  impose  any  specific 

Senalty  for  not  providing  lightning  con- 
uctors  to  store  magazines,  either  the  legis- 
lature intended  that  no  such  penalty  should 
be  imposed,  or  it  was  a  casus  omissus. 

The  justices  were  of  opinion  that  s.  4  did 
apply  to  par.  9  of  s.  2,  and  that  the  appellants 
were  proved  to  have  kept  gunpowder  con- 
trary to  the  provisions  of  the  Act,  and  within 
the  scope  and  meauing  of  s.  4;  and  they 
accordingly  convicted  the  appellants,  and 
declared  the  whole  of  the  1000  lbs.  of  gun- 
powder found  in  such  store  magazine  to  bo 
forfeited,  and  adjudged  the  appellants  to  pay 
the  sum  of  50/.,  being  at  the  rate  of  one 
shilling  for  every  pound  of  gunpowder  so 
forfeited. 

The  question  for  the  Court  was,  whether 
the  appellants,  by  having  a  store  magazine 
for  the  keeping  of  gunpowder,  and  in  which 
gunpowder  was  kept  by  them,  they  not 
having  caused  to  be  erected  or  provided 
good  and  sufficient  thunder  rods  or  ughtning 
conductors  in  connection  with  such  store 
magazine  for  the  protection  of  such  store 
magazine  from  the  effects  of  lightning,  did 
thereby  keep  or  cause  to  be  kept  gunpowder 
contrary  to  the  provisions  of  the  Gunpowder 
Act,  IStK),  and  thus  render  themselves  liable 
to  the  penalties  imposed  by  s.  4. 

Lopes,  Q,C,  (Bradford  with  him),  for  the 
appellants,  urged  the  same  points  as  were 
made  before  the  justices. 

The  re8i)ondent  did  not  appear. 

Blackburn,  J.  There  are  no  words  in  s.  4 
sufficiently  large  to  comprehend  the  offence 
of  keeping  a  store  magazine  without  thunder 
rods  contrary  to  the  last  clause  of  s.  2.  The 
only  words  at  all  applicable  to  the  ca.*ie  are 
"  every  person  .  .  .  keeping  or  causing  to 
be  kept  in  any  such  mill  or  place,  any  gun- 

Eowder  contrary  to  the  provisions  herein- 
efore  contained ;"  but  then  follow  the  words, 
"  shall  for  so  doing,  in  addition  to  such  forfei- 
ture as  aforesaid,  forfeit  for  every  such  offence 
any  f  um  not  exceeding  2s,  for  every  pound  of 
gunpowder  so  forfeited;"  so  that  when  there 
IS  a  forfeiture  then  there  is  to  be  a  penalty 
in  addition ;  and  the  only  case  in  which  the 
forfeiture  is  incurred  is  where  ^ii^^<i<^  >& 
kept  exceediivjg  \i3tv'a  q;k)axM^i  \\ssaNRftL\  \s^ 
there  is  no  MmX.  \o  Nid'a  os^Msc^ii^ra  Na  Xj^^^^ksN 
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in  a  store  magazine,  so  that  it  ia  clear  that  in 
termit  tho  present  case  ia  not  incladed,  and 

it  is  difflcuh  to  make  any  sense  that  wonld 
inolade  it.  By  b.  2,  the  maker  of  gunpowder 
Ib  to  keep  a  good  and  sufficient  magazine  for 
keeping  the  gunpowder  mannfactured,  but 
there  is  no  reotriction  of  quantity  to  be  stored 
tiiere.  All  that  we  need  say  on  the  present 
occasion  ib  that  the  appellants  have  not  kept 
in  any  such  mill  or  place  gunpowder  contrary 
to  the  proTisiona  of  the  Act  wit)iin  the  mean- 
ing of  s.  4.  Whether  the  neglect  to  ereot 
proper  thunder  rods  makes  them  liable  under 
Bome  other  wutton  it  is  unnecessary  to  con- 
sider. 

Mkllob,  J.    I  have  come  to  the  oame  con- 
clnaion,  tbongb  with  some  hesitation;   but. 


on  the  whole,  I  think  that  the  offince  pnml 
against  the  appollants  is  not  within  s.  4. 

LuBH,  J.  I  am  of  the  same  f^rinion.  Tk 
latter  part  of  s.  4  does  not  apply  to  the  (An 
proTed.  Previoua  secta'tMU  prescribe  thaqMi- 
tity  of  powder  to  be  made  or  keptimdBV 
feient  ciroumstances,  and  the  tint  put  4 
B.  4  canses  all  powder  to  be  forfeited  wlddiji 
made  or  kept  contrary  to  those  proridci^  ^ 
and  the  latt«r  olanse  is  dearly  tmly  m/t  ~ 
cable,  to  tboee  casea  in  irtiich  the  ponlirb  ^ 
forfeited  under  the  former  part  ot  the  mtiit  ' 
and  therefbre  is  not  applicable  to  ix)t|#  " 
viding  proper  lightning  oondudcvs. 

Judgment /or  the  ajiprCmh 

Attorneys  for  appeUonta:  Wedlai*i:Uk 


May  7, 1  Thb  Quern  oh  the  pRosionnoK  of  Jdstioes  i 
lb72,  t  Tatlob,  Appillakt.    P  Q.  B.  4b7.] 


F    HlDDLESKX,  BKSFOHSant 


Alehouse — Liceuce  for  Side  of  Eiciaeable  Liqnon 
— New  Tenant -AppIioatioD  to  Special  Bea- 
uoos  oftcr  R«fti«al  by  General  SeeaioDS — 
9  Geo.  4,  c.  Gl,  b.  14. 

A  house  in  MuidUser,  having  hem  lictnied 
for  Kimt  ymri  titider  9  Qeo.  4,  c.  81,  /..,  the 
licnted  tenant,  gave  up  poisfmoa  on  tftn  6(6 
tf  Ftbruiiry  to  T.  At  the  adjourned  general 
•inHoai  licrtiaivg  meeting  on  the  2ith  of  MarrA, 
itfiplieation  for  a  licence  inui  made  on  behalf  t^ 
T.  TTiin  mm  refunrd,  and  no  njipeal  wra  made 
under  «.  27.  The  lieei-ee  having  erjiired  on  the 
5th  of  Ajiril.  the  house  vku  shut  up.  On  the 
4lh  tfMay.  T.  applied  tindtr  s.  14  to  the  ipeciul 
iritioni,  who  vfiaed  the  licmce  on  the  groutid 
that  the  renewal  of  the  licence  had  been  refuted 
at  the  general  meeting.  T.  again  apjiied  on  the 
ilh  q^  July,  to  the  tpteial  leiuionii,  uni/er  s.  H; 
and  tlui  juttieet  refusal  a  licence  on  the  gi-ound 
that  thu  tone  wui  not  imthin  ».  14.  0"  apjieat  the 
giiei'al  lertiiau  refused  o»  the  aiime  ground : — 
Held,  Ih/U,  having  upjAifl  to  the  general 
liceiiniiig  meeting  and  been  rrfuxed,  I',  could  not 
oftTimrdti  go  to  the  fjiecial  »t»«Unii. 

Oh  appeal  against  the  refusal  of  Justices  of 
Middlesex  to  grant  C.  C.  Taylor  a  licence  for 
a  house  in  Kensington  under  s.  14  of  'J  Geo.  4, 
c.  61,  the  general  sessions,  on  the  19th  of 
August,  1871,  dismissed  the  appeal  subject  to 
a  ease. 

The  Abbey  Tavern  had  boon  licensed  for 
some  years  under  9  Qeo.  4,  o.  61,  and  on  the 
5th  of  July,  1870,  the  tenant  duly  transferred 
i/jii  Ucence  to  Charlce  London.  \Vh\leI*.nAen  I 
oacnpied  tbo  bouse  he  woa  gnflly  ot  gross  acta  >^ 
of  improprieiy,  and  ho  gavo  up  poBEtBOBiou  V^  \ 


the  appellant  on  the  6tb  of  Fobnuij.lBIL 
On  the  7th  of  February  Landen  upM  b 
justices  to  transfer  the  licence  to  the  Mf^ 
lant,  who  had  previously  purchased  tbiMll 
and  goodwill,  when  the  applicatioa  wm  * 
fused.  At  the  adjourned  general  Mii 
licensing  meeting  on  the  24th  ot  Haich,UIl 
application  for  a  licence  was  tnadc  by  loM 
who  hod  given  up  possession  to  the  af^di^ 
who  was  then  in  oocupationi  no  ncteM 
been  given  by  the  appellant  of  int«iitias 
)iis  part  to  make  the  application,  M  ^ 
iipphcation  was  made  on  ms  behalf  aodiib 
his  assent.  This  application  was  Rfno^ 
and  no  appeal  was  mode  to  the  x^M 
puTKuant  to  s.  27. 

The  hc«ncc  having  expired  on  the  50"' 
April,  1871,  the  bouse  was  shut  op.  Alth 
next  special  licensing  session  after  that  it}, 
viz.;  on  the  4th  of  May,  1871,  the  appellM* 
who  was  then  in  occupation,  npnliea  to  tia 
justices  to  grant  him  a  licence,  under  s.U.(l) 
The  jnsticoK  refused  to  grant  the  licence  op» 
the  ground  that  the  renewal  of  the  liotaw 
hod  been  refused  at  the  previous  a^jimnwil 
general  annual  licensing  meeting,  and  H> 
appeiil  had  been  made. 

A  fnssh  application  under  the  same  lectioii 
was  made  by  the  appellant,  after  giving  tta 
required  notices,  nt  the  next  following  speciil 
licensing  sessions  on  the  4tb  of  July.  The 
justices,  after  hearing  thu  cose,  refosed  to 
grant  a  licence,  on  the  ground  that  the  M* 
did  not  como  within  s.  14. 

On  appeal,  the  general  aesaionB,  afla  htu- 


i\\  Snw  ftie  w 


n  iH^  ciaV™^t^-vakvMk  ^^ 
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Thk  Qubkn  V,  Tatlob. 

1  to  grant  a  licence,  on  the  same     the  refusal  of  the  general  licensing  meeting 
id  dismissed  the  appeal  accord-     was  not  npon  the  merits. 


use  had  been  properly  conducted, 
ing  the  tenancy  of  Landen,  and  the 
is  a  fit  and  proper  person  to  be 
irith  a  licence,  and  it  is  conceded 
3  entitled  to  have  a  licence  granted 
the  justices  had  power  to  grant  it 
u  The  hoQse  is  a  suitable  house, 
toe  to  it  would  be  a  convenience  to 
ourhood. 

6tion  for  the  Ck)urt  was  whether 
I  sessions  or  the  general  sessions 
to  grant  a  licence  to  the  appellant 
t. 

BonautjiAet,  for  the  respondents, 
that  the  justices  at  special  sessions 
frer  to  grant  a  licence  under  s.  14 
,  c  61,  as  the  case  was  not  brought 
'  of  the  conditions  of  that  section, 
if  the  justices  had  prim&  fade 
I  the  matter  was  res  judicata ;  the 
ring  been  refused  at  the  general 
essions,  it  was  not  open  to  the 
x>  go  to  the  special  sessions;  he 
I  appealed  to  the  quarter  sessions. 
1,  for  the  appellant,  contended  that 

at  the  general  licensing  sessions 
I  the  merits,  and  was  therefore  no 
bsequent  application  to  the  special 
econdly,  the  case  was  within  s.  14, 
cases  provided  for  by  that  section 
8  the  outgoing  tenant  has  fedled  to 
renewal  of  the  licence:  see  BryarU 
4  Bing.  N.  C.  254,  262),  and  the 
»f  Tindal,  C.  J. 

i,  adjourned  the  case  for  the  appel- 
ducc  an  affidavit,  if  possible,  tnat 


May  7.  Blackburn,  J.  A  licensing  case 
was  argued,  before  my  Brothers  Mellor  and 
Lush  and  myself,  a  few  days  since.  The 
material  facts  were  that  the  former  tenant  of 
the  public-house  had  removed,  and  the  in- 
commg  tenant  applied  for  a  licence  under 
s.  14  of  9  Geo.  4,  c  61  to  special  sessions. 
But  it  appeared  that  the  old  tenant  having 
removed,  the  new  tenant  had  applied  to  the 
general  licensing  sessions  held  in  the  previous 
March,  and  for  some  reason  unexplamod  the 
justices  refused  the  licence.  He  did  not 
appeal  to  quarter  sessions,  but  afterwards 
went  to  special  sessions,  in  the  same  year,  and 
asked  for  a  licence.  One  point  raised  was^ 
whether,  having  applied  at  the  general  licens- 
ing meeting  and  been  refused,  he  could  go 
to  the  special  sessions.  We  are  of  opinion 
that  he  could  not;  that  the  refusal,  not 
having  been  appealed  against,  must  be  taken 
exactly  as  if  it  had  been  appealed  against  and 
affirmed,  and  that^  after  that,  the  appellant 
cannot  eo  to  special  sessions.  Mr.  McMahon 
said,  indeed,  that  there  was  no  decision  on 
the  merits ;  but  it  is  not  so  stated  in  the  case, 
and  if  affidavits  could  have  been  made  to 
that  effect  they  might  have  been  obtained. 
We  think  that  the  appellant  may  go  to  any 
future  general  annual  meeting  and  make  an 
application  for  a  licence,  but  he  cannot  get  it 
at  special  sessions. 

Ordeis  confirmed,  (1) 

Attorneys  for  appellant :  //.  J.  A  T.  Child, 
Attorneys  for  respondents :  Alien  &  Sons. 

(1)  See  Simphin  v.  JutHcet  of  Birmingham^  ante, 
p.  486 ;  Beg,  v.  RoweU,  post,  p.  503. 


/  3,  j  The  Rsobiykb  fob  ths  Metbopolitan  Folios  Distbiot  r.  Bell. 


12. 


I 


[7  Q.  B.  433.] 


)n  of  Penalties  in  Metropolitan  Police 
^Jarifldiction  as  to  Penalties  of  Two 
mttingin  DiBtrict — Receiver  of  Police 
—2  &  3  Vict  c.  71,  8.  47;  3  &  4  Vict. 
6. 

3  Vict.  c.  71,  «.  47,  "  When  by  any 

»  or  shares  of  penalties  are  or  shaM 

made  recoverable  in  a  summary 

tre  any  justices  of  the  jyeace,  and  by 

sam*;  are  or  shall  be  limited  to  the 

me  person  other  than  the  informer 

p-teved,  in  every  such  case  the  same, 

or  adjudged  be/ore  any  of  the  said" 

;n  police]  •*  magistrates,  shall  he  re- 

\nd  adjudged  to  be  paid  to  tfie  re- 

\he  metrojaolitan  police  district]  "far 


the  time  being"  By  3  cfc  4  Vict,  e,  84,  s.  6, 
a/ny  tioo  justices  hainng  jurisdiction  within  the 
metrop'jlitan  police  disti-ict  shall  hane^  while 
sitting  together  publicly  in  the  petty  sessions 
court  or  room,  except  in  divisions  assigned  to 
the  police  courts,  all  the  pou^rs,  privileges,  and 
duties  which  any  one  magistrate  of  the  police 
courts  has  by2  &  S  Vict  cc,  47  and  71 ; — 

Held,  that  this  did  not  make  penalties,  which 
were  recovered  before  ttvo  justices  sitting  as  above, 
penalties  recovered  before  a  police  magistrate ; 
and  that  therefore  the  shares  of  such  penalties 
unappropriated  to  the  informer  or  jtarty  ag- 
grieved did  not  go  to  the  receiver  of  the  metrO' 
politan  police  district, 

\      CAfia  eIdA«3l  ^i\/et  ^«t>X.  ^\5Ba^\»^«aft2sas®- 
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Beohyxb  of  Folioe  v.  Bill. 


The  plaintiff  is  "  the  receiver  for  the  metro- 
politan police  district,"  and  is  empowered  by 
24  <!k  25  Vict.  c.  124,  to  sne  and  be  sued  in 
that  name.  The  defendant  is  clerk  to  the 
justices  for  the  petty  sessional  division  of 
Kingston-npon-Thames,  in  the  connty  of 
Surrey. 

In  July,  1870,  Thomas  Powill  was  con- 
victed by  justices  of  the  said  division,  sitting 
in  petty  sessions  at  Kingfiton-upon-Thames, 
under  5  &  6  Wm.  4,  c.  G3,  for  having  light 
weights,  and  fined.  Under  h.  82  the  moiety 
of  tlie  fine  is  payable  to  the  treaisurer  of  the 
county  in  which  it  is  recovered.  In  Sep- 
tember, 1870,  George  Webber,  a  baker,  was 
convicted  Ixifore  the  justices  as  aforesaid 
under  6  &  7  Wm.  4,  c.  37,  s.  7,  and  fined. 
By  s.  17  the  moiety  at  least  of  the  fine  goes 
to  the  overseers  or  some  other  officer  of  the 
parish  or  place  in  which  the  offence  was  com- 
mitted. The  fine  in  each  case  was  received 
by  the  defendant  as  clerk  to  the  justices  to 
be  applied  according  to  law. 

Kingston -upon -Thames  and  the  places 
where  the  offences  were  respectively  com- 
mitted are  witliin  the  limits  of  the  metropo- 
litan police  district,  but  not  within  a  division 
assigned  to  any  police  court. 

The  plaintiff,  as  such  receiver,  claims  a 
moiety  of  the  fines,  under  2  &  3  Vict.  c.  71, 
8.47. 

The  question  for  the  Court  was  whether 
he  was  so  entitled. 

Field,  Q.C.  (F,  M.  WUh  with  him),  for  the 
plaintiff.  By  2  &  3  Vict.  c.  71,  an  Act  for 
regulating  the  metropolitan  police  courts, 
s.  47,  '*  whf  re  by  any  Act  or  Acts,  any  penal- 
ties or  forfeitures,  or  shares  of  penalties  or 
forfeitures,  are  or  shall  hereafter  bo  made 
recoverable  in  a  summary  manner  before  any 
justice  or  justices  of  the  peace,  and  by  such 
Act  or  Acts  respectively  the  same  are  or  shall 
be  limited  and  made  payable  to  Her  Majesty, 
or  to  any  l)ody  corporate,  or  to  any  person  or 
I)ersons  whatsoever,  save  the  informer  who 
sliall  sue  for  the  same,  or  any  party  aggrieved, 
in  every  such  case  the  sum,  if  recovered  or 
adjudged  before  any  of  tlie  said  magistrates, 
shall  be  recovered  for  and  adjudged  to  be 

{)aid  to  the  said  receiver  "  [of  the  metropo- 
itan  police  district]  "  for  the  time  being,  and 
not  to  any  other  person."  *'  Before  any  of 
the  said  magistrates,"  no  doubt  means  any  of 
the  metropolitan  police  magistrates ;  but  by 
3  &  4  Vict.  c.  84,  s.  6,  "  Any  two  justices  of 
the  peace  having  jurisdiction  within  the  me- 


tropolitan police  district  shall  have,  vhil^ 
sitting  together  publicly  in  the  court  (xrom 
used  for  nolding  special  or  petty  sessioDgaf 
the  peace  in  any  part  of  tne  Baid  district 
within  the  limits  of  their  conunissioii,  <rxo^ 
in  the  divisions  to  be  assigned  to  the  po^ 
courts  already  established,  and  any  two  jw* 
tices  of  the  peace  for  the  city  of  London  uk 
the  liberties  thereof,  having  juiisdiction  witbi  { 
the  city  of  London  and  the  liberties  thefn(j 
shall,  within  the  said  city  and  the  Ubtftisj 
thereof,  have  all  the  powers,  privileges,  irf. 
duties  which  one  magistrate  of  the  said  poll ' 
courts  has  while  sitting  in  one  of  thenl; 
courts  b^  the  two  recited  Acts,"  thtt  i^t 
2  &  3  Vict.  cc.  47  and  71.  In  the 
case,  therefore,  the  justices  had  all  thepoi^j 
duties,  and  privileges  of  a  police  magntnhjij 
and,  consequently,  the  fines  imposed 
taken  to  have  been  ac^'udged  by  one  of 
police  magistrates,  and  therefore  go 
s.  47  of  2  &  3  Vict.  c.  71,  to  the  vxxkm 
police.  The  preamble  of  3  &  4  Yicte.^ 
and  the  repeal  by  s.  1  of  ss.  75  and  76 j 
2  &  3  Vict.  c.  47,  shew  that  it  was  int 
to  put  two  justices  acting  as  mentioned  t1 
s.  6,  in  precisely  the  same  position  as  a  pofiH  < 
mi^gistrate. 

Thesiger,  contr&,  was  not  heard. 

CkKJKBUBN,  G.J.  Sect.  6  of 8  &4 Vide.! 
extends  the  power,  duties,  and  prififcj. 
of  the  police  magistrates  to  justioes  MV 
jurisdiction  within  the  police  district  laki 
certain  circumstances ;  but  it  does  oolflMit 
that  penalties  recovered  before  such  jvtttf 
shall  be  considered  as  recovered  hefciej* 
of  the  police  magistrates,  nor  that  aiflMf 
shall  go  to  the  receiver  of  the  metnfrito 
police  district 

Blackburn,  J.  By  s.  47  of  2  AS^ 
c.  71,  half  of  the  ^nalties,  "  if  re«w«» 
before  any  of  the  said  magistrates,"  thiii^ 
any  of  the  police  magistrates,  shaUgototIi 
receiver;  but  there  is  nothing  in  s.  6of3&4 
Vict.  c.  84.  to  make  penalties  recovered  l>efi* 
justices  having  jurisdiction  in  the  distrijj 
"  penalties  recovered  l)efore  one  of  the  «■ 
magistrates.** 

Lush  and  Quain,  J  J.,  concurred. 

Judgment  for  the  defendant 

Attorneys  for  plaintiff:  EH  is  A  EIUk 
Attorney  for  ditfendant :  F,  F.  Smallpieff' 
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Fhib  Qdxkn  v.  Watebhouse  akd  Others,  Jttstiges  of  the  West  Riding  of 

YoRKSHiKE.    [7  Q.  B.  545.] 


;emoval  Act,  1855  (18  &  19  Vict 
•Sanitary  Act,  1866  (29  &  30  Vict. 
Sending  forth  Black  Smoke — Order 
ement  —  Di^tobed  ience  to  —  Separate 
Ingle  Sommona — Multiplication  of 
)iflcretion  of  Justices — Bule  to  state 


:tinff  in  pursuance  of  the  Nuisancer 
\  1855,  and  the  Sanitary  Act,  18GG, 
^cupiers  of  certain  premises  to  cease 
h  black  smoke  from  their  chimney, 
ime  should  be  no  longer  a  nuisance, 
wing  bten  persistently  disregarded^ 
<ders  summoned  and  a  penalty  im- 
t»,  under  s.  14  *f  the  Act  of  lS5o, 
lultf  n  ineteen  sej  arate  informations 
illy  Inidf  and  the  same  nnmher  of 
nmultaneinuly  issnedj  in  respect  of 
i  ff  disijbed ience f  each  committed  on 
day,  by  striding  forth  bJack  smoke, 
^^9  of  the  summonses,  the  full 
10s.  ivas  imposed  for  the  offence 
ich,  and  the  offenders  'were  ordered 
15«.  costs  upon  the  first  summons, 
s  upon  every  other.  They  objected 
sobedience  tvas  but  one  d^ault,  and 
ers  acts  complained  of  should  have 
I  in  a  single  summons,  to  which 
^sts  only  would  have  atUtched ;  and 
I  a  rule  calling  on  the  justices  to 
why  they  should  not  state  a  case 
21  FiW.  c.  43:— 

each  daily  emission  of  smoke  was 
i  of  disobedience,  far  which  a  sepa- 
8  might  be  lawfully  issued,  and  that, 
rcun^tances,  the  justices  had  not  so 
ir  discretion  in  auxirding  costs  as 
interference  of  the  Court  necessary, 
hat,  had  they  done  so,  the  proper 
d  not  be  by  ruling  them  to  state  a 


ling  on  certain  Jnstices  of  the 
5  of  Yorkshire  to  shew  cause  why 
not  state  and  sign  a  case  or  cases 
aion  of  the  Court  pursuant  to 
t  c.  43. 

appearing  from  affidavits  used 
J  and  opposing  the  rule  were  as 
ssrs.  Eddlestone  and  Briggs  wore 
before  justices  to  answer  a  com- 
hey,  on  the  28th  of  February,  1871, 
iia  send  forth  black  smoke  from 
jhimney  belonging  to  premises 
•  them  (not  being  the  chimney  of 
relling-house),  in  such  a  quantity 
uisance.  On  the  11th  of  March, 
summons  was  returnable,  the 
Lrged  did   not    appear,  but  the 

proved,  and  they  were  ordered, 
calendar  month  from  the  service 


of  the  order,  to  cease  to  send  forth  black 
smoke  from  the  said  chinmey,  so  that  the 
same  should  be  no  longer  a  nniRanco  or  in- 
jurions  to  health.  In  June  six  summonses 
were  served  upon  them  for  acts  of  disobedience 
to  the  order,  committed  upon  six  different 
days.  At  the  hearing,  they  appeared,  and, 
after  proof  of  the  disobedience  alleged,  were 
lined  lOs.  on  each  summons,  and  lbs.  costs  on 
each  summons.  In  September,  eleven  similar 
summonses  were  served  upon  them,  in  re- 
spect of  separate  acts  of  disobedience  to  the 
order,  committed  on  different  days  of  that 
month  respectively.  Upon  each  of  these 
summonses  also  they  were  ordered  to  pay 
a  penalty  of  10-*.  for  each  day,  and  158.  for 
the  costs  of  each  summons.  Finally,  in  Decem- 
l)er,  nineteen  such  summonses  were  simul- 
taneously issued,  charging  disobedience  to 
the  order  of  abatement,  on  nineteen  other 
distinct  days.  At  the  hearing  divers  objec- 
tions were  taken  inter  alia,  that  it  was  con- 
trary to  law  to  lay  on  the  same  day  nineteen 
separate  informations,  and  to  issue  nineteen 
separate  summonses,  and  make  nineteen  sepa- 
rate orders,  with  as  many  separate  sets 
of  costs,  for  an  accumulated  penalty,  upon 
the  one  order  of  abatement  But  the 
justices  overruled  the  objections,  imposed  a 
penalty  of  lOs.  with  lbs.  costs  upon  the  first 
summons,  and  upon  each  of  the  remaining 
eighteen  summonses  a  penalty  of  10«.  and 
16^.  costs,  and  refused  to  state  a  case. 

H.  G.  Williiims,  shewed  canse.  (1)  It  is 
unnecessary  to  argue  that  the  justices  were 
bound  to  issue  nineteen  separate  summonses ; 
but  it  is  enough  to  say  that  they  were  not 
obliged*^ to  include  all  the  offences  in  one  pro- 
cess, and  the  onus  of  shewing  the  contrary 
rests  on  the  objectors.  There  is  no  ille^ility 
in  this  mode  of  enforcing  the  order  of  abate- 
ment. The  persons  committing  the  nuisance 
could  not  have  complained  if  they  had  been 
summoned  day  by  day  as  ihey  offended. 
Then  how  are  they  damnified  by  the  fact  of  the 
summonses  being  issued  simultaneously? 
The  full  penalty  prescribed  by  the  Act  is 
but  small,  the  nuisance  here  was  great,  and 
the  defendants  were  contumacious.  More- 
over Jervis's  Act  (11  &  12  Vict.  c.  43)  s.  18  (2), 


(1)  In  the  Bail  Court,  before  Blackburn  and 
Hannen,  J  J. 

(2)  11  &  12  Vict.  0. 43  ( Jervis's  Act),  s.  18,  enncts 
*'  that  in  all  cases  of  summary  conviction  or  of  orders 
made  by  a  justice  or  justices  of  tiie  peace,  it  shall 
be  lawful  for  the  justice  or  justices  making  tho 
same,  in  bis  or  their  discretion,  to  award  and 
order,  in  and  hv  such  conviction  or  order,  that  tlie 
defendant  shall  pay  to  the  prosecutor  or  com- 
plaioant  respectively  buch  costs  as  to  such  juatice 
or  justir^s  snail  eeenv  \av»t  «kTvd.\«A»^\A^^^'vv\>&cc^ 
behaU;'  .  .  . 
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The  Queen  v,  Wateuhousk 


gives  the  justices  power  to  exercise  their  dis- 
cretion in  awarding  costs. 

Maule,  Q.C.y  and  h\  M.  White,  in  support 
of  the  rule.  Disobedience  of  the  order  is  but 
one  oflfence,  although  cumulative  penalties 
may  be  imposed  for  it.  And  that  oflfence 
was  complete  at  the  expiration  of  a  month 
from  the  service  of  the  order  when  the  nui- 
sance continued. 

[Blackburn,  J.  Each  emission  of  smoke  on 
a  separate  day  was  a  separate  oflfence  of  dis- 
obedience. Just  as  in  a  recent  case  where 
we  held  that  a  parent  having  been  fined  for 
disobeying  an  order  to  have  his  child  vacci- 
nated may  be  proceeded  against  from  time  to 
time  so  long  as  the  child  remains  unvacci- 
nated.     Allen  v.  Worthy  (ante,  p.  131). 

Here  the  disobedience  was  in  not  abating 
the  nuisance  within  a  month.  Sect.  14  of 
18  &.  19  Vict  c.  121  (1),  applies  to  the  nui- 
sances of  a  continuous  kind  specified  in  s.  8, 
viz.,  "  Any  premises  in  such  a  state  as  to  be 
a  nuisance  or  injurious  to  health.  Any  pool, 
ditch,  gutter,  watercourse,  privy  ...  so  foul 
as  to  be  a  nuisance,"  &c. ;  and  cannot  be 
adapted  to  an  iutcrmittent  nuisance,  such 
as  sending  forth  black  smoke,  which  was  not 
in  the  contemplation  of  the  legislature  when 
that  statute  was  passed,  but  has  been  created 
an  oflfence  by  the  Sanitary  Act  of  1866 
(29  A  30  Vict.  c.  90).  s.  19,  subs.  3.  (2)  The 
words  used  in  s.  14  of  the  earlier  statute 
shew  that  it  relates  to  a  continuing  act, 
"Any  person  not  obeying  tlia. order  .  .  . 
shall  be  liable  for  every  sucli  oflfence  to  a 
penalty  of  not  more  than  10.-<.  per  day  during 
his  default." 

[Hannen,  J.  That  means  during  the 
default  arising  from  each  act  of  disobedi- 
ence.] 

A  power  of  awarding  costs  ought  not  to 
be  used  as  a  means  of  imposing,  in  effect,  a 
much  heavier  penalty  than  that  prescribed. 

Blackburn,  J.  I  think  this  rule  must  be 
discharged.  No  doubt  the  Nuisances  Re- 
moval Act,  passed  in  1855  (18  &  19  Vict. 
c.  121),  provided  for  certain  nuisances  enu- 
merated in  s.  8,  which  were  chiefly  of  a  con- 
tinuous nature,  such  as  foul  pools,  ditches, 
gutters,  watercourses,  privies,  &c.    And  cer- 

(1)  By  18  &  19  Vict.  c.  121  (tho  Naieances  Be- 
moval  Act,  1855,,  8s.  12, 13,  justiced  are  empowered 
to  make  an  order  for  the  abutemeut  of  a  nuisance 
in  such  manner  and  within  such  time  as  in  such 
onler  »*hall  be  bpedfled.  Section  14  enacts  that 
*'  any  person  not  obeying  the  baid  order  for  abate- 
ment shall,  if  he  fail  to  satisfy  the  justices  that  lie 
has  used  all  due  diligence  to  carry  out  such  ordt-r. 
be  liable  for  every  snch  offence  to  a  peimlty  of  nut 
mure  than  10«.  per  day  during  his  di  fault.  *  .... 

(2)  29  &  30  Vict.  c.  90  the  Sanitary  Act.  18C6), 
8. 19,  declares  that  •*  the  word  *  nuisances  *  under 
the  Nuisance  Removal  Acts  shall  include  any 
chimney  (nut  being  the  chimney  of  a  private 
dwelling-hou>e'/8endin)^  firth  black  smoke  in  such 
quantity  as  to  be  a  nuisance/' 


tainly  the  language  of  s.  14  shews  that  the 
legislature  haa  continuous  nuisances  in  mini 
But  then  in  the  later  Act  of  1866  (29  &  30 
Vict.  c.  90),  8.  19,  subs.  3,  they  choee  to 
enlarge  the  definition  of  "  nuisance "  to  ia- 
cludo  *'  any  chimney  (not  being  the  ehhra^ 
of  a  private  dwelling-house)  sending  fuith 
black  smoke  in  such  a  quantity  as  to  b6 1 
nuisance."    The  justices  by  their  cwder  m^ 
in  effect,  "  Jjo  not  in  future  send  forth  hivk 
smoke  from  the  chimney."    They  give  om 
month's  grace  during  which  the  nnisufli 
may  be  abated,  after  the  expiration  of  M 
period  the  order  comes  into  operation,  al 
when  proceedings  are  taken  under  s.  lial 
the  persons  against  whom  the  order 
made  failed  to  shew  that  they  have  "nal 
all  due  diligence  **  to  obey  such  order,  it  i 
plain  that  they  have  disobeyed  each  time  tli^ 
sent  out  black  smoke.    Here  nineteen  sni' 
mouses  were  issued,  carrying  nineteen  sep' 
rate  sets  of  costs.    The  Court  granted  m 
rule  thinking  that  tlie  mode  of  proaedj 
before  the  justices  was  oppressive,  and  w» 
adopted  not  merely  to  recover  penalties,  W 
to  much  increase  them  by  multiplying  costs; 
and  1  believe  that,  in  point  of  fact,  was  thi 
object  of  the  numerous  separate  summoDM 
PrimA  facie  that  would  certainly  seem  tote 
very  oppressive.     But  it  now  appears  tW 
the  justices  are  entrusted  bv  the  Icgislita 
with  a  power  to  exercise  aiscretion  as  ti 
costs,  and  if  the  present  had  been  simply  a 
ordinary  case  of  an  informant  takii^  oat 
nineteen  summonses  at  once    for  niDeteei 
offences  on  as  many  successive  days,  I  hn 
no  doubt  that  the  justices  would  only  km 
allowed  one  set  of  costs.     But  we  fiodiit 
the  offenders  obstinately  persisted  in  tfif 
forth  black  smoke,  notwithstanding  ti»«fa 
of   abatement     They    were    clu^gii  ^ 
having  done  so,  first,  on  six  occasions,i9n,<B 
eleven,  and,  lastly,  on  these  ninetea^ 
rent  days.    The  justices  were  natuisDy  b- 
ffuenced  by  such  conduct,  and  althongfa  By 
own  opinion  is  that  they  would  haveexerand 
their  discretion  in  a  bettor  manner  by  sayiK 
to  tho  informant, "  If  the  x)enalty  is  too  smu 
to  be   effective  parliament   miist  interftitb ' 
but  we  will  only  grant  the  costs  which  viD 
cover  the  expeuse  incurred  in  an  ordinaiy 
way,"  yet  it  ts  quite  clear  that  where  ttee 
were  contumacious  offenders,  as  in  this  ii* 
stance,  there  was  notliing  obviously  oppr» 
sive  in  what  was  done,  such  as  to  call  for  ti* 
interposition   of  tho    Court;    and,  eren  I 
thi>re  had    been.  I   cannot  think  that  to 
attempt  to  make  the  justices  state  a  ciflO 
would  have  been  tho  proper  remedy. 

Hannbn,  J.  I  am  of  the  same  opinion.  I 
think  that  the  only  question  is  on  s.  U  rf 
18  &  19  Vict.  c.  121,  whether  there  can  he  i 
rej^etition  of  the  offence  of  disobeyine  tlie 
order;  and  it  is  to  my  mind  exceeding 
plain  that  there  can.  In  this  case  there  vai 
such  a  repetition  on  every  occasion  when  the 
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of  the  cliimncy  permitted  it  to  send 
lack  smoke  so  as  to  be  a  nuisance, 
be  statute  provides  that  a  penalty 
imposed  for  every  offence,  not  exceed- 
.  per  day.  I  think  the  effect  of  that 
n  is  that  each  daily  emission  of  black 
after  the  order  of  abatement  came 
ye,  may  be  treated  as  a  distinct  offence 
1  a  penalty  may  be  attached,  although, 
te,  the  offending  parties  never  could 
I  more  than  10j<.  a  day.  The  only 
Qg  point  is,  whether  or  not  for  two 
offences  two  separate  summonses 
taken  out.  It  bos  been  argued  that 
)t  be  done.  Here  nineteen  sum- 
were  issued;  but  the  complaint  of 
ons  summoned  only  raises  a  question 
lether  the  justices  rightly  used  their 
>n  as  to  costs,  and  that  is  not  a 


matter  of  law.  We  can  account  for  the 
mode  in  which  such  discretion  was  exercised, 
when  we  find  that  sufficient  warning  had 
been  given  to  the  owners  of  the  premises  by 
the  previous  proceedings  against  them,  and 
yet  they  remained  contumacious.  I  would 
add  that  I  do  not  wish  to  give  an  opinion 
upon  a  point  which  it  is  unnecessary  to 
decide,  but,  at  present,  I  incline  to  think 
that  compelling  the  justices  to  state  a  case 
would  not  b«  the  proper  form  in  which  to 
raise  this  question. 

Rule  discharged  with  costs.  (1) 

Attorneys  for  prosecution :  Bower  &  Cotton. 
Attorneys  for  defendants :  Chester  A  Urqu- 
hart. 

(1)  See  the  next  co^e. 
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Thb  Great  Western  Railway  Compant,  Appellants;  Bishop,  Respondent. 

[7  Q.  B.  550.J 


— ^Nuisances  Removal  Act,  1855  (18  &  19 
Vict.  c.  121),  8.  8. 

8  0/18  <fc  19  Vict.  c.  121,  the  tvord 
€68  "  shall  include  aiiy  ffremises  in  such 

9  to  be  a  uuiaance  or  injurunis  to  health. 
Plants  were  the  owners  of  a  railway 
er  a  highway.  The  rain-ivater  collected 
idge,  and,  running  through  the  planks, 
m  to  the  highway  and  on  persons  using 
vuy.     The  appellants  were  summoned, 

12  of  the  above  Act,  for  allowing  a 
to  exist  on  their  premises,  and  the 
rdered  its  abattment : — 
that  the  Act,  being  a  sanitary  Act, 
mly  to  such  nuisances  as  were  injuritms 
;  and  that  as  the  nuisance  complainetJ 
ot  injurious  to  h&dth,  the  justices  were 
.  ordering  its  abatement, 

rtated  by  Justices  of  Aberavon,  under 

Vict  c.  43. 

iplaint  was  preferred  by  the  respon- 

inspector  of  nuisances,  against  the 
is,  under  s.  12  of  the  Nuisances  Re- 
Lct,  1855  (18  &  19  Vict.  c.  Til),  (1) 

in  and  upon  the  premises  of  the 
ts  being  a  railway  bridge  situate  in 
Street,  within  the  district  of  the 
n  Loc^  Board,  the  following  nuisance 
that  is  to  say,  a  want  of  proper  and 
k  means  to  prevent  the  percolation 
rflow  of  water  upon  persons  passing 


B  0.  8y  ante,  p.  491,  and  s.  12,  ante, 

(l^ 


under  or  near  to  the  premises,  and  that  the 
nuisance  was  caused  by  the  act  or  de&ult  of 
the  appellants. 

At  the  hearing  it  was  proved  on  the  part 
of  the  respondent  that  the  bridge,  being  the 
property  of  the  appellants,  was  situate  over 
Church  Street,  in  the  borough  of  Aberavon. 
That  the  bottom  of  the  bridge  was  formed  of 
wooden  planks,  and  that  both  during  rainy 
weather  and  for  some  time  afterwards  the 
water  percolated  through  the  bridge  on  to 
the  street  below,  insomuch  that  foot  passen- 
gers were,  even  after  the  rain  had  ceased, 
obliged  to  make  use  of  their  umbrellas  when 
passing  under  the  bridge,  and  that  the  water, 
having  passed  through  the  bridge,  was  dirty. 
That  there  was  nothing  under  the  bridge  to 
prevent  the  water  falling  upon  the  i)assengers 
passing  along  the  street,  and  it  was  admitted 
by  the  respondent  that  no  water  from  either 
side  of  the  bridge  flowed  on  to  the  bridge 
itself,  being,  as  a  fact,  somewhat  higher  than 
either  side  of  the  railway,  and  the  water  so 
running  from  the  bridge,  no  rain  or  other 
water  did  or  could  percolate  through  the 
bri^^  except  such  as  came  down  from  the 
clouds  on  to  the  bridge  itself. 

It  was  contended  on  the  part  of  the  appel- 
lants:— First,  that  the  percolation  of  the 
water  through  the  bridge  upon  the  passen- 
gers in  the  street  was  not  a  nuisance  within 
the  meaning  of  the  Nuisances  Bemoyal  Act 
for  England,  1855,  inasmuch  as  it  was  not 
injurious  to  health.  Secondly,  that  the  bridge 
in  question  did  not  come  within  the  meaning 
of  the  word  **  premises/'  as  interpreted  by  the 
Act.    The  justices  decided  against  the  appel- 
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lants,  and  made  an  order  for  the  abatement 
of  the  nuisance. 

The  questions  for  the  opinion  of  the  Court 
are :  First,  whether  it  was  necessary,  on  the 
part  of  the  respondent,  to  prove  that  the 
nuisance  complained  of  was  injurious  to 
public  health.  Secondly,  whether  the  bridge 
in  question  came  within  the  meaning  of  the 
word  "premises,"  as  interpreted  by  the 
Nuisances  Rcmoyal  Act  for  England,  1855. 

Lo]}es,  Q.C.  (/i'aym"7idmih  him),  for  the  ap- 
pellants. Water  running  through  the  planks 
of  a  railway  bridge,  and  falling  on  persons 
walking  in  the  street  below,  is  not  a  nuisance 
within  the  Nuisances  Removal  Act,  1856,  as 
it  is  not  injurious  to  health.  The  recital  of 
the  Act  shews  that  it  was  parsed  to  amend 
t})e  Nuisances  Removal  and  Diseases  Preven- 
tion Act,  1848,  and  the  Nuisances  Removal 
and  Diseases  Prevention  Amendment  Act, 
1849,  those  Acts  being  defective ;  it  is  there- 
fore a  sanitary  Act,  and  nuisances  to  which 
this  Act  is  applicable  are  nuisances  which 
affect  health.  Section  8  defines  '*  nuisances  " 
to  be  any  premises  in  such  a  state  as  to  bo  a 
nuisance  or  injurious  to  health.  It  is  clear 
that  the  word  "  premises,"  as  defined,  means 
premises  in  such  an  unhealthy  and  foul  state 
as  to  be  a  nuisance  or  injurious  to  health. 

[He  was  then  stopped  by  the  Court.] 

iJerschtU,  Q.C.  (./.  B.  Buf/hf-s  with  him), 
for  the  respondent.  The  Act  intended  to 
give  an  inexpensive  remedy  for  the  abatement 
of  a  nuisance  such  as  that  complained  of, 
instead  of  resorting  to  an  indictment,  it  is 
therefore  not  confined  to  nuisances  which  are 
injurious  to  health.  Any  nuisance  within 
the  f«mr  heads  given  in  s.  8  is  within  the 
Act.  This  case  falls  within  the  first  head  of 
that  section.  The  words  are  in  the  alterna- 
tive, and  the  meaning  is,  that  all  premises  in 
such  a  state  ns  to  be  a  nuisance,  or  in  such 
a  state  as  to  be  injurious  to  health,  may 
be  proceecied  against  under  s.  12,  and  the 
words  of  8.  13  which  provide  the  means  of 
getting  rid  of  a  nuisance  are  large  enough 
to  give  a  remedy  for  all  nuisances.  Sec- 
tions 12  and  13  are  not  confined  to  public 
premises,  but  all  premises  which  have  an 
owner  or  occupier,  and  therefore  include 
private  premises. 

CocKBURN,  CJ.  1  think  this  conviction 
cannot  l)o  upheld,  and  I  regret  it,  for  1  think 
that  it  would  be  very  convenient  and  very 
useful  that  there  should  be  a  summary  juris- 
diction in  such  a  case ;  but  that  it  would  be 
convenient  that  there  should  be  a  summary 
jurisdiction  is  not  sufficient  We  must  not 
act  upon  any  such  motive  of  public  conve- 
nience where  we  are  construing  an  Act  of 
Parliament,  unless  we  see  the  construction 
that  would  carry  out  such  a  public  object  is 
warranted  by  the  language  of  the  statute. 
The  Act  speaks  of  nuisances  or  things  in- 
jurious to  health,  and  I  think  that  the  dis- 
tiuction  taken  by  Mr.  Lopes  is  the  true  one, 


that  it  was  intended  for  the  benefit  of  public 
health  or  health  generally,  to  secure  the 
means  of  abating  things  that  were  either 
matters  of  public  or  private  nuisanoe,  of 
public  nuisanoe  as  conung  within  thewonl 
"  nuisance/'  and  private  nuisance  as  comiiK 
within  the  words  "iiyurious  to  health^ 
but  whether  you  regard  public  or  priTiti 
nuisance,  still  it  was  intended  that  the  pomn 
of  this  Act  should  apply  only  when  the  thiqf 
complained  of  was  injurious  to  h^th.  It 
was  admitted  that  this  Act  cannot  be  cni- 
sidered  as  comprehending  within  its  )» 
visions  all  things  which  would  amouiitli 
nuisances  in  point  of  law.  ObstructioDsiit 
highway  and  a  variety  of  other  offences  rf 
that  kind  against  public  convenience  viiitk 
are  in  point  of  law  nuisances,  never  can  bii 
been  intended  to  be  within  the  scope  of  tkii 
legislation.  It  becomes  therefore  necessiif 
to  draw  a  line  somewhere.  We  can  oely 
discover  that  line  by  reference  to  the  efidcit 
scope  and  purpose  of  the  enactinent  Iti 

Elain  that  the  object  was  to  protect  the  pnbfc 
ealth  and  private  health  of  individuals  IrrioK 
in  towns,  or  in  the  neighbourhood  of  tom 
1  think  that  affords  us  a  guiding  prineiiili 
by  which  to  construe  this  Act,  aixi  tU 
"  nuisance,"  the  general  term  used  in  Hi 
Act,  must  be  taken  to  mean  a  nuisance  Mr 
ing  public  health.    We  have  then  to  jif 
whether  this  is  a  nuisance  of  that  deeeriptioii 
I  cannot  but  think  that  it  amounts  to  a  lef 
serious  annoyance  and  inconvenience  to  pff* 
sons  who  have  to  pass  under  the  mpk 
and  that  annoyance  and  inconvenience  iiflM 
which  they  ought  not  to  be  subject  to  I 
pronounce  no  opinion  whether  it  mjoy  ^ 
mdictablo  at  common  law.    Possibly  ft 9^ 
be  so.    However,  although  this  nnf  h» 
nuisance  at  common  law,  it  is  not  ainim 
within  this  statute,  because  it  is  not  aoDBMA 
that  can  be  said  to  affect  public  health,  ex- 
cept in  a  very  indirect  ana  remote  laaaet 
not  such  as  could  be  contemplated  by  tk 
Act  of  Parliament.    The  statute  is  intaiU 
evidently  to  prevent  all  those  nuisanoeavhkl 
arise  from  slaughter-houses  and  aocnnnda' 
tions  of  refuse  matter,  and  a  Tariety  of  other 
injurious  or  obnoxious  trades  whidi  an  * 
nuisance  to  the  public,  and  cannot  be  to^ 
to  apply  to  such  a  case  as  the  present 

Lush,  J.  I  think  it  clear  the  words  rod 
in  s.  8  are  not  used  in  their  ordinary  kP^ 
sense  as  denoting  everything  which  is  w 
subject  of  an  indictment  at  common  I^v* 
But  they  must  receive  some  limitation.  Ii- 
stances  may  be  put  of  nuisances  whidi  an 
clearly  beyond  the  province  of  this  Act, » 
obsinicting  a  highway  or  keeping  an  unnilf 
bull  in  a  field  in  which  there  is  a  public  fool- 
path  ;  then  if  the  word  nuisance  in  the  Act 
must  bo  hmited,  I  can  see  no  other  gnide  to 
its  construction  than  by  referring  to  tbo« 
wrongful  acts  spoken  of  by  the  statute,  vix^ 
injuries  to  health. 
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r,  J.  I  am  of  the  same  opinion.  I 
;he  peculiar  language  used  in  s.  8, 
bat  the  word  "nuisances  shall  in- 
premises  in  such  a  state  as  to  be  a 
or  injurious  to  health,"  it  was  in- 
extend  the  oi)eration  of  this  Act 
Y  to  cases  in  wluch  there  would  be 
3  in  the  ordinary  sense  of  the  word, 
^mething  obnoxious  to  the  public, 
x>  those  cases  where  although  there 


is  no  iiyury  to  the  public  the  thing  com- 
plained of  is  injurious  to  the  health  of  the 
inhabitants  of  a  house,  and  therefore  a  private 
injury. 

Judgment  for  the  appellants. 

Attorneys  for  appellants:  Young,  Maples, 
TeesdaJey  &  Co, 

Attorneys  for  resiwudeut:  Norri*,  Aliens, 
ds  Carter.  , 
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The  QuBKif  ON  thx  Pbosboution  of  Jostiobs  of  Nokfolk,  Respondents  v. 

RowELL,  APPBLI4ANT.    [7  Q.  B.  490.] 


-Licence  for  Sale  of  Exciseable  Liquors 
00.  4,  c.  61,  8.  14 — Change  of  Tenant — 
ition  of  JoBticea — JuriBdiction  of  Special 


ns. 


occupier  of  a  house,  licensed  vnder 
z,  61,  having  been  fined frr  an  offence 
he  tenor  of  his  licence,  was  ejected  hy 
rd  on  the  I'th  of  May.  In  Jwie,  If, 
ito  possession,  and  on  the  5th  of  June 
sessions  reused  to  indorse  GJ's  licence 
ier  5  <fe  6  Vict,  c,  44.  B,  then  gave 
ion,  and  at  the  general  licensing  meet' 
3  4th  of  September  the  hous"  was  un- 
ind  no  application  was  made  for  a 
he  apptllant  afterwards  became  tmunt, 
ed  at  the  special  sessions  on  Vie  20th 
her  for  a  new  licence  under  s,  14  ;  but 
''ing  the  case  on  the  merits  the  justices 
grant  a  ntw  licence.  On  apfeui,  the 
zssiims,  finding  the  appellant  to  be  a 
ernon,  dismissed  the  appeal  on  the 
lat  the  granting  or  refusing  of  such 
jce  was  within  the  discretion  of  the 

special  sessions : — 

\hat  the  justices  had  a  discretion  to 
"efttse  the  licence, 

whether  under  the  circumstances  the 
sions  had  any  jurisdiction. 

)eal  against  the  refual  of  Justices  of 
ty  of  Norfolk  to  grant  an  alehouse 
0  William  Rowell,  the  tenant  of  a 
;ouse  called  the  "Marshland  Inn." 
14  of  9  Geo.  4,  c.  61,  the  quarter 
lismissed  the  appeal,  subject  to  the 
case. 

mal  notices  were  admitted  to  have 
in. 

larshland  Inn  is  a  house  let  for  a 
ears  to  Messrs.  Eyre  &  Co.,  brewers, 
s  Lynn.  In  September,  1870,  W. 
was  tenant  under  Messrs.  Eyre,  and 
anal  general  licensing  meeting  held 
lonth  he  obtained  a  licence  for  the 


sale  of  exciseable  liquors,  under  9  Geo.  4, 
c.  61.  In  April,  1871,  Gregory  was  fined  by 
the  magistrates  for  an  offence  against  the 
tenor  of  his  licence.  On  the  15th  of  May 
following  Met^srs.  Eyre  having  given  Gregory 
notice  to  quit,  and  Gregory's  interest  therein 
having  been  duly  determined  thereby,  and 
Gregory,  notwithstanding,  having  refused  to 
deliver  up  possession,  obtained  from  the 
magistrates  a  warrant  in  ejectment  imder 
1  &  2  Vict  c.  74,  s.  1,  for  the  redelivery  of 
the  house  to  them.  On  the  17th  of  May, 
Gregory  went  out  of  the  house  under  threat 
of  eviction  under  the  above-mentioned  war- 
rant, which  was  not  therefore  put  in  force, 
and  Messrs.  Eyre  thereupon  resumed  pos- 
session. 

At  the  beginning  of  June,  1871,  one  Huckle 
was  let  into  possession  by  Messrs.  Eyre,  as 
their  tenant,  and  on  the  5th  of  that  month 
he  apphed  to  the  justices  in  petty  sessions 
under  5  &  6  Vict.  c.  44,  to  endorse  Gregory's 
licence  to  him,  but  they  refused  to  do  so. 
Huckle  soon  after  gave  up  the  house  to 
Messrs.  Eyre,  and  at  the  annual  general 
licensing  meeting  held  on  the  4th  of  Sep- 
tember, 1871,  the  house  was  unoccupied 
and  no  application  was  made  for  a  licence  in 
respect  of  it. 

On  the  20th  of  November,  1871,  a  special 
session  was  held  under  9  Geo.  4,  c.  61,  s.  4, 
and  the  apjiellant,  who  had  become  tenant  of 
the  house  since  the  licensing  meeting  of  the 
4th  of  September,  applied  to  the  special 
sessions  for  a  new  licence  under  s.  14,  but 
the  magistrates  after  hearing  the  appellant's 
counsel,  and  considering  the  application  on 
its  merits,  refused  to  grant  a  new  hcence 
to  the  appellant  in  respect  of  such  house. 
Against  this  refusal  the  present  appeal  was 
made  to  the  quarter  sessions. 

It  was  contended  on  the  part  of  the  appel- 
lant, and  denied  on  the  part  of  the  responoients, 
that  the  magistrates  at  such  special  session 
had  no  discretion,  but  were  oouird  under 
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9  Geo.  4.  c.  61,  8.  14  (1),  and  34  &  35  Vict. 

c.  88.  B.  1,  to  tyrant  the  appellant  the  licence 
that  he  asked  for. 

The  quHrtcr  te!<sion  held  that,  although 
Gregory  was  a  jierson  dnly  licenKed  under 
y  Geo,  4,  c.  61,  and  removed  from  or  yielded 
up  poesession  of  the  hoURe  specified  in  hix 
licence  at  a  period  before  the  geueml  annual 
licensing  meeting,  and  thoni^h  it  would  have 
been  lawful  for  the  justices  at  a  petty  eession 
to  grant  a  licence  to  a  new  tenant  or  occupier 
of  such  house  under  s.  14  of  that  statute, 
yet  that  such  licence  so  granted  would  have 
been  a  new  licence,  and  that  the  granting 
<)r  refusing  of  such  new  licence  was  within 
the  discretion  of  the  magiKtratca  at  the 
Rpeciol  session,  and  therefore  the  appeal  was 
dismiBsed. 

If  the  Court  should  bo  of  opinion  that  it 
was  discretionary  with  the  magistrates  as- 
sembled at  the  special  session  on  the  20th  of 
Noveinber  to  grant  or  refuse  the  new  licence 
to  the  appellant  (a  proper  person)  under  the 
above  circumstances,  then  the  judgment  of 
the  quarter  sessions  was  to  stand  confirmed. 

Btofeld,  for   the    respondents,    contended  ■ 
that  the  cose  was  not  within  a.  14,  and  that 
the  justices  at  special  sessions  had  no  juris- 
diction to  grant  a  new  licence,  and  he  referred 
to  two  previous  cases  (ante,  pp.  486,  496) ; 
but  assuming  the;  had  jurisdiction,  they  had   | 
n  discretion,  and  were  not  bound  to  grant 
a  new  licence.    The  fitness  of  the  appellant  , 
Ib  admitted,  but  the  justices  had  a  right  to 
'  consider  the  fitness  of  the  house  and  the 
wants  of  the  neighbourhood,  &c.     Sects.  4 


(1}  Ste  Ihc  scctiou  ict  oat,  ni 


!,  p.  iSti,  II 


B   (1). 


and  14  mnst  be  read  bmthei ;  and  a  9 
shews  that  justices  tuive  a  discreticn  in  eray 
case.  Even  in  tbe  case  of  a  tnuefer  <rf  &« 
licence  under  6  A  6  Tict.  c.  44,  t^e  jnxtei 
have  a  discretion.  This  point  in  effect  ii 
determined  by  the  judgment  of  the  Ceint 
in  Seg.  t.  Lanenihirt  Jniiieet  {ante,  p^  343.) 
No  counsel  appeared  for  the  ippellut. 
The  Court  intimat«d  that  it  waa  nnneceEsuy  j 
to  o^ue  the  other  point.  j 

Blackbitbn,  j.      As  far  as  we  con  N4  I 

without  having  the  afieistance  of  coonsd  ta  J 
the  appellant,  there  is  nothing  whatever  ■ 
the  Act  lo  make  it  obligatory  on  the  joita 
at  special  sessions  to  grant  a  licence.  I 
is  quite  unnecessary,  therefore,  to 

whether  the  justices  at  special  seas  

jurisdiction.     The  appeal  was  rightly  fr 
missed,  and  the  order  of         ' 


Uellob,  j.,  ooucuned. 

LtrsH,  J.  I  do  not  feel  the  least  dad' 
that  the  justices  had  a  discretion  to  riBi 
the  licence.  Whether  they  had  jurisdidiB 
is  to  my  mind  the  only  question  admittiii((( 
any  doubt.  I  may  observe  that  &  14  p^ 
hibits  the  granting  of  a  licence  it  it 
special  sessions  in  any  cases  except  thM 
enumerated. 

Order  0/  Setii'iiia  coffirmti.  (1) 

Attorneys  for  appellant :  ParkU  <t  Ptsif. 

Attorney  for  respondents:  WUkitt. 


June  13,  ltf?2.      Brown  v.  Kookst.      [7  Q.  B.  (Er.  Ch.)  5«8.] 


Uddm  Icept  for  Public  Dancing,  Mosio,  or  other 
Pablio  Entertaioment  —  Licence  for  Husio 
only— 25  Geo.  2,  c.  3e,  as.  2,  S. 

Under  25  Gm.  2,  c.  3G,  «.  2,  which  empowert 
justice!  to  KixTae  a  huute  for  public  dancing, 
music,  or  othtr  public  entertainment  of  a  like 
kind,  t/ie  justices  have  a  discretion  (a  ijranl  a 
licence  for  ont  i^  the  purposes  only,  viz.,  muiic ; 
and  the  keeper  qf  a  house  with  a  music  licence 
only,  is  liable  to  the  penally  /or  keeping  a  house 
without  a  licence,  if  he  permit  public  dancing 
in  the  luiuse. 

So  held  in  the  Court  of  Exchequer  Chamber, 
affirming  the  decision  of  the  Court  of  t^eett't 

Appk.vl  from  tbe  decision  of  the  Court  of 


Queen's  Bench,  making  absolute  a  rak  k) 
enter  a  verdict  for  the  plaintiff.  (1)  I 

This  is  a  qui  tam  action  bron^t  by  tte  I 
plaintiff,  a  common  informer,  to  lecoTci  t 
penalty  of  KXM.  under  25  Geo.  2.  c  36,  tx   I 
keeping  a  house  or  room  for  public  d>iiciii(   ' 
without  a  licence. 

The  declaration  is  in  the  form  allowed  to 
B.  13.  The  plea  is  nil  debet  by  21Jte.  1. 
c.  4,  a  4,  whereon  issno  is  joined. 

The  action  was  tried  by  Lush,  J.,  at  ths 
Middlesex  sittings,  on  the  23rd  <i  Jaooiiy, 
1871,  when  the  foUovriDg  facts  were  provid. 
The  defendant  was  propriety  and  ke^ertf 
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le  Cambridge  Mnsic  Hall,  within  twenty 
iles  of  the  city  of  WoKtminster ;  on  the 
5tii  of  Novenilier,  IWO,  the  defendant  pcr- 
itted  dancing  in  the  hall  by  the  perforni- 
ace  on  a  stage  of  a  divertissement  ballet 
illed  "  The  Revels  of  the  SylT)hide8."  This 
allet  was  performed  by  two  dancers  selected 
nd  employed  by  the  defendant.  The  stage 
fu  arranged  with  scenic  accompaniment, 
iad  a  cataract  of  real  water  at  the  back,  with 
lymph  rising  from  the  back.  All  persons 
vbo  paid  at  the  doors  were  admitted  to  the 
nil  to  view  the  dancing ;  bat  with  the  ex- 
q)tion  of  the  two  dancers  dancing  the  ballet, 
10 person  danced  in  the  hall,  and  no  danciog 
m  permitted. 

The  defendant  held  a  licence  for  music  in 
to  hall,  duly  granted  to  him  by  the  magis- 
UtB  of  the  coimty  under  25  Geo.  2,  c.  36 ; 
IT  the  entrance  to  the  hall  was  duly  affixed 
d  kept  the  inscription,  "Licensed pursuant 
Act  of  Parliament  of  the  25  of  King  George 
d  Second,"  in  accordance  with  s.  3  of  the 
Ltnie. 

mhe  jury  found,  that  the  dancing  was  a 
betsntial  part  of  the  entertainment,  and 
ii  music  only  ancillary  thereto,  and  that 
^  defendant  kept  the  hall  for  music  and 
neing. 

iThe  judge  directed  the  verdict  to  be  en- 
^  for  the  defendant,  giving  leave  to  move 
enter  a  verdict  for  the  plaintiff. 
A  rule  was  afterwards  obtained  and  made 
H>lute.  (1) 

Ddt/,  Q,C.  (ff.  D,  Bennett  with  him),  for  the 

Ibodant. 

il.  T,  Cole,  Q.C.  (Rhnund  Thvmas  with  him), 

'  the  plaintiff. 

Tfao  arguments  were  the  same  as  in  the 

art  below. 

Kellt,  CB.  I  am  of  opinion  that  the 
jgment  of  the  Court  of  Queen's  Bench 
ould  be  affirmed.    The  question  arises  on 

2  of  25  Geo.  2,  c.  36,  and  is  whether,  where 
icence  has  been  granted  for  keeping  a  house 
r  public  music,  but  without  introducing  the 
was  also  for  public  dancing,  the  Act  is  vio- 
;ed  by  the  house  being  kept  for  dancing, 
d  the  holding  and  permitting  of  dancing 
sre,  as  well  as  for  public  music.  It  has 
en  argued  that,  if  the  justices  have  no 
war  to  grant  a  licence  for  one  only  of  the 
ings  mentioned,  a  licence  having  been 
uited,  it  must  be  taken  to  be  a  licence  for 

the  purposes  mentioned  in  the  Act.  It  is 
sessary,  therefore,  to  determine  whether 

3  justices  have  power  to  grant  a  licence  for 
isic  or  for  dancing  only.    I  am  of  opinion, 

tiM  true  construction  of  this  Act,  that  it  is 
DQpetent  for  the  justices  to  grant  a  licence 
*  mnfiic  and  music  only,  or  it  is  competent 

;i)  Ante,  p.  S75 ;  whire  see  tho  sections  of  the 
%  of  Parlianii  nt. 


for  them  to  grant  a  h'cence,  if  they  think  fit, 
for  dancing  or  for  public  entertainments  of  a 
like  kind. 

Lfet  us  consider  tho  probable  object  of  the 
legislature  in  passing  this  Act,  and  hero  we 
must  apply  our  knowledge  and  experience  of 
human  life,  and  of  the  description  of  houses 
which  are  to  be  found  within  the  metropolis, 
to  the  question  that  is  now  before  us.  A 
house  kept  for  purposes  of  public  music,  that 
is,  for  public  entertainments,  for  concerts,  or 
for  the  performance  of  single  pieces  by  single 

Serformers  on  musical  instruments,  is  totally 
ifferent  in  its  effect  from  a  house  kept  for 
public  dancing.  A  house  may  be  licensed  for 
public  music  at  which  persons  may  a^i^mble, 
and  may  be  productive  of  no  mischief  to  the 
public  by  any  such  assembly.  On  the  other 
hand,  wo  know  that  where  houses  are  kept 
and  used  for  public  dancing,  mischief  does 
sometimes  arise.  I  imagine  the  legislature 
must  have  intended  there  should  lie  a  power 
to  grant  a  licence  for  houses,  for  tho  purpose 
of  musical  entertainments,  in  many  cases 
where  it  would  be  extremely  inexpedient  and 
dangerous  or  hurtful  to  the  public  to  grant 
a  licence  for  dancing.  But  passing  away 
from  what  one  cannot  but  believe  was  the 
actual  intention  of  the  legislature,  let  us  look 
to  the  words  of  the  Act  itself:  "Any  room, 
garden,  or  other  place,  kept  for  public  danc- 
ing, music,  or  other  public  entertainment  of 
a  like  kind."  Here  it  is  put  in  the  alterna- 
tive, and  if  it  stopped  there,  and  the  provision 
merely  was  that  any  house,  &c.,  kept  for 
public  dancing,  music,  or  other  entertain- 
ments, should  be  duly  licensed,  it  might  raise 
a  doubt  whether  tho  licence  was  intended  to 
be  for  the  one  or  for  tho  other  separately,  or 
for  both  together,  at  the  pleasure  of  the  ma- 
gistrates ;  but,  when  we  find  that  there  is  a 
provision  '*  That  no  such  house  kept  for  any 
of  the  said  purposes,  although  licensed  as 
aforesaid,  shall  be  open  for  any  of  the  said 
purposes  before  the  hour  of  five  in  the  after- 
noon," it  seems  to  be  manifest  that  the  legis- 
lature contemplated  and  intended  that  licences 
might  be  granted  for  one  of  the  purposes  and 
not  the  other;  and  we  must  read  these  words 
and  give  them  their  real  meaning,  and  the 
only  reasonable  meaning  that  can  be  put 
upon  them  is,  as  if  the  legislature  had  said 
that  no  such  house  kept  for  any  of  the  said 
purposes,  although  licensed  as  aforesaid,  that 
is  to  say,  whether  licensed  for  music  only,  or 
for  dancing  only,  or  for  both,  should  be  open 
before  five  in  tho  afternoon.  No  other  rea- 
sonable construction  can  bo  put  upon  the  Act 
of  Parliament ;  and  it  therefore  seems  to  mo 
clear  that  the  intention  of  tho  legislature 
really  was  that  it  should  he  in  tho  discretion 
of  the  magistrates,— according  to  the  place 
and  the  position  of  the  house,  the  nature  of 
the  neighbourhood,  the  kind  of  persons  who 
would  hQ  likely  to  assemble  in  such  a  house, 
and  also  in  regard  to  tho  recommendation  ana 
the  expressed  opinions  of  tho  inhabitants  iv* 
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the  neighbourhood  in  which  the  house  is  to 
be  licensed, — to  grant  a  licence  for  ]'Ublic 
entertainment  only,  or  for  the  purpose  of 
public  dancing. 

It  has  been  observed  by  the  learned  counsel 
f  jr  the  defendants,  that  the  consequences  of 
acting  in  pursuance  of  this  Act  of  Parliament 
must  be  taken  into  consideration ;  and  he  has 
called  our  attention  to  what  is  well  worthy 
of  attention,  which  is,  that  all  that  appears 
outside  the  house,  and  therefore  all  that  the 
public  in  general  might  possibly  be  acquainted 
with,  is  that  the  house  is  licensed  pursuant 
to  Act  of  Parh'ament  of  25  King  George  II. ; 
and  no  one,  on  reading  those  words  without 
entering  that  house,  could  know  whether  it 
was  licensed  for  music,  and  music  only,  or 
whether  it  was  not  also  licensed  for  public 
dancing.  Then  anyone  going  in  the  house 
being  Koensed  for  music  only,  and  finding 
dancing,  would  be  liable  to  be  seized  by  the 
police  officers,  and  liable  to  be  dealt  with 
according  to  law.  Undoubtedly  this  is  a 
consequence  which  justifies  one  observing 
that  the  Act  has  been  somewhat  carelessly 
and  improvidently  framed — observations  that, 
unfortunately,  we  are  too  often  called  upon, 
or  at  all  events  are  too  often  justified,  in 
making  on  more  modem  Acts  of  Parliament. 
But  this  is  certainly  to  be  observed,  that  the 
persons  found  in  an  unlicensed  house  can 
only  be  apprehended  by  warrant.  Now  no 
one,  I  apprehend,  would  authorize  a  police 
officer  by  warrant  to  seize  a  person  in  a  house 
of  public  entertainment,  who  might  be  there 
innocently,  unless  there  were  circumstances 
to  shew  that  the  person  so  found  in  that 
house  was  wilfully  offending  against  the  Act 
of  Parliament.  But  however  that  may  he,  1 
think  no  reasonable  doubt  can  be  entertained, 
upon  the  Act  of  Parliauient,  that  it  is  com- 
petent for  the  magistrates  to  grant  a  licence 
for  music,  and  for  music  only ;  and  in  this 
case,  they  having  granted  a  licence  for  music 
and  no  licence  for  dancing,  the  defendant  has 
offended  against  the  Act  of  Parliament,  and 
is  liable  to  the  penalty ;  and,  therefore,  the 
judgment  of  the  Court  below  must  be  affirmed. 

Martin,  B.  I  am  of  the  same  opinion.  I 
should  have  thought  that,  if  it  were  not  com- 
petent to  the  justices  to  grant  a  licence  for 
music  only,  then  the  result  would  be  the 
licence  would  be  void;  and  therefore  the 
defendant  kept  a  place  for  public  dancing 
without  any  authority  at  all.    But  my  notion 


is,  that  it  appears  from  the  Act  of  Parli: 
that  it  was  competent  for  the  justices  to 
a  licence  for  any  one  of  these  purpose 
my  judgment  the  Act  of  Parliament  si 
It  says  that  a  room  kept  for  public  dai 
music,  or  other  public  entertainments  of 
kind  in  London  or  Westminster,  or  wi' 
certain  distance,  without  a  licence  foi 
purpose,  shall  be  a  disorderly  house ;  i 
I  read  it,  I  should  have  said  it  was  en 
tent  for  the  justices  to  grant  a  licen* 
public  dancing,  or  for  music,  or  for  pub) 
tertainments  of  a  like  kind ;  and  what  "; 
entertainments  of  a  like  kind  "  meant  I  si 
have  thought  was  shewn  by  s.  4  of  the 
which  provides  that  the  Act  shall  not  i 
to  Coven  t  Garden,  Drury  Lane,  or  the 
market  theatres.  So  that  public  ente 
ments  of  a  like  kind  mean  dramatic  c 
tainments.  I  think  s.  3  also  strongly  s 
that  a  licence  may  be  granted  for  one  a 
purposes.  In  order  to  give  notice  U. 
public,  there  is  to  be  printed  in  capita 
ters,  "  Licensed  pursuant  to  Act  of  Pi 
ment  of  the  25th  of  King  Greorge  the  Seo 
The  argument  upon  this  was,  that  anyp 
seeing  this  notice  outside  the  house,  s 
fancy  when  he  went  into  the  house  he  s 
either  dance  or  sing,  or  hear  others  sing 
see  them  act  and  play.  I  think  it  i 
be  very  hard  upon  a  man  if  he  were  1 
punished  when  he  went  into  a  house  ex 
iug  to  find  it  licensed  for  all  these  puri 
and  finding  it  only  for  one.  I  think  hei 
have  an  excellent  claim  upon  Her  Majes 
be  relieved  from  any  pum'shment  Sect 
seems  to  me  to  indicate  that  it  was  comp 
for  the  justices  to  grant  a  licence  fcarp 
dancing,  or  for  music,  or  for  other  f 
entertainments  of  a  like  kind;  and  titfti 
man  t()  whom  the  licence  had  been  g|B 
to  keep  the  room  for  public  dancing 
mitted  a  breach  of  the  conditions,  then 
trates  were  prohibited  from  giving  a  li 
for  any  of  the  purposes  aforesaid.  So, 
forfeited  his  licence  with  respect  to  the ' 
ing,  he  could  never  have  a  licence  agft 
any  of  the  other  purposes. 

WiLLSs,  Btlbs,  Ebaiing,  and  Bbri 
concurred. 

Judgment  afim 

Attorneys  for  plaintiff :   Webster  &  On 
Attorneys  for  defendant :  Bouih  &  Sta 
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April  30, 1872.    Stkblk,  AppELLAirr;  Bbannan,  Rbspondeht.    [7  C.  P.  261.] 


B  Publication — Misdemeanour — Seizure  and 
itmction  of  Obscene  Books  under  20  &  21 
3t  c.  83,  8. 1 — Report  of  Judicial  Proceed- 
j8 — Privilege. 

olice  magistrate  had  ordered  the  destruc- 
copies  of  a  pamphlet ,  which  the  appellant 

hia  shop  for  sale,  as  ob^ene  hooks,  under 
1  Vict,  c.  h3,  8,  1.  TIas  pamphlet  vxms  a 
itially  c(trrect  report  of  the  trial  of  one 
on  an  indictment  for  a  misdemeanour  in 
a  certain  obscene  ^cork  cabled  the  **  Cofi- 
al  Unmasked  f^  but  it  set  out  that  work 
,  whereas  at  tfie  trial  it  toas  taken  as  read, 
ssayes  in  it  only  referred  to : — 
I  (follounng  the  decision  in  Reg.  v.  Hick- 
iw  Hep.  3  Q.  B.  360),  that  the  pamphlet, 
f  sucJt  a  character  that  it  would  necessa- 
wi  to  the  depravation  of  the  public  morals, 
.  obscene  book  within  20  «fe  21  Vict,  c,  83, 
\ihough  the  object  of  those  publishing  it 
»  suppress  a  system  they  thought  immoral 
midous, 
[,  also  {following  the  decision  in  Rex  v. 

(3  B,A  A,  167),  that  the  privilege  given 
law  to  reports  tf  judicial  proceedings  dues 
'end  to  reports  which  contain  matters  of 
\cene  and  demoralising  character,  and 
e  case  u'ot  therefore  unthin  20  (b  21  Vict, 
nd  the  decision  of  the  magistrate  correct, 

I  stated  by  a  police  magiBtrate  under 
1  Vict.  c.  43. 

'be  appellant  is  the  occupier  and  ma- 
of  a  shop,  being  14,  Tavistock  Street, 
t  Garden,  within  the  metropolitan  police 
t,  for  a  body  called  or  known  as  the 
tant  Electoral  Union,  whose  objects,  as 
th  in  their  prospectus, are  inter  alia  "to 
t  against  the  teachings  of  tiie  Romish 
iseyite  systems,  which  are  un-English, 
al,  and  blasphemous ;  to  maintain  the 
tantism  of  the  Bible  and  the  liberty  of 
id;"  and  "to  promote  the  return  to 
ment  of  men  who  will  assist  them  in 
objects;  and  particularly  will  expose 
tfeat  the  deep-laid  machinations  of  the 
),  and  resist  grants  of  money  for  Romish 
jes." 

n  the  26th  day  of  January,  1871,  the 
dent,  who  was  an  inspector  of  the  me- 
tan  police,  under  authority  given  to 
y  special  warrant  duly  issued  under 
I  Vict.  c.  83,  seized,  at  the  shop,  14,  Ta- 
c  Street,  aforesaid,  about  181  copies  of 
sport  of  the  Trial  of  George  Mackey,  at 
'inchester  Quarter  Sessions,  18th  and 
•ctober,  1870,  from  Short-hand  Notes  of 
liter,  Lecturer  on  Short-hand  in  King's 
s,  London;  containing  the  Full  Text 
'  Morality  of  Romish  Devotion,  or  the 
sional  Unmasked/  shcvfing  the  De- 


pravity of  the  Romish  Priesthood  and  the 
Iniquity  of  the  Confassional.  For  the  use  of 
Heads  of  Families  and  Persons  of  Mature 
Years."  The  above  was  the  title  on  the  cover 
and  on  the  first  page. 

3.  Some  of  these  reports  were  sold  in  covers 
on  the  outside  of  which  no  reference  was 
made  to  the  trial,  but  which  contained  the 
following  title  and  description  of  the  book : 

"  The  Morality  of  Romish  Devotion,  or  the 
Confessional  Unmasked ;  shewing  the  De- 
pravity of  the  Romish  Priesthood  and  the 
Iniquity  of  the  Confessional. 

"  The  extracts  contained  in  this  pamphlet 
are  simply  specimens  of  the  moral  theology 
of  Rome,  teught  in  the  Royal  Collie  of  May- 
nooth  at  a  cc^  of  30,000/.  per  annum  to  this 
heavily-taxed  Protestant  nation.  Through 
the  unfaithfulness  of  both  Christians  and  po- 
liticians, lawlessness  has  become  legab'zed 
amongst  us,  and  the  most  atrocious  and  ob- 
scene maxims  and  practices  have  been  im- 
XKNsed  upon  the  people  as  moral  theology  and 
the  requirements  of  religion.  On  behalf  of 
morality  and  religion  we  adjudge  the  confes- 
sional as  here  '  unmasked '  to  be  a  foul  blas- 
phemy, and  worthy  to  be  execrated  of  man- 
kind, and  we  appeal  to  the  Word  of  Gkni  and 
the  common  sense  of  the  people  for  a  confir- 
mation of  our  verdict. — Ed. 

" '  The  time  may  come  when  it  will  become 
our  boundeh  though  painful  duty  to  rouse 
the  indignation  of  Englishmen  at  the  expense 
of  their  modesty  by  translating  and  circu- 
lating some  of  the  contents  of  that  charnel- 
house  the  confessional.'— Db.  MoNbilb. 

''  Protestant  Evangelical  Mission  and  Elec- 
toral Union,  14,  Tavistock  Street,  Covent 
Garden,  London.  Price  One  Shilling.  To 
be  had  at  all  Booksellers." 

4.  On  the  2nd  day  of  February  last  the 
appellant  duly  appeared  at  the  Bow  Street 
police  court,  before  Sir  Thomas  Henry,  the 
chief  magistrate  of  the  police  courts  of  the 
metropolis,  in  answer  to  a  summons  duly 
issuedf  under  the  said  statute,  to  shew  cause 
why  the  said  books  so  seized  should  not  be 
destroyed. 

5.  The  Protestant  Electoral  Union  had  been 
in  the  habit  of  selling  and  distributing  copies 
of  the  "  Confessional  Unmasked  "  previous  to 
April,  1868,  when  the  decision  was  given  in 
the  case  of  Beg,  v.  Ilicklin  (Law  Rep.  3  Q.  B. 
360).  In  consequence  of  that  decision  the 
first  edition  of  the  book  was  withdrawn  and 
a  new  one  published,  as  stated  in  the  follow- 
ing extract  from  the  introduction  (p.  iii.^  to 
the  new  edition :  "  Consequently  the  society 
withdraws  the  condemned  edition,  and  does 
not  intend  publishing  it;  but  the  publication 
of  a  no^  eavVioiL  vjv  wi  ^sWist^  VjswsaL— '*^oa^N».. 
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and  certain  additions— would  not  come  under 
the  condemnation  passed  u\)OJi  the  former 
edition.  Such  an  edition,  then,  is  here  pre- 
sented to  the  public.  In  this  edition  are 
omitted  some  of  the  most  filthy  and  abomina- 
ble passages  occurring  in  the  former  edition ; 
also  in  this  edition  some  ]mssages  are  added 
for  the  sake  of  illustrating  the  pernicious  in- 
fluence exercised  by  the  priests  in  the  con- 
fessional over  the  minds  and  consciences  of 
the  laity,  even  apart  from  the  demoralising 
and  polluting  influence  exercised  by  them 
when  employing  the  obscene  language  au- 
thorized and  enforced  by  the  Church.  See 
also  j)age  3  of  the  *  Apology.' " 

7.  For  selling  this  new  edition  one  George 
Mackey  was  tried  at  the  Winchester  Quarter 
Sessions,  the  19th  of  Octolier,  1870,  when  the 
jury,  being  unable  to  agree,  were  discharged 
without  giving  any  verdict. 

8.  The  appellant  kept  for  sale  and  distri- 
bution, and  sold  and  distributed  from  time 
to  time  at  the  said  shop,  copies  of  various 
books  and  pamphlets,  and  amongst  them, 
the  first  edition  of  the  "Confessional  Un- 
masked ;"  and  after  the  decision  of  the  Court 
of  Queen's  Bench,  the  new  edition  of  the  book, 
and  after  the  committal  for  trial  of  the  said 
George  Mackey,  the  "  Report  of  the  Trial  of 
George  Mackey  "  was  published  and  sold. 

The  **  Confessional  Unmasked,"  consists  of 
extracts  from  Uoman  Catholic  theologians  and 
divines.  On  one  side  of  the  page  are  printed 
passages  in  the  original  Latin,  extracted  from 
the  authors  therein  named,  and  on  the  other 
side  a  free  translation  of  the  same.  Other  por- 
tions of  the  pamphlet  consist  of  introductory 
matter,  and  of  observations  by  the  editor. 

9.  The  "  Report  of  the  Trial  of  George 
^lackey  "  was  a  substantially  correct  report 
of  the  trial  of  that  person,  but  the  "  Confes- 
sional Unmasked  "  was  not  read  aloud  in  open 
court,  and  this  explains  the  following  para- 
graph at  the  bottom  of  page  2  of  the  report : 
"The  sale  of  the  'Confessional  Unmasked' 
having  b^n  proved,  reads  as  follows :"  then 
follows  the  full  text  of  the  new  edition  of  the 
"  Confessional  Unmasked." 

10.  The  retail  price  of  the  "  Report  of  the 
Trial,  &c.,"  was  one  shilling.  It  was  exposed 
for  sale  in  the  shop  window,  and  sold  to  any 
person  who  applied  for  it,  sometimes  in  one 
of  the  covers  before  mentioned,  and  some- 
times in  the  other. 

11.  A  copy  of  the  "Report  of  the  Trial, 
Ac,"  which  was  seized  and  ordered  to  be 
destToyed,  and  which  is  annexed  hereto,  is  to 
form  part  of  the  case. 

12.  It  was  contended  before  me  on  l)ehalf 
of  the  appellants,  that  upon  the  facts  stated, 
the  book  seized,  viz.,  tlie  "  Report  of  the  Trial, 
&c.,"  was  a  fair  report  of  a  trial  in  a  court  of 
competent  jurisdiction,  and  as  such  privileged. 

13.  I  was  of  opinion  that  the  "Report  of 
the  Trial  of  George  Mackey,  &c."  as  sold  and 
published,  was  not  privileged. 

14.  I  was  further  of  opinion  that  the  "  Re- 


]X)rt  of  the  Trial,  Ac,"  a  copy  of  which  is  an- 
nexed was  an  obscene  book,  and  of  such  t 
character  and  description  that  the  publica- 
tion of  it  was  a  misdemeaoour,  and  proper  to 
be  prosecuted  as  such,  and  that  the  copies 
seized  were  kept  in  the  shop  for  the  purpose 
of  sale. 

15.  I  therefore  ordered  all  the  copies  of  snch 
book  so  seized  as  aforesaid  to  be  destroyed  at 
the  expiration  of  the  time  mentioned  in  the 
statute. 

16.  The  appellant  being  dissatisfied  witk 
my  determination  as  being  erroneous  in  pent 
of  law  only,  gave  me  notice  in  writing  to  stilt 
and  sign  a  case  for  the  opinion  of  this  Honoo- 
able  Court,  under  20  &  21  Vict  c.  43. 

17.  The  question  for  the  opinion  of  ths 
Court  is,  whether,  upon  the  facts  above  stated, 
I  was  wrong  in  point  of  law  in  ordering  the 
books  to  be  destroyed.  (1) 

April  29.  Kydff,  for  the  appellant.  Tlw 
book  was  not  an  obscene  book  within  20  &  21 
Vict.  c.  83.  In  order  to  bring  it  within  tbt 
statute,  the  publication  of  it  must  be  a  mis- 
demeanour at  common  law.  In  order  to  make 
such  publication  a  misdemeanour,  it  mn^t  be 
with  a  criminal  intt^nt.  Here  the  intent  wis 
not  to  pollute  the  public  mind,  but  to  expose 
an  immoral  system.  The  nature  of  the  took 
is  controversial,  and  the  subject  with  whidi 
it  deals  one  of  the  highest  public  importaooeL 
All  the  portions  of  the  book  which  are  ob- 
jected to  are  extracts  from  the  works  of  Bo- 
man  Catholic  divines  and  cAsuists,  which  are 
quoted  merely  for  the  purpose  of  condcmniDf 
the  system  of  the  confessional .  W  hat  effedau 
remedy  is  there  in  the  hands  of  persons  vifk- 
ing  to  suppress  a  system  which  they  covirem 
to  be  pernicious,  except  to  expose  thete- 
dency  of  such  a  system  by  reference  to  tfcs 
writings  in  which  it  is  expounded  ?  (2) 

It  is  further  contended  that  this  work' 


(1^  The"Reportof  the  Trial  of  George  Mniby, 
&c.,"  set  out  in  full  the  new  edition  of  the  •*(>»- 
fessioiml  Unmaskid."  The  new  edition, altlmmft 
differing  in  some  respects  from  the  first  editi(m.tiie 
chiiracter  of  which  will  be  found  discussed  in  the 
report  of  Heg.  v.  nickln  (I^w  Rep.  3  Q.  B.  SeOn 
was  substantinlly  of  a  similar  character.  It  ap- 
pearoil  from  the  "  Report  of  the  Triul,  Ac  ,**  thrf 
the  "  Confossional  Unmasked  **  was  not  read  in  full 
at  the  trial,  hut  was  put  in  and  taken  aa  read,  iml 
that  counsel  in  the  comiuct  of  the  ease  referred  to 
the  viirious  paragraphs  of  it  by  their  numbpn,ttD^ 
read  some  portions  as  illustrating  the  character  tod 
object  of  the  work. 

(2)  In  the  course  of  the  argument  a  number  of 
authorities  and  passages  in  vnrions  works  were  re- 
ferred to;  but  ifc  is  not  thought  necesauryto  seiuot 
the  argument  on  this  point  at  greater  leoRth,  ioM- 
muc^  as,  although  it  was  contended  that  there  «•■ 
sufficient  difference  between  the  twoeditiomortbe 
**  Confessional  Unmasked  *  to  take  the  case  cwt  of 
thi)  decision  in  Reg.  ▼.  HitMin  (Law  Bep.  3  Q.  B. 
360),  Bulntantially  the  argnments  and  the  aotbor- 
ities  cited  were  the  same  as  those  gifen  in  the  re- 
port of  thai  case. 


iBER.]        THE  LAW  BEPOETS.— SESSIONS  CASES,  1872. 


509 


Steels  v,  Bbannah. 


i^ed,  as  being  a  fair  report  of  the  pro- 
^  at  a  trial.  Bex  v.  Carlile  (3  B.  &  A. 
i  Dot  in  point.  The  decision  of  the 
;here  proc^edod  upon  the  fact  that  the 
was  not  a  lx)na  fide  report.  It  was 
I  "  Mock  Trial,"  and  the  object  of  the 
iHon  was  clearly  to  bring  the  proceed- 
r  the  court  into  disrepute.  He  also 
)n  this  point  JUx  v.  Eaton  (81  State 
927) ;  Poplurm  v.  Pickburn  (7  H.  &  N. 
1  L.  J.  (Ex.)  133) ;  Hoare  v.  SUverlock 
J.  20;  19  L.  J.  (C.P.)  215);  Turner  v. 
in  (6  L.  T.  (N.S.)  130). 
J,  D.  Voter idtjey  A.O,  (Archibald  and 
I  with  him),  for  the  respondent.  The 
n  in  Bcfj,  v.  JJickUn  (Law  Rep.  3  Q.  B. 
early  governs  the  present  case.  Works 
s  those  from  which  these  extracts  are 
nay,  upon  proper  occasion  calling  for 
iscussion,  be  made  the  subject  of  con- 
ly  in  a  fittmg  manner.  It  is  clear  that 
.  are  not  entitled  to  collect  extracts 
nature  from  books  of  casuistry  and 
^  of  a  quasi-scientific  character,  and 
1  them  in  the  form  of  a  pamphlet  for 
iminate  sale  at  a  cheap  rate. 
1  respect  to  the  question  of  privilege, 
Carlile  (3  B.  &  A.  167)  is  directiy  in 

d,  in  reply. 

1  30.    The  following  judgments  were 

ed : — 

[LL,  C.J.    This  case  comes  before  us  by 

appeal  from  the  decision  of  a  magis- 
.pon  a  case  stated  imdcr  20  &  21  Vict. 
md  the  only  question  which  now  arises 
ther,  upon  the  facts  stated,  that  deci- 
as  right  as  a  matter  of  law.  Upon 
2^  over  the  book,  it  appears  to  me  tnat 
>nsidcrable  portion  of  its  contents  is  of 

shockingly  filthy  description.  During 
^ment  counsel  could  do  no  more  than 
tention  to  the  pages  in  which  the  ob- 
able  passages  occur,  without  referring 
Q  more  particularly.  The  book  is  one 
would  manifestly  tend  to  deprave  and 
t  the  morals,  more  esx)ecially  of  the 

and  inexperienced.  That  being  so,  it 
's  to  me  necessarily  to  follow  that  the 
Ettion  of  the  book  would  be  a  misde- 
ur,  and  the  book  is  consequently  ob- 
vithin  the  meaning  of  the  statute,  20  & 
t.  c.  83. 

as,  however,  stronp:1y  contended  by  the 
1  for  the  appellant,  that  the  book  treated 
liter  which  might  properly  be  made  the 
',  of  discussion  and  controversy,  and  that 
iect  of  those  who  put  it  forward  being 
y  innocent  but  praiseworthy,  inasmuch 
Y  intended  thereby  to  advance  the  in- 
6f  religion  and  of  the  public,  the  pub- 
1  of  the  book  was  not  a  misdemeanour, 
nsequently  the  book  was  not  olisceno 
the  statute  20  &  21  Vict.  c.  83.  There 
oabt  that  all  matters  of  importance  to 

may  be  mode  the  subject  of  full  and 


free  discussion,  but  while  the  liberty  of  such 
discussion  is  preserved,  it  must  not  be  allowed 
to  run  into  obscenity,  and  to  be  conducted  in 
a  manner  which  tends  to  the  corruption  of 
public  morals.  The  probable  effect  of  the 
publication  of  this  book  being  prejudicial  to 
public  morality  and  decency,  the  appellant 
must  be  taken  to  have  intended  the  natural 
consequences  of  such  pubb*cation,even  though 
the  book  were  publisned  with  the  objects  re- 
ferred to  by  his  counsel.  This  point  was  fully 
considered  in  the  case  of  Beg,  v.  hicklin  (Law 
Rep.  3  Q.  B.  360),  in  which  the  principal 
authorities  on  the  subject  were  cited  and  com- 
mented upon.  There  the  sessions,  on  appeal, 
had  reversed  the  decision  of  the  magistrates, 
on  the  ground  that  the  immediate  intention 
of  the  appellants  was  not  to  corrupt  the  pub- 
lic mind,  but  to  expose  the  errors  of  the  con- 
fessional system.  It  was  assumed,  for  the 
purposes  of  the  judgment  in  that  case,  that 
the  appellants  had  really  and  bon&  fide  acted 
with  the  intention  that  they  alleged ;  but  the 
Court  were  of  opinion  that  the  publication  of 
an  obscene  work  was  unlawful,  and  that  the 
publishers  of  it  must  be  taken  to  have  in- 
tended the  corruption  of  morals  which  would 
be  the  natural  consequence  of  such  publica- 
tion. 

I  will  assume,  for  the  present  purpose, 
that  the  new  edition  of  the  "Confessional 
Unmasked "  differs  somewhat  from  the  first 
edition,  which  was  the  subject  of  the  decision 
in  Beg.  v.  Bicklin  (Law  Rep.  3  Q.  B.  360); 
but  even  this  edition  only  professes  to  omit 
some  of  the  most  filthy  and  abominable  pas- 
sages in  the  former  edition.  It  appears  to 
me  that  quite  suf&cient  remains  to  make  the 
present  case  quite  undistinguishable  from 
that  case.  It  is  no  defence  that  all  the 
obscene  part  of  this  new  edition  consists  of 
passages  from  the  works  of  Roman  Catholic 
authorities.  That  does  not  justify  their  publi- 
cation in  their  present  form,  nor  does  it  follow 
that  such  works  might  not  themselves  be 
equally  liable  to  condemnation.  It  appears  to 
mo,  therefore,  that  the  present  case  falls  within 
the  decision  in  Beg,  v.  Hicklin  (Law  Rep. 
3  Q.  B.  860),  with  which  decision  I  most  fully 
concur. 

A  further  question  raised  by  this  case  is, 
whether  this  book  is  privileged  as  a  fair 
report  of  proceedings  in  a  court  of  competent 
jurisdiction.  It  is  clear,  that  in  general  the 
publication  of  fair  reports  of  proceedings 
m  courts  of  justice,  like  free  discussion  of 
matters  of  public  importance,  being  con- 
sidered for  the  public  benefit,  is  privfieged ; 
but  it  is  equally  clear  that  discussions  offen- 
sive to  public  decency  and  of  a  depraving 
tendency  are  not  privileged.  The  law  on  the 
subject  is  well  expressed  in  Starkie  on 
Slander  and  LibeU  3rd.  ed.  p.  215,  where  it 
is  said,  "  Where  the  very  object  of  the  in- 
quiry is  to  protect  the  interest  of  religion^ 
morality,  decency,  and  good  order,  by  re- 
pressing infamous,  blasphemous,  and  obsoene 
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or  seditious  publications,  it  would  not  only 
be  impolitic,  but  weak  and  absurd,  to  allow 
the  same  matters  to  be  afterwards  published 
with  impunity  as  a  parcel  of  the  judicial 
proceeding."  The  rule  there  laid  down 
agrees  with  the  law  as  stated  in  Rex  v.  CarlUe 
(3  B.  &  A.  167)  by  Bayley,  J.,  as  follows : 
"  We  are  bound,  for  the  purposes  of  justice, 
to  hear  evidence  in  the  course  of  judicial 
proceedings,  the  publication  of  which  at  any 
distant  period  of  time  or  at  any  time  after- 
wards, may  have  the  effect  of  an  utter  sub- 
version of  the  morals  and  religion  of  the 
people.  The  first  time  I  had  occasion  to 
consider  this  subject  was  in  the  case  of  some 
trials  for  adultery.  It  very  often  happens 
that,  for  the  purposes  of  justice,  our  ears 
may  be  shocked  with  extremely  offensive  and 
indelicate  evidence.  But  though  we  are 
bound  in  a  court  of  justice  to  hear  it,  other 
persons  are  not  at  lilxjrty  afterward  to  circu- 
late it  at  the  risk  of  those  effects  which,  in 
the  minds  of  the  young  and  unwary,  such 
evidence  may  be  calculated  to  produce.  I 
am  satisfied  that,  whenever  that  point  has 
been  under  under  the  consideration  of  this 
Court,  it  has  always  been  viewed,  and  must 
invariably  be  viewed,  in  the  same  way." 
The  same  rule  wais  laid  down  in  Hex  v. 
Creevey  (1  M.  &  S.  273),  and  there  are  other 
authorities  to  the  same  effect;  but  it  is 
unnecessary  for  me  to  do  more  than  to 
express  my  concurrence  with  the  judg- 
ment of  Bayley,  J.,  from  which  I  have 
quoted. 

With  respect  to  the  circumstances  of  the 
present  case,  I  may  add,  that  there  is  a 
further  ground  for  the  exclusion  of  the 
privilege.  The  book  now  before  us  pub- 
lishes in  detail  offensive  passages  which  were 
not  read  aloud  at  the  trial.  The  outer  cover 
of  some  of  the  copies  does  not  even  allude  to 
the  trial,  while  it  does  call  attention  to  the 
the  offensive  matters  contained  within.  It 
apix3ars  to  me  pretty  clear  that  the  book, 
as  a  whole,  was  not  intended  to  be  merely  a 
fair  report  of  a  trial,  but  a  means  of  repro- 
ducing the  offensive  publication  under  the 
guise  of  a  report  of  the  prosecution  of 
Mackey  for  such  publication.  On  these 
grounds  I  think  it  was  clearly  not  privileged, 
and  that  our  judgment  must  be  fbr  the  re- 
spondent 

Keating,  J.  I  am  of  the  same  opinion. 
The  book  called  the  "Confessional  Un- 
masked," purports  to  be  a  selection  from  the 
works  of  Roman  Catholic  divines,  containing 
directions  for  priests  in  the  conduct  of  the 
confessional.  These  extracts,  if  correct,  do 
appear  to  me  to  contain  obscenity  of  a  nature 
from  which  any  mind  of  ordinary  decency 
must  revolt.  The  appellant  contends, 
through  his  counsel,  that  he  was  entitled 
to  di^uss  this  subject  I  agree  that  such  a 
subject  might  be  one  of  importance  and  one 
which  it  might  be  right  to  discuss  as  suck 


But  the  appellant's  counsel  went  on  to  con- 
tend that  it  was  impossible  to  discuss  it  with 
effect  without  setting   out  the  extracts  to 
which  objection  is  taken.    It  was  contended 
that  if  this  was  so,  and  the  object  was  not  to 
pollute  the  public  mind,  but  to  conduct  u 
effective  controversy  as  to  a  matter  of  pablie 
importance,  the  publication  of  these  extneti 
was  no  misdemeanour  at  conmion  law.   It 
may  be  assumed,  for  the  purposes  of  tigs- 
ment,  that  the  object  of  the  parties  nvs  t 
meritorious  one,  as  alleged,  bat  I  agree  wiik 
my  Lord  Chief  Justice  that  they  are  iM)iah 
titled,  in  order  to  accomplish  such  an  0I9M4 
to  sot  forth  matter  which   in  itself  Inia 
tendency  to  corrupt  the  morals  of  the  pnbGb. 
To  adopt  the  argument  for  the  anpeUttft 
would  be,  in  trutli,  to  adopt  the  aoetiOB 
assailed   in    argument    by   the    appeUanfi 
counsel  and  to  allow  evil  to  be  aone  tluift 
good  might  follow.     It   would  be  strangB 
indeed  that  in  order  to  prevent  the  pollution 
of  the  public  morals,  the  law  should  allov 
pollution  to  be  circulated.      It  was  asked, 
m  argument,  what  remedy  there  was  agtinst 
works   similar    to   those    from  which  the 
extracts  given  in  the  pamphlet  are  takea. 
No  such  work  is  now  before  us  judidallj, 
and  I  pronounce  no  opinion  therefore  witii 
respect  to  any  such.     It  is  enough  to  a^ 
that    it    does    not    follow  that    because  it 
is  a  misdemeanour  to  publish  the  preeent 
pamphlet  that  it  would  not  also  be  a  mis- 
demeanour to  publish  such  works  as  Xbm 
referred  to.    In  any  case,  they  can  afford  w> 
argument  to  justify  the  present  pubhcstioB. 
The  question  then  arises  whether  this  book 
is  privileged  as  a  report  of  proceedings  Idi 
court  of  justice.    It  is  only  necessary  m  ^ 
subject  to  refer  to  the  extract  cited  ly  BT 
Lord  from  Starkie  on  Libel.      The  fiwdoo 
of  the  press  with  relation  to  the  prooeediDg? 
of  courts  of  justice  is,  doubtless,  of  the  hi^Jfi^ 
importance,  and  the  law  does  its  utmost  to 
protect  such  freedom,  but  the  law  woald  be 
self-contradictory  if  it  made  the  pubUcation 
of  an  indecent  work  an  indictable  oi&nce 
and  yet  sanctioned  the  republication  of  soch 
a  work  under  cover  of  its  being  part  of  the 
proceedings  in  a  court  of  justice. 

For  these  reasons  I  think  our  judgnwit 
must  be  for  the  respondent,  and,  I  may  idd, 
that  with  respect  to  the  question  whether 
the  publication  of  this  book  was  a  misde- 
meanour, apart  from  the  question  of  privilege, 
it  appears  to  me  that  this  case  is  clearly 
withiTi  the  d^*cision  in  Re^.  v.  Uiddin  (Lav 
Rep.  3  Q.  B.  3G0),  to  which,  apart  from  the 
opinion  at  which  I  have  arrived  from  the 
reason  of  the  thing,  I  feel  bound  to  defer. 

Grove,  J.  I  am  of  the  same  opinion. 
With  respect  to  the  question  whether  the 
pubb'cation  of  this  book  would,  apart  from 
any  ({uostion  of  privilege,  be  a  misdemeaiioiur, 
I  think  the  case  is  clearly  within  the  decision 
in  Rej,  v.  Hicklin  (Ltfw  Rep.  3  Q.  &  960). 
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ight  not,  it  seems  to  me,  except  upon 
;ronge8t  grounds,  to  dissent  from  that 
)n.  I  can  see  no  reason  why  we  should 
lopt  it  I  would  only  make  one  remark 
elation  to  it  I  do  not  take  the  case  as 
ing  the  proposition  against  which 
ydd,  in  his  argument,  I  think  rightly, 
ided,  viz.  that  the  intention  which  really 
:ed  a  person  is  always  to  be  conclusively 
ed  from  the  character  of  the  act  itself, 
iffect  of  the  judgment  below  as  a  whole 

to  me  to  be  that  when,  from  the  act 
itted,  an  immediate  intention  of  a  par- 
r  character  would  be  implied  the  party  j 

the  act  is  not  exempted  by  reason  of  : 
)ther  paramount  intention  of  a  different  ' 
ption,  which  actually  operated  upon  I 
nd.  The  only  question,  therefore,  would  | 
r  to  be,  what  is  the  intention  which 
e  fairly  implied  from  the  act  of  offering 
discriminate  sale  a  work  dealing  with 
ts  of  a  filthy  nature, 
n  it  is  urged  that  this  was  a  substan- 
correct  report  of  a  trial.  If  it  were 
ssible  to  publish  a  report  of  a  trial,  in 
the  question  was  whether  certain 
r  was  obscene,  and  the  publication  of 
misdemeanour,  and  to  reproduce  the 

of  such  disgusting  matter  under  the 
of  such  report,  the  result  would  be 
le  person  publishing  an  obscene  work 
.  only  have  to  bo  brought  before  a  court 
tice  for  such  publication,  in  order  to 
I  him  to  republish  the  same  matter  with 
t  impunity.  His  trial  would  frustrate 
try  purpose  which  it  had  in  view,  viz. 


the  putting  a  stop  to  the  publication  of  such 
matter.  This  consideration  appears  to  me  to 
reduce  the  appellant's  contention  to  an 
absurdity.  I  should  therefore  have  no  diffi- 
culty in  coming  to  the  conclusion  that  this 
book  is  not  privileged  without  the  aid 
of  authority,  but.  if  any  were  necessary. 
Hex  V.  Carlile  (3  B.  &  A.  167}  is  a  distinct 
authority  on  the  subject  It  nas  been  urged 
that  the  only  effectual  remedy  at  the  disposal 
of  parties  who  bona  fide  wish  to  expose  and 
counteract  the  effects  of  works  such  as  those 
from  which  the  extracts  contained  in  this 
pamphlet  are  taken,  is  to  republish  them. 
There  is  a  simple  remedy  alluded  to  by  my 
Brother  Keating.  The  question  whether  the 
publication  of  such  works  is  admissible  may  be 
made  the  subject  of  a  prosecution.  I  express  no 
opinion  as  to  the  character  of  any  of  the 
works  alluded  to  in  argument ;  but  I  make 
this  remark  to  shew  that  the  parties  object- 
ing to  such  publications  are  not  without  a 
remedy.  Upon  such  'a  prosecution  the 
matter  would  be  discussed  only  before  the 
Court  and  the  jury.  It  cannot  be  permis- 
sible that  persons  wishing  to  expose  doc- 
trines of  an  unmoral  and  pernicious  tendency, 
should  give  an  indiscriminate  publicity  to 
details  of  the  nature  which  the  pamphlet 
now  in  question  contains. 

Jud'jment  for  the  resjondent 

Attorney  for  appellant :  Ellerton, 
Attorney  for  respondent:   Solicitor  to  the 
Tftasury, 


May  28,  IhTl,    RiOB,  Appellant  ;  Slek,  Respondent.    [7  C.  P.  378.] 


rasi* — Time  of  closing  under  3  &  4  Vict, 
c.  Gl,  8.  15— "Parish  or  Place." 

jn  month  is  dinC/M  into  ttoo  parishes,  viz, 
Tvitjnififmth  and  West  Teignmouth,  The 
r  contains  Jess  than  2500  infiabitants : 
\e  two  together  contain  more  than  that 
*r: — 

d,  tliat  TeitjnmfMth  ims  a  **  place  ^  in 
a  beershop  7,iight  lawfully  he  kept  Often 
11  P.M.,  under  the  provisums  o/*  3  cfe  4 
:.  61,  5.  15,  and  therefore  that  the  apjieU 
whose  house  was  situate  in  East  Teign- 
,  was  not  liable  to  be  convicted  under  that 
I  for  keeping  it  open  after  10  P.M. 

IB  stated  by  Justices  of  Devon  under 
21  Vict.  c.  43. 

Lt  a  petty  session  holden  at  Teignmouth, 
I  for  the  division  of  Tcignbridge,  Devon, 
3 11th  of  September,  1U71,  an  informa- 


tion preferred  by  William  Slee,  a  police  con- 
stable, against  Edward  Rice,  under  JJ  &  4 
Vict.  c.  Gl,  8.  15  (1),  charged  that  Rice,  on 


(1)  3  &  4  Vick.  c.  61, 8. 15.  "  No  person  licenaed 
to  sell  beer  or  cider  by  retail  under  the  recited 
Acts  [11  Geo.  4  &  1  Wm.  4,  c.  64,  and  4  &  5 
Wm.  4,  c.  85]  or  this  Act  shall  have  or  keep  his 
house  open  for  the  sale  of  beer  or  cider,  nor  shall 
sell  or  retail  beer  or  cider,  nor  shall  suffer  any  beer 
or  cider  to  be  drank  or  consumed  in  or  at  such 
house,  at  any  time  before  the  hour  of  5  of  the 
clock  in  the  morning  nor  after  12  of  the  clock  at 
night  of  any  day  in  the  week  in  the  cities  of  London 
or  Westminster,  or  within  the  boundaries  of  any  of 
the  boroughs  of  Marylebone,  Finsbury,  the  Tower 
Hamlets,  Lambeth,  or  Southwark,  as  defined  by 
2  &  3  Wm.  4,  o.  64.  nor  after  11  of  the  dock 
within  any  parish  er  place  within  the  bills  of  mor- 
tidity,  or  within  any  city,  cinque  port,  town  corpo- 
rate, parish,  or  jlace  tlie  population  of  which, 
aoconung  to  the  last  parliamentary  censoiit  flball 
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the  6th  of  September,  1B71,  at  the  parish  of 
East  Teignmouth,  then  being  a  beerhouse 
keeper,  uid  duly  licensed  to  sell  beer,  alo, 
SBd  porter  by  retail,  to  he  drunk  and  con- 
Bumed  in  his  houso  and  prenuEus  tbere  Hituat«, 
&c.,  unlawfully  did  keep  his  house  and  pre- 
mises open  for  the  sale  of  boer  after  lu  o'clock 
at  night,  to  wit,  at  11.30  p.m.,  the  parhh  of 
East  Teignmouth  and  the  8oid  house  and 
premises  not  being  vrithin  the  bills  of  mor- 
taliiy,  nor  within  any  city,  ciniiue  port,  town 
corporate,  parish,  or  place  the  population  of 
which,  according  to  the  last  parliamentary 
census,  exceeds  2500  persons,  or  within  one 
mile,  measured  as  directed  by  the  statute  in 
that  case  made  and  provided,  iiom  any  pol- 
ling place  Qsed  at  tlie  last  election  for  any 
town  naming  the  !iko  population  and  return- 
ing a  mcniber  to  serve  in  parliament,  con- 
trary to  the  statute,  &c.  The  appellant  was 
convicted,  and  fined  l&i.  &/. 

%  It  was  proved  that  the  appellant  was 
duly  licensed. 

3.  It  was  further  proved  that  the  house 
was  found  open  on  the  night  in  question  at 
11.30,  and  men  were  there  drinking  beer,  the 
appellant  being  in  the  room  with  them.  It 
was  admitted  bv  the  respondent  that  Teign- 
mouth is  divided  into  two  parishes,  E^st 
Teignmouth  and  West  Teignmouth,  and  that 
the  two  parishes  are  conaectod  together  by 
an  aggregation  of  houses ;  that  the  division 
of  the  parishes  is  hy  a  small  rivulet  varying 
in  width  from  five  to  ten  feet,  and  that 
houses  in  norae  parts  are  erected  over  it; 
that  West  Teignmouth  was  a  polling  place 
at  the  last  election  for  the  county;  that  the 
town  itself  is  under  the  Local  Government 
Act,  and  that  an  improvement  rate  is  levied 
conjointly  on  both  parishes  as  one  place ;  and 
that,  for  the  purposes  of  the  maintenance  of 
the  poor,  separato  rates  are  made  for  each 
parish,  and  overseers   appointed   for    each 

4.  Itwosadaiittcdthatall  parochial  officers, 
viz.  constables,  overseers,  and  churchwardens, 
are  annually  appointed  for  each  parish. 

5.  It  was  proved  by  the  clerk  to  the  dis- 
trict registrar  that  the  population  of  East 
Teignmouth  at  the  last  census  was  2396,  and 


exceed  2500,  or  within  nnc  mile,  to  be  mniaured 
HB  aFiireaiid  [by  the  neareat  public  street  or  pntli : 
B.  1],  frum  niiy  polling  ptnce  used  nt  Uie  hut  elec- 
tion for  any  towa  lisvtog  tlio  like  population  and 
returning  a  member  or  mtinbera  to  patliiunent, 
nor  afiur  10  or  the  clock  in  tliu  eruiiio;;  elaewljeri', 
nor  at  any  timo  bcfurt)  1  of  Ibe  clock  in  tbf  aflcr- 
noon,  tior  at  any  timn  during  which  (lie  liouaes  of 
licenwd  victiiull.rs  now  nre  ur  h<-re.i1tt'r  uLall  ha 
closed,  on  any  Sunday,  Good  Friday,  Cliristmau 
Day,  or  any  day  nppuintcd  Ibr  a  public  fast  or 
tliankagiving ;  and,  if  any  such  perjion  Bliull  keep 
hia  house  open  for  nelliiig  bter  or  cider  ur  shaU 
sell  or  retail  baer  or  cider,  at  any  time  other  tiian 
at  bereiabefote  prescribed  and  direi^teil.  «uch  pei- 
Boa  sJiaJI  forfeit  40a.  for  every  offeni:e,  and  n^tsn 
mifBrtite  aale  sbaU  be  deemed  a  Bcpuate  cOeni^.' 


that  wBd  the  return  made  to  the  snperinteB- 
dent  registrar. 

6.  The  same  witneee  stated,  on  craa- 
examination,  that  the  pRrish  of  West  To^ 
month  at  the  last  cenaus  had  a  population  of 
4308 ;  that  Teignmouth  is  divided  into  tm 
pariahee.  East  and  West  Teignmouth,  whicb 
are  connected  by  an  aggregation  of  honin; 
and  that  the  population  of  the  two  pariihci 
at  the  last  census  waa  6704. 

7.  It  was  contended  for  the  appellant,  tU, 
although  it  appeared  by  the  evidence  that  tb 
parish  of  East  Teignmouth  oontainod  3tt 
inhabitanta,  and  West  TeignmoTith  contaiHl 
430tj  inhabitants,  yet  Teignmonth  wm  i 
"  place "  in  itaetf  within  the  meaning  i 
3  &  4  Tict.  c  61,  B.  15,  containing  more  thn 
2500  inhabitanta,  and  a  district  polling  phn 
for  Dawlish,  fiishopeteieiit'm,  Ideford,  nd 
the  parishes  of  East  and  West  Teignmontli, 
and  returning  members  for  the  east  diviMos 
of  Devon,  in  which  these  several  places  are 
situate;  and  consequently  that  he  was  en- 
titled, within  s.  15  of  the  Act,  to  keep  hii 
licensed  hoose  open  until  11  p.k.  Btg.  t. 
CharltsTVorth  was  cited  (20  JjJ.  (M-C.)  iei> 

b.  The  following  admissions  were  made>- 

That  the  appellant's  beerhouse  was  withii 

5U0    yards   (measured    as  directed    by  tbe 

statute)  from  the  district  polling  place  of 

West  Teignmouth  used  in  the  last  eleetici 

for  the  above  parishes,  and  returning  mea- 

hers  to  parliameut  for  the  respective  tons, 

Ac,  as  members  for    the  east  divisko  of 

Devon :  That  the  town  of  Teignmona  hd 

no  right  peculiar  to  itself,  nor  does  it  md 

any  member  or  members  to  serve  in  pula- 

ment  and  to  represent  it  as  a  town  corpm^ 

parish,  or  place,  but  only  as  forming  tw- 

tion  of  the  cast  division  of  Devon:  » 

separate  rates  are  made  in  each  porU  i* 

the  relief  of  the  poor,  but  that  the  anuntt 

collected  are  paid  into  the  common  fun!  of 

the  onion,  and  apportioned  to  the  respectiie 

parishes  in  proportion  to  the  valne  of  Ibeii 

rateable    property :    That    East    and  W(«t 

Teignmouth  are  an  a^regation  of  bonstf, 

I  and  known  as  the  town  of  Teigmnoath,  i 

I  watering-place  and  seaport  town,  and  boill 

I  and  situate  in  two  parishes  called  respectively 

I  East  Teignmouth  and  West  Teignmouth,  the 

two  parishes  being  defined  [divided]  by  u 

underground  rivulet  called  Thune  Bivolet, 

'  varying  in  width  in  its  course  throtigh  the 

I  town  from  five  to  ten  feet,  and  empljiog 

I  itself  into  the  river  Teign ;  and  that  over  and 

I  upon  the  said  rivulet  are  erected  and  Dud« 

at    various    pointe  dwelling-houses,   shops, 

causeways,  and  streets:  That  the  appdlant 

,  is  owner  and  occupier  of  the  beerhouse  and 

I  premises,  assessed  at  the  gross  sum  of  3UI., 

situate  in  the  parish  of  East  Teignmooth, 

I  and  duly  licensed ;  and  that  the  beeibouae  is 

I  within  100  yards  of  the  rivulet 

\      9.  The  magistrates  were  of  opinioa  that 

\  Vae  'pKntJD,  ol  "Sn^  leuranDaatk  did  not  at 
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lation  of  2500  inhabitants,  and  was  not 
within  the  bills  of  mortality,  nor  within  any 
city,  cinque  port,  town  corporate,  parish,  or 
place  the  population  of  which  according  to 
the  last  parliamentary  census  exceeded  2500 
jiersons,  or  within  one  mile  (measured  as 
directed  by  the  statute  in  that  case  made  and 
provided)  from  any  ]x>ning  place  used  at  the 
last  election,  for  any  town  haying  the  like 
population,  and  returning  a  member  to  serve 
in  parliament,  and  therefore  convicted  the 
appellant  as  above  mentioned. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  conviction  was  right  in  law. 

Lard,  for  the  appellant.  This  case  is  dis- 
posed of  by  the  decision  of  the  Court  of 
Qneen's  Bench  in  Beg.  v.  Charlestcorth  (20 
L  J.  (MC.)  181)  Holmfirth,  a  locality 
which  comprised  parts  of  three  townships, 
two  of  which  were  in  one  parish  and  one  in 
another,  each  separately  maintaining  its  own 
poor,  contained  a  population  exceeding  2500 
inhabitants.  It  had  no  local  rights  peculiar 
to  itself,  being  an  aggregation  of  houses 
and  inhabitant  which  had  received  a  sepa- 
rate name.  The  Court  held, — affirming  the 
decision  of  the  justices,— that  Holmfirth  was 
A  "place"  in  which  a  beershop  might  be 
kept  open  until  11  o'clock  at  night,  imder 
the  provisions  of  8  &  4  Vict.  c.  61,  s.  15. 
So,  here,  Teignmouth,  which  comprises  East 
Teignmonth  and  West  Teignmouth,  is  a 
"place"  the  aggregate  of  whose  population 
vceeds  2500,  and  consequently  the  decision 
of  Uie  magistrates  in  this  case  was  wrong. 

FijVeard,  for  the  respondent,  relied  upon 
Pretiofi  V.  Buckley  (Law  Bep.  5  Q.B.  391).  By 
d  &  4  Vict  c.  61,  s.  1,  no  licence  to  sell  beer  or 
cic^r  by  retail  shal  1  be  granted  in  respect  of  any 
dwelling-house  which  shall  not  be  rated  to  the 
relief  of  the  poor  of  the  parish,  township,  or 
{dace  in  which  such  house  is  situate,  on  a  rent 
or  annual  value  of  15/.  at  least,  if  situate  in  any 
city,  cinque  port,  tovm  corporate,  parish,  or 
place,  the  population  of  which  exceeds  10,000. 


By  the  interpretation  clause, "  parish  or  place  " 
includes  any  township  or  place  separately 
maintaining  its  own  )M)or.  A  house  was  situate 
in  and  rated  at  less  than  15/.  annual  value  to 
the  poor-rate  of  a  township  which  separately 
maintained  its  own  poor,  and  had  a  population 
under  10,000 ;  but  the  township  formed  part  of 
a  very  extensive  parish  which  had  a  population 
exceeding  that  nniul)er.  It  was  held  that  the 
population  of  the  larger  district,  and  not  that 
of  the  rating  area,  governed  the  amount  of 
rating,  and  that,  the  house  being  situate  in  a 
I)arisli  of  which  the  population  exceeded 
10,000,  rating  under  15/.  was  insufficient. 

WiLLES,  J.  After  the  decision  of  the  Court 
of  Queen's  Bench  in  /^//.  v.  Charhsivorth  (20 
L.  J.  (M.C  )  181),  there  is  nothing  to  be  said. 
Holmfirth  was  u  hamlet  or  vill  having  lesis 
than  2500  inhabitants ;  yet,  inasmuch  as  the 
parish  of  which  it  formed  part  contained  a 
larger  number,  the  magisti-ates  rightly  held 
that  the  respondent  could  not  be  convicted 
under  this  Act.  That  decision  is  based  upon 
a  principle  which  is  applicable  here.  In  oi  der 
to  justify  the  conviction,  it  should  have  been 
shewn  that  Teignmouth  is  not  a  '*  place  "  hav- 
ing 2500  inhabitants.  Now,  Teignmouth  con- 
sists of  two  parts.  East  and  West  'J'eignmouth, 
the  aggregate  number  of  the  inhabitants  of 
which  exceeds  2500.  The  conviction  there- 
fore was  wrong.  The  magistrates  seem  to  have 
overlooked  the  alternative  "  parish  or  place." 

Eeatino,  J.  I  am  of  the  same  opinion. 
The  number  of  inhabitants  of  the  pajrish  or 
the  place,  whichever  is  the  larger  area  of  the 
two,  is  to  govern.  The  case  cited  by  Mr. 
Folkard  upholds  that  view. 

Conviction  quashed. 

Attorney  for  appellant :  E.  M.  Ilore,  fur 
Schank,  Teignmouth. 

Attorneys  for  respondent:  Le  Biche  <fc  Son, 
fur  Carter,  Torquay. 


June  2, 1872.    Stabr,  Appellant  ;  Stringkr,  Respondent.    [7  C.  P.  383.] 


Stampmg  Weights  and  Measures— 5  &  6  Wm.  4, 

c  63,  s.  21. 

Where  weights  or  measures  have  once  been 
duly  ttamped  or  sealed  under  s.  21  of  6  &  i5 
Wm,  4,  c.  63,  hut  the  stamp  or  seal  has  bect/me 
MUerated  by  time  and  use,  the  person,  using 
them  is  not  liable  to  the  penalty  imposed  by  that 
section  for  the  use  of  unauthorized  weights  or 
mtoMures,  providtd  such  weights  or  measures  be 
otherwise  unobjectionable. 

Case  stated  by  Justices  of  Kent  under 
20  &  21  Yict.  c  43. 


At  a  petty  sessions  held  at  Tnnbridge  Wells, 
Kent,  on  the  3rd  of  July,  1871,  the  appellant 
was  convicted  upon  an  information  preferred 
by  the  respondent,  an  inspector  of  weights 
and  measures,  under  s.  21  of  5  <&  6  Wm.  4, 
c.  63,  and  fined  1».  and  costs,  for  unlawfully 
using  a  21b.  weight,  "  the  same  not  having 
been  stamped  according  to  the  statute  in  that 
behalf.*' 

1.  Upon  the  hearing  of  the  information  the 
respondent  proved  that  he  was  the  inspector 
of  weigb^fi  Qxvd.  TSi%fikE?QX%i&  ycl  ^^  ^cs^ge^s^^s^^^ss^kv 
the  appd\«a\*  es>s™i^Qii\3^^\y5i3B^^^ 
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tho  22nd  of  June,  1871,  ho  made  an  examina- 
tion of  the  weights,  scales,  and  measures  at 
tho  shop  occupied  by  the  appellant,  who  was 
a  fruiterer  and  greengrocer,  and  found  a  2lb. 
weight  which  had  no  visible  stamp,  but  was 
otherwise  correct.  It  was  an  iron  weight 
with  a  copi)er  plug,  and  appeared  as  if  it  had 
l>een  in  use  some  time.  Ho  had  examined 
the  appellant's  weights  three  times,  but  could 
not  say  that  ho  haa  ever  seen  this  2lb.  weight 
before ;  and  he  told  the  appellant  that  it  had 
never  been  before  him.  The  respondent's  as- 
sistant stated  that  he  could  find  no  mark  of 
a  stamp,  but  that  he  had  several  times  seen  a 
21b.  weight  in  the  appellant's  shop. 

2.  It  was  contended  for  the  appellant  that 
the  only  issue  to  be  tried  was,  whether  or  not 
the  21b.  weight  had  ever  been  stamped,  the 
words  of  the  statute  (1)  and  of  the  informa- 
tion being  in  the  past  tense ;  and  the  appel- 
lant's son  stated  that  in  July,  1869,  he  took 
four  iron  weights  to  the  respondent,  and  saw 
him  stamp  them  all,  including  the  21b.  weight 
in  question ;  that  no  other  2lb.  weight  had 
ever  been  used  in  the  shop ;  that  the  respon- 
dent had  several  times  examined  the  21b. 
weight,  but  had  never  before  complained  of 
tho  want  of  a  stamp ;  and  that  tho  copper  plug 
on  which  the  stamp  was  impressed,  being 
higher  than  the  surface  of  the  weight  itself 
had  been  worn  away.  The  appellant's  shop- 
man also  stated  that  the  21b.  weight  had  been 
in  daily  use  for  the  past  two  years,  and  that 
there  had  never  been  any  other  21b.  weight  in 
tho  apix)llant's  shop ;  and  he  corroborated 
tho  statement  of  tho  appellant's  son  as  to  the 
wearing  away  of  the  copper  plug,  and  as  to 
the  respondent  having  several  times  examined 
the  2lb.  weight  without  making  any  com- 
plaint. 

3.  Upon  this  evidence  the  counsel  for  the 
appellant  contended  that  the  comnlaint  '*  that 
the  weight  had  not  been  stampoa  "  was  dis- 
proved. 

4.  The  justices  examined  the' weight,  and 


(1)  Sect.  21  enacts,  "That  the  justices  of  the 
peace  io  geoeral  or  quarter  session  assembled,  &c., 
shall  provide  for  the  use  of  the  inspectors  good 
and  sufficient  stamps  for  stamping  or  sealing 
weights  and  measures  used  or  to  be  used  in  eiich 
and  every  county,''  &c. ;  and  that  "  all  weights 
and  measures  whatsoever,  except,  &c.,  which  shall 
be  Ui^cd,  &c.,  shall  be  examined  and  compitro<l 
with  one  or  more  of  the  copits  of  the  imperial 
standard  weights  and  measures  provided  under 
the  autiiority  of  this  Act  lor  the  purpose  of  com- 
|)aris()n  by  such  inspectors,  who  shall  stump,  in 
such  manner  us  best  to  prevent  fraud,  such  wei^iits 
and  measures  when  so  examined  and  compared,  if 
found  to  correspond  with  the  said  copies ;"  and 
that  *•  every  |)eraon  who  shall  use  any  weight  or  mea- 
sure other  than  those  authorized  by  this  Act,  or 
whicli  has  not  been  bo  stamped  as  aforesaid,  or 
which  shall  be  found  light  or  otherwise  unjust, 
shiill,  on  conviction,  forleit  a  sum  not  exceed- 
ing 5/." 


decided  that,  as  it  lx>re  no  appearance  of  a 
stamp,  the  appellant  must  be  convicted. 

The  question  for  the  Court  was,  whether. 
taking  into  consideration  the  precise  words  of 
the  statute,  the  evidence  given  to  prove  that 
the  weight  had  been  stamped  in  1869,  and 
tho  fact  that  tho  weight  itself  on  examination 
by  the  respondent  bore  no  trace  of  a  stamp, 
the  appellant  was  legally  convicted. 


£,  //.  Stone,  for  the  appellant.  The  we^ 
having  been  proved  to  have  once  beei 
stamped,  the  magistrates  ought  not  to  hm 
convicted  the  appellant  There  is  nojiD- 
vision  in  the  Act  for  re-stamping.  Thestk 
section  provides  that  "  no  weight  or  memn 
duly  stamped  by  an  inspector  appoiitri 
under  the  authority  of  the  5  Geo.  4,  c.  7i  oi 
this  Act,  &c.,  shall  be  liable  to  be  re-stamped, 
although  tho  same  be  used  in  any  oih&  place 
than  that  at  which  the  same  was  origiiiaUjr 
stamped,  but  shall  be  considered  as  a  legal 
weight  or  measure  throughout  the  United 
Kingdom,  unless  found  to  bo  defective  or  ns- 
just." 

[WiLLSs,  J.  That  section  has  no  appliear 
tion;  it  only  means  that  a  weight  duly 
stamped  and  sufficient  in  one  county  or 
place  may  be  used  elsewhere  withoat  le* 
stamping.] 

1  ho  respondent  did  not  appear. 

WiLLSS,  J.  It  seems  to  me  that  there  wis 
abundant  evidence  that  the  weight  in  ques- 
tion was  originally  a  stamped  weight,  and 
therefore  the  appellant  was  not  hable  to 
the  penalty  imposed  by  s.  21  of  5  &  6  Wai 
c.  63. 

Our  duty  under  the  statute  vhicfa  grn* 
the  appeal  is  merely  to  answer  the  qaenoi 
proposed  by  the  magistrates   for  onroB* 
sideration  as  matter  of  law.     All  that  wen 
say  is,  that,  if  we  had  to  draw  infBRMS 
from  the  facts  stated  in  this  case,  wedioa^ 
hold  that  the  weight  in  question  had  been 
duly  stamped,  and  that  the  appellant  oogbt 
not  to  have  been  convicted.    The  weif^t  mi 
a  just  weight,  and  there  was  strong  endenoe 
that  it  had  been  stamped.     The  convictioB 
must  bo  quashed,  and  the  case  must  go  back 
to  tho  magistrates,  who,  unless  they  had  good 
reason  (which  they  have  not  stated)  to  dis- 
believe the  appellant's  evidence,  should  dis- 
miss the  information. 

Stone  asked  for  costs  against  thereqwD- 
dent. 

Keating,  J.    Wo  think  that,  as  the  r^ 
spondent  hhnself  was  proved  to  have  stamped 
!  the  weight,  the  appellant  is  entitled  to  the 
costs  of  the  appeal,  provided  the  magistntes 
shall  dismiss  the  complaint 

BuU  aeeordingif. 

Attorney  for  appellant:  Philip  Wood, fir 
Walter  Sjn-ott,  Mayfitld, 
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June  4, 1872.    FowxB,  Appillaht  ;  Wiomore,  Rkspondknt.    [7  C.  P.  386.] 


BaQdiug  Act  (18  A  19  Yiot  o.  122),  a.  49— Di^ 
trict  Surreyor'fl  Fees— Appeal  uuder  20  &  21 
Vict  o.  43. 

.  Under  the  Building  Act  (18  d:  19  Vict,  c.  122), 
t.  49,  and  the  Khedul^i  thereto,  the  district  sur- 
Tfyor  is  entitled  to  a  fee  of  10«.  "/or  inspecting 
he  arches  or  atone  floors  over  or  under  public 
oatnT — 

field,  that,  where  a  huil<ier  is  employed  to 
onsiruct  a  series  of  ardies  for  cellars  under  a 
mbiie  street  ttr  streets  surrounding  a  vacant  piece 
f  kmd  whicfi  is  to  be  let  for  building,  the  dis' 
rid  surveyor  is  entitltd  to  a  fee  of  lOs,  in  re- 
peet  of  eacJi  distinct  building  to  which  any  giv/n 
iumber  of  the  arches  is  intfnded  to  be  apiiro- 
riisied, — a  matter  of  fact  which  is  to  be  asrer- 
%ined  and  determined  by  the  magistrate  before 
^om  the  fee  is  sought  to  be  recovered. 

Held,  also,  that  the  decision  of  the  magistnite 
tpon  such  a  summons  is  the  suhjct  of  an  aj^peul 
inder  20  <£;  2 1  Vict,  c,  43,  notwithstanding  s,  106 
the  appeal  dausf)  of  the  Building  Act, 

Ca8B  stated  by  Justices  of  London,  nndor 
X)  &  21  Vict  c.  43. 

1.  Upon  the  hearing  of  a  summons  obtained 
yy  the  appellant  against  the  respondent  under 
».  25,  81, 49,  51,  and  sched.  2  of  the  Metro- 
lolitan  Building  Act  (18  &  19  Vict  c.  122), 
irhereby  the  respondent  was  charged  for  that, 
m  the  'iBth  of  July,  1870,  certain  arches  under 
he  public  way  situate  in  Newgate  Market, 
ind  within  the  limits  of  the  Metropolitan 
toilding  Act,  1855,  and  within  the  district 
>f  the  southern  division  of  the  city  of  London, 
if  which  the  appellant  was  district  surveyor 
inder  the  Act,  were  completed,  and  that  at 
ihe  expiration  of  fourteen  days  after  such 
x>inpletion,  to  wit,  on  the  10th  of  August, 
Lti70,  he,  the  appellant,  became  entitled  to 
receive  from  the  respondent  as  the  builder 
smployed  in  erecting  such  arches  the  amount 
yt  fees  due  to  him  specified  in  the  second 
ichednle  to  the  Act,  to  wit,  25/.  10^.,  and  that, 
>n  the  29th  of  August,  1870,  the  appellant 
caused  a  proper  bill  specifying  the  amount  of 
such  fees  to  be  sent  to  the  respondent  in  a 
registered  letter,  but  the  respondent  had  con- 
trary to  the  form  of  the  statute  refused  to 
pay  the  same,— tlie  sitting  alderman  at  the 
Umldhall  justice  room  ordered  the  respon- 
dent to  pay  to  the  appellant  10«.  and  costs. 

2.  The  following  facts  were  proved  or  ad- 
mitted : — The  appellant  was  and  is  the  dis- 
trict surveyor  for  the  southern  division  of  the 
ciW  of  London,  and  Ids  district  includes  the 
old  Newgate  Market  On  the  8th  of  June, 
1870,  he  received  a  notice  from  the  respon- 
dent that  he  intended  to  build  fifty-one 
arehes  under  a  public  highway  in  old  New- 
gate Market  The  appellant  went  to  the 
place  deBcribed  on  the  12th  of  Jiuie,  and 


measured  and  surveyed  the  place  where  these 
arc  lies  were  intended  to  be  built.  About  ten 
or  twelve  days  afterwards  he  found  one  or 
two  of  the  arches  completed.  By  the  26th  of 
July  the  fifty-one  arches  were  complete ;  and 
in  the  time  between  the  l'2th  of  June  and  the 
2t)th  of  July  he  was  obliged  to  go,  and  went, 
fifteen  or  sixteen  times  to  inspect  them  while 
they  were  in  progress.  In  the  discharge  of 
his  duties  xmder  the  Act,  he  was  obligol  to 
measure  the  arches  from  time  to  time  to  see 
that  the  walls  were  of  a  proper  tliickness,  and 
that  the  arches  were  of  a  proper  width  and 
span,  and  constructed  in  accordanco  with  the 
statute.  The  arches  varied  in  size  (1) ;  and 
the  appellant  was  therefore  compelled  to 
measure  and  examine  every  one  of  them  se- 
parately. They  were  not  arches  attached  to 
houses,  but  were  built  on  a  vacant  piece  of 
ground  under  what  was  and  is  a  public  high- 
way. The  arches  were  built  on  the  four  sides 
of  a  paralellogram.  Each  arch  or  vault  was 
separated  by  a  pier  in  brickwork,  oikju  in 
front;  and  there  was  no  internal  communi- 
cation or  mode  of  access  whatever  from  one 
vault  to  another. 

3.  On  the  part  of  the  appellant  it  was  con- 
tended that  each  arch  was  a  separate  struc- 
ture, and  that  he  was  entitled  to  a  fee  of  lO^f. 
for  each,  amounting  in  the  whole  to  25/.  10s. 

4.  On  the  part  of  the  respondent  it  was  con- 
tended that  the  words  in  the  schedule,  "  for 
inspecting  the  arches  or  stone  floors  over  or 
unacr  public  ways,  10s.,"  meant  that  the  ap- 
pellant was  only  entitled  to  one  sum  of  10s. 
for  insjxicting.  any  number  of  arches  under 
or  over  any  public  way,  and  that  no  greater 
fee  could  be  demanded.  It  was  also  con- 
tended on  the  part  of  the  respondent,  that, 
under  s.  106  of  the  Act,  the  decision  of  the 
justices  is  final,  and  that  no  appeal  can  be 
made. 

5.  The  sitting  alderman,  being  of  opinion 
that  the  contention  of  the  respondent  was 
correct,  and  that  the  appellant  was  only  en- 
titled to  lOs.,  gave  his  aetermination  against 
the  larger  claim  before  stated. 

The  questions  for  the  opinion  of  the  Court 
were, — 1.  Whether  the  justices  had  any  power 
under  s.  106  of  the  Act  to  state  a  case  when 
the  subject-matter  of  dispute  is  in  respect  of 
district  surveyors'  fees ;  2.  Whether,  under 
the  circumstances  above  stated,  the  appellant 
was  entitled  to  any  and  what  larger  fee  than 
the  fee  of  10s.  If  the  Court  should  be  of 
opinion  that  an  appeal  could  be  made,  and 
that  the  appellant  was  only  entitled  to  the 
fee  of  lOff.,  then  the  decision  was  to  stand. 


(1)  According  to  a  pUin  annexed  to  the  case, 
they  appeared  to  vary  in  width  from  6  ft  6  in.  to 
10  ft  OHch. 
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If  the  Court  should  bo  of  opinion  that  the 
appellant  was  entitled  to  a  larger  sum,  the 
case  was  to  be  remitted  to  the  alderman  with 
the  opinion  of  the  Ck)urt  thereon. 

Oeary,  for  the  appellant.  The  first  ques- 
tion is  whether  the  magistrate  had  power  to 
state  a  case,  under  ^  &  21  Vict.  c.  43,  upon 
a  matter  as  to  which  the  right  of  appeal 
under  the  Building  Acts  (18  &  19  Vict. 
c.  122)  is  expressly  excluded.  (1) 

[WiLLEs,  J.  It  must  not  be  assumed  that 
because  an  appeal  is  given  under  another  Act 
of  Parliament,  the  magistrate  may  not  state 
a  case  for  the  opinion  of  the  Court  under 
20  &  21  Vict.  c.  43.] 

Sect.  25  of  18  &  19  Vict.  c.  122,  as  to  arches 
under  public  ways,  enacts  that,  "  if  any  arch 
or  other  construction  of  iron  or  other  incom- 
bustible material  is  used,  it  shall  be  con- 
structed in  such  manner  as  may  be  approved 
by  the  district-surveyor."  The  authority  of 
the  surveyor  is  conferred  by  s.  31,  which 

Srovides  that  every  building,  and  every  work 
one  to,  in,  or  upon  any  building,  shall  be 
subject  to  the  supervision  of  the  district-sur- 
veyor appointed  to  the  district  in  which  the 
building  is  situate.  The  surveyor's  fees  are 
regulated  by  s.  49,  which  enacts  that  "  £here 
shall  be  paid  to  the  district-surveyors,  in  re- 
spect of  the  several  matters  specified  in  the 
fi^t  part  of  the  second  schedule  to  the  Act, 
the  fees  therein  specified,  or  such  other  fees, 
not  exceeding  the  amounts  therein  specified, 
as  may  from  time  to  time  bo  directea  by  the 
Metropolitan  Board  of  Works ;  but  only  one 
fee  shall  be  chargeable  with  resx)ect  to  any 
such  works  done  in,  to,  or  upon  any  build- 
ing as  are  in  pursuance  of  the  provisions 
hereinbefore  contained  [s.  38]  included  in  one 
notice."  There  is  no  definition  of  " building'* 
in  the  interpretation  clause,  s.  3.  In  the  first 
part  of  the  second  schedule,  under  the  head- 
ing *'  Fees  for  new  buildings"  the  following 
are  prescribed,  viz.  "  For  every  building  not 
exceeding  400  square  feet  in  area,  and  not 
more  than  two  stories  in  height,  30.s.,"  "  For 
every  additional  story,  6«.,"  and  under  the 
heading  ** Fees  for  additions  or  alteratUms** 
the  following,  viz.  "For  inspecting  the  arches 
or  stone  floors  over  or  under  public  ways, 
IOj?."  Sect.  50  enacts  that,  "  if  any  special 
service  is  required  to  be  performed  by  the 
district-surveyor  under  the  first  part  of  this 
Act,  for  which  no  fee  is  specified  in  the  said 
schedule,  the  Metropolitan  Board  of  Works 
may  order  such  fee  to  be  paid  for  such  sum 
as  they  think  fit,  and  the  district-surveyor 
shall  have  the  same  remedy  for  recovering 
such  special  fee  as  if  the  same  were  expressly 
named  in  the  said  schedule."  And  s.  51  re- 
gulates the  periods  when  the  surveyor  shall 


(1)  By  8. 106  an  appeal  is  given  '*  in  every  case, 
except  in  respect  of  fees  of  a  district  surveyor,  in 
which  jurisdiction  is  hereinbefore  given  to  a  justice 
of  the  peace." 


be  entitled  to  his  fees,  which  are  to  be  le- 
covered  in  a  sunmiary  way  before  a  justice  of 
the  peace,  upon  its  being  ^ewn  that  a  proper 
bill  specifying  the  amount  of  such  fees  wm 
delivered  to  the  builder,  owner,  or  occupier* 
&c.  Under  s.  49,  and  the  schedule  thiezefa^ 
the  surveyor  was  entitled  to  a  fee  of  lOt.  fcr 
inspecting  each  of  the  arches  in  questioiL 

[WiLLXS,  J.  Sect.  49  would  seem  to  limit 
the  surveyor's  right  to  one  fee  of  l(k.  in  »^ 
spect  of  each  building  to  which  these  aicbei 
were  intended  to  be  appropriated :  and,  bak- 
ing at  the  plan  annexed  to  the  case,  the  aicbei 
appear  to  vary  from  six  feet  six  to  ten  feei  ii 
width.  It  is  plain,  therefore,  that  more  thu 
one  arch  was  to  be  appropriated  to  eich  of 
the  houses  with  which  it  was  cantemplatai 
the  land  would  be  covered.] 

If  any  houses  were  alrciidy  erected  upon 
the  land,  the  surveyor  s  fee  would  no  Ambt 
be  regulated  by  the  number  of  arches  appio- 
priat^  to  each  house ;  but,  in  the  abfienee  of 
evidence  to  shew  what  buildings  are  erected 
or  contemplated,  the  foe  must  be  pajaUe  for 
each  arch.  Suppose  no  houses  were  erected 
for  six  years,  how  would  the  fees  be  eifr 
mated,  and  how  could  they  be  recovered? 

[WiLLKS,  J.  No  doubt,  these  arches  woe 
intended  for  cellars  to  future  houses,  ai  ooe 
sees  every  day,  where  new  streets  are  liid 
out.  The  magistrate  should  determine  npoi 
evidence  before  him  how  many  arches  ven 
to  be  annexed  to  each  house  or  building.] 

The  case  of  Re  Badger  (8  K  &  R  7SB;  JT 
L.  J.  (M.O.)  106)  was  referred  to. 

Chapman,  contriL  It  is  perfectly  oonssM 
with  the  statements  in  this  case  that  the 
whole  of  these  arches  might  be  appxopiiitad 
to  one  building,— a  railway-station  ffx  it- 
stance.  It  is  clear  that  the  surveyor  cusol 
be  entitled  to  a  fee  of  lOs.  for  each  arch;  end 
it  may  be  that,  in  the  absence  of  evidenoeof 
the  number  of  arches  to  bo  appropimted  to 
each  building  contemplated,  it  would  be  a 
case  for  the  interposition  of  the  board  under 
s.  50. 

[Eeatino,  J.  The  case  does  not  seem  to 
fall  strictly  within  either  schedule  of  the  Act, 
but  rather  to  be  a  case  for  a  special  fee  lor  * 
special  service.  I  certainly  do  not  see  my 
way  to  the  adbption  of  Mr.  Qeary's  argnmentk 
that  the  surveyor  is  entitled  to  a  fee  of  10^ 
for  each  arch.] 

Geary,  in  reply.  The  arches  were  bniK  for 
the  purpose  of  completing  the  formation  of 
the  streets  adjoining;  and  the  land  is  "to 
let"  It  may  be  that  the  builder  empl<^ 
to  erect  the  houses  may  not  be  the  same  thst 
built  the  arches ;  and,  if  so,  to  whom  ia  the 
surveyor  to  look  for  his  fees? 

[Chajfrnan.  Possibly  to  the  lessee  of  each 
plot.] 

WiLLES,  J.  This  is  a  case  reserved  for  the 
opinion  of  this  Goart  by  a  magistrate  under 
s.  2  of  20  &  21  Vict  c  43,  which  enacts  that, 
"  after  the  hearing  and  detenninaticm  by  a 
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3r  justices  of  the  peace  of  any  infor- 
or  complaint  whicn  he  or  they  have 
:o  determine  in  a  summary  way  by 
now  in  force  or  hereafter  to  be  made, 
arty  to  the  proceeding  before  the  said 
>r  justices  may,  if  dissatisfied  with  the 
srmination  as  being  erroneous  in  point 
apply  in  vrriting  within  three  days 
9  same  to  the  said  justice  or  justices 
and  sign  a  case  setting  forth  the  facts 
'  grounds  of  such  determination,  for 
lion  thereon  of  one  of  the  superior 
)f  law,  to  be  named  by  the  party  ap- 
&C.  The  6th  section  provides  that 
3iirt  to  which  a  case  is  transmitted 
lis  Act  shall  hear  and  determine  the 

I  or  questions  of  law  arising  thereon, 

II  thereupon  reverse,  affirm,  or  amend 
nnination  in  respect  of  which  the  case 
1  stated,  or  remit  the  matter  to  the 
[>r  justices  with  the  opinion  of  the 
hereon,  or  make  such  other  order  in 

to  the  matter,  and  may  make  such 
I  to  costs,  as  to  the  Court  may  seem 
It  is  not  the  sort  of  appeal  which 
ties  are  allowed  under  s.  106  of  the 
5  Act  (18  &  19  Vict.  c.  122),  which 
3  the  case  of  surveyors'  foes.  That 
does  not  say  that,  in  respect  of  a 
nt  as  to  surveyors'  fees,  the  ma- 
's decision  shall  not  be  subject  to 
The  fsLCi  of  parties  having  a  right 
al  under  s.  106  of  the  Building  Act, 
)  fiEu;t  of  the  magistrate  having  juris- 
to  allow  an  appeal,  if  he  thinks  proper, 
20  &  21  Vict.  0.  43,  are  by  no  means 
itent;  the  two  powers  may  well  co- 
There  is  nothing,  either  express  or 
,  in  the  Building  Act  to  take  away 
leral  power  given  to  the  magistrate 
20  &  21  Vict.  c.  43.  This  appeal, 
re,  so  far  as  it  relates  to  a  point  of 
ly  be  entertained  by  this  Court, 
point  of  law  for  our  consideration  is 
lether,  if  a  number  of  arches  are  built 
k  public  highway,  whether  of  miles  in 
Jt  surrounding  a  square,  whatever  be 
nber  of  the  arches,  provided  they  are 

in  one  continuous  public  way,  the 

surveyor  for  inspecting  them  all  is 
.tisfied  with  one  fee  of  10s.,  under  the 
schedule  of  the  Building  Act.  The 
ate,  adopting  the  contention  on  the 
the  respondent,  decided  that  one  fee 
only  was  payable.  That  accounts  for 
having  found  the  facts  specially.  The 
certainly  very  bare ;  but  all  that  we 
}  decide  is,  whether  the  surveyor  ^is 

to  only  one  fee  of  10s.  under  any 


state  of  circumstances,  provided  the  notice 
under  s.  38  embraces  the  whole  of  the  arches. 
Taking  the  enacting  part  of  the  Act  and  the 
first  part  of  the  second  schedule  together,  the 
litend  construction  would  seem  to  be  that 
the  surveyor  would  be  entitled  to  a  fee  of 
10s.  for  inspecting  each  arch.  But  it  is  said 
that  that  is  cut  down  by  s  49.  To  apply 
that  section,  however,  it  must  be  shewn,  not 
merely  that  the  whole  of  these  arches  are  in- 
cluded in  one  notice,  but  also  tliat  they  con- 
stitute or  relate  to  one  building.  The  result, 
as  it  seems  to  me,  is,  that,  if  these  fifty-one 
arches  are  to  be  treated  as  one  building,  the 
whole  being  included  in  one  notice,  the  fee 
for  inspecting  would  be  10^.  only,  and  the 
decision  of  the  magistrate  would  bo  right. 
He  has  not,  however,  arrived  at  that  conclu- 
sion; and  the  plan  annexed  to  the  case  shews 
that  the  arches  do  not  constitute  a  viaduct, 
but  are  designed  and  built  for  cellars  under 
public  streets,  and  therefore  the  decision  is 
neither  warranted  by  the  schedule  nor  by 
s.  49.  I  think  the  magistrate  ought  to  as- 
certain by  evidence  whether  these  arches 
were  intended  to  form  one  building  or  to  be 
appropriated  in  twos  or  threes  or  any  other 
number  to  projected  houses  or  buildings.  If 
it  were  a  viaduct,  it  would  constitute  one 
building,  and  the  surveyor  might  be  entitled 
to  one  fee  of  10s.  only.  If  the  arches  were 
intended  to  be  appropriated  as  cellars  to  se- 
veral houses  or  distinct  buildings,  they  might 
properly  be  said  to  constitute  several  build- 
ings. We  cannot  speculate  up  >n  the  result ; 
we  must  remit  the  case  to  the  magistrate 
with  this  intimation  of  our  opinion,  and  he 
will  inquire  whether  the  whole  of  the  arches 
constituted  one  "  building "  or  are  to  be  at- 
tributed to  several  and  how  many  distinct 
buildings,  and  determine  what  under  the 
circumstances  would  be  the  proper  fee. 

KxATiNO,  J.,  concurred. 

Hule  <ic<^rdingly,  (1) 

Attorneys  for  appellant :  Chapman,  Clarke, 
&  Turner, 

Attorney  for  respondent:  Charles  Turner, 
Fulham,  

(1)  When  the  cjae  went  back  to  the  magistrate, 
the  area  in  question  had  been  covered  with  twelve 
structures,  which  were  called  "  Paternoster  Build- 
ings ;**  and  he  thereupon  decided,  in  conformity 
with  the  opinion  expressed  by  the  Court,  that  the 
surveyor  was  entitled,  for  tlie  inspection  of  the 
arches,  to  a  fee  of  lOs.  in  respect  of  each  of  tlte 
twelve  structures. 
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Eccleaiaatical  Law— Collection  of  Offertory— Duty 
of  Churchwardena— Moleuting  a  Clergyman 
whiUt  oelobrating  DiTine  Serrioe— 23  k  21 
Vict.  c.  32,  a.  2. 

Upon  an  informniion  umhr  23  <fc  24  Vict, 
c.  32,  a.  2,  againfU  the  rexfHm'lents,  for  unlaw- 
ful/!/ molesting  the  apjieUant,  "thtn  being  a 
clergyman  in  holy  orders  celebrating  Divine 
strvice^'  in  the  jfirish  church,  the  cvidmce 
vyis  that  the  appellant  (the  incumbent),  whilst 
engaged  in  coflerting  the  offertory  during  the 
reuling  of  the  offtrtory  sentences  by  another 
clergy m^tn,  was  obstructed  by  the  respondents, 
v:ho  claimed  as  church tvardens  the  right  of 
them^lves  colUcting,  The  mngistrutes  decided 
that  the  reytfindenis  had  not  been  guilty  of  the 
o  fence  chanjed,  inasmuch  as  the  appellant  was 
not  at  the  time  he  was  so  obstructed  '*  minister- 
iny  or  celebrating  nny  sacrament  or  any  Divine 
service^  rights  or  office:** — 

Hold,  that  their  decision  was  right, — t fie  duty 
of  collecting  the  offertory  being  a  lay  duty  im- 
pffsel  by  the  rubric  upon  the  "  deacons,  church- 
wardens, or  other  Jit  person  "  (of  lower  degree) 
"  appoint&i/ur  that  purjpose." 

Case  stated  by  Justices  of  Chester  under 
20  &  '21  Vict.  c.  43. 

1.  At  a  petty  session  holden  at  Maccles- 
field, in  the  county  of  Chester,  an  informa- 
tion was  prcferrcrl  against  the  respondents, 
Charles  Barber,  Thomas  Clarke,  and  Thomas 
Jlobson,  charging  that  they,  on  the  24th  of 
Sey^tember  last,  "  unlawfully  did  molest,  let, 
disturb,  vex,  and  trouble  Francis  Iladeu 
CoxHi,  then  Ixiing  a  clergyman  in  holy  orders 
celebrating  Divine  service  in  a  certain  parish 
church  of  the  Church  of  England,  to  wit,  the 
parish  church  of  the  parish  of  Wilmslow 
there  situate,  and  calleii  the  church  of  St. 
l^rtlioloniuw,  contrary  io  the  statute,"  &c. 

2.  UiK)n  the  hearing  George  Fox  deposed 
as  follows : — **  I  attended  at  Wilmslow  i)arish 
church  on  Sunday  morning  the  24th  of  Sep- 
tomlxjr,  and  the  seat  I  occupy  is  No.  30  on 
th(;  south  side  of  the  middle  aisle.  I  was 
sitting  at  the  entrance  of  my  seat  nearest 
the  aisle.  The  service  was  conducted  by  the 
Itev.  Mr.  Cope,  the  llev.  Mr.  Hinder,  and  the 
lUiV.  Mr.  Cocks ;  and  at  the  a])iK)inted  time 
in  the  communion  service  Mr.  CofH)  preached. 
At  that  time  Mr.  Cocks  and  Mr.  Hinder  sat 
within  the  communion  rails.  Immediately 
after  the  sermon  Mr.  Cocks  went  up  to  the 
altar,  and  proci^iled  to  read  the  offertory 
BenU:n(res,  and  Mr.  Cojxs  and  Mr.  Hinder  then 
Iwgan  the  collection  of  the  peoi)le's  offerings. 
Mr.  Hinder  went  into  the  Prescott  Chapel  and 
commenced  his  collection  there,  and,  Mr. 
C'ojH)  do8con<ling  from  the  pulpit  at  the  same 
time ;  they  both  came  down  the  chancel  steps 
tof^*ther,  Mr.  Hinder  turning  to  his  lett  liand. 


and  Mr.  Cope,  with  a  bag  in  either  hiad, 
commenced  to  take  the  offertory  down  the 
middle  aisle,    llr.  Cocks  diirisg  this  timi 
was  reading  the  offertory  sentences.    Mr. 
Cope  had  proceeded  to  within  two  pevB  of 
where  I  was  sitting  before  I  noticed  anj^ 
thing:  but  simnltimeously  with  Mr.  One 
descending  from  the  pulpit,  I  heazd,  batdod 
not  see  at  the  moment,  the  defendants  oonmf 
from  their  pew  at  the  extreme  west  end  a 
the  church.    I  then  looked  ronnd  and  aw 
J)r.  Clarke  collecting  from  the  soath  adt  d 
the  middle  aisle,  and  Mr.  Barber  from  the 
north  side ;   and  at  tho  same  moment  Ml 
Hobson  came  towards  them.    These  tine 
gentlemen  were  all  in  the  same  aisle;  Dt. 
Clarke  occupied  the  south  side,  Mr.  Biite 
the  north  siae,  Mr.  Hobson  filling  np  betvm 
the  two,  with  his  hands  behimL  his  btci 
This  was  their    position  when   they  vm 
abreast  of  the  pew  I  was  occnpying.   Tbej 
proceeded  until  they  met  Mr.  Cope.  Mr. 
Cope  then  essayed  to  pass  by  Dr.  CkAif 
when  Dr.  Clarke  put  his  hand  on  the  adetf 
the  pew,  so  as  to  form  a  barrier  with  his  in, 
and  swaying  his  body  at  the  same  mooeBt 
in  tho  same  direction  so  as  the  moie  pff- 
fectly  to  impede  Mr.  Cope's  progress.  Ml 
Hobson,  who  up  to  this  moment  was  iboot 
eighteen  inches  behind  the  other  two  gentt^ 
men,  immediately  stepped  forward,  took  \k 
hands  from  behind  liis  back,  and  pat  one  n 
as  to  form  a  support  to  Dr.  Clarke.  .Mr.C^ipe 
then  turned  to  the  other  or  north  side;  isi 
immediately  thereupon  Mr.  Barber  laid  boki 
of  the  pew  with  his  left  hand  in  tbe  suae 
way  precisely ;  and  Mr.  Hobson  at  the  suae 
moment  throw  himself  to  the  other  side  of 
the  aisle  so  as  to  support  Mr.  Barber.  See- 
ing this,  Mr.  Cope  seemed  a  good  deal  em- 
barrassed.    He  seemed  as  if  he  did  not 
exactly  know  what  to  do ;  bat,  at  last,  be 
endeavoured  to  pass  between  the  two  defend- 
ants Clarke  and  Barber,  when  Hobson  inuae- 
diately  put  himself  in  the  centre  so  as  ei9^ 
tually  to  obstruct  Mr.  Cope  jMissing  betmea 
A  lady,  seeing  the  embarrassment  of  Mr. 
Cope,  took  one  of  the  bags  from  him  sal 
passed   it  down   among   the    congregatiaB  * 
behind  her,  and  it  was  passed  on  bj  tike 
people  from  pew  to  pew  nntil  it  got  down  to 
the  west  end  of  the  chnrch.     The  podtiofiof 
tho  three  defendants  on  this  occasion  vii 
such  as  to  prevent  Mr.  Cope  from  paoiiK 
without  his  having  reconrse  to  violeDoe;  vi 
there  is  no  doubt  their  position  was  one  of 
menace,  as  they  assumed  a  defiant  meny^ 
position.    The  result  was  that  Mr.  Cope  «v 
obliged  to  return  back  again  to  tiie  easten 
part  or  head  of  the  aisle,  when  he  saw  thtf 
it  was   impossible   to    paas  without  yn< 
physical  force.    Instead,  however,  of  ascend- 
ing the  chancel  steps,  tho  oomidaiiiaiit  tuned 
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lorth  side  of  the  church,  and  pro- 
ollecting  the  offertory  down  it  and 
x>rtion  of  the  west,  and  then  turned 
biddle  aisle  collecting  on  the  north 
»,  where  he  had  bten  unable  to  collect 
y  reason  of  the  defendants'  obstruc- 
?he  congregation  who  occupied  the 
le  of  the  middle  aisle  had  meanwhile 
hemselves  collected  on  that  side,  and 

in  which  they  had  placed  their 
I  was  then  given  to  the  complainant 
The  three  defendants  then  came  up 
>p  of  the  centre  aisle,  and  there  they 
a  in  the  same  attitude  as  when  Mr. 
kd  been  originally  stopped  by  them, 
it  was  impossible  for  him  to  pass, 
i  not  physically  impede  him  there, 

he  did  not  proceed  up  the  middle 
m  the  west,  but  went  along  the  west 
d  up  the  south  aisle,  collecting  the 
s  of  the  people  as  he  went,  till  he 
he  Rev.  Mr.  Hinder.  Then  Mr.  CJope 
Hinder  together  went  up  to  the  com- 
•table  with  the  offertory  they  had 
i.  Mr.  Barber  and  Dr.  Clarke  then 
L  them  up  the  chancel,  and  Mr.  Hobson 
down  the  centre  aisle  again  to  his 
[e  had  not  a  collecting-box  or  any- 
.  his  hand  at  any  part  of  the  time." 
cross-examination  by  the  defendants, 
ness  said:  "You  (the  defendants) 
>llected  occasionally.  You  did  not 
Ir.  Cope.  You  did  not  speak  to  him. 
rtitude  was  defiant  and  menacing.  I 
the  boxes  which  were  in  the  hands  of 
:ke  and  Mr.  Barber  were  given  up  to 
.  Mr.  Cocks.  I  know  nothing  of  my 
>wledge  about  the  swearing  in  or  the 
m  of  the  rival  churchwardens,  not 
been  present  at  the  visitation.  No 
vardens  other  than  you  and  Mr. 
th  absolutely  have  acted  for  the 
for  the  last  eighteen  months.  *" 
le  evidence  of  this  witness  was  corro- 
by  that  of  two  others, 
unsel  for  the  complainant  stated  that 
other  witnesses ;  but  the  defendants 
ey  did  not  dispute  the  facts,  but 
the  complainant  to  be  pat  into  the 
•box.  He  was  accordingly  sworn,  but 
lo  question  in  chief.  Upon  cross- 
ition  by  the  defendants,  he  said: 
are  unfortunately  two  sets  of  persons 
;  to  be  churchwardens  of  Wilmslow. 
lever  recpgm'zed  you  as  being  church- 
s.     You    have   for   about   eighteen 

prior  to  the  30th  of  July  last  col- 
he  alms  of  the  people  in  the  church, 

you  liave  threatened  to  stop  any 
doing  so.  No  others  than  you  and 
Iworth  have  so  collected,  except  my- 
l  the  curate.    I  first  collected  on  the 

July  last.    On  the  first  Sunday  in 

onth  since  the  30th  of  July  you  and 

)ting  with  you  have  been  allowed  to 

because  then  the  alms,  under  the 

)f  the  archdeacon's  compromise,  are 


devoted  solely  to  the  relief  of  the  poor  and 
sick,  because  I  thought  you  would  collect 
them  properly.  You  were  not  allowed  to 
collect  the  alms  on  the  Sundays  appointed 
for  the  offertory  for  the  church  expenses, 
because  I  knew  they  would  not  be  properly 
collected.  JSometimes  an  empty  box  would 
be  brought  uj)  by  you;  and  in  the  whole 
time  you  were  allowed  to  collect  you  only 
collected  4/.  6s.  1^/.  I  am  a  clergyman  in 
holy  orders.  I  am  a  deacon  and  priest.  I 
am  not  a  bishop  or  an  archbishop.  On  the 
Sunday  on  which  I  complain  of  your  acts 
two  of  you  did  bring  up  the  boxes  you  had 
held,  which  contained  together  the  sum  of 
5«.  (yd.  You  brought  this  sum  to  the  clergy- 
man at  the  altar,  but  I  cannot  nay  you 
brought  it  either  res iiect  fully  or  courteously." 
\J\xm  re-examination  the  complainant  said 
that  during  the  dispute  as  to  which  set  of 
churchwardens  were  lawfully  elected  the  de- 
fendants and  Mr.  Walworth  had  been  allowed 
by  the  rival  churchwardens,  for  the  sake  of 
peace,  to  collect  the  alms  for  the  sick  and 
poor,  about  which  no  dispute  had  ever  arisen. 
The  disputes  were  about  the  offertories  for 
church  expenses.  Formal  notice  was  given 
by  him  (appellant)  that  the  clergy  would 
collect  for  church  expenses.  From  the  30th 
of  July  to  the  24th  of  September  the  total 
amount  collected  by  the  clergy  was  35/.  88.  27., 
and  by  the  defendants  4/.  6s.  Id.  He  (appel- 
lant) adopted  the  plan  of  the  clergy  collect- 
ing, at  the  request  of  the  congregation. 

5.  It  was  admitted  by  the  complainant 
that,  at  the  chancellor's  visitation  after  Ekister, 
1871,  the  defendants  presented  themselves  for 
admission  as  churchwardens,  and  made  the 
declaration  now  by  the  law  substituted  for 
an  oath ;  that  Mr.  Cobbett  and  Mr.  Walworth, 
Mr.  Taylor  and  Mr.  Lathbury,  had  previously 
presented  themselves  in  the  same  character 
and  had  previously  made  the  declaration, 
and  that  counsel  for  Mr.  Cobbett  and  Mr. 
Walworth  had  (prior  to  the  defendautii  being 
allowed  to  make  the  declaration)  protested 
against  the  validity  of  their  appointment; 
that  the  chancellor  had,  notwithstanding, 
proceeded  to  administer  the  declaration  to 
the  defendants ;  and  that  since  tliat  the  dc^ 
fendants  had  continuously  claimed  to  be  the 
legal  churchwardens  of  Wilmslow. 

6.  When  called  upon  for  their  defence,  Dr. 
Clarke,  on  behalf  of  all  the  defendants,  read  a 
paper  as  follows :  "  Tliis  summons  charges 
us  with  behaving  unlawfully  to  the  Rev.  Mr. 
Cope  and  the  Rev.  Mr.  Hinder,  when  ati- 
rainistering  Divine  service  on  the  24th  of 
September  last  in  the  parish  church  of 
Wihnslow.  To  tins  we  reply,  first,  that  we 
did  nothing  unlawfully  on  that  day.  We 
maintain  that  we  are  churchwardens  duly 
and  legally  sworn  in  on  two  occasions  before 
the  archdeacon;  that  we  alone  almost  have 
acted  as  churchwardens  for  ipore  than  eighteen 
months ;  and  that  the  clergy  have  allowed 
even  during  this  dis]>ute  to  collect  tb' 
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for  the  sick  and  poor  unmolested;  that  on 
this  particular  Sunday  the  offertory  was  for 
the  expeascs  of  the  church,  which  we  had  not 
refiLscd  to  collect;  and  we  do  allow  that, 
acting  as  wardens,  and  having  collected  in 
our  part  of  the  church,  we  did  stop  the  clergy 
from  colltcting  it  over  again,  because  it  had 
been  complained  of;  but  we  deny  that  we 
either  spr>ke  a  word,  lifted  a  hand,  or  touched 
them  even  so  much  as  with  a  finger.  The 
money  we  liad  collected  we  handed  over  to 
them  at  the  communion-table  in  the  usual 
way.  Secondly,  we  maintain  that  the  clergy 
were  not  performing  Divine  service,  but  that 
they  were  wandering  up  and  down  the  church 
collecting  money  for  a  secular  purpose.  We 
afiEirin  that  they  had  no  business  to  collect  at 
all ;  that  is  a  lay  function,  and  the  special 
and  absolute  duty  of  the  wardens  alone.  And 
we  hold  that  it  would  be  just  as  scandalous 
for  us  to  assume  their  duties  as  for  them  to 
assume  ours.  Moreover,  the  rubric  distinctly 
commands  them  &s  priests  to  remain  at  the 
communion-table  to  read  the  offertory  sen- 
tences and  to  receive  the  alms  from  those 
wlio  collect.  They  (Mr.  Cope  and  Mr.  Hinder) 
were  in  a  jwirt  of  the  church,  therefore,  where 
they  luul  no  business  to  be,  and  doing  some- 
thing they  had  no  business  to  do,— something, 
indeed,  opiK)sed  to  all  law,  to  all  customs, 
and  even  to  all  decency.  \Vc  contend,  there- 
fore, that  we  acted  lawfully  in  virtue  and 
right  of  our  office  as  cliurchwardens,  and 
tliat  they  (Mr.  Cope  and  Mr.  Hinder)  were 
wrong." 

7.  The  justices  upon  this  evidence  were  of 
opinion  and  adjudged  tliat  it  was  the  duty  of 
the  churchwardens  to  collect  the  offertory, 
and  not  tliat  of  the  complainant,  and  con- 
se^iuently  dismissed  the  summons;  but  they 
stated  their  willingness  to  grant  a  case  for 
the  opinion  of  a  sujKjrior  Court;  and,  if  such 
Court  should  Ixi  of  opinion  that,  upon  the 
evidence,  and  having  regard  to^he  true  intent 
and  meaning  of  the  statute,  they  (the  iustices) 
ought  to  have  convicted  the  defendants  or 
any  one  or  more  of  them,  they  were  of  opinion 
that  in  such  case  each  defendant  or  such  one 
or  more  should  l>e  final  20«.  and  costs. 

The  question  for  tlio  opinion  of  the  Court 
was,  whether,  upon  the  undisputed  evidence 
h1k)vo  (i(jt  forth,  and  which  the  justices  found 
Uy  1)0  true  in  fact,  and  having  regard  to  the 
jK)Kition  an(i  claims  of  the  defendants  dis- 
closed on  the  evidence,  an  offence  against  the 
statute  28  &  21  Vict.  c.  82,  s.  2,  had  been 
committed  by  them. 

Matiisty,  Q,C.  (^Edntirds  with  him),  for  the 
apiKillant.  This  is  an  information  against  the 
resiwndents  under  s.  2  of  23  &  24  Vict, 
c.  o2.  (1)     Two  i)oints  may  bo  considered. 


viz.  1.  Whether  Mr.  Copo  was  not  at  the 
time  of  the  intermxytion  engi^ged  in  the  per- 
formance of  Divine  service;  £  Whether  ti» 
respondents  were  not  guilty  of  indecent  and 
improper  conduct,  even  assuming  that  Mr. 
Cope  bad  no  strict  l^al  right  to  do  whit 
he  was  doing.  There  being  three  officiating 
clergymen,  whilst  one  of  them  was  at  the 
conmiunion-table  reading  the  offertory  aen* 
tences,  Mr.  Qo^  proceeded  to  assist  in  the 
collection  of  the  offertory,  or  the  ahns  of  the 
people.  The  direction  in  the  rubric  as  to  the 
moae  of  collecting  these  is  as  follows:- 
"  Whilst  these  sentences  are  in  reading,  the 
deacons,  churchwardens,  or  other  fit  pezaon 
appointed  for  that  purpose,  shall  reoeiTe  the 
alms  for  the  noor,  and  other  devotions  of  the 
people,  in  a  decent  basin  to  be  provided  I? 
the  parish  for  that  purpose,  and  lerereiitlj 
bring  it  to  the  priest,  who  shall  humUy  pre- 
sent and  place  it  upon  the  Holy  Table.*  The 
collection  of  alms  is  part  of  Divine  serricc. 
In  Hutch  in 8  v.  Denzifoe  (1  Hagg.  Con.  K 170, 
cited  in  liitrhinfjs  v.  Cordingletf,  Law  Bep. 
3  A.  &  E.  118, 119),  where  the  dntieB  of  the 
churchwardens  arc  discussed.  Sir  William 
Scott  says  (at  p.  178) :  "  I  ooncdve  that 
originally  they  were  confined  to  the  care  rf 
the  ecclesiastical  property  of  the  pariah,  orcr 
which  they  exercised  a  discretionary  power 
for  specific  purposes.  In  all  other  respects, 
it  is  an  office  of  observation  and  compUmt, 
but  not  of  control,  with  respect  to  DiTJu 
worship:  so  it  is  laid  down  in  Aylilfe, 
Parergon,  p.  170,  in  one  of  the  best  disserta- 
tions on  the  duties  of  churchwardens,  and  in 
the  Cauons  of  1571."  And  a  little  farther  on 
ho  adds :  "  In  the  service,  the  chorchwardeDs 
have  nothing  to  do  but  to  collect  the  ahns  it 
the  offertory."  But,  though  the  dnty  of 
collecting  is  cast  upon  the  churchwvdeiu, 
there  is  nothing  to  prevent  the  cleigymaB 
from  doing  it. 

[ WiLLES,  J.  Possibly,  if  the  churchmmkns 
are  objectionable  persons,  for  instance,  persons 
notoriously  leading  bad  lives  so  as  not  to  he 
admissible  to  the  sacrament,  the  clergyman 
may  appoint  "  a  fit  person  "  to  collect] 


(})  23  &  24  Vict  c.  82.  s.  2.  "  Any  person  who 
Klinll  bo  guilty  of  riottnus  violent,  or  indecent 
iM'iiuvioiir  in  aiiv  cathednil  church,  puribh  or  die* 
trk't  churvh  or  chaiiel  of  the  (Jhuxt^U  u(  Eugluud, 


or  in  any  chnpel  of  any  religious  denomination,  o 
in  England  in  any  place  of  religious  wonhip  duly 
certified  under  the  provisions  of  the  18  &  19  Vkt 
e.  81,  whether  during  the  celebration  of  DitiDe 
service  or  at  any  other  time,  or  in  any  charefayvd 
or  burial-gronud,  or  who  bhall  molest,  let,  diatoib, 
vex,  or  trouble,  or  by  any  other  unlawfid  mnu 
disquiet  or  mitmse  any  preacher  duly  aathoriitNl 
to  preach  therein,  or  any  clef  gyman  in  bdy  ofden 
ministering  or  celebrating  any  aacrament  or  any 
Divino  service,  rite,  or  oflScc  in  any  oathedial. 
church,  or  chapel,  or  in  any  churchyard  or  burial- 
ground,  shall,  on  oonviction  thereof  befon  tvo 
justices  of  the  peaco,  be  liable  to  a  penalty  of  ool 
more  than  52.  for  every  such  offenoe,  or  may,  if  Uie 
justices  before  whom  he  shall  be  oon\icted  think 
fit,  instead  ol'  l)oing  subjected  to  any  peconiuy 
|H.'mdiy,  l)o  committed  to  prison  for  any  time  not 
exceeding  two  mouths." 
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limself  collect.  The  statute  was  in- 
to give  a  suminary  remedy  in  cases  of 
ig  and  other  misconduct  which  for- 
were  punishable  only  in  the  Eccle- 
A  Court. 

jLSS,  J.  No  doubt  this  woald  be 
ig.  The  only  question  is  whether  it 
)d  during  the  celebration  by  a  clergy- 
Divine  service.] 

tiurchwarden  has  no  more  right  to 
;t  the  clergyman  in  the  performance 
rite  or  office  of  the  church  than  any 
aember  of  the  congregation  has. 
'<y^«.  Q'^'-  (Cojon  with  him),  for  the 
lents.  The  question  submitted  by  the 
rates  is,  whether  the  respondents  have 
uilty  of  imlawfully  molesting  and  dis- 
5  the  appellant,  **  then  being  a  clergy- 
holy  oniers  celebrating  Divine  service  " 
-tain  church.  The  respondents  are  the 
wardens,  and  the  alleged  offence  with 
they  are  charged  is  the  offering  a 
amount  of  obstruction  to  the  appel- 
ailst  improperly  engaged  in  the  por- 
ce  of  one  of  the  duties  which  the  law 
pon  the  churchwardens.    The  church- 

8  are  the  persons  who  have  the  care 
abric  and  of  the  ornaments  and  utensils 
church,  including  the  basin  or  Ixig 
yr  the  collection  of  the  offertory  or 
it  is  their  duty  to  collect  the  offertory, 

present  it  to  the  priest  at  the  com- 
L-table,  where  it  is  the  duty  of  the 
JO  remain  reading  the  offertory  sen- 
whilst  the  collection  is  being  made. 
:e  what  the  respondents  did  an  offence, 
:  have  been  done  whilst  the  appellant 
tually  engaged  in  celebrating  Divine 
And  tlujs  is  clearly  negatived  by  the 
«.  The  clergyman  cannot  in  any 
B  said  to  be  celebrating  Divine  service 
he  is  doing  something  which  he  has 
it  to  do,  and  which  it  is  the  proper 

a  layman  to  do. 

TiKG,  J.  Supposing  the  clergyman  to 
proper  nerson  to  collect  the  offertory, 
t  be  saia  that  he  was  not  engaged  in 
bration  of  Divine  service  whilst  doing 

institute  an  offence  under  this  part  of 
tion,  the  clergyman  must  be  doing 
tiich  is  required  to  be  done  by  him 
a  person  in  holy  orders. 
LK8,  J.  The  giving  of  alms  is  as  much 
f  Divine  service  as  adoration  or  prayer. 

evident  from  the  language  of  the 
or  the  church  militant, — "  We  humbly 

thee  most  mercifully  to  accept  our 
id  oblations  and  to  receive  these  our 

which  we   offer   unto    thy  Divine 
,  beseeching  thee  to  inspire  continu- 

9  universal  church  with  the  spirit 
h,  unity,  and  concord."  I  believe 
rgy  usuaUy  collect  the  offerings  in 

>ala  not  be  the  less  an  offertory  or 
sent  to  the  clei^;yman  before  the  com- 


mencement of  the  service.  What  the  appel- 
lant was  doing  here  he  was  not  doing  as  a 
clergyman ;  he  was  usurping  the  functions  of 
a  layman.  The  conclusion  the  magistrates 
came  to  was  clearly  right. 

Manisty,  QJJ,,  in  reply.  The  object  of  the 
statute  was  tlie  enforcing  public  decency  in 
the  celebration  of  Divine  worship. 

WiLLKS,  J.     The  only  question  for  the 
opinion  of  the  Court  is,  whether  the  magis- 
trates ought  tp  have  convicted  the  respon- 
dents upon  an  information   charging  that 
they  on  a  certain  day  "  unlawfully  did  mo- 
lest, let,  disturb,  vex,  and  trouble  P.  A.  Cope, 
then  being  a  clergyman  in  holy  orders  cele- 
brating Divine  service  in  a  certain  parish 
church  of  the  Church  of  England."     We  are 
not  called  upon  to  say  whether  any  proceed- 
ing could  have  been  taken  against  the  re- 
spondents for  any  other  offence  against  the 
law,— whether  the  lamentable  scene  which 
tooi  place  in  this  church  could  give  rise  to 
any  procedure  upon  that  part  of  s.  2  of  23  <& 
24  Vict.  c.  32  which  imposes  certain  penalties 
upon  "  any  person  who  shall  be  guilty  of 
riotous,  violent,  or  indecent  behaviour  in  any 
cathedral  church,  parish  church,"  Ac. ;  but 
whether  the  respondents  ought  to  have  been 
convicted  in  respect  of  the  subsequent  words, 
"or  who  shall  molest,  let,  disturb,  vex,  or 
trouble,  or  by  any  other  unlawful  means  dis- 
quiet or  misuse  any  preacher  duly  authorized 
to  preach  therein,  or  any  clergyman  in  holy 
orders  ministering  or  celebrating  any  sacra- 
ment or  any  Divine  service,  rite,  or  office,  in 
any  catiiedral,  church,  or  chapel,  or  in  any 
churdiyard  or  burial  ground."    That  is  a  re- 
markable part  of  the  section,  because  it  draws 
a  distinction  between  a  person  "  duly  autho- 
rized to  preach  "  in  the  church,  and  "  a 
clergyman  in  holy  orders  ministering  or  cele- 
brating any  sacrament  or  any  Divine  service, 
rite,  or  office "  in  any  church.    The  express 
provision  for  the  case  of  a  preacher  who  is 
not  strictly  ministering  or  celebrating  any  sa- 
crament or  any  Divine  service,  rite,  or  office, 
shews  that  titie  legislature,  in  dealing  with  the 
case  of  a  clergyman  in  holy  orders,  meant  the 
latter  words  to  apply  to  something  in  the 
course  of  being  done  which  in  its  character 
could  only  be  done  by  a  clergyman  in  holy 
orders.    In  this  case  the  appellant  is  said  to 
have  been  molested  whilst  ministering  or  cele- 
brating a  rite  or  office.    He  was  collecting  or 
attempting  to  collect  the  offertory.    In  pass- 
ing from  the  pulpit  or  the  reading  desk  to 
the  communion-table,  the  clergyman  is  on  his 
way  to  do  his  duty.    So,  whilst  returning. 
He  is  entitled  to  the  protection  of  the  Act 
whilst  mimstering  or  celebrating  any  rite  or 
office  or  making  any  movement  towards,  in, 
or  after  such  celebration.    But,  when  he  is 
engaged  in  doing  a  thing  which  is  not  within 
his  duty  or  office  as  a  clergyman,  it  is  other- 
wise.   Was,  then,  the  collection  of  alms  the 
celebrating  any  Divine  service,  rito,  or  offi'^ 
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of  the  church?   I  apprehend  not.   The  minis- 
tering of  the  sacrament  of  the  Lord's  Supper 
necessarily  requires  the  presence  of  a  priest. 
So  also  the  rite  of  baptism  i)roperly,  though 
not  necessarily,  for  in  certain  cases  it  may  be 
performed  by  a  layman  or  a  woman.  In  these 
cases,  the  clergyman  would  clearly  be  minis- 
tering or  celebrating  a  sacrament  or  a  rite 
within  the  meaning  of  the  statute.    "Whether 
or  not  the  collection  of  alms  is  a  rite  or  office 
celebrated  by  a  clergyman  in  his  sacerdotal 
character  depends  upon  the  rubric.    If  that 
imposed  ui)on  him  as  part  of  the  coramuDion 
service  the  collection  of  alms,  ix)Bsibly  the 
words  "ministering  or  celebrating  any  sacra- 
ment or  any  Divine  service,  rite,  or  office," 
might  be  comprehensive  enough  to  include 
it;  for,  as  I  have  Iwfore  observ^, the  offering 
of  alms  for  the  honour  of  God  during  Divine 
sorvico  is  as  much  "  celebrating  Divine  ser- 
vice" as  is  prayer  or  adoration.     But  the 
rubric  imposes  no  such  duty  upon  the  cele- 
brant.   It  excludes  the  notion  that  the  priest 
is  necessarily  or  even  pro]>erly  engaged  in  the 
collection  of  alms.    The  words  are,  "  Whilst 
these  sentences,"  i.e.  the  offertory  sentences, 
"  are  in  reading,  the  deacons,  churchwardens, 
or  other  tit  person  apjwinted  for  that  pur- 
pose, shall  receive  the  alms  for  the  poor,  and 
other  devotions  of  the  people,  in  a  decent 
basin  to  be  provided  by  the  parish  for  that 
purix)se,and  reverently  bring  it  to  the  priest, 
who  shall  humbly  present  and  place  it  upon 
the  holy  table."    A  deacon,  therefore,  if  there 
Ixj  one,  may  properly  collect  the  alms;  if  not, 
then  they  are  to  be  collected  by  the  church- 
wardens, who,  though  ecclesiastical  officers, 
are  regarded  in  law  as  mere  laymen.    The 
rubric  goes  on, "  or  other  fit  jx'rson  api)ointed 
for  that  purpose."    That  clearly  refers  to  a 
layman.    The  collection  is  to  be  made  by  a 
I)erson  of  a  lower  degree  than  a  priest.    It 
required  a  statute  to  enable  a  deacon  to  per- 
form the  ceremony  of  marriage.  (1)    We  are 
not  called  upon  to  go  into  the  inquiry  as  to 
who  is  to  appoint  such  "other  fit* person." 
We  must  assume  that  he  may  he  appointed 
by  the  priest ;  and,  assuming  that  the  person 
appointed  for  that  purpose  is  not  a  clergy- 
man, it  is  clear  to  my  mind  that  the  part  of 
s.  2  of  the  statute  upon  which  this  informa- 
tion is  founded  does  not  apply  for  the  pro- 
tection of  the  layman  or  tlie  churchwarden. 
Whether  or  not  it  would  protect  the  deacon 
may  be  a  question  of  nicety.     The  rubric 
names  a  deacon  as  deacon  and  with  reference 
to  a  lower  grade  of  ecclesiastical   i)ersonR, 
which  would  not  include  a  priest,  according 
to  Lord  Coke's  commentary  on  the  words  of 
the  Stat.  W^estm.  2.  c.  41,  2  List.  457,  "Si 
abbates,  priores,  cuslodas  hospitalium  et  ali- 
arum  domorum  religiosaruni," — "  Seeing  this 
Act  beginneth  with  abbots,  &c.,  and  con- 


cludeth  with  other  religions  honseB,  bishopR 
are  not  comprehended  within  this  Act,  for 
they  are  superior  to  abbots,  &c.,  and  theee 
words  [other  religions  houses]  diall  extoid 
to  houses  inferior  to  them  that  were  men- 
tioned before."  The  rubric  seems  to  asnime 
that  the  proper  place  of  the  priest  is  at  the 
communion-table,  whilst  the  deacon  might 
collect  the  offertory.  It  is  hardly  necessaiy 
to  say  that  in  this  context  "  other  fit  persfm" 
would  not  include  a  priest  as  such.  There  is 
nothing  improper  in  a  priest, — or  even  a  pa- 
triarch, if  there  were  such  a  dignitary  in  our 
church, — making  the  collection.  Bnt,  if  he 
does  so,  he  is  not  whilst  doing  it '"minis- 
tering or  celebrating  any  sacrament  or  anj 
Divine  service,  rite,  or  office,"  but  doing  what 
may  be  done  by  a  layman.  The  persons 
giving  alms  for  pious  purposes  may  be  en- 
gaged in  Divine  service,  but  not  the  clergy- 
man who  collects  them.  I  am  therefore  of 
opinion  that,  in  what  the  respondents  did 
upon  this  occasion,  they  were  guilty  of  no 
offence  against  Mr.  Cope  under  this  part  of 
the  section,  and  that  the  magistrata  ▼en: 
right  in  declining  to  convict. 

Keating,  J.  I  also  think  the  magistntes 
were  riglit  in  refusing  to  convict  the  respon- 
dents upon  this  information,  which  charf^ 
that  they  "  unlawfully  did  molest,  let,  dii- 
turb,  vex,  and  trouble  Mr.  Cope,  then  benag 
a  clergyman  in  holy  orders  celebrating  DiTine 
Fervice  in  a  certain  parish  church."  For  the 
reasons  so  amply  given  by  my  Brother  Willa, 
which  it  would  be  idle  to  repeat  or  attempt 
'  to  add  to,  it  seems  to  me  to  be  plain  that  the 
rubric  never  contemplated  the  collection  of 
the  offertory  as  a  duty  to  be  performed  by 
a  clergyman  in  holy  orders.  It  siKuks  of 
three  (^lasses  of  persons  wlio  may  collect,  two 
of  them  lay,  and  one  clerical,  viz.  a  pereonin 
deacon's  orders.  Without  deciding  whether 
or  not  a  priest  may  under  ct-rtain  circum- 
stances properly  collect  the  alms  of  his  con- 
gregation, it  is  enough  to  say  that  in  thii» 
case  Mr.  Cope  was  not,  whilst  taking  upon 
himself  that  duty,  "  a  clergyman  in  bdy 
orders  celebrating  Divine  service  "  in  the 
church  in  question.  This  appeal  must  there- 
fore btt  dismissed. 

Appeal  dismived.  (2) 


(1)  S»-e  per  Lord  Lyndhurst,  C,  Jieg.  v.  MiUia 
(10  CI.  &  F.  859,  860).  m  to  the  effeota  of  thr  Acta 
uf  UnifofmiiT* 


(2)  In  the  course  of  the  argument  of  tburtc. 
Willed,  J  ,  desired  to  corR-ct  un  error  in  the  reprrt 
of  Woith  v.  7'errington  (13  M.  &  W.  781^  7U5). 
Counsel  referring  to  Jarratt  v.  ^Ve6?e  (3  Phill.  170), 
as  an  authority  tor  sayin^c  thai  the  chorcJiwardeiu 
with  the  ooncunence  of  the  rector  have  authurity 
to  turn  out  a  person  for  eomujittiog  a  tre^««i  in 
the  church,  Parke,  B.,  is  tl^ere  re|wrted  to  bate 
suid  :  **  We  ought  Ut  have  higher  authority  titan 
the  decision  of  Doctors'  Gomnums  for  that  pro* 
position."  Wilh  8,  J.,  said  he  hud  in  his  potanouo 
a  letter  from  Lord  Wensleydale,  in  which  th«t 
learued  ju<l<:e  declared  that  he  had  never  msde 
the  ob^ervAtion  imputed  to  him. 

I^ter  in  the  dtty,  Lord  W«ntl«>j«iale's  ecff  of 
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tyre,  for  the  respondents,  asked  for      said :  The  Court  does  not  unanimously  think 

that  costs  should  be  given;  therefore  there 

J68,  J.,afkercon8ultingwithKeating,J.,      ^^^^  ^  "°  ^^^^ 


W.  was  handed  up  to  the  bench  by  Mr. 
in  the  margin  of  which  were  these  words 
Lorddliip's  own  handwriting,—**  I  never 


Attorneys  for  appellant:  Cltester  <fc  Urqu^ 
hart f  for  Fatter  &  Knight ,  Manchester. 

Attorneys  for  respondents :  t^tephens  &  Ste- 
lihtnSyfor  Parrottf  2day,  &  kkms,  Macclesfield, 


7,  )  Cory  and  Othebs,  Appellaktb;  The  Churchwardens,  &c,,  of  Greenwich, 


) 


Respondents.    [7  C.  P.  499.] 


» — Oocupotion — Moorings,  Liability  of — 
Easement. 

ippellantn  were  possessed  of  a  derrick  for 
and  unloading  {hut  not  storing)  coals  in 
r  Thames,  which  was  moored  within  the 
of  Greenwich  under  a  licence  from  the 
itors,  in  the  following  manner,  viz,  by 
fle-fluked  anchors  on  the  side  nearest  the 
id  by  two  stones  on  the  channel  side,  and 
stream-anchors  one  at  the  head  and  the 
the  stern.  The  anchors  and  stones  {which 
hauled  on  board  by  the  machinery  on  the 
)  were  merely  dropped  iiito  the  river,  no 
4ny  used  fir  the  purpose  of  fastening 
tt  only  a  small  quantity  of  ballast  being 
I  in  the  bed  of  the  river  to  enable  the 
>  lie  flat.  The  derrick  u>as  always  afloat, 
s  subject  to  he  moved  to  any  other  part  of 
r,  at  the  pleasure  of  the  conservators : — 
,  that  the  appt-llants  were  not  liable  to  he 
'  the  relief  ojf  the  jtoor  in  respect  of  these 
ngs,"" 

stated  by  a  police  magistrate,  under 
L  Vict.  c.  43. 

He  appellants  were  summoned  before 
^trate  sitting  at  the  Green wicli  police 
5r  having  neglected  or  refused  to  pay 
rate  assessed  upon  them  under  certain 
cts  relating  to  Greenwich,  viz.  4  Geo.  4, 
md  9  Geo.  4,  c.  xliii,  in  respect  of  "  a 
building,  land,  tenement,  or  heredita- 
occupied  by  them  in  the  parish,  and 
ed  in  the  rate  as  "  moorings  to  which 
^rrick  or  apparatus  Atlas  No.  1  are 

to  bed  of  river  Thames." 
le  coal  derrick  is  similar  to  a  large 
.rge,  and  is  about  250  fct^t  long  and 
wide.  It  is  fitted  up  with  the  neces- 
ichincry  for  unloading  coal  from  ool- 
id  reloading  into  vessels  and  barges 
t  alongside.  No  coals  are  deposited 
id  in  the  derrick. 

le  derrick  is  the  property  of  the  ap- 
i,  and  rides  afloat  on  we  river  Thames 


'  within  the  boundary  of  the  parish  of  Green- 
wich. It  has  been  anchored  at  the  same  place 
for  some  years,  but  daily  changes  its  position 
slightly  with  the  ebb  and  flow  of  the  tide. 

4.  The  derrick  is  retained  at  the  spot  where 
she  floats  in  the  following  way,  i.e.  by  two 
single-fluke  anchors  on  the  side  nearest  the 
shore,  and  by  two  stones  on  the  channel  side, 
and  by  two  stream-anchors,  one  at  the  head 
and  the  other  at  the  stem.  The  anchors  and 
stones  were  merely  dropped  into  the  river, 
no  force  l)eing  used  for  tne  purpose  of  fasten- 
ing either  anchors  or  stones.  Before  drop- 
ping the  stones,  a  small  quantity  of  ballast 
was  removed  in  the  bed  of  the  river,  so  that 
the  stones  might  lie  flat  and  securely.  These 
stones  serve  only  the  purpose  of  anchors,  and 
are  used  in  this  as  well  as  many  other  in- 
stances on  the  channel  side  only  for  the  avoid- 
ance of  accidents,  there  being  danger  of  vessels 
when  passing  amid  channel  at  low  water  da- 
maging themselves  against  anchors  if  anchors 
were  used. 

5.  These  anchors  and  stones  can  be  hauled 
on  board  by  the  machinery  thereon,  and  the 
derrick  moved  to  any  other  part  of  the  river ; 
and  she  was  in  fact  formerly  stationed  at 
another  part,  and  was  moved  horn  thence  to 
her  present  position,  bringing  with  her  her 
anchors  and  stones,  which  were  dropped  down 
as  stated  above. 

6.  The  soil  and  bed  of  the  river  Thames  is 
by  the  Thames  Conservancy  Acts  vested  in 
the  conservators  of  the  river;  and  they  have 
the  management  of  the  river. 

7.  The  derrick  is  stationed  at  the  place 
where  she  now  rides,  under  the  following  re- 
solution passed  by  the  conservators  on  the 
6th  of  December,  1861 : — 

'*  Resolved,  That  permisbion  be  given  to  Metssni. 
Cory  &  Son  to  lay  down  moorings  (at  which  they 
may  place  the  derrick  hulk)  immediately  opposite 
the  sluice  next  eastwards  of  Angerstein's  Wharf, 
East  Greenwich,  and  510  feet  from  the  river  wall 
at  the  said  sluice,  as  per  plan ;  the  work  to  be 
done  to  the  satisfaction  of  toe  conservators  of  the 
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river  Thames  and  under  the  inspection  of  the  har- 
botir-master,  and  to  remain  on  the  following  con- 
ditions being  agreed  to  and  observed  by  Me&srs. 
Gory,  yiz.  that  the  accommodation  be  assessed  and 
the  rent  paid  thereon ;  that  the  hulk  be  not  used 
for  the  purpose  of  storing  coals ;  thut  it  be  for  the 
general  use  of  the  coal-trade,  but  the  barges  to  or 
from  the  hulk  bo  in  all  cases  towed  by  a  steam- 
tug  to  or  from  the  Custom  House,  London ;  that 
all  vessels  leave  the  hulk  immediately  after  being 
discharged;  and  that  sailing  colliers  when  dis- 
charged be  towed  away  to  such  part  of  the  river 
as  the  harbour-master  may  direct;  and  in  all  other 
respects  to  be  worked  to  the  satisfaction  of  the 
conservators  under  the  inspection  of  the  harbour- 
master ;  and  with  the  full  understanding  on  the 
part  of  Messrs.  Cory,  that  if,  at  any  time  hereafter, 
it  shall  be  found  by  the  conservators  inexpedient 
to  permit  the  mooiings  for  the  derrick  hulk  to  re- 
main in  that  or  any  other  part  of  the  river,  the 
conservators  will,  imder  the  powers  vested  in  them 
by  the  91st  section  of  the  Thames  Conservancy 
Act  (1)  cause  the  same  to  be  removed." 

8.  The  rent  paid  by  the  appellants  to  the 
conservators  under  that  resolution  has  been 
assessed  and  now  stands  at  600^.  per  annum. 

9.  Reference  was  made  upon  the  hearing 
of  the  summons  to  Wat  kins  v.  Mihon-next- 
Oravesend  (Law  Rep.  3  Q.  B.  350) ;  and  the 
magistrate  found  as  a  fact  that  the  appellants 
were  occupiers  of  the  soil  in  the  beef  of  the 
river  on  which  the  moorings  were  placed,  and 
therefore  decided  against  the  appellants,  and 
that  they  were  liable  to  be  rateo. 

10.  It  was  agreed  that  neither  party  should 
raise  any  technical  difficulties  or  objections, 
and  that  the  case  should  be  decided  upon  the 
merits;  the  Court  to  be  at  liberty  to  draw 
any  inferences  of  fact  if  it  should  think  fit. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  appellants  ^ere  liable  to  be 
rated  to  the  relief  of  the  poor  of  the  parish  of 
Greenwich  in  respect  of  their  occupation  of 
*'  moorings  "  under  the  circumstances  stated. 

Patchett,  for  the  appellants.  To  render  a 
person  liable  to  be  rated  in  respect  of  a  house, 
building,  land,  tenement,  or  hereditament, 
there  must  be  such  an  occupation  as  would 
entitle  him  to  maintain  trespass,  if  disturbed 
in  it.  The  cases  of  Wat  kins  v.  MUt^  in-next- 
Oravesend  (Law  Rep.  3  Q.  B.  350),  and  Qrant 
V.  Oxford  Local  Board  of  Htdltk  (Law  Rep. 
4  Q.  B.  9),  are  decisive  to  shew  that  there  is 
no  such  occupation  here.  In  the  former,  a 
floating  coal -depot  fastened,  by  the  licence  of 
the  conservators  of  the  Thames,  to  moorings 
belonging  to  the  conservators,  consisting  of 
two  large  fan-shapd  screws  which  were 
screwed  into  the  soil  or  bed  of  the  river  to  a 
depth  of  about  eight  feet,  was  held  not  liable 
to  be  rated.  In  the  latter,  the  University 
Boat  Club  were  held  not  to  bo  rateable  in  re- 
spect of  a  barge  which  was  moored  by  means 
of  chains  and  iron  rings  attached  to  two  posts 


(1)  20  &  21  Vict.  c.  cxlvii. 


fixed  to  the  soil  of  the  bed  of  the  Isis,  of  which  \ 
the  corporation  of  Oxford  were  the  owners; 
and  Hayes,  J.,  said  (ante  p.  4) :  "I  think  the 
cases  have  gone  quite  fsx  enough  in  deciding 
that  things  which  are  substantially  chattels 
are  rateable  as  real  property.  This  boat  is  a 
chattel,  and  it  would  certainly  be  a  stroog 
thing  to  say  that  it  oould  be  rated  as  real 
property,  such  as  a  tenement  or  a  heredita- 
ment, unless  there  is  a  clear  case  of  occapa- 
tion,— an  occupation  of  something  whidi  is 
firmly  and  permanently  fixed  or  attired  to  the 
soil  itself."  In  the  present  case  there  is  no  o^ 
cupation  of  that  sort ;  but  a  mere  pennisBion 
or  licence  firom  the  conservators  to  MesRxs. 
Cory  to  moor  their  derrick  in  a  part  of  the 
river  from  which  they  may  be  at  any  time 
ordered  by  the  harbour-master  to  remove  it, 
— the  mooring  not  being  "moorings "pro- 
perly so  called,  but  merely  anchors  or  MMoe- 
thin^  in  lieu  of  anchors  dropped  from  the 
derrick  itself.  In  all  cases  where  penoos 
have  been  held  to  be  rateable  in  re^wetof 
floating-piers,  it  has  been  be^oause  they  an 
by  some  means  fixed  permanently  to  the  loiL 

Bairow,  for  the  respondents.  In  TToliuf 
V.  Milton-next-Oravesend  (Law  Rep.  3Q.E 
3o0),  the  moorings  were  placed  in  tiie  bedof 
the  river  by  the  conservators ;  here  they  are 
the  property  of  Messrs.  Cory,  and  were  pot 
down  by  them,  and  put  down  in  audi  a 
manner  as  to  fix  them  permanently  in  the 
soil ;  and  the  magistrate  has  found  as  a 
fact  that  the  appellants  are  occupiers  of  the 
soil. 

[Ekatino,  J.  What  is  the  nature  of  their 
tenure  ?  and  what  portion  of  the  soil  do  thej 
occupy  ?] 

They  are  at  least  tenants  at  will,  or  by 
sufferance.  It  would  be  enough  even  if  they 
were  wrongdoers.  And  they  occupy  bo  much 
of  the  soil  as  is  necessary  to  hold  tiie  anchofs 
and  stones.  In  Forrest  v.  Green  wieh  (8  £.  &  B. 
890;  27  L.  J.  (M.C.)  96),  the  aRieUant 
moored  a  barge  in  the  Thames,  betwetdi  high 
and  low  water  mark;  the  moorings  were 
stationary  in  the  bed  of  the  river,  and  thebaiFe 
floated  at  high  water,  and  grounded  at  lov 
water  on  the  posts  or  blocks  in  the  bed  of  the 
river,  by  which  it  was  moored,  and  which  wen 
in  the  parish  of  Greenwich ;  the  barge  was  con- 
nected by  a  chain  with  stairs  on  the  land,  the 
soil  of  which  was  not  the  proi)erty  of  or  in 
the  occupation  of  the  appellant,  and  which 
at  that  point  was  a  common  highway  to  the 
Thames;  moveable  planlffl  were  laid  from 
the  shore  to  the  barge,  and  thence  to  another 
barge  moored  further  out  in  the  Thames, 
and  which  always  floated ;  and  it  was  held 
that  the  appellant  was  rateable  in  respect  of 
"land  occupied  by  the  stages,  platforms, 
barges,  and  other  matters  and  things  used  as 
a  pier  for  landing  and  embarking  steam-boat 
passengers."  Lord  Cajnpbell,  in  deUvering 
judgment,  says  ^8  E.  &  B.  at  p.  899):  "The 
appellants  are  uie  occupi^B  of  land  by  the 
use  which  they  make  of  the  Uooks,  of  the 
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for  holding  the  staples,  and  of  the  iron 
►rs  permanently  placed  in  the  bed  of  the 
"  The  blocks  and  anchors  there  differ 
»  respect  from  the  anchors  and  stones 

Ichett  was  heard  in  reply. 

LLBS,  J.  I  am  of  opinion  that  the  deci- 
of  the  magistrate  ought  to  be  reversed, 
as  found  as  a  fact  that  the  appellants 
ccupiers  of  the  soil  in  the  bea  of  the 
;  not  that  they  are  liable  to  be  rated  in 
ct  of  the  anchors  or  stones  fixed  in  the 
r  soil  of  the  river  as  were  the  fan-shaped 
s  in  Walk  ins  v.  MiHon-Jiext-G  i  avesend 
Rep.  3  Q.  R  350)  under  Mitchell's 
t  which  are  so  extensively  used  in  every 
)f  the  world  as  a  substitute  for  masonry 
i'ks  and  mortar  in  the  erection  of  light- 
s,  piers,  and  other  buildings.  He  finds 
he  things  in  respect  of  which  the  appel- 
are  rated  are  **  moorings,'* — not  moor- 
in  the  sense  of  being  chains  attached  to 
Jiing  fixed  in  the  l)ed  of  the  river,  with 
y  and  ring  for  vessels  to  fasten  to  when- 
they  think  proper.  He  describes  them 
—The  derrick  is  retained  at  the  spot 
)  she  floats  by  two  single-fluke  anchors 
le  side  nearest  the  shore  and  by  two 
}  on  the  channel  side,  and  by  two  stream- 
•rs  one  at  the  head  and  the  other  at  the 
The  anchors  and  stones  were  merely 
led  into  the  river,  no  force  being  used 
le  purpose  of  fastening  them.  The 
i  were  used  in  the  place  of  anchors  on 
hannel  side  merely  to  avoid  injury  to 
s  passing.  The  anchors  and  stones  can 
uled  on  board  the  derrick  by  her  own 
inery,  and  slie  may  be  moved  to  any 
part  of  the  river.  All  that  that  state- 
amounts  to  is,  that  the  derrick  is 
»red  at  the  spot  where  she  floats.  It  is 
ke  an  immoveable  thing  that  is  suscep- 
of  occupation;  the  derrick  is  fastened 
ings  wmch  are  accessories  to  herself, 
wMch  are  moveable  things,  whether 
over  or  not,  and  which  constitute  no 
an  occupation  of  any  portion  of  the  bed 
)  river  than  would  the  anchor  of  any 
vessel.    It  is  true  that  this  derrick  has 


been  anchored  at  the  same  place  for  some 
years.     But,  when  does  the  thing  granted 
cease  to  be  an  easement  ?    The  appellants  are 
not  occupiers  in  the  sense  that  any  one  inter- 
fering with  their  possession  would  be  liable 
'  to  them  as  for  a  trespass  to  the  soil.     The 
,  only  thing  in  respect  of  which  a  trespass  as 
against  them  could  be  committed  would  be 
'  the  chattel.    The  case  of  Forrest  v.  Green mch 
,  (8  E.  &  B.  890;  27  L.  J.  (M.C.)  96)  is  auite 
distinguishable.     The  appellant  was  there 
'  held  to  be  rateable  in  respect  of  the  landing- 
'  stage,  &c.,  because  it  was  a  fixed  thing.    Tlus 
derrick,  on  the  contrary,  is  a  moveable  thing, 
and  may  at  any  time  be  removed  to  another 
•  spot  by  the  conservators;  the  right  of  re- 
moval being  expressly  reserved  by  the  licence 
or  permission  to  moor  it  where  it  now  is. 
Moreover,  the  derrick  here  is  always  afloat ; 
'  whereas  in  that  case  one  of  the  barges  which 
'  constituted  the  landing-stage  floatea  at  high- 
water,  but  at  low-water  it  grounded  on  the 
blocks  which  were  fixed  to  the  bed  of  the 
river.    That  might  well  have  made  the  appel- 
lant an  occupier  of  land  in  the  bed  of  the 
river.    I  have  already  observed  upon  Watkins 
v.  Milton-next'OraviSfnd  (Law  Rep.  8  Q.  B. 
350.)    There,  too,  the  moorings  were  immovo- 
ably  fixed  to  the  bed  of  the  river,  and  not, 
as  here,  part  of  the  equipment  of  the  vessel 
herself. 

EsATiNO,  J.  I  am  entirely  of  the  same 
opinion,  and  for  the  same  reasons.  The 
statements  in  the  case  amount  to  nothing 
more  than  that  this  derrick  is  a  vessel 
anchored  to  the  bed  of  the  river.  I  think  we 
could  not  hold  the  appellants  to  be  rateable 
in  respect  of  these  moorings  without  over- 
turning the  case  of  WaUiiis  v.  MiUfm-next- 
Gravesend  (Law  Rep.  3  Q.  B.  350). 

WiLLES,  J.  This  is  a  question  of  right, 
and  ought  to  be  treated  like  a  civil  action. 
The  costs  must  therefore  follow. 

Decision  reversed,  with  costs. 

Attorney  for  appellants :  Mark  Shephard, 
Attorney  for  respondents :  W.  Bristow. 
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June  8, 1872.    Babrett,  Appellant;  Mabkham,  Kespohdeht.    [7  G  P.  405.] 


Friendly  Society — ^Treasurer  withholding  Moneys 
of  the  Society— 18  &  19  Vict.  c.  63,  s.  24. 

To  render  the  treasurer  of  a  friendly  society 
liable  to  the  penalties  imposed  by  s,  24  of  IS  tk 

19  Vict.  c.  63,  for  "  withholding  or  misajply- 
ing"  moneys  of  the  society  which  have  c<tme  to 
his  hands  as  treasurer,  it  must  he  shmvn  that  he 
has  bten  guilty  of  some  fraud  or  misrepresenta- 
tion. Mere  inability  to  pay  over  the  money  to 
the  trustees  is  not  enough. 

Cabs  stated  by  a  police  magistrate,  under 

20  &  21  Vict  c.  43. 

1.  The  appellant  is  one  of  the  trustees  of  a 
friendly  society  called  "  The  Prince  of  "Wales 
Lodge,  Order  of  Ancient  Shepherds,  Ash  ton 
Unity,  South  London  District,"  and  the  re- 
spondent was,  until  the  28th  of  October  last, 
tne  treasurer  of  that  society. 

2.  The  parties  appeared  before  the  magis- 
trate at  the  Lambeth  police  court  upon  a 
complaint  preferred  by  the  appellant,  as  such 
trustee,  under  the  Act  to  consolidate  and 
amend  the  law  relating  to  friendly  societies, 
18  &  19  Vict.  c.  63,  s.  24,  in  which  the  re- 
spondent was  charged  "  for  that,  being  an 
officer  of  the  said  friendly  society,  he  did, 
having  in  his  possession  certain  moneys  be- 
longing to  the  said  society  to  the  amount  of 
31^.  2s.  llirf.,  unlawfully  withhold  and  mis- 
apyy  the  same.'*  The  following  facts  were 
proved : — 

3.  The  respondent  was  duly  appointed 
treasurer  of  the  society,  but  had  not  been 
required  to  give  the  security  directed  by 
s.  21  of  the  Act.  The  moneys  which  he  wa.s 
charged  with  withholding  and  misapplying 
had  been  received  by  him  in  his  character  of 
treasurer  for  the  use  of  the  society.  It  was 
his  duty  to  render  quarterly  an  account  of 
all  moneys  received  and  paid  by  him  on  ac- 
count of  the  society,  and  to  pay  over  to  the 
trustees,  on  demand,  the  balance  due  from 
him  on  sach  account.  The  last  account  ren- 
dered by  him  was  dated  the  5th  of  August 
last ;  and  it  appeared  therefrom  that  he 
was  indebted  to  the  so<*iety  in  the  simi  of 
26/.  10."«.  2i^/.  to  that  date,  and  from  subse- 
quent entries  in  the  treasurer's  book,  further 
sums,  making  a  total  sum  due  by  him  to  the 
society  of  3lZ  2«.  11 2<^.,  the  amount  charged 
in  the  complaint.  This  sum  he  was  unable 
to  pay ;  and,  as  he  could  not  give  such  se- 
curity for  the  payment  as  was  satisfactory  to 
the  trustees,  these  proceedings  were  taken. 
There  was  no  charge  of  fraud  or  misrepre- 
sentation against  the  respondent  in  respect 
of  these  moneys. 

4.  The  magistrate  held  that  the  inability 
and  consequent  refusal  of  the  respondent  to 
ps^j  the  balance  was  not  a  withholding  or 


misapplying  under  s.  24,  and  for  the  Mow- 
ing reasons:— 

That,  although  the  words  of  s.  24  of  18  & 
19  Vict  G.  63,  are  sufficiently  general  to  in- 
clude the  treasurer ;  yet,  having  regard  to 
the  provisions  of  ss.  21,  22,  and  ^,  it  wis 
not  the  intention  of  the  statute  thut  a  trea- 
surer should  be  dealt  with  under  s.  24,  nn- 
less  some  fraudulent  circumstanoea  accompa- 
nied the  act  with  which  he  is  charged:  and 
fraud  is  not  imputed  to  the  resiwnd^t 

That  these  sections,  21,  22,  and  23,  appear 
to  contain  all  that  was  thought  necessary  for 
the  regulation  of  the  office  of  treasurer,  his 
duties  and  liabilities ;  and  s.  22  expresslj 
directs  the  manner  in  which  any  balance 
found  due  from  him  to  the  society  shall  be 
recovered,  as  also  the  proceeding  to  be  taken 
in  the  case  of  a  treasurer  who  detains  pro- 
perty belonging  to  the  society,  which  in  the 
case  of  any  other  person  is  provided  for  bj 
S.24. 

That  a  treasurer  is  not  bound  to  acoonnt 
for  any  specific  sum  received  by  him;  he  maj 
place  it  in  his  banker's  hands  or  elsewhere, 
and  may  use  such  particular  money  as  his 
own,  without  incurring  any  liability  bejond 
indebtedness;  but  he  is  required  to  render 
an  account  of  all  moneys  received  and  pay- 
ments made  by  him,  and  the  balance  (if  an;) 
due  by  him  on  such  account  becomes  a  dthi 
due  by  him  to  the  society. 

That  this  relation  of  debtor  and  creditor  is 
shewn  by  ss.  21,  22,  and  23 ;  and  that,  npcm 
the  facts  proved,  a  treasurer  cannot  be  said 
to  have  withheld  or  misapplied  moneys,  within 
the  meaning  of  s.  24,  when  he  merely  (Wiits 
to  pay  them  over  to  the  trustees ;  that  the 
words  "  withhold  "  and  "  misapply ,"  in  a.  *i4, 
must  apply  to  some  specific  moneys  which 
the  party  holding  has  no  right  to  use  exoej^ 
for  some  particular  purpose,  and  who  misr 
applies  by  employing  it,  though  without 
fraud,  in  his  own  business,  and  withholds  it 
when  he  refuses  to  pay,  though  from  ina- 
bility, to  those  authorized  to  receive  it 

That,  where  a  debt  has  been  created,  the 
refusal,  not  a  refusal  to  account,  for  the  ac- 
count has  been  justly  rendered,  but  to  pay, 
and  that  from  inability,  is  not  a  "  withhold- 
ing "  within  the  section,  nor  the  act  whereby 
the  inability  arises  a  **  misapplying.*' 

That  a  contrary  construction  would  en- 
courage friendly  societies  to  neglect  those 
precautions  which  the  Act  has  provided  and 
required  to  protect  their  members  against 
defalcations  of  their  treasurers,  while  at  the 
same  time  it  would  render  a  treasurer  liable 
to  be  imprisoned  for  refusing  to  pay  mom  j 
which  he  honestly  believed  not  to  be  due  by 
him  to  the  society. 

The  question  for  the  opimon  of  the  Court 
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hether  the  magi8trato  was  right  in  dis- 
g  the  complaint. 

^nhfim,  far  the  appellant  The  qnes- 
s,  whether  a  treasurer  who  withholds 
rs  belonging  to  the  society  can  be  dealt 
ander  s.  24  of  18  &  19  Vict.  c.  63,  or 
er  the  trustees  are  driven  to  seek  their 
y  in  a  county  court  By  s.  22  the  trea- 
is  bound  to  account  to  the  trustees  for 
^neys  and  securities  which  may  come 
.  hauda  Sect.  23  provides  for  the  re- 
r  of  moneys  or  property  of  the  society, 

it  shall  be  in  the  hands  of  "any  person 
ited  or  employed  to  or  in  any  office  in 
Ksiety  who  shall  have  died  or  become 
upt,"  &c.  Then  comes  s.  24,  which 
\  that,  "  if  any  officer,  member,  or  other 
I,  being  or  representing  himself  to  be 
iber  of  such  society,  Ac,  by  false  repre- 
ion  or  imposition,  shall  obtain  x>ossc8- 
►f  any  moneys,  securities,  &c.,  of  such 
f,  or,  having  the  same  in  his  possession, 
idthhold  or  misapply  the  same,  or  shall 
ly  apply  any  part  of  the  same  to  pur- 
other  than  those  expressed  or  directed 

rules  of  the  society,  or  any  part  thero- 
e  may  be  proceeded  against  before  a 
3  of  the  peace,  who  may  order  him  to 
r  up  all  such  moneys,  securities,  &c., 
npose  a  penalty  not  exceeding  20/.,  with 
not  exceeding  20s.  It  is  true  that  the 
surer  "  is  not  exnrcssly  named  in  that 
n ;  but  the  words  are  comprehensive 
:h  to  include  him.  In  s.  21  he  is  termed 
)fficer  "  of  the  society.  The  remedy  by 
I  given  by  s.  22  is  cumulative :  Sinden 
nks  (3  E.  &  E.  623;  30  L.  J.  (Q.B.)  102). 
true  that  the  case  finds  that  *'  there 
lo  charge  of  fraud  or  misrepresentation 
st  the  respondent  in  respect  of  these 
ys;"  but,  to  bring  him  within  the  terms 
24,  it  is  enough  to  shew  that  he  has 
iheld  or  misapplied"  them.  In  Ex  parte 
%neU  (Law  Rep.  1  Q.  B.  274),  where,  an 
r  of  a  friendly  society  who  had  received 
ys  belonging  to  the  society  having  as- 
i  his  effects  for  the  benefit  of  his  credi- 
it  was  sought  to  proceed  against  the 
leo  under  s.  24,  Mcllor,  J.,  says, "  The 
shew  that  the  case  is  not  within  s.  24. 
is  clear  from  that  part  of  the  section 
ining  the  penalty :  as  my  Brother  Shee 
3d  out,  that  section  cannot  apply  to  as- 


I  signees  who  innocently,  and  it  may  be  pro- 
perly, receive  money,  but  only  to  those  cases 
I  where  a  person  by  his  own  act  improperly 
'  obtains  money,  or,  having  it  in  his  possession, 
I  rt-fuses  to  give  it  up :  then  he  is  subject  to  all 
the  penalties  mentioned  in  that  section." 

John  'Thompson,  for  the  respondent,  was  not 
called  upon. 

WiLLES,  J.  It  appears  to  me  that  the 
statement  in  par.  3  of  the  case,  that  "  there 
was  no  charge  of  fraud  or  misrepresentation 
against  the  respondent  in  respect  of  these 
moneys,"  makes  an  end  of  the  matter.  A  civil 
rcmeay  having  been  given  against  a  default- 
ing officer  by  s.  22,  a  proceeding  of  a  criminal 
or  penal  nature  is  given  by  s.  24  in  respect  of 
something  which  is  of  a  criminal  character. 
I  do  not  say  it  is  necessary  that  the  matter 
complained  of  must,  to  bring  it  within  s.  24, 
be  a  thing  for  which  an  indictment  would  lie. 
I  found  my  decision  upon  the  language  used 
in  the  beginning  and  at  the  end  of  s.  24.  If  any 
officer,  having  any  moneys,  securities,  &c.,  of 
the  society  in  his  possession,  "  shall  withhold 
or  misapply  the  same."  That  clearly  means 
a  withholding  or  misapplying  under  circum- 
stances importing  misconduct.  And  this  is 
confirmed  by  the  proviso  at  the  end  of  the 
section, — "  Provide  that  nothing  herein  con- 
tained shall  prevent  the  said  society  from 
proceeding  by  indictment  against  the  said 
party :  provided  also,  that  no  person  shall  be 
proceeded  against  by  indictment,  if  a  convic- 
tion shall  have  been  previously  obtained  for 
the  same  offence  under  the  provisions  of  this 
Act."  It  is  evident  that  the  section  intended 
to  create  an  offence.  Fraud  and  misrepre- 
sentation being  negatived,  I  think  the  de- 
cision of  the  magistrate  was  right 


EsATiNO,  J.,  concurred. 


Decision  affirmetf. 


I^iompson,  for  the  respondent,  applied  for 
costs. 

Willis,  J.  The  respondent  is,  wo  think, 
entitled  to  costs;  but  they  must  be  set  off 
against  the  debt  due  from  him  to  the  society. 

Attorney  for  appellant :  W.  IT,  Fullagar, 
Attorney  for  respondent:  IL  M.  Ody, 
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April  22,  j  WHrraoHURCH  and  Othebs  (Chubohwakdkns  and  Ovebsebbs  of  St.  Mabt, 


1872. 


1 


Rothebhtthb)  V,  East  London  Railway  Compant.    [7  Ex.  248.] 


Rating — Liability   of    Company  to  make   good 
Deficiency  in  Bates. 

By  the  East  London  BaUioay  Act,  1865,  the 
defendants  were  authorized  to  construct  a 
system  of  railways  numbered  1  to  1 ;  and  by 
s,  128  it  was  enacted  that "  if  and  while  the 
company  are  possessed  under  this  Act  of  any 
hinds  assessed  or  liable  to  be  assessed  to  any 
sewers  rate,  consolidated  rate,  poor-rate,  police 
rate,  main  draiivige  rate,  church-rate,  or  other 
parochial  or  uHird  rate,  they  shall,  from  time  to 
time,  until  the  railioay  or  the  works  there/fare 
completed  and  assessed,  or  liable  to  be  assessed, 
be  liable  to  make  good  the  deficiency  in  the 
assessment  for  such  rates,  by  reason  of  those 
lands  being  taken  or  used  for  the  purpose  of  the 
railway  or  works ;  and  the  deficiency  shall  be 
computed  according  to  the  rental  at  which  those 
lands  with  any  buildings  thereon  are  now 
rated.'' 

No,  1  railway  (which  was  the  principal  line) 
passed  through  Ji.  parish,  and  through  W, 
parish.  The  whole  of  that  part  of  it  which 
passed  through  R,  parish  was  completed  and 
actually  worked;  but  the  part  in  W.  parish 
was  unfinished,  as  were  also  several  of  the  other 
railways. 

Held,  (by  Kelly,  C.B.,  Bramwell  and  Cleasby, 
BB.,  Martin,  B.,  dissenting),  that  the  whole  of 
the  line  within  B.  parish  being  complete  and 
capable  of  being  assessed  as  a  working  railway, 

^  the  defendants  were  no  longer  liable  to  make 
good  the  deficiency  in  the  rates. 

,  By  Bramwell,  B.:  The  same  consequence 
would  follow  with  respect  to  any  portion  of  the 
railway  vjhich  was  completed  and  actwilly 
ttforked ;  although  some  other  portions  within 
the  same  parish  were  unfinished. 

By  Martin,  B. :  That  the  case  was  concluded 
by  the  authority  of  Reg.  v.  Metropolitan  Dis- 
trict Ry.  Co.  (Ante,  p.  325). 

Sfboial  case  stated  in  an  action  brought  by 
the  churchwardens  and  overseers  of  St.  Mary, 
Rotherhitbe.  to  recover  from  the  defendants 
a  sum  of  Slul.  the  deficiency  in  the  poor-rate, 
paving  and  general  purposes  rate,  lighting 
rate,  and  sewers  rate,  upon  lands  taken  by 
the  defendants  under  their  Act. 

By  the  East  London  Railway  Act,  1865  (28  & 
29  Vict.  c.  li.),  the  defendants  were  authorized 
to  make  certain  railways,  which  railways  were, 
by  this  title  of  the  Act  (1),  to  be  called  "  The 


(1)  28  &  29  Vict  c.  IL :  "  An  Act  for  the  con- 
struction of  railways  to  connect,  by  means  of  the 
Thames  Tunnel,  certain  railways  on  the  Surrey 
side  of  the  Bi?er  Thames,  with  certain  railways 
on  the  Middlesex  side  of  the  river,  to  \>q  C8^\e^ 
'  The  East  London  Railway ' ;  and  for  oVher  p\n- 
poses,'* 


East  London  Railway."  The  railways  were 
numbered  respectively  1  to  7 ;  No.  1  was  the 
principal  line,  and  was  to  oommence  in 
Bothnal  Qreen,and  to  pass  tbiough  Wai^nng 
parish,  through  the  Thames  Tunnel,  and 
through  Rotherhitbe  and  Deptford  parishes, 
to  New  Cross,  Deptford. 

By  s.  128,  it  is  enacted  that  "  if  and  while 
the  company  are  possessed  under  this  Act  of 
any  lands  assessed  or  liable  to  be  asBessed, 
to  any  sewers  rate,  consolidated  rate,  poor- 
rate,  police  rate,  main  drainage  rate,  cirarch- 
rate,  or  other  parochial  or  ward  rate,  they 
shall  from  time  to  time,  until  the  railway  (2) 
or  the  works  thereof  are  completed  ana 
assessed  or  liable  to  be  assessed,  be  liable  to 
make  good  the  deficiency  in  the  assessment 
for  such  rates  by  reason  of  those  lands  being 
taken  or  used  for  the  purposes  of  the  rail- 
way or  works,  and  the  deficiency  shall  be 
computed  according  to  the  rental  at  which 
those  lands  with  any  buildings  thereon  are 
now  rated." 

The  defendants  were  possessed  imder  the 
Act  of  lands  in  Deptford  and  Rotherhitbe 
parishes,  on  which  they  had  constructed  a 
railway  and  stations  forming  part  of  Ko.  1 
railway  mentioned  in  the  Act.  So  much  of 
No.  1  railway  as  was  within  those  parishes 
(viz.,  from  Wapping  Station  at  the  north  end 
of  the  Thames  Tunnel  to  New  CroBsV  was 
complete  with  its  stations,  and  had,  oy  an 
agreement  dated  the  17th  of  November,  1869 
(confirmed  by  83  &  34  Vict.  c.  Iv.  s.  16), 
been  let  to  the  London,  Brighton,  and  South 
Coast  Railway  Company,  which  had  in  the 
following  month  of  December  opened  the  line 
for  traffic,  and  had  ever  since  occupied  and 
worked  it. 

The  whole  of  No.  4  railway  was  also  oom- 
pleted,  and  was,  with  the  completed  part  of 
No.  1,  comprised  in  the  agreement  of  the 
17th  of  November,  1869 ;  but  numbers  2, 3, 
5,  6,  7,  and  the  remainder  of  No.  1,  were  not 
yet  finished. 

Whilst  No.  1  railway  was  being  constructed 
within  Rotherhitbe  parish,  the  defendants 
paid  to  the  plaintiff  the  deficiency  of  rates 
m  their  parish ;  but  after  the  portion  above 
mcntionea  was  completed,  they  refused  to 
continue  the  payment,  considering  the  rail- 
way as  "  liable  to  be  assessed "  within  s.  128; 
and  at  the  same  time  the  London  and 
Brighton  Railway  Company  claimed  to  berated 
as  occupiers  of  the  same  completed  portion. 
By  a  rate  made  on  the  13th  of  April,  1870, 


(2)  By  s.  4,  *<The  expression.  *tbe  lailwaja,' 

shall  mean  the  railways,  stations,  works,  and  coo- 

'^e!D\e(icy&^^  c)it  «Lt(^  Qit  either  of  them,  or  any  part 

y  ^excol,  V3  ^VA  KioX  voS^^csrvif^^*  >Su»k^  was  no 
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don  and  Briphton  Railway  Company 
:ed  on  a  rateable  value  of  1181/.,  the 
ng  Ixwed  on  the  rentals  in  respect  of 
le  defendants  had  paid  the  deficiency 
the  constniction  of  the  line ;  but  the 
f  objected  to  the  rate,  alleging  that 
J  rateable  value  of  the  railway  was 
)/.  The  plaintiffs  did  not  collect  the 
;  claimed  to  have  the  deficiency  made 
r  the  defendants  under  s.  128.  The 
!y  in  the  rates  of  the  13th  of  April 
I  6th  of  October,  1870,  amounted  to 

nestion  for  the  opinion  of  the  Court 
ether  the  defendants  were  liable  to 
said  deficiency. 

ice,  Q.C.  (Morgan  Howard  with  him), 
plaintiffs,  relied  upon  lieg,  v.  Metro- 
District  By,  Co.  (ante,  p.  325),  which 
contended,  identical  with  this  case. 
B,  Kftrnfuke,  Q.C.  (Polwid  with  him), 
defendants.  The  case  cited  is  not 
»le,  because  here  the  railway  is  com- 
thin  the  parish ;  there  it  was  not.  (1) 
)t\  the  language  is  different.  But 
ciple  of  that  case  is  erroneous.  The 
a  of  the  Act  is  to  provide  for  the 
ring  wliich  the  railway  is  in  course 
:ruction,  and  whilst  it  is  therefore  of 
.ble  value ;  as  soon  as  it  is  a  working 
within  the  parish  it  is  liable  to  bo 
,  and  the  obligation  on  the  defend- 
makc  up  the  deficiency  ceases.    It 

conceded  that  s.  128  was  inserted 
)enefit  of  the  parish ;  but  it  was  never 
I  that  the  parish  should  be  protected 
time  against  loss;  nor  is  tnere  any 
irhy  it  should.  A  similar  loss  might 
ed  by  any  private   individual  who 

the  destination  of  his  land ;  but  the 
rould  in  that  case  have  no  cause  for 
Dt  Moreover,  if  the  railway  is  to  be 
t  liable  to  be  assessed  till  the  whole 
s  complete,  the  absurdity  will  follow, 
n  a  line  of  many  miles  some  small 
Dusiderable  piece  remains  unfinished, 
gation  will  still  continue,  although 
le  of  the  main  line  is  open  for  traffic 
lally  worked,  and  is  actually  assessed 
r  parishes.  On  the  other  hand,  the 
*  the  Act  according  to  the  plaintiffs' 
;tion  might  be  to  prevent  the  parish 
vying  an  improved  rate ;  for  if  the 
is  not  liable  to  be  assesised  for  one 
,  it  is  not  liable  to  be  assessed  for 

SBT,  B.      Has   not   the   parish  an 

uld  be  unjust  if  in  parishes  where  the 
"ateable  value  was  high  the  deficiency 
le  claimed,  and  in  parishes  where  it 
,  the  improved  rate.    No  such  inton- 


alB  appeam  to  have  been  the  case  as  to  the 
Hi,  which  were  inclnded  in  that  case,  bat 
all  the  mtea  ofiseo  (see  pp.  701,  702). 


tion  appears  in  the  Act.  There  would  be 
more  reason  for  such  a  contention  under 
s.  183  of  the  Lands  Clauses  Act,  1845,  where 
the  word  "  assessed  '*  only  is  used ;  but  here 
the  words  "or  liable  to  be  assessed"  are 
introduced. 

[Bramwell,  B.  Why  is  not  the  clause 
applicable  successively  to  the  several  parcels 
of  land  over  which  the  railway  is  completed, 
independently  of  parochiality  ?] 

It  is  sufficient  in  the  present  case  to  say 
that  at  least,  if  with  resiject  to  the  whole 
parish  in  which  the  rate  is  levied  the  rail- 
way is  complete —that  is,  complete  as  a 
working  railway — it  is  liable  to  be  assessed, 
and  the  obligation  to  make  good  the  deficiency 
ceases. 

Brent ice^  Q,C,,  in  reply,  cited  Wheeler  v. 
Metropolitan  Board  of  Workn  (Law  Rep.  4  Ex. 
303)  and  Mayor  of  Dmdon  v.  iSt.  Andrew's, 
Holbom  (Law  Rep.  2  C.  P.  574.) 

Glbasbt,  B.  I  think  the  defendants  are 
entitled  to  our  judgment.  The  question 
turns  upon  s.  128  of  the  East  London  Bail- 
way  Company's  Act,  1865,  but  we  cannot 
decide  it  without  considering  the  entire 
legislation  on  this  subject.  The  Lands 
Clauses  Act,  1845,  s.  133,  provides  a  general 
rule,  that  "if  the  promoters  of  the  under- 
taking b^x)me  possessed,  by  virtue  of  this  or 
the  special  Act  or  any  Act  incorporated 
therewith,  of  any  lands  charged  with  the 
land  tax,  or  liable  to  be  assessed  to  the  poor- 
rate,  they  shall  &om  time  to  time,  until  the 
works  shall  be  completed  and  assessed  to 
such  land  tax  or  poor-rate,  be  liable  to  make 
good  the  deficiency  in  the  several  assessments 
for  land  tax  and  poor-rate  by  reason  of  such 
lands  having  been  taken  or  used  for  the 
purposes  of  the  works." 

I  cannot  but  think  that  under  this  section, 
if  land  were  taken  in  several  parishes,  and 
the  works  were  completed  and  were  actually 
assessed  in  one  parish,  the  liability  to  make 
good  the  deficiency  in  that  parish  would 
have  ceased.  At  the  same  time,  the  parish 
appears  to  have  some  option  whether  to  assess 
or  not;  I  do  not  find  any  compulsion  on 
them  to  assess.  If  they  improperly  ab- 
stained from  rating  the  company,  they  might, 
perhaps,  be  compelled  by  the  Queen's  Bench 
to  do  so;  but  there  is  nothing  to  compel 
them  to  rate  the  company  merely  for  the 
purpose  of  ascertaining  whether  it  would  be 
more  beneficial  to  them  to  do  so  or  to  call 
on  the  company  to  make  good  the  deficiency. 
As  soon,  however,  as  the  rate  is  made  on  the 
company  their  liability  ceases,  without  refer- 
ence to  the  benefit  of  the  parish.  By  s.  128 
of  the  East  London  Railway  Company's 
Act,  this  difference  is  made  in  the  general 
rule;  it  introduces  other  rates  besides  the 
poor-rate  and  it  also  introduces  new  terms ; 
the  words  are,  "until  the  lail^m;  est  ^3e!lb^ 

\  ot  Aia\>\e  \o  \*^  %a««B8«ir     \y!fi5&si% 
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tho  qacstioR  apart  from  tho  caso  in  the 
Quocn's  Bench,  I  think  the  fair  construc- 
tion is  this:  assuming  tliat  in  a  particular 
parish  where  a  rate  is  levied  the  railway  is 
completed  and  used  as  a  railway,  and  there- 
fore liable  to  be  assessed,  tho  section  ceases 
to  operate,  and  the  company  is  exempted 
from  liability  to  make  good  any  deficiency. 
With  regard  to  what  was  thrown  out  by  my 
Brother  Bramwell,  as  to  whether  in  the  case 
of  a  largo  parish,  if  the  railway  was  completed 
and  worked  in  a  part  of  the  parish,  the 
liability  to  make  good  the  deficiency  would 
continue  merely  bscause  the  whole  line  in 
the  parish  was  not  completed,  although  I 
cannot  see  any  answer  to  his  reasoning,  I 
could  not  say  that  the  section  would  in  that 
C4ise  cease  to  operate.  But  that  question  is 
not  before  us.  I  treat  the  caso  as  that  of  one 
railway  completed  in  the  ])arish,  one  rate  and 
one  deficiency. 

As  to  the  case  of  lieg.  v.  MetroixjUitan  Dis- 
trict Ry,  Co.  ^ante,  p.  325),  in  the  Queen's 
Bench,"  if  I  thought  it  in  point,  I  should 
certainly  not  venture  to  dissent  from  it  But 
it  is  distinguishable  on  two  grounds;  first, 
the  facts  are  different;  and,  secondly,  the 
Act  of  Parliament  is  different. 

The  facts  are  different,  because  in  that 
case  only  a  part  of  the  railway  in  the  parish 
was  completed,  and  the  time  had  not  arrived 
for  making  a  rate  upon  the  railway  in  the 
parish. 

The  Act  of  Parliament  is  different,  because 
the  word  "  railways "  is  used,  and  by  the 
interpretation  clause  Ts.  2)  the  word  "rail- 
ways" means  the  railways  and  the  works 
connected  therewith  by  this  Act  authorized 
to  be  constructed.  (Soe  ante,  at  p.  326,  n.) 
I  do  not  see  how  the  Court  could,  without 
making  a  new  Act  of  Parliament,  construe 
the  word  "  railways "  into  the  railway  in  a 
particular  parish.  Li  tho  present  case  the 
word  "  railway,"  not  "  railways,"  is  used,  and 
we  have  no  such  difficulty  as  in  the  other 
case,  which  does  not  therefore  apply. 

Brahwell,  B.  Indep|endcntly  of  authority, 
I  am  of  the  same  opinion.  To  construe  the 
words  in  question,  let  us  see  what  was  the 
probable  object  of  the  legislature.  It  was 
not  to  indemnify  the  parishes  and  wards 
absolutely  against  loss  for  all  time,  for  it  is 
certain  that  when  the  railway  is  wholly  made 
and  completed  they  will  have  to  bear  the 
loss,  if  any;  nor  is  there  any  reason  why 
they  should  not.  The  inhabitants  at  large, 
must,  like  private  individuals,  take  their 
chance  of  better  or  worse.  The  railway  may 
be  of  less  value  than  what  it  displaces,  or 
greater,  as  might  be  the  case,  if  no  parlia- 
mentary powers  were  exercised.  But  it 
may,  perhaps,  be  intended  to  indemnify  the 
panshes  and  wards  during  the  construction 
of  the  railway. 

What  I  tliink,  however,  is  rcftlly  meant  by 
tlio  iegislAtnro  is  this :  possiby  for  the  benefit 


of  the  parishes  and  wards,  but,  as  I  think,  kx 
the  benefit  of  both  parties,  and  to  piednde 
disputes  as  to  tho  rateable  value  of  the  land 
taken  by  the  company  whilst  it  is  in  a  con- 
dition in  which  it  is  not  practically  pooible 
to  put  a  value  upon  it,  it  is  provided  thit 
during  that  time  the  land  shall  not  be  nted, 
but  the  company  shall  make  good  the  defi- 
ciency ;  but  as  soon  as  the  land  can  be  as- 
sessed as  a  railway,  then  the  reason  of  the 
pro^rision  ceases,  and  the  obligation  to  nub 
good  the  deficiency  is  at  an  end.  The  new  vilae 
may  he  either  more  or  less  than  the  foruKr 
value ;  that  does  not  affect  the  question. 

That  being  the  intention  of  the  Act,  the 
words  are  not  limited  to  the  rates  which  ire 
strictly  parochial  rates ;  all  rates  falling  on 
the  land  are  subject  to  the  same  difficoltj ; 
the  question  is  not,  therefore,  one  of  ptro- 
chiality ;  and  the  meaning  is,  that  nntil  any 
parcel  of  land  taken  and  used  for  the  con- 
struction of  the  works,  which  would  hare 
been  subject  to  assessment,  is  covered  by  or 
converted  into  a  railway,  and  the  railway  is 
in  such  a  state  of  completeness  as  to  be  as* 
sessed  or  liable  to  be  assessed,  the  obligatioo 
to  make  good  a  deficiency  exists;  but  no 
longer.  I  do  not  say  merely  if  the  railvaj 
is  in  a  sense  completed,  but  not  so  as  to  be 
worked,  for  then  it  would  not  be  liable  to  be 
or  capable  of  being  assessed  as  a  ndlway; 
but  wtiat  I  mean  is  that  as  soon  as  it  can  be 
considered  to  be  a  railway,  that  is,  a  nilwaj 
capable  of  working  and  of  assessment  ai 
such,  the  obligation  ceases.  In  other  woidS) 
tlie  Act  says,  since  the  company  is  going  ^ 
take  many  portions  of  land,  in  res^iect  of 
each  of  which  the  occupier  is  subject  to 
separate  assessment,  the  company  shall  make 
good  any  deficiency  in  respect  of  the  non- 
rating  of  any  such  portion  of  land  during  the 
time  whilst  the  railway  is  in  course  of  con- 
struction, and  until  it  is  a  working  rafiway. 

It  appears  to  me  to  support  this  view,  that 
the  words  "railway  or  the  works  thereof" 
are  used,  which  seems  to  imply  that  withoat 
the  railway  being  oomplet&d,  some  of  its 
works  may  be.  I  should  observe  that  the 
language  of  tJie  section  is  not  aocniate;  it 
speaks  of  the  railway  being  "  completed  and 
ass^scd  or  liable  to  be  assessed,"  whereas  it 
should  speak  of  the  railway  being  completed 
and  being  occupied  by  persons  assessed  or 
liable  to  be  assessed  in  respect  thereof;  if  the 
clause  were  so  drawn,  the  meaning  would  be 
clearly  as  I  have  stated  it. 

Tins  is  certainly  the  reason  of  the  thing; 
no  reason  can  be  given  why,  because  some 
small  portion  of  the  works  not  essential  to 
the  general  scheme,  but  perhaps  for  the  con- 
venience of  places  unconnected  with  the 
inunediate  neighbourhood,  or  for  the  private 
purpose,  of  the  railway,  is  not  completed,  the 
company  should  still  remain  liable;  yet  this 
consequence  would  follow  if  the  plaintifii  are 
right. 

Another  point  which  strikeB  xne  loRibly  i» 


«R.]        THE  LAW  REPORTS.— SESSIONS  CASES,  1872. 


531 


WxiTiOHirBaH  V.  East  London  Railway  Go. 


f  any  portion  of  the  railway  is  made 
inally  worked,  surely  it  is  assessable, 
h  the  company  worked  that  part  of 
\  only ;  certainly  there  is  no  provision 
shall  not  be.  Then,  are  they  to  be 
I, and  still  to  make  up  the  deficiency? 
annot  be.  If  not  assessable  until 
3le  is  completed,  it  may  be  that 
ipleted  part  is  of  double  the  former 
value.  Can  the  company  then  say, 
11  only  make  up  the  deficiency  of  the 
) "  ?  Tlmt  would  not  be  reasonable, 
fche  parish  the  unjust  option  of  assess- 
laiming  the  deficiency  ?  I  think  the 
;  is  that  they  are  to  be  liable  to  make 
deficiency  as  to  the  land  which  they 
ilc  they  are  constructing  the  railway 
;  but  as  soon  as  it  is  a  working  rail- 
y  shall  be  liable  to  be  assessed  in  re- 
it  as  such,  and  the  provisional  obli- 
cases. 

,  with  great  respect,  seems  to  mo  the 
,  or  rather  one  mistake,  is  this ;  the 
is  treated  as  a  whole ;  as  though  it 
took  all  the  lands  it  wanted.  Now  it 
ihat  several  years  will  elapse  between 
8  when  parcels  of  land  are  taken ;  for 
!,  the  land  for  a  tuonel  may  be  taken, 
)1  land  left  for  years  after  and  occu- 
•  ordinary  purposes.  The  occupier 
re  to  be  assessed,  and  the  deficiency 
3od  on  the  part  taken.  So,  suppose 
I  were  taken  and  occupied  by  the 
makers  for  the  purposes  of  their 
bough  to  be  pulled  down  eventually ; 
;  would  have  to  be  assessed.  These 
ations  go  to  shew  that  the  deficiency 
)  up  is  not  a  deficiency  on  the  whole 
t  on  the  parcels.  In  thus  reading 
ite  no  words  are  added  to  it.  It  is 
be  remembered  that,  as  my  Brother 
has  pointed  out,  tliis  is  part  of  a 
subject  of  legislation. 

the  case  in  the  Queen's  Bench,  I 
have  had  groat  difficulty  in  distin- 
;  it ;  but  I  am  glad  to  find  that  my 
Cleasby  tliinks  it  can  be  done. 

IN,  B.  I  am  Forry  to  differ  from 
T  members  of  the  Court,  but  I  do  so 
I  think  that  they  add  words  to  the 
Parliament.  The  Act  says, "  until  the 
is  completed,"  and  they  read  it  as  if 
•'until  the  railway  is  completed  in 
sh."  Therefore,  if  the  question  were 
no  I  could  not  agree  with  their  judg- 
But  I  think,  also,  that  the  case  of 
Metioj'Olitan  District  By.  Co.  (ante, 
is  directly  jn  point,  and  that  it  is 
)le  to  read  the  judgments  of  my 
;  Keating,  Lush,  and  Hannen,  with- 
ng  that  the  reasons  of  their  judg- 
pply  to  the  present  case.  The  pre- 
;,  like  the  Act  in  that  case,  authorizes 
dng  of  several  railways,  the  line  in 
.  being  one ;  and  the  only  distinction 
e  is  that  hero  the  word  "  railway ''  is 


used  instead  of  "railways."  But  I  cannot 
think  that  makes  any  difference  in  the  reason 
of  the  thing.  The  effoct  of  the  clause  accord- 
ing to  the  ordinary  meaning  of  the  words  is, 
that  until  the  whole  railway  shall  have  been 
completed  as  a  working  line  the  company 
shall  make  good  the  deficiency.  What  my 
Brother  Keating  says  (ante,  at  p.  327J,  in 
my  opinion,  expresses  the  true  view.  "  And 
there  seems  to  me  to  be  good  reason  for 
making  the  completion  of  the  works  the 
terminus  at  which  the  liability  of  tho  rail- 
way company  shall  cease ;  the  reason  is  this, 
the  rateability  of  any  portion  of  the  railway 
passing  through  any  particular  parish  can 
never  be  accurately  and  fairly  ascertained 
until  the  whole  works  have  been  completed ; 
when  the  works  have  been  completed,  then 
the  rates  can  be  apportioned  with  justice 
to  the  parishes  and  with  justice  to  the  com- 
pany, and  they  cannot,  until  the  completion 
of  the  railway,  be  fairly  apportioned.  Sir  John 
Karslako,  in  his  very  ingenious  and  able 
argument,  suggested  this  construction  of  the 
section,  namely,  that  what  the  legislature 
intended  was  that  when  any  portion  of  the 
railway  in  tho  parish  was  completed,  or 
rather  was  beneficially  occupied  by  the  com- 
jMiny — that  is,  workable  and  worked — then 
that  portion  was  to  l>c  assessed  at  its  present 
value,  and  the  remainder  of  the  land  not 
taken  or  beneficially  occupied  was  to  be 
valued  at  the  rental  which  existed  at  the 
time  of  the  passing  of  the  Act.  The  in- 
firmity, as  it  seems  to  me,  of  that  sugges- 
tion is  this :  Sir  John  Karslake  was  obliged  to 
admit  that  in  a  certain  wmtingoncy  the  parish 
would  bo  the  losers.  If  anything  appears  to 
me  clear  upon  this  enactment,  it  is  that  the 
legislature  intended  that  the  parish  should 
not  lose ;  and  therefore  I  do  not  tlunk  that 
that  construction,  however  ingenious,  can 
fairly  be  put  \x\yQn  this  section."  In  my 
opinion  that  applies  entirely  to  the  present 
case,  and  I  think  we  cannot  decide  against 
the  plaintiffs  without  overruling  L'erj,  v. 
Mttroi-oUtan  Disinct  liy.  Co.  (ante,  p.  325). 

Kblly,  CB.  I  agree  that  the  defendants 
are  entitled  to  judgment.  The  question  turns 
entirely  on  the  meaning  of  s.  128  of  tho 
East  London  Railway  Company's  Act,  lh65. 
Now,  to  put  a  meaning  on  the  words 
used  in  a*  statute,  we  must  see  what  is  the 
mischief  which  was  intended  to  be  re- 
medied. It  appears  to  me  that  it  was  this : 
the  company  obtaining  jwwers  to  take  land 
and  construct  a  railway  through  a  particular 
jmrish,  so  long  as  the  railway  in  that  parish 
is  incomplete  and  not  in  a  condition  to  be 
worked  with  profit,  the  principle  on  which  it 
is  to  be  assessed,  and  indeed  the  question 
whether  it  can  be  assessed  at  all,  is  full  of 
difficulty  and  open  to  much  uncertainty.  If 
it  is  only  partly  proceeded  with,  it  is  difficult 
to  say  that  it  is  of  any  assessable  value,  or 
that  it  can  be  estimated  at  all  with  reference 
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to  the  assumed  tenant  from  year  to  year. 
Under  these  circumstances  it  is  sought  to 
meet  the  difficulty  hy  enacting,  that  while  the 
railway  is  in  this  unfinislied  condition,  occupy- 
ing land  which  was  before  liable  to  be  assessed, 
the  company  shall  be  liable  to  make  good 
the  amount  which  the  parish  would  have 
been  able  to  obtain  from  the  land  if  it  had 
continued  in  its  former  state.  For  how  long 
a  period  then  is  this  remedy  to  extend  ? 
Why,  as  long  as  the  railway  is  unworkable, 
and  cannot  bo  applied  to  a  remunerative 
purpose,  and  whilst,  being  thus  worth  nothing, 
some  such  provision  as  this  is  necessary  to  do 
justice  to  the  parish.  But  as  soon  as  it  is  a 
complete  and  going  railway  over  the  whole 
of  the  land  in  the  parish,  then  the  obligation 
ceases.  In  other  words,  when  it  is  so  far 
complete  as  to  enable  the  parish  to  assess  it  in 
the  ordinary  way — when,  as  hero,  it  is  occupied 
at  a  rent  by  a  lessee  who  works  it,  then  the  mis- 
chief ceases,  and  the  necessity  for  this  Act  is  at 
an  end.  Whenever,  therefore,  a  portion  of 
the  railway  comprising  all  the  lands  in  the 
pan'sh,  is  completed  so  as  to  enable  the  rsdl- 
way  to  bo  used  in  the  parish  and  the  parish 
to  assess  it,  the  obligation  to  make  good 
the  amount  exists  no  longer.  That  is  the 
case  here:  No.  1  line,  one  of  a  cluster  of 
railways  authorized  by  the  Act,  is  not  indeed 
complete  throughout,  but  it  is  complete 
through  the  whole  of  Rotherhithe  parish, 
and  is  actually  worked  over  the  whole  of 
that  portion  of  its  length ;  it  is  therefore  in 
a  condition  to  be  assessed  by  the  parish,  and 
the  whole  of  the  effect  sought  to  be  produced 
by  the  Act  of  Parliament  has  been  exhausted. 
Besides  the  reasons  I  have  already  given, 
when  we  consider  the  consequences  which 
would  follow  if  the  construction  contended 
for  by  the  plaintiffs  were  correct— for  in- 
stance, that  in  the  case  of  a  railway  of  many 
miles  in  length  the  company  would  be  liable 
to  make  up  the  deficiency  in  the  original 
assessment,  if  only  some  small  and  insignifi- 
cant portion  of  the  whole  line  remained  un- 


• 

completed;  and  that  on  the  other  hand, 
unless  an  option  is  given  to  the  pansh  (of 
which  there  is  no  indication)  either  to  asses 
in  the  ordinary  way  or  to  claim  payment  d 
the  deficiency,  the  parish  nught  under  the 
like  circimistances  be  disentitled  from  le- 
covering  the  amount  of  an  increased  rate 
which  they  could  otherwise  have  levied,  the 
view  which  I  have  exprossed  is  strongly  con- 
firmed, and  it  is  impossible  not  to  see  that  to 
hold  otherwise  would  be  to  produce  a  state 
of  things  which  the  legislature  cannot  hare 
contemplated,  and  for  a  long  period  of  time, 
and  perhaps  even  permanently,  to  snbstitate 
in  place  of  the  ordinary  method  of  aaBeaa- 
ment,  a  method  which  was  only  intended  for 
a  temporary  remedy. 

With  respect  to  the  case  of  i?e</.  v.  Metro- 
politan District  Ry,  Co,  (ante  p.  325),  it  is  im- 
I)ossible  to  deny  that  many  of  the  reasons 
given  by  the  learned  judges  apply  entirelj 
to  the  present  case.  If  it  were  necessary  for 
the  decision  of  this  case,  I  shoold  feel  myself 
compelled  to  dissent  from  thoee  reasons.  Bat 
it  is  sufficient  to  say  that  that  case  can  be  dis- 
tinguished from  the  present  on  two  grounds. 
First,  the  word  there  used  was  "  rulways," 
and  not  "railway,"  and  that  word  was 
governed  by  an  interpretation  clause  which 
made  it  perhaps  impossible  to  put  a  literal 
construction  on  the  clause  in  question  with- 
out applying  it  to  the  whole  system.  Secondly, 
the  whole  line  of  railway  within  the  parish  is 
here  completed,  from  one  end  of  the  parij^ 
to  the  other,  and  is  actually  opened  and 
earnings  remuneration ;  there  only  a  portion 
of  the  line  within  the  parish  was  complete. 
The  present  case,  therefore,  may  be  decided 
without  overruling  the  judgment  of  the 
Queen's  Bench. 

Judgment  for  the  defendants. 

Attorneys  for  plaintiflfe:  f/awkn,  Willmti, 
(fe  Stokes. 

Attorneys  for  defendants :  Wilson,  Bi-i^ow, 
&  Carpmael, 


June  22, 1872.    Curtis,  Appellant  ;  Embert,  Restondent.    [7  Ex.  369.] 


Construction— Hacknoy  Carriage— Street — Towns 

Police  Clauses  Act,  1847  (10  &  11  Vict.  c.  89) 

88.  8,  38— Public  Health  Act,  1848  (11  &  12 

Vict  c.  63)  8.  2. 

In  a  district  to  which  the  Local  Gmjemment 

Acty  1868,  applied,  a  piece  of  ground  adjoining 

a  railtuay  station,  and  belonging  to  the  company, 

metalled  and  separated  from  the  highway  only 

hy  a  gutter,  was  used  as  an  approach  to  the 

railway  station.     Private  carriages  were  allowed 

to  stand  there,  but  no  hackney  or  imhlic  car- 


riages, except  those  of  the  appellant ;  the  appe- 
lant, by  agreement  with  the  company,  hanng 
the  sole  right  of  standing  carriages  therefor  th€ 
purpose  of  plying  for  hire,  Hie  appdlant 
having  been  convicted  in  a  penalty  for  allowing 
his  carriage  to  ply  there  for  lUre  witkmU  a 
licence : — 

Held,  that  the  plaoe  was  noi  a  **sirtet^ 
within  the  meaning  Qfs,Bqfthe  Toums  Police 
Clauses  Act,  1847  (10  <fr  11  VicL  c  89), /or 
that  Hie  places  included  hy  thai  wectiom  is  the 
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"  street "  ujere  jpiaces  over  which  the  public 
right  ofptissiige ;  and  that  the  conviction 
iere/ore  wrong, 

«  stated  by  the  Justices  of  Kent  under 
21  Vict.  c.  43.  The  appellant  was  sum- 
d  under  s.  45  of  the  Towns  Police 
68  Act,  1847,  for  "  permitting  his  car- 
te be  used  as  a  hackney  carriage  plying 
ire  "  within  the  limits  of  the  Tunbridge 
;  Improvement  Act,  without  a  licence. 
3  Local  Government  Act,  1858  (20  &  21 
c.  98),  had  been  adopted  in  Tunbridge 
».  By  virtue  of  orders  made  and  con- 
1  under  s.  77  of  that  Act,  and  by  virtue 
JO,  all  provisions  of  a  local  Act  formerly 
rce  there  relating  to  hackney  carriages 
)een  repealed;  but  by  s.  44,  the  pro- 
is  of  the  Towns  Police  Clauses  Act, 
with  respect  to  hackney  carriages, 
Qcorporated  in  the  Local  €k>vemment 

the  Towns  Police  Clauses  Act,  1847 
5  11  Vict  c.  89)  s.  45,  a  penalty  is  im- 

on  the  proprietor  of  any  carriage  who 
nits  the  same  to  be  used  as  a  hackney 
^e  plying  for  hire*'  without  having 
led  a  licence  under  s.  37. 
i  38  defines  a  "  hackney  carriage  "  as 
•y  wheeled  carriage,  whatever  may  be  its 

or  construction,  used  in  standing  or 
g  for  hire  in  any  street  within  the  pre- 
jd  distance." 

s.  3,  •'street"  is  to  "extend  to  and 
ie  any  road,  square,  court,  alley,  and 
Qghfare,  or  public  passage  within  the 
;  of  the  special  Acts." 

s.  2  of  the  Public  Health  Act,  1848 

12  Vict.  c.  63,  incorporated  with  the 

Government  Act,  1858,  by  s.  4),  the 

*'  street "  shall  "  apply  to  and  include 
lighway  (not  being  a  turnpike  road), 
•oad,  public  bridge  (not  being  a  county 
a),  lane,  footway,  square,  court,  alley, 
ge,  whether  a  thoroughfare  or  not,  and 
irts  of  any  such  highway,  road,  bridge, 
footway,  square,  court,  alley,  or  passage, 
[1  the  limits  of  any  district." 
vas  admitted  that  the  carriage  in  ques- 
(being  unlicensed)  had  plied  for  hire 
the  appellant's  permission,  but  it  was 
aded  that  it  did  not  come  within  the 
tion  of  a  hackney  carriage  in  s.  38  of 
?owns  Police  Clauses  Act,  1847,  inas- 

as  it  was  not  "  standing  or  plying  for 
n  any  sfrett"  The  question  therefore 
?hether  the  place  where  it  was  standing 
,  "  street "  within  the  definition  in  s.  3 
3  Towns  Police  Clauses  Act,  1847;  or, 
it  section  was  applicable,  s.  2  of  the 
C5  Health  Act,  1848  (11  &  12  Vict  c.  63). 
)  place  where  the  carriage  was  standing 
piece  of  ground  belonging  to  the  South 
m  Bailway  Company,  and  situated  be- 

the  public  highway  and  the  company's 
D.  It  is  known  to  the  police  as  the  rail- 
ompany's  ground;  it  is  metalled,  and  is 


only  separated  from  the  highway  by  a  gutter* 
It  is  used  as  an  approach  to  the  railway  sta- 
tion, and  has  always  been  kept  in  repair  as  a 
carriage-way  by  the  company,  who  have  per- 
mitted private  carriages  to  stand  upon  ^it 
when  waiting  the  arrival  of  the  trains,  but 
have  forbidden  hackney  or  public  carriages, 
other  than  those  of  the  appellant,  to  enter 
on  the  ground  for  the  purpose  of  plying  for 
hire,  and  have  prevented  outside  porters  from 
standing  thereon. 

By  agreement  with  the  appellant,  who  is 
an  hotel-keeper,  the  company  have  during  the 
last  seven  years  allowed  him  the  sole  right  of 
standing  carriages  there  for  the  purpose  of 
being  hired  by  railway  passengers. 

There  was  a  separate  approach  for  car- 
riages to  the  other  side  of  the  station,  which 
was  inclosed.  (1) 

The  justices  were  of  opinion  that  the  place 
in  question  was  a  "  street,"  and  convicted  the 
appellant. 

Field,  Q,C.(Afurch  with  him),  for  the  appel- 
lants, contended  that  the  Public  Health  Act, 
1848,  s.  2,  did  not  apply,  but  that  if  it  did, 
the  place  in  question,  being  private  property, 
was  not  a  "street"  witliin  the  meaning  of 
either  Act,  and  cited  Case  v.  Storey  (ante  p. 
105)  and  :skinnf>r  v.  Usher  (ante.  p.  488),  de- 
cided under  1  &  2  Wm.  4,  c.  22,  and  6  &  7 
Vict.  c.  86,  and  distinguished  Clarke  v.  Stan- 
ford (ante,  p.  337),  and  Allen  v.  Tunhridge 
(ante,  p.  394),  as  decided  under  the  Metro- 
politan Public  Carriage  Act,  1869  (32  &  38 
Vict.  c.  115),  B.  4,  which  only  uses  the  words 
"  plying  for  hire,"  but  not  the  words  '*  in  any 
Qtroet  or  place." 

i?.  E,  Turner,  for  the  respondent,  contended 
that  the  present  case  was  more  analogous  to 
the  latter  than  to  the  former  class  of  cases ; 
that  the  place  in  question  was  at  least  a 
"road,"  and  if  so,  then  a  "street"  within 
the  Towns  Police  (3lauses  Act,  1847,  s.  3,  and 
he  referred  to  5  &  6  Wm.  4,  c.  50,  s.  23,  as 
using  the  word  "road"  in  reference  to  a 
private  way. 

Field,  Q,C,j  was  not  called  on  to  reply. 

Bbamwell,  B.  This  conviction  must  be 
quashed.  The  reason  of  the  thing,  the  words 
of  the  statute,  and  the  authorities  are  all 
against  it.  The  reason  of  this  legislation  is 
to  protect  the  public  who  employ  carriages 
plying  for  hire,  where  there  is  nothing  to 
control  the  condition  of  the  carriages  and  the 
conduct  of  the  driver  but  his  own  discretion. 
But  there  was  no  intention  to  protect  them 
where  the  carriages  and  drivers  are  subject 
to  the  management  of  responsible  persons, 
within  whose  private  premises  they  stand  to 
carry  on  their  business.  Therefore  I  think 
the  legislature  did  not  mean  to  include  car- 
riages plying  for  hire  in  the  premises  of  the 


(1)  Tin's  fact  was  not  stated  in  the  case,  but  was 
admitted  during  the  argument. 
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railway  company,  or  where  (as  may  happen) 
they  ply  for  hire  within  the  premises  of  the 
owner  of  the  carriage. 

It  is  said,  however,  that  the  place  where  this 
carriage  was  plying  for  hire  was  a  road.  But 
I  think  it  was  not  a  road  nor  any  part  of  a 
road.  A  road  as  used  in  the  Act  of  Parlia- 
ment must  manifestly  mean  a  public  road, 
a  road  which  the  public  have  a  right  to  use 
for  passaga  This  is  so  with  all  the  places 
mentioned.  They  are  all  places  of  passage, 
and  are  all  meant  to  be  public.  Otherwise  a 
square  which  was  not  public,  that  is,  the 
inclosure  of  a  square,  would  be  within  the 
Act.  I  cannot  think  this  is  so :  and  am  of 
opinion  that  the  road  spoken  of  must  be  a 
road  over  which  the  public  have  rights ;  and 
when  we  consider  that  the  effect  of  affirm- 
ing this  conviction  would  be  to  make  the 
Act  apply  to  one  platform  and  not  to  the 
other;  and  that  the  railway  company  might 
frustrate  its  effect  by  putting  up  a  fence 
between  their  private  property  and  the  high- 
way, it  seems  impossible  to  hold  that  the 
case  is  within  the  statute.  Lastly  the  deci- 
sion in  Case  v.  Storei/  (ante,  p.  105)  is  in  point 
for  the  appellant. 

Cleasbt,  B.  I  am  of  the  samo  opinion. 
The  word  "  street,"  is  dealt  with  in  the  inter- 


pretation clause  of  the  Act  of  Parliament  tf 
extending  to  and  including  "  any  road,  squarei 
court,  alley,  and  thoroughfare,  or  publie  pas- 
sage," and  it  is  said  that  this  is  a  road.  I 
think  it  is  not.  I  will  not  attempt  to  define 
the  definition  in  the  interpretation  clause; 
nor  indeed  do  I  know  that  I  could  define 
what  a  road  is.  But  I  will  consider  the  CmHs 
to  see  if  the  place  in  question  is  within  tiie 
meaning  of  the  words  as  there  used.  [The 
learned  judge  referred  to  the  statement  of 
the  case,  and  proceeded : — "]  The  only  pas- 
sage which  aids  the  contention  that  this  is 
a  road,  is  that  which  says  it  is  used  as  an 
approach  to  the  station.  Now  it  is  not  con- 
tended that  if  this  piece  of  land  were  indoeed 
it  would  be  a  road.  But  it  appears  that  the 
railway  company  are  entitled  to  prevent  its 
being  used  by  any  person,  and  actually  do 
prevent  its  being  so  used  by  all  other  persons; 
the  use  of  it  by  the  appellant  is  a  special 
privilege  granted  to  him.  I  can  only  say 
that  these  facts  do  not  make  the  place  a 
"  road ''  in  any  sense  within  the  Act 

Judgment /or  the  appelant. 

Attorney  for  appellant :  E.  P,  Cetims. 
Attorneys  for  respondent :  Davidson,  Cart, 
ACo. 


June  26,   i    WHITEOHtTROH    AND  OTHERS  (ChTTROHWARDENS    AND    OVBHSERBS    OF    St.  MaET, 
1872.      (        BOTHEBHITHE  V,  ThB  EaST  LoNDON  RAILWAY  COMPANY.     [7  Ex.  (Ex,  Ch.)  421] 


Bating — Liability  of  Company  to  make  good  Defl- 

cieucy  iu  Rates. 

By  tlie  East  London  Bail  way  Act,  1865,  the 
defendants  were  authorized  to  construct  a  sys- 
tem of  railways  numbered' I  to  7  («.  22);  and 
by  8.  128  it  was  enacted  that  "  if  and  whiU  the 
company  are  possessed  under  this  Act  of  any 
lands  assessed,  or  li<ible  to  be  asstssed,  to  any 
sewers  rate,  consolidattd  rate,  joor-rate,  police 
rate,  main  drainage  rate,  church-rate,  or  other 
parochial  or  ward-rate,  they  shall  from  time  to 
time,  until  the  railtvayor  the  works  tJiereof  are 
completed  and  assessed,  or  liable  to  be  assessed, 
be  liable  to  make  good  the  deficiency  in  the  aS" 
sessment  for  such  rates,  by  reason  of  those  lands 
being  taken  or  used  for  the  purpose  of  the  rail- 
way or  uHn'ks ;  and  the  deficiency  shall  be  com- 
puted according  to  the  rental  at  which  those 
lands  with  any  buildings  thereon  are  now 
ratedr 

No,  1  railway  (which  vxis  the  principal  line) 
passed  through  B,  parish,  and  through  W, 
parish.  The  v)hole  of  that  part  of  it  which 
passed  through  B.  parish  was  completed  and 
actually  worked ;  but  the  part  in  W,  parish  was 


unfinished,  as  were  also  several  of  the  other 
railvxiys : — 

Held,  byWilles,  Keating,  Ltish,  and  Brett,  J  J, 
(Bhckbum  and  Mtllor,  J  J,,  dissenting),  re- 
versing the  decision  of  the  Court  below,  and 
approving  the  decisiim  in  Reg.  v.  Metropolitan 
District  Ry.  C^o.  (ante,  p.  325),  that  the  defen- 
d  ints  vjtre  liable  to  make  good  the  dfficiency  ta 
B,  parish. 

By  Keating,  Lush,  and  Brett,  J  J,,  that  the 
defendants  were  so  liable  until  the  whole  cf  the 
railuxiys  authorized  by  their  Act  were  com' 
pleted. 

By  Willes,  J,,  that  the  defendants  were  liable 
in  respect  of  land  taken  for  any  one  of  the  seven 
railways  mentioned  in  s,  22«  untU  that  railway 
was  compltted. 

By  Blackbum  and  MeUor,  J  J,,  that  as  soom 
as  any  portion  of  the  railuxiy  was  eompUttd, 
and  liable  to  be  assessed  as  a  working  railway, 
the  defendants'  liability  under  a.  128  in  tfuped 
of  the  land  occupied  by  it  ceased,. 

Ebrob  on  the  judgment  of  the  Oonrt  of 
Exchequer  on  a  special  oaae,  stated  in  an 
action  brought  by  the  ohxurohwaidana  and 
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OTerseen  of  St.  Mar7,Bothorhithe,  to  rccovor 
from  the  defendants  a  sum  of  310/.,  the  defi- 
ciency in  the  poor-rate,  paving  and  general 
purposes  rate,  h'ghting  rate,  and  sewers  rate, 
upon  lands  taken  by  the  defendants  under 
their  Act,  and  claimed  to  be  due  to  the  ])liiin- 
tiffe  under  s.  128  of  that  Act  (28  &  29  Vict. 

The  Court  below  gave  judgment  for  the 
defendants.  (Reported  ante,  p.  528,  where 
the  facts  are  fiilly  stated.) 

The  plaiutiffis  brought  error. 

June  25.  Prentice,  Q.C.  (^Morgan  IJoioard 
with  lum),  argued  for  the  plaintiffs. 

Sir  J,  B,  Knrslake,  Q.C.  (/  oland  with  him), 
for  the  defendants. 

The  arguments  were  the  same  f\R  those 
used  in  the  court  below  ;  and  in  addition  to 
the  sections  there  cited,  the  following  sections 
were  referred  to. 

By  B.  3  of  the  Railways  Clauses  Act  (8  Vict 
c  20),  "  the  following  words  and  expressions, 
both  in  this  and  the  special  Act,  shall  liave 
the  meanings  hereby  assigned  to  them,  unless 
there  be  something  in  the  subject  or  context 
repugnant  to  such  construction.  .  .  .  The 
expression  '  the  railway '  shall  mean  the  rail- 
way and  works  by  the  special  Act  authorized 
to  be  constructed." 

By  the  East  London  Railway  Act,  1865 
(28  &  29  Vict.  c.  li.),  s.  77,  after  reciting  that 
deficiencies  may  arise  in  the  assessments  for 
the  poor  and  other  rates  in  the  parish  of  St. 
Leonard's  Shoreditch,  by  reason  of  the  con- 
struction of  the  railway  and  the  taking  down 
of  houses,  &c.,  it  is  enacted  that  ''  the  said 
company  shall,  from  and  after  the  period 
when  any  land,  house,  buildings,  heredita- 
ments, or  premises,  shall  be  taken  or  become 
unoccupiea  or  untenanted,  by  reason  of  the 
same  being  required  for  the  purposes  of  the 
said  railway  by  notice  from  the  company,  up 
to  the  period  when  the  said  railway  shall  be 
assessed  to  such  rates  as  aforesaid,  be  assessed 
and  rated  for  the  same  premises  respectively, 
in  such  sum  and  sums  of  money  as  the  same 
were  assessed  and  rated  previously  to  the 
passing  of  this  Act,  and  the  said  company 
shall  pay  and  make  good  to  and  in  aid  of 
such  ^rish,  out  of  the  moneys  of  the  said 
company,  all  such  rates  as  aforesaid ;  and  in 
default  of  payment  thereof  the  same  shall 
and  may  be  levied  and  recovered  from  the 
said  company,  or  their  treasurer  or  clerk,  in 
the  same  way  or  manner  as  the  same  could  or 
might  have  been  recovered  from  the  owner 
or  occupiers  of  the  same  premises  in  case 
this  Act  had  not  been  passed."  (1) 

By  s.  109,  "while  the  company  are  pos- 
sessed under  the  authority  of  this  Act  of  any 
lands,  houses,  buildings,  or  other  property 


(1)  By  8.  70  the  same  provision  was  made  in 
favofOK  of  the  pariah  of  St.  Matthew,  Bethnal 
Green. 


assessed,  or  liable  to  be  assessed,  to  any 
parochial  or  other  general  or  special  rate, 
and  until  any  works  to  be  constructed  under 
the  authority  of  this  Act  in  the  ^Vhitechapel 
district  are  so  (at  completed  as  to  be  assessed 
or  liable  to  he  assessed  to  an  amount  equal 
to  or  greater  than  the  aggregate  amount  of 
the  gross  rateable  value  of  the  same  lands, 
houses,  buildings,  and  property  for  the 
twelve  months  immediately  preceding  the 
(xissing  of  this  Act,  the  company  shall  be 
liable  to  make  good  the  deficiency  in  the 
assessment  for  such  rates  by  reason  of  such 
lands,  houses,  buildings,  or  property  being 
taken  or  used  by  them  for  the  purposes  of 
tliis  Act,  and  the  deficiency  shall  be  com- 
puted according  to  the  i-ental  at  which  such 
lands,  houses,  buildings,  and  property  respec- 
tively were  rated  as  cibresaia." 

Bbett,  J.  On  the  best  consideration  that 
I  can  give  to  tliis  case  I  think  the  judgment 
of  the  Court  of  Exchequer  ought  to  be  re- 
versed. I  hold  the  opinion  that  I  ventured 
to  express  at  an  earlier  period  of  this  case, 
that  the  words  "in  the  parish,"  must  of 
necessity  be  read  into  some  parts  of  the  128th 
section ;  for  instance,  after  the  words  *'  assess- 
ment" and  "deficiency,"  because  the  section 
is  dealing  with  the  liabilities  within  the 
parish.  But  the  question  seems  to  be, 
whether  those  words  are  to  be  read  into  the 
section  after  the  word  "  railway  "  in  the 
clause,  "  until  tlie  railway  or  the  works 
thereof  are  completed  and  assessed,  or  liable 
to  be  assessed ;"  so  as  to  limit  the  liability  of 
the  company  to  make  good  the  deficiency  in 
the  parish  to  the  case  of  the  railway  not  being 
completed  within  the  parish.  I  think  the 
section  is  not  to  be  so  read.  It  is  sometimes 
necessary  to  insert  words  in  an  Act  of  Par- 
liament in  order  to  avoid  coming  to  a  con- 
clusion evidently  contrary  to  the  intention  of 
the  legislature ;  but  unless  the  necessity  can 
be  shewn  we  ought  not  to  do  so. 

Now  there  are  reasons  here  why  we  should 
read  in  those  words,  and  there  are  reasons 
why  we  should  not.  The  reason  why  we 
should  is,  that  inasmuch  as  the  land  taken 
is  land  in  respect  of  which  rates  are  paid 
within  the  parish,  we  ought  to  treat  the  rail- 
way, which  is  to  be  substituted  for  it  as  the 
rateable  object,  as  the  railway  within  the 
parish;  that  inasmuch  as  the  obligation 
exists  because  lands  have  been  taken,  the 
rateable  value  of  which  has  been  destroyed, 
the  liability  of  the  company  in  respect  of  that 
destruction  of  rateable  value  ought  to  be 
done  away  with  as  soon  as  anything  is  given 
by  the  company  in  its  place.  The  reason 
why  we  should  not  read  in  those  words  is, 
that  whereas  the  assessable  value  of  the  land 
in  its  original  state  is  destroyed  by  its  being 
taken,  the  full  value  of  the  land  with  a  rail- 
way upon  it  cannot  be  developed  until  the 
whole  of  the  railway  is  completed,  so  as  to  bo 
a  workable  line.     There  being  then  good 
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reasons  on  both  sides,  and  those  reasons  being 
very  nearly  balancea,  they  furnish  no  pre- 
yaiUng  reason  why  we  either  should  or  should 
not  read  in  the  words  "  in  the  parish."  We 
are  therefore  to  read  the  words  of  the  secticxi 
in  their  ordinary  sense. 

There  is,  howeyer,  another  consideration. 
This  Act  has  incorporated  with  it  the  Railways 
Clauses  Act,  1845  (8  Vict.  c.  20),  and  phrases 
and  terms  occur  in  many  otiier  parts  of  the 
Act  which  are  identical  with  those  used  in 
that  Act  In  all  these  cases,  unless  there  is 
something  in  the  special  Act  inconsistent 
with  our  doing  so,  the  special  Act  ought  to 
be  read  according  to  the  general  Act,  that  is, 
according  to  the  interpretation  clause  in  that 
Act,  s.  3  (ante,  p.  536).  If  so  read,  *'  railway  " 
would  mean  the  whole  railway  authorized  to 
be  made.  Therefore,  on  that  ground,  I  think 
the  liability  does  not  cease  till  the  whole  is 
completed. 

Sir  John  Earslake  has  argued  that  it  would 
follow  that  if  any  station  whatever,  or  any 
portion  whatever  of  the  line  authorized  were 
not  constructed,  the  liability  would  continue 
for  ever.  But  I  think  that  is  not  the  mean- 
ing, but  that  it  means  until  the  railway  is 
substantially  completed,  so  as  to  be  a  fit 
subject  for  rating  as  an  entire  railway. 

Lush,  J.  I  have  ccmsidered  the  arguments 
which  have  been  addressed  to  us  to  the 
best  of  my  ability,  but  I  can  see  no  reason 
to  change  the  opinion  I  expressed  in  Jieg, 
V.  Metrojjolitan  District  Railway  Co,  (Ante, 
p.  325).  We  must  consider  what  facts  the 
legislature  had  in  their  minds  in  passing 
this  Act  The  clause  in  question  is  sub- 
stantially in  the  same  words  as  that  in  the 
Lands  Clauses  Act,  1845,  s.  133,  which  applies 
generally  to  schemes  of  a  public  nature.  It 
is  well  known  that  in  making  application  to 
the  legislature  thopromoters  lay  before  them 
statements  of  traffic  which  are  not  founded 
on  the  anticipated  traffic  on  some  particular 
portion  of  the  line,  but  cm  the  whole  line,  and 
it  is  on  these  statements  that  Parliament 
decides.  Now  the  object  of  such  clauses  as 
the  present  is  that  the  parishes  through 
which  the  line  runs  shall  not  be  losers  by 
having  their  rateable  property  demolishea, 
until  the  line  is  complete,  so  that  they  shall 
have  the  benefit  of  the  improved  value  which 
the  traffic  on  the  whole  line  will  give.  When, 
therefore,  in  s.  128,  the  legislature  enact  that 
the  company  shall  make  good  the  deficiency 
on  the  landB  taken  until  the  railway  or  the 
works  thereof  are  completed,  they  mean  the 
contemplated  scheme  laid  before  them  by  the 
promoters  asking  for  the  bill ;  not  that  por- 
tion of  the  railway  which  may  run  through 
a  particular  parish,  but  the  whole  railway. 

Other  parte  of  the  Act  strengthen  tliis  view, 

Asd  shew  that  this  is  tht)  true  construction. 

Severtd  parishes  have  brought  ioiv^ard  l\\e\x 

own  clauses  and  procured  them  to  \>e  msfevted. 

in  the  Act.  Soction  77  (ante,  p.  5a5>,  csuwitxid 


in  favour  of  St.  Leonard's,  Shoieditch,  pro- 
vides only  that  the  liability  of  the  company 
to  make  good  the  deficiency  shall  ccmtinue 
until  the  railway  is  assessed  in  the  pansh. 
1  hen  s.  128  (the  general  clause)  provides  for 
the  continuance  of  the  liabili^  until  "the 
railway  or  the  works  thereof  are  completed 
and  assessed  or  liaUe  to  be  assessed*  A 
third  clause  is  more  favourable  still;  by 
s.  109  (ante,  p.  535}  it  is  provided  in  hrcna 
of  Whitechapel  that  "  until  any  works  to  be 
constructed  under  the  authority  of  this  Act 
in  the  Whitechapel  district  are  so  &r  com- 
pleted as  to  be  assessed  or  liable  to  be  asseeed 
to  an  amount  equal  to  or  greater  than  the 
aggregate  amount  of  the  gross  rateable  value 
of  the  same  lands,  houses,  buildings,  and 
property  for  the  twelve  months  immediately 
preceding  the  passing  of  this  Act,  the  company 
shall  be  liable  to  make  good  the  deficiency  in 
the  assessment  from  such  rates  by  leason  of 
such  lands,  houses,  buildings,  or  property 
being  taken  or  used  by  them  for  the  purposes 
of  this  Act." 

Therefore,  the  Shoreditch  section  (s.  77) 
says,  that  until  the  company  is  assessed  it  is 
to  make  up  the  deficiency ;  the  Whiteclnpel 
section  (s.  109)  says,  it  is  to  do  so  until  tl^ 
works  (whether  complete  or  not)  are  assessed 
at  an  amount  equal  to  the  original  amonnt 
of  the  rateable  property  which  they  may 
occupy;  the  section  in  question  (s.  12S) 
stands  between  the  twa 

I  agree  that  the  clause  is  capable  of  the 
construction  contended  for  by  Sir  John  Kjus- 
lake ;  but  when  we  consider  that  it  was  put 
in  in  the  interest  of  the  parishes,  we  ought  to 
adopt  that  meaning  which  is  most  for  the 
benefit  of  the  parish.  I  am  of  opinion,  there- 
fore, that  the  judgment  below  should  be 
reversed. 

MsLLOR,  J.  I  am  of  opinion  that  the  judg- 
ment of  the  Exchequer  should  be  affirm^ 
The  defendante  wore  authorized  by  their  Act 
to  construct  a  railway;  they  have  actually 
constructed  the  part  lying  within  Botherhitiie 
parish,  and  the  part  so  ccmstructed  is  nov 
actually  at  work  and  in  use  as  a  raOvay 
under  a  lease  to  the  London,  Brighton,  and 
South  Coast  Bailway  Ccxnpany.  I  ha^e 
always  understood  the  rule  to  he  that  a  rail- 
way in  any  particular  parish  was  to  be  rated 
according  to  ite  earnings  in  that  parislL  If 
there  is  a  sul»ject  capable  of  being  used  and 
let  to  the  hypothetical  tenant,  it  then  be- 
comes assessable  to  the  rates  according  to  its 
actual  value. 

That  being  the  state  of  the  facts  and  of 
the  law,  s.  V2S  certainly  affords  abundant 
ground  for  the  decision  of  the  Court  below. 
So  far  as  the  interest  of  the  parish  is  con- 
cerned, the  parish  obtains,  I  think,  all  that  it 
was  the  intention  of  the  l^islature  it  should 
c^\,^iii!L.  Tdj^  V&^ial&ture  in  effect  say  to  the 
x\jk^^«^  wsGi-'^siSi'^ ,  **  Xq^  «s^  ^g«««  4f^  take 


HBER.]         THE  LAW  REPORTS.— SESSIONS  CASES,  1872. 


637 


WUITIUUONOH  V.  EikST  LOKDON  RAILWAY  CO. 


t,  and  to  create  somethiDg  in  its  place, 
will  take  time;  therefore,  whilst  the 
ss  of  conversion  is  going  on,  you  must 
good  the  deficiency."  But  as  soon  as 
kilway  is  completed  so  as  to  be  assessed 
e  parish,  it  becomes  complete  within 
mditioDS  of  the  section  as  to  the  time 
the  contribution  is  to  cease, 
raw  a  different  inference  from  the  clauses 
bv  my  Brother  Lush  from  that  which 
s  drawn.  By  one  of  these  clauses  (s.  109) 
ish,  which  it  seems  was  not  satisfied 
the  general  section,  has  obtained  special 
itages  for  itself;  but  if  the  decision  of 
V.  Metropolitan  Diatrict  liy,  Co.  (ante, 
>)  is  right  in  its  interpretation  of  the 
ing  of  the  general  section,  I  do  not  see 
the  object  of  the  special  section  was ; 
'  the  effect  of  s.  12b  is  that  which  is 
to  it  by  that  decision,  the  special  section 
innecessary ;  the  inference  to  be  deduced 
its  to  me  therefore  rather  to  detract 
than  to  support  the  force  of  the  argu- 
in  favour  of  that  construction  of  the 
al  section. 

b  128th  section  is,  as  was  said  in  the 
below,  very  like,  though  somewhat 
ing  from,  s.  133  of  the  Lands  Clauses 
L845,  and  may  be  properly  construed  by 
iuce  to  that  section.  Therefore  tbe  cases 
«ted  by  my  Brother  Blackburn  during 
rgument  of  railways  constructed  in  por- 
may  be  fairly  put  by  way  of  illustration. 
DOt  but  think  that  the  meaning  was  that 
a  railway  is  constructed  in  portions, 
vhen  any  portion  is  so  far  completed  as 
of  an  assessable  value,  the  obligation  to 
good  the  deficiency  is  to  cease.  I 
b  that  the  clause  is  capable  of  the  oppo- 
3onstruction,  and  that  without  domg 
ijustice  to  the  railway  company  it  might 
•ovided  that  any  deficiency,  so  flEur  as  it 
asioned  by  the  railway  company,  should 
ide  good  by  them.  But,  notwithstand- 
think  the  intention  was  that  the  obliga- 
^hould  only  continue  until  the  company 
d  have  given  the  parish  an  opportunity 
sessing  its  works.  That  is,  I  think,  the 
construction  of  the  clause  in  question, 
;hat  when  the  railway  is  in  fact  made  in 
ish,  that  is,  when  it  is  so  far  completed 
be  in  a  condition  to  command  a  rent 
JO  be  used  as  a  railway,  the  obligation 

ATiNG,  J.  Li  a  matter  where  so  much 
ence  of  opinion  prevails,  I  must  needs 
lome  hesitation ;  but  I  see  no  reason  to 
je  the  opinion  which  I  formed  in  the 
of  Beg,  V.  Metropolitan  District  By.  Co, 
3  p.  325).  Indeed,  the  question  appears 
B  to  be  a  not  very  obscure  one.  The 
t  of  the  Act  is  stated  clearly  to  bo  the 
sction  of  certain  railways  on  one  side  of 
?hameB  with  railways  upon  the  other 
This  is  the  first  and  great  object.  Sub- 
j  oonneciioDs  between  other  railways 


are  provided  for,  but  the  object  of  the  Act  is 
the  connection  of  the  railways  on  the  north 
and  south  sides  of  the  Thames.  The  com- 
pany apply  to  parliament  for  powers  to  carry 
out  this  scheme.  In  order  to  accomplish 
their  purpose,  they  must,  in  the  first  instance, 
inflict  considerable  injury  on  the  parishes 
they  pass  through  (which  is  the  whole  origin 
of  the  question),  by  taking  lands  and  housed 
which  afforded  a  contribution  to  the  rates. 
Parliament  therefore  imposes  on  them  the 
obligation  of  making  up  for  what  they  de- 
prive the  parish  of  while  they  are  construct- 
ing their  line ;  and  this  is  a  highly  reasonable 
condition.  But  the  question  is,  in  reference 
to  what  line  is  tliis  said  ?  I  confess  it  appears 
to  me  that,  looking  at  the  probable  obi'ect 
and  intention  of  the  legislature,  it  would  be 
a  just  and  reasonable  provision  to  say,  "  you 
sliall  make  up  the  deficiency  you  cause,  until 
you  have  done  what  you  have  contracted  with 
parliament  to  do,  until  you  have  substituted 
for  what  you  have  taken,  not  a  mere  frag- 
mentary part  of  your  line,  but  such  a  line  as 
you  have  engaged  t6  construct,  and  have  put 
it  into  a  condition  in  which  there  is  a  fair 
reason  to  suppose  it  capable  of  earning  the 
profits  which  were  expected  by  the  promoters 
and  by  parliament.''  The  question  is,  have 
they  carried  out  this  intention  in  words?  I 
think  they  have,  and  that  the  contrary 
opinion  cannot  be  maintained  without  doing 
more  or  less  violence  to  the  words  used. 

Sect.  128  fixes  a  period  up  to  which  the 
deficiency  is  to  be  made  good,  namely,  until 
the  railway  is  "complete  and  assessed  or 
liable  to  be  assessed."  >\*hat  does  parlia- 
ment mean  by  that  ?  It  is  suggested  (rather 
as  the  principle  intended  than  as  expressed  in 
words),  that  until  the  railway  is  completed 
in  the  parish,  that  is,  until  something  is  com- 
pleted which  will  supply  the  place  of  the 
rateable  property  which  has  been  taken,  the 
deficiency  is  to  be  made  good.  But  the  Act 
does  not  say  so.  The  words  are,  until  the 
railway  is  ''  completed,  and  assessed  or  liable 
to  be  assessed."  What  railway  ?  The  whole 
railway  mentioned  in  the  Act,  And  although 
the  interpretation  clause  is  not  so  clear  as  in 
the  case  of  Beg.  v.  Metropolitan  District  By. 
Co.  Tante  p.  325),  that  defect  is  entirely  sup- 
ph'ea  by  the  general  Act,  which  is  incorpo- 
rated with  it,  and  which  says  that  the  meaning 
of  "  railway  "  shall  be  the  whole  undertaking 
which  is  made  by  the  authority  of  the  special 
Act,  unless  there  is  something  in  the  special 
Act  to  the  contrary.  Suppose  the  words  here 
were  "  the  railway  by  this  Act  authorized  to 
be  made,"  there  could  be  no  doubt;  and  why 
should  not  the  word  "  railway  "  be  so  read  ? 
I  know  no  reason  why  it  should  not.  It 
ought  to  be  so  read,  unless  it  leads  to  some- 
thing contrary  to  sense  or  justice ;  but  I  can 
see  no  such  consequence.  The  opposite 
opinion  seems  to  me  rather  ingenious  than 
suund;  1  t\i\ikSL  \Vv^  ^\bmi  ^sA  ^-^Assax^^tsSSfik 
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foro,  the  object  being  the  relief  of  the  parish, 
and  that  object  being  fully  carried  out  by  the 
words,  I  adhere  to  the  judgment  of  the 
Queen's  Bench,  and  am  of  opinion  that  the 
judgment  of  tlie  Exchequer  is  wrong,  and 
should  be  reversed. 

Blaokburn,  J.  This  is  a  question  on 
which  considerable  diversity  of  opinion  has 
arisen  on  the  construction  of  a  very  few  words 
in  an  Act  of  Parliament.  The  Court  of 
Queen's  Bench,  in  dealing  with  words  in 
another  Act,  which  are,  as  I  think,  identical 
in  substance  with  tliose  in  the  present  Act, 
has  put  one  construction  upcm  them,  the 
Court  c^  Exchequer  has  put  on  the  wcu'ds 
now  before  us  a  different  construction.  I 
think  the  decision  of  the  Court  of  Exchequer 
wrong,  because,  according  to  the  rule  com- 
monly observed,  they  should  have  acted  in 
conformity  with  the  previous  decision  in  the 
Queen's  Bench ;  but  sitting  in  the  Court  of 
Exchequer  Chamber,  we  are  entitled  to  con- 
fiider  what  is  the  true  construction,  and  the 
result  is  that,  after  some  hesitation  and  diffi- 
culty, I  think  the  decision  in  the  Queen*B 
Bench  wrong,  and  that  the  decision  of  the 
Exchequer  in  this  case  ought  to  be  affirmed. 

The  present  Act  incorporates  the  Lands 
Glauses  Act,  1845,  and  that  Act  contains  a 
section  (s.  133)  so  very  nearly  the  same  in 
words,  and  so  entirely  the  same  in  spirit  with 
s.  128  of  the  defendant's  Act,  that  the  con- 
struction of  the  former  sccticm  would  very 
nearly  determine  the  question  before  us. 
When  a  public  company  takes  lands  out  of 
which  the  parish  have  fOTmerly  levied  rates, 
then,  on  the  ground  that  they  take  away  from 
the  parish  the  opportunity  of  continuing  to 
do  so,  it  is  reasonable  that  they  should  take 
and  occupy  those  lands  subject  to  the  obliga- 
tion of  paying  rates,  or  a  sum  equivalent  to 
rates,  in  respect  of  their  occupation,  upon  an 
amount  equal  to  the  rateable  value  of  the 
lands  at  the  time  when  they  were  taken,  that 
is,  the  rent  at  wliich  they  might  have  been 
let  from  year  to  year  according  to  the  rule  of 
the  Parochial  Assessment  Act.  Therefore 
8. 133  of  the  general  Act  says,  that  where  the 
promoters  of  an  undertaking  become  pos- 
sessed of  lands  **  charged  with  the  land-tax 
or  hable  to  be  assessed  to  the  poor-rate,  they 
shall  from  time  to  time,  until  the  works  are 
completed  and  assessed,  or  liable  to  be  as- 
sessed, to  such  land-tax  or  poor-rate,  be  liable 
to  make  good  the  deficiency  in  the  several 
assessments  for  land-tax  and  poor-rate,  by 
reason  of  such  lands  having  been  taken  or 
used  for  the  purj^ses  of  the  works."  The 
question  is,  what  do  the  legislature  mean  by 
that?  1  think  their  meaning  is  this:  As 
soon  as  a  public  company  take  laud  or  houses 
and  proceed  to  pull  down  the  houses  and  con- 
vert the  land  into  their  works,  inasmucli  as 
there  is  no  longer  any  Ixjneficial  occupation, 
and  the  rate  is  assessed  in  res|>e(;t  of  a  l)ono- 
Gcial  occupation,  the  rate  on  Wics&c^  \^iida 


and  houses  amounts  to  nothing.  The  site  of 
the  New  Law  Courts  is  a  good  example ;  if  a 
private  person  were  now  in  possession  df  the 
waste  ground  instead  of  the  gorenunent,  he 
would  pay  nothing,  and  the  parish  or  paii^ 
would  no  doubt  be  heavy-  losers.  Inasmnch, 
then,  as  the  company  is  in  possession  of  ]uA, 
the  occupation  of  which  has  by  liieir  adi 
ceased  to  be  beneficial,  they  are  liable  to 
make  good  the  deficiency  in  the  rate  iiDtil 
the  occupiers  of  the  land  have  become  liable 
again,  that  is,  till  the  works  are  complet€d 
and  assessed.  I  do  not  attach  much  we^i 
to  the  interpretation  clause,  but  I  may  ob- 
serve that  the  word  "works,"  or  "  the  under- 
taking," is  defined  by  the  interpretation  daase 
of  the  Lands  Clauses  Act,  1845  (s.  2),  as  "  the 
works  or  undertaking  of  whatever  nature, 
which  shall  by  the  special  Act  be  authorized 
to  be  executed :"  and  in  the  Bailway  Clause 
Act,  1845  (s.  3),  "  railway  "  is  defined  as '-  the 
railway  and  works  by  the  si>6cial  Act  aotho- 
rized  to  be  constructed."  It  is  not  said  that 
the  word  shall  mean  the  "whole"  railvaj 
and  works  so  authorized,  nor  do  I  think  ibaX 
is  what  is  meant ;  it  simply  means  that,  fur 
instance,  with  respeet  to  tiie  East  LondoD 
Bailway  Company,  it  shall  mean  the  East 
London  Railway,  and  so  with  respect  toother 
undertakings.  In  neither  the  general  Act 
nor  the  special  Act  is  the  w(H:d  "whole' 
introduced. 

What  is  meant,  then,  is,  that  when  aay 
portion  of  land  has  been  taken  and  used  for 
a  public  undertaking,  in  consequence  of 
which  the  parish  has  lost  the  rate  payable  in 
respect  of  that  land,  the  deficiency  is  to  be 
made  good  by  those  who  take  it»  until  the 
time  arrives  when  the  works  on  that  land  are 
completed ;  that  when  on  any  portion  of  land 
forming  a  portion  of  the  scheme  the  works 
are  completed,  then  the  liaKlity  as  to  that 
portion  of  land  is  to  cease ;  but  not  that  the 
liability  is  to  continue  till  the  whole  work  is 
completed.  Take,  for  instance,  t^e  case  of 
the  Liverpool  and  Birmingham  Bailway, 
which  was  executed  in  several  portions,  or 
the  Darlington,  Newcastle,  and  Berwick  Bail- 
way,  on  which  the  line  was  for  years  broken 
by  the  deep  valley  of  the  Tyne,  and  imtil  the 
great  bridge  there  was  completed,  the  pe^ 
sengers  were  carried  across  the  valley  in 
coaches,  although  all-  the  land  had  been  long 
since  taken  and  converted  into  the  works  of 
the  company.  I  cannot  think  that  the  obli- 
gation to  make  good  the  deficiency  continued 
over  the  whole  line  until  that  portion  was 
completed.  The  legislature  must  have  buown 
and  had  in  their  view  such  instances  when 
they  laid  down  a  general  rule  in  s.  133  of  the 
Lands  Clauses  Act,  lb45 ;  and  I  cannot  there- 
fore think  that  when  they  enacted  that  sec- 
tion they  meant  anything  more  thui  that 
when  any  portion  of  land  was  taken  for  tbo 
works,  then,  until  it  was  so  £ar  converted 
into  the  works  that  there  was  an  occnpii^r 
who  could  be  assessed  in  respect  of  that  pof- 
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i  the  works,  the  liability  to  make  good 
?ficiency  should  exist. 
3n,  are  theie  any  words  in  s.  128  of  this 
3  alter  that  principle  ?    I  can  see  none. 
»royision  is  extended  to  sewer  rates  and 

rates  besides  poor-rates,  but  tlie  prin- 
is  not  changed.  The  words  are,  "  until 
aOway  or  the  works  thereof  arc  com- 
l  and  assessed,  or  Uable  to  be  assessed." 
aay  reject  the  words  "liable  to  be  as- 
1*'  as  surplusage,  because,  as  soon  as 
is  a  beneficial  occupation,  they  must  be 
led ;  any  ratepayer  would  be  entitled  to 
on  it,  and  the  overseer  would  be  bound 
3lude  it  in  the  assessment  The  words 
>  doubt  inserted  ex  majori  cauteld.  As- 
ig,  therefore,  the  meaning  to  be  what  I 
stated,  as  soon  as  any  portion  of  the 
London  Railway  ia  completed  so  far  as 
liable  to  be  assessed  as  the  East  London 
ay,  then  in  respect  of  that  portion  of 
on  which  the  railway  is  so  completed, 
»mpany  have  ceased  to  be  liable  to  make 
the  deficiency.  Taking  that  view,  the 
igency  has  happened.  The  railway  may 
rried  further,  but  thus  far  the  line  is 
lete,  and  the  liability  to  make  good  the 
ency  has  ceased.  If  the  opposite  con- 
don  be  adopted,  then,  if  some  small  por- 
)f  the  line  were  not  completed  within 
ire  years  hmited  by  &  131,  it  never  can 
tmpleted  at  all,  and  the  company  are 
i  for  ever  to  make  good  the  deficiency. 
Qot  think  that  this  is  the  effect  of  the 
n. 

is  certainly  strange  that  the  different 
les  through  which  the  line  runs  have 
snt  clauses.  Shoreditch  has  a  very  bo- 
il one  (s.  77  (ante,  p.  535)).  The  White- 
si  clause  (s.  109  (ante,  p.  53o))  is  still 
favourable  to  the  parish,  for  the  com- 
is  to  go  on  making  up  the  deficiency 
the  whole  of  the  land  taken  is  assessed 
■J  whole  amount.  One  wonders,  there- 
that  after  the  advantage  granted  to 
3chapel,  the  other  parishes  did  not  ob- 
iqually  beneticial  terms.  But  I  agree 
my  Brother  Mel  lor,  that  so  far  as  this 
(lent  goes,  it  shews  that  it  was  not  iu- 
i  that  the  general  clause  (s.  128)  should 
nstrued  differently  from  s.  133  of  the 
3  Glauses  Act,  1845. 
[  thought  the  interpretation  clause  of 

weight  I  should  refer  to  the  phrase 
vay  or  works  thereof,"  and  to  the  clause 
I  occurs  both  in  the  Lands  Clauses  Act 
and  in  the  Railways  Clauses  Act  (s.  3), 
*  words  importing  the  singular  number 
ihall  include  the  plural  number,"  and 
'ers^ ;  but  1  must  say  that  1  disregard 
iterpretation  clause,  because  1  think  it 
it  little  bearing  on  the  question. 
)  reason  of  my  opinion  and  judgment 
%t  it  is  the  fair  construction  and  mcan- 
f  the  enactment,  that  when  the  rail- 
r  works  upon  any  particular  portion  of 
ftre  oompletod,  the  obligation  to  make 


good  the  deficiency  in  respect  of  that  land 
ceases. 

WiLLSS,  J.  This  is  a  question  of  great 
nicety.  We  are  called  on  to  put  a  construc- 
tion on  the  expression  "railway  or  works 
thereof  **  in  s.  128  of  the  East  London  Rail- 
way Company's  Act  That  is  our  task.  Now 
it  is  a  clear  rule  of  grammar  and  reasoning, 
that  an  indefinite  or  general  expression  is 
universal,  unless  there  is  something  in  the 
context  to  the  contrary.  Therefore,  to  cut 
down  the  expression  "  railway  or  works 
thereof"  to  mean  a  portion  of  the  railway  or 
works  thereof,  something  is  required  in  the 
context;  the  expression  taken  by  itself  means 
the  whole  railway  and  the  whole  works 
thereof  authorized  by  the  Act,  and  there  is 
no  need  to  interpolate  the  word  "  whole  " ; 
indefinitum  equipoUet  universali.  Starting, 
therefore,  with  the  supposition  that  "  railway 
or  works  thereof  "  means  what  it  expresses — 
that  is,  the  railway  and  works  thereof  author- 
ized by  the  Act,  I  look  to  the  context  to 
see  whether  there  is  anything  to  cut  down 
the  expression  to  a  portion.  Now  it  must 
be  admitted  there  are  many  places  in  the 
statute  where  the  expression  must  be  cut 
down  to  a  portion,  as,  for  instance,  when  we 
are  dealing  with  a  section  like  s.  115,  which 
speaks  of  the  construction  of  the  railway  and 
works.  The  section  begins  with  using  the 
term  in  its  universal  sense,  but  when  it  comes 
to  the  words  **  wherever  the  railway  shall  be 
carried  across  any  public  carriage  road  o^ 
public  street,"  the  context  at  once  cuts  down 
the  universality  of  the  expression,  and  re- 
duces it  to  mean  the  railway  when  crossing 
a  road  or  street.  If  then  there  is  anything 
In  s.  128  to  cul  down  the  meaning  of  "  the 
railway  or  the  works  thereof"  in  the  same 
way  to  "railway  within  a  parish,"  we  must 
read  in  those  words,  as  in  s.  115  we  must 
read  in  the  words  "  crossing  a  road  or  street." 

I  agree  that  the  interpretation  clauses 
throw  no  great  light  on  the  matter.  We  are 
here  considering  an  Act  which  deals  with 
seven  railways.  These  are  described  in  s.  22, 
which  authorizes  the  company  to  construct, 
"  the  railways  following,  with  all  proj^er  sta- 
tions, approaches,  works,  and  conveniences 
connected  therewith."  The  section  then  pro- 
ceeds to  ^imierate  and  describe  them  thus : 
"  Railway  No.  1  (Main  Line),  a  railway  to 
commence,  &c ;"  "  Railway  No.  2  (City 
Branch),  a  railway  to  commence,  &c.,"  and  so 
on.  Here  the  Act  is  using  the  word  "  rail- 
way "  in  the  singular  ;  and  whenever  the 
word  occurs  in  connection  with  such  par- 
ticular conditions  as  must  be  attached  to  a 
particular  portion  of  the  line,  it  must  be  read 
m  that  limited  sense.  Now,  looking  at  the 
interpretation  clause  of  the  Act,  which  deals 
with  the  term  "  railways "  in  the  plural,  it 
cannot  be  applied  to  any  one  of  the  railways 
thus  separately  described  as  a  "  railway ;"  on 
the  contrary,  its  terma  exclude  such  an  " 
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plicatioiL    Nor  again,  if  we  go  to  the  inter- 

S relation  clause  of  the  Hallways  Clauses  Act, 
oes  it  throw  much  light  on  the  question ; 
but  I  cannot  say  it  throws  none,  for  it  de- 
fines "railway"  as  meaning  "the  railway  and 
works  by  the  special  Act  authorized  to  be 
constructed,"  that  is,  as  I  have  before  ob- 
served, the  whole  railway  and  works,  and 
there  is  no  reason  why  we  should  put  in 
words  to  limit  that  meaning  if  the  Act  does 
not.  I  do  not,  however,  attach  much  im- 
portance to  this  clause ;  but  I  do  attach  con- 
siderable importance  to  s.  22,  for  I  incline  to 
think  that  the  company  is  bound  to  complete 
the  whole  of  each  distinct  railway  running 
through  any  distinct  series  of  parishes  before 
it  is  relieved  from  its  liability  under  s.  128, 
and  that  may  be  the  reason  why  the  plural 
number  is  omitted  as  noticed  by  Cleasbyi  B. 
(ante,  p.  529).  It  may  be  then  that  we  shall 
go  right  by  reading  s.  22  and  s.  128  together, 
and  considering  that  each  of  the  railways 
numbered  as  distinct,  railways  in  s.  22  is  to 
be  dealt  with  as  an  entirety  under  s.  128,  and 
to  be  separately  subject  to  the  provisions  of 
that  section..  And  I  am  disposed  so  to  read 
them,  and  to  look  to  the  description  con- 
tained in  s.  22  rather  than  to  any  other  inter- 
pretation clause.  But  if  so,  then  the  obvious 
meaning  of  s.  128  is,  that  as  to  each  of  those 
railways  the  company  is  to  make  up  the  de- 
ficiency in  the  rates  imtil  that  railway  is 
completed  and  assessed  or  liable  to  be  as- 
sessed. The  company  are  not  bound,  unless 
they  think  proper,  to  take  the  land  for  any 
one  of  those  railways;  but  if  they  do,  they 
incur  the  liability  imposed  by  s.  128  with 
respect  to  that  railway. 

Now,  let  us  consider  how  the  legislature 
proceed  on  the  application  for  a  railway  bill. 
They  hear  evidence,  shewing  that  certain 
public  advantages  will  be  derived  from  the 
construction  of  the  line,  and  how  it  is  pro- 
posed to  secure  the  interests  which  will  be 
interfered  with  by  the  exercise  of  the  parlia- 
mentary powers  asked  for ;  and  it  is  by  virtue 
of  this  evidence  that  the  passing  of  the  Act  is 
obtained.  Thus  the  promoters  of  the  present 
Act,  coming  to  parliament  for  powers  to  make 
a  short  line  nmning  through  several  parishes, 
allege  that  all  public  and  private  interests 
are  to  be  secured;  and  of  these  some  are 
provided  for  by  special  sections  introduced 
at  the  instance  of  the  parishes,  and  for  others 
provision  is  made  by  the  general  clause  in 
question  (s.  128)  introduced  by  the  company. 
Therefore  all  parties  concur  as  to  the  incon- 
venience that  may  be  occasioned  to  the 
parishes,  and  all  agree  that  the  liability  to  bo 
imposed  on  the  company  for  the  remedy  of 
that  inconvenience  is  to  last  until  it  is  got 
rid  of  by  s.  12rf.  If  they  take  the  land,  and 
do  not  make  the  railway,  they  are  to  be  liable 
so  long  as  they  exists  and  keep  the  land  to 
make  up  the  deficiency  in  the  rates.  There 
is,  therefore,  no  room  for  reasoning  on  the 
inconvenience  of  this  liability  continuing  for  I 


ever ;  the  supposed  inoonyenienoe  has  been 
disregarded  by  the  legiBlatare  ;  if  the  period 
appointed  by  the  Act  for  making  the  nulwij 
runs  out  without  their  being  able  to  niue 
sufficient  funds  to  complete  the  work,  the 
statute  says  that  they  will  still  be  liaUe  to 
go  on  making  up  the  deficiency.  That  is 
clear. 

1  will  not  discuss  the  qneetion  of  injnstioe 
beyond  saying  that  it  does  not  appear  to  me 
at  all  unjust  that,  the  company  having  taken 
from  the  parish  what  was  Imble  to  nXtt, 
they  should  compensate  the  iNmsh  for  the 
loss  just  as  they  would  a  private  individoiL 
If  they  make  increased  profite,  they  ought  to 
pay  in  proportion  to  those  profits.  If,  cm  the 
other  hand,  these  profits  are  not  equal  to  the 
former  profits  of  the  land,  they  ought  to  pey 
the  deficiency ;  and  with  great  deference  to 
what  has  been  said  elsewhere,  it  appears  to 
me  not  unjust  that  the  parish  should  hare 
the  advantage  of  rating  at  a  higher  value  in 
the  former  case,  and  of  being  compensated 
for  the  deficiency  in  the  latter.  At  any  rate 
it  is  the  plain  intention  of  tho  li^islature  that 
it  should  be  so,  at  least  until  the  time  when 
the  railway  is  made  through  the  parish. 

1  now  come  to  examine  more  particultrlj 
the  words  of  the  section  (s.  128),  ^at  the 
company  shall  "  from  time  to  time,  until  the 
railway  or  the  works  thereof  are  completed 
and  assessed,  or  liable  to  be  assessed,  be  liable 
to  make  good  the  deficiency  in  the  assess- 
ment for  such  rates." 

Now,  what  is  to  be  assessed  is  a  raflway; 
and  if  we  could  conceive  it  possible  thai  a 
railway  should  be  successfully  worked  within 
the  limits  of  a  parish,  I  should  be  more  dis* 
posed  to  yield  to  the  argument  of  the  defeor 
dants,  and  say  that,  although  tho  legislature 
has  not  said  in  terms  "  until  that  portion  of 
the  railway  which  lies  within  a  parish  is  com- 
pleted," yet  we  should  intend  that  to  be  their 
meaning,  and  read  those  words  into  the  sta- 
tute. But  that  a  railway  can  be  worked  suc- 
cessfully within  the  limits  of  a  parish  can 
scarcely  be  supposed  or  suggested.  It  seems, 
indeed,  to  have  been  thought  necessary  in 
the  court  below  as  well  as  here  to  admit  that, 
in  order  to  come  within  the  section,  the  railway 
must  be  earning  money  as  a  railway,  or  must 
be  in  a  working  state,  and  that  for  this  pmr- 
pose  there  must  be  other  psais  completed 
outside  the  parish.  Is  all  this  to  be  reaa  into 
the  statute  instead  of  giving  to  the  word 
"railway"  its  ordinary  meaning  of  the  rail- 
way which  the  company  has  undertaken  to 
make  ?  1  cannot  think  so ;  it  would  be  im- 
porting into  the  section  a  number  of  parti- 
culars not  referred  to  in  the  Act,  and  not  in 
the  contemplation  of  the  l^islature.  If  yoo 
could  limit  the  word  "railway"  to  railway 
within  the  parish,  well  and  good ;  that  would 
carry  out  the  idea  of  parochiality ;  but  yoa 
must,  in  effect,  say,  "  until  the  railway  is  so 
far  completed  in  connection  with  stations  aad 
with  other  parts  of  the  line  outaidethe  {Mnb 
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as  to  be  a  working  railway  within  the  parish;" 
that  is,  you  must  describe  it  with  reference 
not  to  the  parish  alone,  but  to  something 
cmtside  the  parish.  It  seems  to  me  better  to 
abide  by  the  plain  meaning  of  the  words  of 
the  statute  than  to  examine  them  curiously 
for  the  purpose  of  giving  them  a  different 
and  limited  meaning. 

One  word  as  to  s.  109.  It  appears  to  me 
that  s.  109  is  not  at  all  unnecessary,  even 
upon  the  construction  given  to  s.  128,  in  the 
Queen's  Bench,  namely,  that  until  the  railway 
is  oonipletely  made  there  is  no  answer  to  the 
defendant's  liability.  For  by  s.  109  the  lia- 
bility is  to  continue  until  the  assessment  of 
the  line  equals  the  amount  of  the  gross  rate- 
able yalne  of  the  lands  for  the  twelve  months 
preyiouB  to  the  passing  of  the  Act ;  but  in 


the  parishes  which  come  under  the  general 
clause,  if  the  railway  is  once  completed  as  a 
system,  the  rates  cannot  bo  increased  beyond 
the  sum  payable  by  the  company  under  the 
Parochial  Assessment  Act. 

The  question  is,  as  I'  have  already  said,  a 
nice  one;  but  on  the  plain  grammatical  mean- 
ing of  the  words  used  by  the  legislature,  I 
think  that  the  decision  of  the  Queen's  Bench 
was  right,  and  that  the  decision  of  the  Ex- 
chequer was  wrong  and  should  be  reversed. 

Judgment  reversed. 

Attorneys  for  plaintiffe :  Hawks,  Willmoit, 
&  Stokes. 

Attorneys  for  defendants :  Wilson^  Bristow, 
&  Carpmaei, 
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Poor-rate — Parochial  ESamings  and  Acreage  Prin- 
ciples—Bating of  Docks  in  several  Parishes. 

27te  appellants  were  the  owners  and  occupiers^ 
under  Acts  of  Parliament,  of  docks  in  different 
parishes  on  both  sides  tf  the  river  Mtrsey,  which 
docks  by  the  Acts  were  to  constitute  one  estate 
uitder  one  manctyement.  Certain  rates  were 
charyed  to  the  vtsstls  entering  any  one  of  the 
docks ;  and  a  vessel,  having  jiaid  for  entering 
one  of  the  docks,  could  use  any  of  the  docks  of 
the  same  class  on  either  side  of  the  river,  or  of  a 
higher  class  by  paying  the  difference.  The  docks 
on  the  Liverpool  side  were  much  morefre(jUtnted 
than  the  docks  on  the  liirkenhtad  side : — 

Held,  that,  in  rating  to  the  poor-rutr.  the  docks 
on  tfie  Liverpool  side,  they  were  not  to  he  treated 
as  one  system  of  docks  with  those  on  the  Birken- 
htad  side;  but  the  earnings  and  outgoings  of 
each  set  of  docks  must  be  kept  distinct,  atui  the 
Liverpool  docks  rated  according  to  the  net  earn- 
inys  on  that  side. 

Beg.  V.  Hull  Dock  Co.  (18  Q.  B.  325; 
21  L.  J.  {M.C.)  163),  distinguished. 

Case  stated  on  appeal  under  12  &  13  Vict. 
c.  45,  s.  11. 

By  a  poor-rate  of  the  parish  of  Liverpool, 
made  on  the  27th  day  of  May,  1865,  the  appel- 
lants were  assessed  in  the  sum  of  214,944^. 
in  respect  of  the  annual  value  of  certain  of 
the  dock  estates  within  the  said  parish  which 
are  Tested  in  them;  each  dodc,  warehouse, 
shed,  dec,  being  separately  assessed. 

L  The  appellants  are  a  corporation,  incor- 
porated ana  regulated  Inr "  The  Mersey  Docks 
and  Harbour  Act,  1857,"  and  "The  Mersey 


Dock  Acts  Consolidation  Act,  1858/'  and 
imder  these  Acts  hold  docks  and  other  pro- 
perty used  in  connection  with  and  for  the 
purposes  of  the  docks  on  both  sides  of  the 
Biver  Mersey. 

2.  The  docks  and  other  property  are  situate 
in  several  parishes  and  townships  on  the 
Lancashire  and  Cheshire  sides  of  the  Mersey. 
The  part  on  the  Lancashire  side  is  situate  in 
the  parish  of  Liverpool  and  in  the  townships 
of  Toxteth  Park,  Kirkdale,  and  Bootle.  Each 
of  tlie  parishes  and  townships  in  which  the 
docks  and  other  property  are  situate,  have 
separate  rates  for  the  relief  of  the  poor. 

3.  The  first  dock  on  the  Lancashire  sidp  of 
the  Mersey  was  made  under  8  Anne,  c.  12, 
whereby  the  corporation  of  Liverpool  were 
empowered  to  make  a  dock  (since  filled  up) 
on  the  south  side  of  tlie  town  of  Liverpool, 
and  the  duties  leviable  under  that  Act  were 
not  to  be  applied  to  any  purposes  except  the 
building  and  repairing  of  the  dock. 

4.  Other  docks  were  subsequently  made  on 
the  Lancashire  side  of  the  Mersey  by  the 
corporation  of  Liverpool,  under  the  authority 
of  other  Acts  of  Parliament,  similarly  limiting 
the  application  of  the  receipts  from  the  docks 
as  was  provided  by  8  Anne,  c.  12,  until  by 
51  Grco.  3,  c.  143,  the  corporation  were  formed 
into  a  body  corporate,  and  the  docks  and 
works  on  the  Lancashire  side  of  the  river 
were  vested  in  them  under  the  style  of  *'  The 
Trustees  of  the  Liverpool  Docks." 

5.  The  trustees  so  incorporated  were  em- 
powered by  the  last-mentioned  Act  to  levy 
certain  rates,  and  when  all  charges  and  mort- 
gages upon  such  rates  should  be  paid  off 
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they  were  required  to  lower  and  reduce  the 
rates  and  dntiee  thereby  granted,  as  fiur  as 
could  bo  done  in  the  state  of  the  docks  and 
works,  60  as  to  leave  sufficient  for  all  charges 
of  management  and  collection  of  rates,  and 
improTin^,  repairing,  and  maintaining  the 
docks  and  works. 

6.  Subsequently  other  Acts  relating  to  the 
docks  on  the  Lancashire  side  of  the  Mersey 
were  passed,  in  all  twenty-two  in  number, 
and  forming  a  series  extending  from  the 
8  Anne  to  21  Vict 

7.  Other  docks  were  formed  on  the  Cheshire 
side  of  the  Mersey,  at  Birkenhead,  under  the 
authority  of  a  series  of  fourteen  Acts  extend- 
ing from  7  &  8  Vict,  to  18  &  19  Vict.,  by 
which  lastrmentioncd  Act  all  the  Birkenhead 
Docks  were  vested  in  the  corporation  of 
Liverpool* 

8.  By  8.  26  of  the  Act  of  1857  (20  &  21 
Vict.  c.  clxii.),  it  is  provided  that  all  such 
estate  and  interest  in  the  docks,  buildings, 
and  other  property,  both  real  and  personal, 
situate  at  Birkenhead,  or  elsewhere,  as  were 
transferred  or  intended  to  be  transferred  to 
the  corporation  of  Liverpool  by  "  The  Birken- 
head Docks  Act,  1855,"  should,  upon  the 
1st  of  January,  1858,  vest  in  the  appellants, 
but  subject  to  all  charges  and  labilities 
affecting  the  same. 

9.  By  s.  27,  it  is  provided  that-  aU  such 
docks,  lights,  buoys,  lands,  buildings,  and 
other  property,  both  real  and  personal,  situate 
at  Liverpool  or  elsewhere,  as  were  held  by  or 
in  trust  for  the  trustees  of  the  Liverpool 
Docks,  under  or  in  pursuance,  or  for  the  pur- 
poses of  any  of  the  said  Acts  mentioned  in 
the  first  part  of  the  schedule  thereto  annexed, 
should  upon  and  after  the  said  Ist  of  January, 
1858,  vest  in  the  appellants,  but  subject  to 
all  charges  and  liabilities  affecting  the  same. 

10.  By  s.  49,  it  is  enacted  that  subject  to 
the  provLsions  of  that  Act,  the  appellants 
should  stand  possessed  of  all  the  property, 
powers,  rights,  and  privileges  thereby  trans- 
ferred to  them,  upon  the  trusts  and  for  the 
purposes  upon  and  for  which  such  property, 
powers,  rights,  and  privileges  were  holden 
previously  to  the  commencement  of  that  Act. 

11.  By  s.  50,  after  the  1st  of  January,  1858, 
all  docks  and  works  belonging  to  the  board, 
and  all  docks  and  works  that  may  hereafter 
belong  to  the  board,  shall  be  deemed  to  con- 
stitute one  estate  only,  called  "the  Mersey 
Dock  Estate,"  and  a  uniform  system  of 
management  shall  be  adopted  with  respect 
to  the  whole  of  such  estate. 

12.  The  dock  estates  at  present  consist  of 
basins,  docks,  piers,  jetties,  graving  docks, 
gridirons,  wharves,  quays,  landing-stages, 
slips,  stairs,  river-walls,  drains,  embank- 
ments, locks,  gates,  bridges,  weirs,  sluices,, 
tunnels,  cuts,  channels,  roads,  railways,  tram- 
ways, warehouses,  sheds,  offices,  buildings, 
cranes,  engines,  machinery,  and  other  works 
and  conveniences,  affixed  or  appertaining  to 
euch  basins  and  docks,  or  nccctisary  for  the 


working  thereof,  and  the  appeUants  ue 
authorized  to  receive  laz:ge  sums  of  money 
under  the  name  of  dock  rates  and  datios,  bj 
virtue  of  the  said  Acts  of  Parliament^  from 
the  owners  of  vessels  and  goods,  for  the  priii- 
lege  of  using  the  said  dock  property.  The 
portion  of  such  property  withm  the  pansh  d 
Liverpool  is  correctly  set  out  in  the  aaeai- 
ment  The  levying  dock  rates  and  haitxxir 
rates  are  regulated  by  ss.  230,  231, 238,  aad 
239  of  the  Consolidation  Act,  1858. 

13.  With  slight  exceptions  the  rates  far 
using  the  dock  property  are  uniform  thmo^ 
out.  Any  vessel  having  once  paid  the  dod 
rate  is  entitled  to  use  all  doc^  where  the 
rates  are  not  larger,  and  to  use  any  other 
docks  on  paying  the  difference.  A  similar 
principle  applies  to  goods.  With  some  excep- 
tions the  maximum  rates  are  not  charged. 

14.  The  appellants  are  bound  to  apply  tbe 
present  dock  rates  and  dues,  and  all  other 
moneys  received  by  them  out  of  the  dock 
estate,  according  to  the  directions  of  tbe  aid 
Acts.  There  are  no  shareholders,  aiKl  no 
member  of  the  board  or  other  person  denwi 
any  personal  advantage  or  emolimient  what- 
soever from  the  execution  of  the  trusts  of  tbe 
dock  estate,  or  has  any  interest  in  the  dock 
estate,  or  in  the  moneys  received  1^  tin 
appellants. 

15.  All  the  property  vested  in  the  appel- 
lants was  acquired,*  and  all  the  docks,  workK, 
&c.,  were  made,  and  provided  by  them  and 
their  predecessors,  under  the  several  Acts  of 
Parliament,  solely  for  the  purpose  of  the  dock 
business,  and  nunc  of  the  said  property,  docks, 
works,  Ac,  are  used  for  any  other  purposes 
whatsoever,  and  all  moneys  derived  by  tbe 
board  from  any  part  of  the  property  ia  carried 
to  the  general  dock  estate,  and  is  appro- 
priated according  to  the  provisions  of  tbe 
said  Acts  of  Parliament. 

16.  The  docks  and  dock  property  were 
erected  and  purchased  by  borrowed  money, 
and  the  dock  estate  is  now  subject  to  a  lar^ 
debt  in  respect  thereof,  the  annual  interest  on 
which  is  paid  by  the  appellants  out  of  their 
income.  The  ordinary  rt-pairs  and  renewals 
are  i)aid  out  of  such  income  so  £ar  as  it  suf- 
fices for  the  puri>ose. 

17.  The  payment  of  this  interest,  and  tbe 
application  of  the  income,  is  provided  far 
by  s.  2^4  of  the  Mersey  Dock  Acts  Con- 
solidation Act,  1858  (21  &  22  Vict  c  Jcn.), 
as  follows : — 

Subject  to  the  provisions  of  the  Mersey' Docb 
and  llurbour  Act,  1857,  all  the  moneys  wbicb 
shall  be  coUectetl.  levied,  borrowed,  and  r»u«d,  or 
received  by  the  board  ander  or  by  virtoe  of  tbis 
Act,  or  tlie  said  Act,  the  application  of  which  mty 
not  be  otlierwibo  expressly  dinoted,  shall  )» 
applied  by  the  board  on  any  order  with  ii*^Kct  to 
priority  of  snch  application  as  they  shall  deea 
c:xpedient  for  the  following  pnrpoees,  some  or  sU 
of  them,  thut  is  to  say,  in  payment  of  aU  expeosei 
and  charges  of  collecting  xatea ;  in  payment  tnm 
iiiuo  to  time  of  all  inteieetaocmiug  dDeoo  moneyi 
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ftnd  to  be  borrowed,  and  in  payment  of 
y  Docks  annuities  hereinafter  authorized 
Qted,  aocording  to  the  respective  priori- 
h  moneys  and  annuities  under  this  Act. 
instruction  of  works  authorized  to  be 
4ubll0ht-d,  and  maintained  by  the  board, 
pporting,  maintaining,  and  repairing  the 
in  carrying  into  execution  all  tho  pro- 
tliis  Act,  and  of  the  Mersey  Docks  and 
%.ct,  1857.  And  in  the  general  maiiage- 
ducting,  securing,  pres-rving,  improving, 
,  maintaining,  and  protecting  the  Mersey 
Ate.  And  the  residue  or  surplus  of  all 
3ys  whidi  shall  remain  after  such  appli- 
reof  as  aforesaid  shall  from  time  to  time 
d  in  or  towards  the  repriyment  of  all 
moneys  which  shall  have  been  borrowed 
11  be  due  by  the  board,  and  in  or  towards 
ftsing  np  and  extinguishing  of  the  Mersey 
dities  in  the  manner  hereinafter  directed, 
Bucli  principal  moneys  shiiU  have  been 
id  all  Mersey  Dock  ainmities  shall  have 
;hased  up  and  extinguished ;  and  when 
leans  last  mentioned  all  such  principal 
lall  have  been  repaid,  and  all  such  dock 
shall  have  been  purchased  up  and  ex- 
i,  then  and  in  such  Oiise  the  board  shall, 
are  hereby  required,  to  lower  and  reduce 
hereby  authorized  to  be  taken,  so  far  as 
can  be  done  in  the  then  state  of  the 
d  leaving  sufficient  for  the  payment  of 
sea  of  collecting  the  rates,  and  the  sup- 
naintaining,  and  repairing  the  docks,  and 
ral  management,  conducting,  securing, 
^,  improving,  amending,  maintaining, 
ecting  the  Mersey  Dock  Estate.  And 
B  aforesaid  such  moneys  shall  not  be 
y  tho  board  for  any  other  purpose  what- 


Binkfng  fund,  not  exceeding  100,000/. 
[le  year,  is  provided  for  by  s.  4  of  the 
Docks  and  Harbour  Act,  1859. 
lere  has  usually  been  an  annualsur- 
ilablo  for  the  sinking  fund,  but  it  has 
ice  1.^61  amounted  to  100,0007. 
)  parochial  principle  of  assessment 
)pted  in  the  parishes  and  townships, 
I  tho  property  of  the  appellants  is 
)n  the  Clieshire  side  of  the  Mersey, 
ible  value  of  the  property  in  those 
or  townships,  would  bo  very  little  as 
d  with  that  of  tho  property  of  the 
ts  on  the  Lancashire  side  of  the 
inasmuch  as  under  such  system  of 
on  the  undertaking  on  the  Cheshire 
arried  on  at  a  loss  if  a  proportional 
of  tlie  interest  on  the  debt  were 
Eigainst  the  earnings,  and  at  an  incon- 
I  profit,  even  if  such  interest  were  not 
ed.  In  fact,  the  rates  received  from 
who  choose  to  make  use  of  that  part 
lock  property  which  is  within  the 
•  Liverpool,  make  up  for  and  pay  the 
istained  by  the  api)ellants  in  the 
and  townships  on  the  Cheshire  side 
vei. 

le  gross  estimated  rentals  mentioned 

ssessments  are  arrived  at  b^  con- 

tho  docks  and  warehouses  in  the 


parish  of  Liverpool,  as  separate  property 
from  the  other  parts  of  the  dock  estate,  and 
as  producing  a  certain  amount  of  income 
without  taking  into  account  the  nature  of 
the  whole  undertaking,  or  the  duties  and 
liabilities  of  tho  appellants,  and  without 
taking  into  account  tlie  fact  that  parts  of  the 
undertaking  in  other  parishes  are  carried  on 
at  a  loss,  or  the  facts  mentioned  in  the  last 
preceding  paragraph  of  this  case. 

23.  Accounts  have  been  kept  in  respect  of 
each  particular  dock  on  the  following  prin- 
ciples: Where  the  tonnage  rate  is  payable 
on  the  inward  voyage  the  whole  of  the 
rate  has  been  credited  to  that  dock  in 
which  the  principal  part  of  the  cargo  is 
discharged,  and  where  the  tonnage  rato  is 
payable  on  the  outward  voyage,  the  whole 
sum  is  credited  to  that  dock  in  which  the 
principal  part  of  the  cargo  is  loaded. 

As  to  the  dock  dues  on  goods  the  same 
rule  prevails.  The  dues  on  the  whole  cargo, 
are  credited  to  that  dock  in  which  the  prin- 
cipal portion  of  the  cargo  is  loaded  or  dis- 
charged as  the  case  may  be. 

This  method  of  keeping  the  accounts  has 
been  adopted  because  the  accurate  apportion- 
ment of  the  rates  and  dues  has  been  hitherto 
unnecessary,  and  because  of  the  difficulty  of 
determining  the  proper  principle  of  such 
apportionment. 

24.  There  is  no  difficulty  in  estimating  the 
necessary  amount  to  be  expended  for  the 
repairs  and  renewal  of  the  dock  estate,  and 
in  apportioning  the  general  expenditure  on 
the  whole  estate  among  the  different  docks 
according  to  the  amount  of  income  with 
which  each  is  credited,  and  accounts  have, 
in  fact,  been  prepared  on  this  basis.  But 
considerable  expenditure  is  incurred  for  the 
benefit  of  the  whole  dock  estate,  and  the 
same  difficulty  of  apportioning  the  expendi- 
ture exists  as  that  referred  to  in  the  last 
preceding  paragraph  with  reference  to  the 
income  of  the  dock  estate. 

The  appellants  contest  the  correctness  of 
the  principle  on  which  they  have  been  rated 
by  tho  respondents.  The  appellants  contend, 
1.  That  the  proper  methoa  of  assessment  is 
to  take  the  net  income  derived  from  tho 
whole  of  the  said  property,  and  to  divide  the 
same  amongst  the  different  parishes  or  town- 
ships in  proportion  to  their  acreage,  and  that 
the  restdt  after  making  deductions  is  the 
proper  rateable  value.  (1) 

The  respondents  contend  that  in  rating 
the  appellants  they  are  entitled  to  calculate 
the  earm'ngs  of  the  docks  within  the  parish, 
and  after  deducting  the  expenses  of  work- 
ing those  particular  docks  apart  from  the 
rest  of  the  estate  to  calculate  the  rate  on 
the  sum  so  ascertained. 


(1)  There  were  other  contentions  as  to  deduc- 
tions, but  the  abovd  point  was  the  only  one 
argued. 
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The  Court  were  to  draw  all  inferences 
which  they  might  draw. 

The  question  for  the  Court  was,  on  what 
principle  the  dock  property  in  the  parish  was 
to  be  rated.  (1) 

Manisty,  Q.C.  (with  him  Croinpton),  for 
the  appellants,  contended  that  on  the  autho- 
rity of  J!eg,  V.  Hull  Dock  Co,  (18  Q.  B.  325 ; 
21  L.  J.  (M.O.)  153),  the  docks  on  each  side 
of  the  river  must  be  treated  as  one  system, 
and  the  net  earnings  of  the  whole  ascertained, 
and  the  property  of  the  appellants  in  each 
parish  be  rated  in  proportion  to  the  acreage 
in  each  parish.  He  urged  the  difficulty  of 
ascertainrng  the  net  earnings  of  the  docks  on 
each  side  of  the  river.  If  the  dues  were 
lowered,  the  docks  on  the  Birkenhead  side 
would  soon  be  an  actual  loss,  but  the  board 
were  bound  to  keep  them  up  from  the  re- 
ceipts on  the  Liverpool  side ;  the  whole  docks 
must  therefore  clearly  be  treated  as  one  system 
and  one  concern. 

Sir  J,  B,  Karslake,  Q,C.  (Littler  with  him), 
far  the  respondents^  was  not  heard. 

CooKBURN,  C  J.    Our  judgment  must  be  in 
favour  of  the  respondents.    The  /full  Dock 
Case  (18  Q.  B.  325;  21  L.  J.  (M.C.)  153)  un- 
doubtedly establishes  this,  that  where  there 
is  a  scries  of  docks  all  lying  contiguous  to 
one  another,  and  forming  part  of  one  entire 
concern,  and  toll  is  taken  for  the  right  to 
enter  into  and  have  the  benefit  of  any  of  that 
series  or  general  system  of  docks  and  dock 
accommodation,  you  cannot  apply  the  paro- 
chial principle  of  rating,  but  you  must  have 
recourse  to  the  acreage  principle.    But  the 
language  of  all  the  judges  in  that  case,  I 
tliink,  goes  entirely  to  this,  that  you  are  not 
to   resort  to  the  acreage   principle  except 
ex  necessitate,  where  you  really  cannot  apply 
the  other.     If  this  case  were  on  all  fours 
with  the  Hull  Dock  Case  (18Q.  B.  325;  21 
L.  J.  (M.C.)  153),  I  do  not  know,  as  it  has 
stood  for  eighteen  years,  that  it  would  be 
right  to  overrule  it,  certainly  not  without 
further  consideration.    But  this  case  appears 
to  me  to  be  plainly  distinguishable,  as  the 
docks  on  the  one  side  and  the  other  of  the 
Mersey  do  not  appear  to  mo  to  come  within 
the  designation  of  one  series  or  system  of  docks. 
It  is  true  that  by  the  Act  of  Parliament  these 
docks,  which  are  essentially  distinct  and  sepa- 
rate, are  to  be  treated  as  one  for  the  purpose 
of  general  management  and  for  the  financial 
operations  connected  with  this  property.  But 
that  docs  not  appear  to  mo  to  alter  that 
which,  in  the  very  nature  of  things,  is  sepa- 
rate and  distinct.    Although  for  certain  pur- 
poses they  may  be  treated  as  one  estate,  in 
truth  they  are  two  estates,  and  the  docks  on 
the  Cheshire  side  of  the  water  can  no  more 
1)0  said  to  be  the  same  estate  as  the  docks  on 


(1)  There  wore  other  qnoBtioDs  which  were  not 
argued  by  cither  side. 


the  Liverpool  side  than  two  private  eslateB, 
though  under  one  management,  can  be  said 
to  be  one  estate.    The  people  in  Liverpool 
have  a  perfect  right  to  the  oontribntioii  to 
the  local  burthens  of  this  property  aocoiding 
to  the  value  of  the  property  on  the  liverpod 
side.     The  docks  extend,  it  appears,  into 
more  than  one  parish  on  the  Liverpool  ode; 
and  so  far  as  the  docks  on  the  Liverpool  sids 
are  concerned,  the  principle  in  the  HuU  Ikdt 
Case  (18  Q.  B.  325 ;  21  L.  J.  (llC)  163)  mty 
apply.    Bat  it  seems  to  me  that  we  ate  not 
in  the  present  case  called  npon  to  lesoitto 
the  acreage  system,  which  is  an  objectionabk 
one,  and  only  to  be  resorted  to  in  cue  of 
necessity.    There  is  no  occasion  to  apply  it 
here.    Although  there  might  be  some  difficulty 
in  detail,  yet  there  is  no  insuperable  difficulty 
in  ascertaining  what  proportion  of  the  ears- 
ings  of  these  two  docl^  is  due  to  the  docks  oo 
the  one  side  of  the  river  or  doe  to  the  docks  od 
the  other  side  of  the  river.     Therefore  there 
is  no  necessity  to  have  reoonrse  to  the  acre- 
age principle.    But  in  such  a  case  it  would 
be  eminently  unjust  if  the  people  of  Livw- 
pool  should  lose  the  superior  value  of  the 
property  in  Liverpool,  and  the  people  on  the 
Cheshire  side  should  obtain  the  benefit  of  the 
higher  value  on  the  other  side,  by  the  wlx^ 
being  thrown  into  one  and  so  divided  in 
equal  proportions,  instead*  of  being  treated 
according  to  the  respective  earnings  on  the 
one  side  or  the  other.    As  to  what  would  be 
the  proper  principle  to  apply,  if  eventually 
the  Cheshire  Docks  sliouid  prove  to  be  a 
mere  incumbrance  and  to  be  a  source  of  do 
profit,  and  have  to  be  maintained  out  of  the 
earnings  of  the  Liveroool  Docks,  is  a  veiy 
different  question.    I  ao  not  see  any  neoee^ 
sity,  at  present,  for  saying  what  would  be 
the  principle  applicable  to  such  a  state  of 
things  if  it  should  arrive. .  The  rating  nnist 
be  according  to  the  existing  state  of  things, 
and  not  according  to  a  future  or  speculaUTO 
state  of  things.     I  think,  therefore,  the  le- 
spondente  are  rights  and  our  judgment  most 
be  for  them. 

Blackbubn,  J.  I  am  of  the  same  opmion- 
The  Parochial  Assessment  Act  (6  &  7  Wm.4, 
c.  96)  is  express  and  imperative  that  the 
separate  hereditaments  are  to  be  rated  m 
the  principle  of  the  amount  at  which  the 
same  might  be  reasonably  expected  to  let 
from  year  to  year  free  from  all  rates  and 
taxes,  and  deducting  therefrom  all  the  propff 
allowances  in  respect  thereof.  That  prin- 
ciple is,  in  an  immense  majority  of  cases,  very 
easily  applicable.  But  where  there  comes 
what  Sir  Wilham  Erie  used  to  call  the  com- 
plex problem,  whero  there  happens  to  be  one 
undivided  and  indivisible  property  which 
produces  a  large  rent  and  lies  in  different 

garishes,  but  as  to  which  it  is  difficult  to  ay 
ow  much  profit  comes  from  each  portion  in 
a  particular  parish,  the  application  of  the 
principle  has  long  been  fiound  very  diffiroH. 
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ifficnities  are  fotuid  principally  in  the 
f  water  companies  and  gas  companies ; 
to  them  there  is  a  very  practical  rule  of 
>  now  adopted  which  it  would  bo  un- 
ble  to  disturb,  though  it  may  not  be 
iccurate. 

V,  in  the  case  of  the  TMl  Dock  Co,  (18 
325 ;  21  L.  J.  (M.C.)  153)  the  Court 
ht,  and,  as  far  as  I  know,  rightly  thought, 
he  Hull  Docks  were  a  system  of  docks 
ig  one  into  another,  and  originally 
g  one  entrance  into  the  Humlx^r,  at  the 
I  of  the  river,  by  which  the  ships  came 
hese  docks  lying  in  different  parishes. 

had  been  a  new  dock— the  Victoria 
-just  made,  which  was  as  I  understand, 
other  opening  into  the  river,  but  which 
d  into  this  one  system  of  docks,  and 

the  Court  thought  in  deciding  the 
r  was,  that  the  Victoria  Dock  and  these 
docks  formed  one  indivisible  dock,  and 
re  was  one  payment  made  for  entering 
lis  one  dock,  although  there  were  in  fact 
A  docks  leading  into  each  other,  yet 
Jiere  was  no  way  of  applying  the  paro- 
system  except  by  saying,  here  is  the 
itirc  rent  which  a  man  wHl  give  for  the 

dock,  and  each  parish  must  have  a 
n  of  the  earnings  according  to  the 
^  principle.  But  we  must  follow  the 
lial  principle  whenever  it  is  possible, 
locks  on  the  Liverpool  side  lie  in  dif- 

townships.  That  may  give  rise  here- 
o  some  question  of  rating,  which  how- 
loes  not  arise  now.  The  doc^  on  the 
ihead  side  are  two  miles  from  the  Liver- 
de,  quite  separate  and  distinct  docks,  and 
are  a  great  many  ships  which  enter  the 
yoo\  side,  and  a  much  smaller  number 
ng  the  Birkenhead  side.  Are  we  to 
at  there  must  be  put  on  the  Birkenhead 
rty ,  for  the  purpose  of  rating  in  Birken- 
a  value  far  beyond  its  true  value,  and 
teable  value  of  the  Liverpool  Docks  bo 
Ished  to  half  what  they  produce,  bo- 

the  two  docks  are  united  into  one 
1,  managed  by  one  board,  and  receiving 
jommon  revenue  for  common  purposes? 
10  principle  on  which  that  is  to  be  done. 
\,y  hereafter  occur  that,  owing  to  the 
ion  in  the  rates,  the  docks  at  Birken- 
may  be  an  actual  loss,  instead  of  being 
tual  profit,  and  when  that  occurs  the 
on  will  have  to  be  considered.  I  say 
ig  about  it  at  the  present  moment ;  it 
laye  to  be  determined  whether  the 
5,  in  that  case,  of  keeping  up  the 
ihead  Dock,  will  be  one  of  those  ex- 
*  which  the  Parocial  Assessment  Act 
nay  be  taken  into  account.     I  think 

would  be  no  practical  diflSculty  in 
(imating  sufficiently  for  all  purposes 


of  real  justice,  as  Lord  Campbell  said  in  the 
case  cited,  though  you  cannot  divide  the  re- 
venue of  the  Mersey  Board  strictly  in  pro- 
portion to  what  is  raised  from  the  property 
m  the  parish  of  Liverpool,  as  distinguished 
from  what  is  raised  in  the  parish  of  Bir- 
kenhead. If  you  cannot  get  that  with 
precise  accuracy,  you  do  perfect  law  and 
perfect  justice  if  you  approximate  to  it  as 
near  as  you  can,  which  can  be  done  without 
much  difficulty.  That  is  the  only  question 
which  we  are  now  asked  to  decide.  The 
respondents*  principle  seems  to  me  to  be  the 
right  one  to  apply ;  the  manner  in  which  it 
shall   be  worked  out  among   the  different 

Parishes  may  give  rise  to  other  questions  to 
e  decided  hereafter. 

MsLLOB,  J.  I  am  of  the  same  opinion.  If 
the  facts  assumed  in  the  judgment  of  the 
judges  in  the  I  lull  Dock  Case  (18  Q.  B.  325; 
21  L  J.  (M.C.)  153)  are  such  as  they  did 
assume,  I  think  there  can  be  very  little  doubt 
that  the  principle  of  acreage  was  properly 
applied,  oecause  of  the  impossibility  of 
applying  any  other.  But  in  the  present 
case  most  people  recollect  the  time  when  the 
Birkenheaa  Docks  were  an  entirely  distinct 
estate  in  Cheshire,  and  were  rivals,  it  was 
supposed,  to  the  Liverpool  Docks,  and  for 
many  years  they  so  continued.  There  has 
been  no  physical  change  in  those  docks  since ; 
but  by  an  Act  of  Parliament  they  have  been 
formed  into  one  estate  under  one  board  of 
management  I  do  not,  however,  see  that 
that  affects  the  application  of  the  parochial 
principle,  and  I  think  the  Birkenhead  Docks 
ought  still  to  be  treated  as  separate  and 
distinct,  as  regards  their  rateable  value,  from 
the  Liverpool  Docks.  I  agree,  therefore,  that 
our  judgment  must  be  in  favour  of  the  re- 
spondents. 

Lush,  J.  I  am  of  the  same  opinion.  The 
acreage  principle  is  only  to  be  applied  when 
the  parochial  principle  is  impracticable. 
That  is  not  the  case  here.  I  do  not  think  the 
rateable  value  of  the  Birkenhead  Docks  is  at 
all  altered  by  the  fact  of  their  lieing  united  in 
interest  and  for  the  purpose  of  management 
with  the  Liverpool  Docks.  It  is  still  quite 
practicable  to  ascertain  how  much  the  docks 
on  the  one  side  of  the  water  actually  earn, 
and  how  much  the  docks  on  the  other  actually 
earn.  Therefore,  there  being  no  necessity  for 
the  application  of  the  acreage  principle,  I 
think  the  parochial  principle  is  the  proper  one. 

Judgment  for  the  respondents. 

Attorneys  for  appellants:    Venn  <fc  5cw, 
for  Sfjuareyj  Liverpool, 

Attorney  for  resjiondents :  J,  B,  Batten, 
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Market — Markets  and  Fairs  Clauses  Act,  1847 — 
(10  Vict.  c.  14)»  &  13— Selling  or  exposing  for 
Bale  within  the  Limits  of  a  Market — **  Own 
Dwelling-place  or  Shop  ** — Sale  of  Sheep  by 
Auction — "•  Bight,  Power,  or  Privilege/'  within 
s.  50  of  Local  GoTemment  Act,  1858  (21  &  22 
Vict.  c.  98). 

A  market  uns  duly  opened  in  1871  hy  the 
Joc'il  board,  under  the  Local  Government  Act, 
1858,  and  the  Markets  and  Fairs  Clauses  Act, 
184 7.  The  res}K>ndent  was  charged  by  the  ap- 
ptUant  with  infrinying  s.  13  of  the  latter  Act 
by  selling  twelve  sheep  in  a  place  other  than  the 
market  not  bting  his  own  dieelling-place  or  shop. 
The  justices  re/used  to  convict  under  the  follow- 
ing facts: — The  respondent  had  erected  in  1865, 
under  the  approval  of  the  local  board,  a  large 
building  called  the  '^Agricultural  Hall^*  capaUe 
of  holding  100  head  of  cattle,  with  a  large  open 
yard  with  fixed  pens  capable  of  holding  1400 
sheep.  The  hall  and  yairi  were  the  private  pro- 
perty of  tJte  i-espowient,  and  in  his  own  occh^po- 
t  ion .  The  resjx>n den Cs  dwtlling-house  adjoined 
and  communicated  with  the  yard.  The  respon- 
dent was  in  the  habit  of  advertising  and  holding 
sales  by  public  auction  every  Monday,  which  is 
the  market  day,  the  avei-age  s^ile  each  Monday 
being  about  100  cattle  and  1000  ^eep.  The 
cuttle  and  sheep  so  sold  were  the  jymperty  of 
farmers  and  others,  the  respondent  charging  the 
veiulors  a  commission  and  guaranteeing  jxiy- 
ment  of  the  amount  of  the  sahs.  The  o  fence 
proved  icas  the  sale  of  twelve  she-p  in  the  hall  on 
a  Monday ^  the.  hall  being  within  the  district  of 
tht*  board,  and  tolls  hing  taken  for  the  sale  qf 
shf'cp  in  the  market  : — 

Held,  on  appeal,  that  the  jn$ticrs  ought  to 
h'lve  ct  nvictcd ;  for  that  the  sale  was  not  within 
the  r( sjHmdenVs  own  shu})  within  the  mt'aning 
o   s.  18. 

Held  itlso,  that  the  respondent,  by  the  estab- 
lishment of  his  business  unfler  the  ajpwval  of 
the  ii'Cal  board,  had  not  acfjuind  any  right, 
power,  or  privilege  within  s.  50  of  the  Local 
(Jovtrnment  Act,  1858. 

Case  stated  by  Justices  of  Chimberlond 
under  20  &  21  Vict  c.  43. 

An  information  was  preferred  by  the  ap- 
pellant against  the  respondent,  charging  that 
the  respondent  on  the  loth  of  May,  1^1,  at 
the  town  of  Cockermoutli,  not  then  beiug  a 
licensed  hawker,  unlawfully  did  sell  and  ex- 
pose for  sale  in  a  certain  ))laco  there  called 
the  **  Agricultural  Hall,"  within  the  district 
of  the  Iciial  board  for  the  township  of  Cocker- 
mouth,  in  which  said  township  the  Local 
Government  Act,  1858  (21  &  22  Vict.  c.  98), 
has  been  duly  adopted,  but  not  within  the 
market  there  regulated  by  the  said  Local 
GoTcrnmcnt  Act,  and  the  byo-Iaws  made  by 


the  said  local  board  in  pursuance  of  the  said 
Act,  and  the  provisions  of  the  Markets  and 
Fairs  Clauses  Act,  1847  (10  Vict  c.  14),  with 
the  first-mentioned  Act,  incorporated  and 
there  opened  for  public  use  witnin  the  said 
district,  nor  within  his  own  dwelling-place  or 
shop  there  certain  marketable  articles,  to  wit, 
twelve  sheep,  in  respect  of  which  toll  was  I7 
the  said  Acts  and  the  bye-laws  made  as  afore- 
said authorized  to  be  taken  in  the  said  tsm- 
ket,  contrary  to  s.  13  of  the  Market  and  Faits 
Clauses  Act,  1847  (10  Vict  c  14). 

Upon  the  hearing  the  justices  dismised 
the  information. 

The  following  facts  were  agreed  to:— The 
Local  Government  Act,  1858  (21  &  22  Yiet 
c.  98),  was  in  1863  adopted  by  the  township 
of  Cockermouth,  and  has  been  in  force  there 
since  the  1st  of  January,  1804.  The  local 
board  for  the  township  on  the  20th  of  March, 
1869,  pursuant  to  the  Local  Government  Act, 
1858,  and  the  Markets  and  Fairs  Clauses  Act, 
1847  (10  Vict  c.  14),  made  bye-kiws  for  the 
regulation  of  markets  and  foirs  held  within 
their  district,  and  they  were  duly  confirmed 
by  the  secretary  of  state  on  the  29th  of  April, 
1869,  by  which  the  market  was  to  be  held  in 
a  certain  field  on  every  Monday,  and  tolls 
were  authorized  to  be  taken^  inter  alia,  for 
sheep.  The  field  specified  in  the  bye-laws  is 
the  place  prescribea  by  the  local  board  for 
holding  the  cattle  and  sheep  market,  and  was 
on  tlie  15th  of  May,  1871,  opened  for  public 
use.  At  the  time  of  the  adoption  of  the  Local 
Grovemment  Act,  1858,  by  the  township  of 
Oxikermouth,  and  previously  thereto  from 
time  immemorial,  markets  for  the  sale  of 
cattle,  sheep,  grain,  &c.,  were  held  in  the 
town  of  Cockermouth,  in  the  said  township, 
on  every  Monday,  and  the  local  board  are 
now  the  owners  of  such  markets.  No  eri- 
denoe  was  offered  that  tolls  ha!!!  been  collected 
upon  such  sales. 

The  respondent  was  proved,  on  Monday, 
the  15th  of  May,  1871,  to  have  sold  twcKe 
sheep,  as  alleged  in  the  information,  but  it 
was  contended  on  l)ehalf  of  the  respondent 
that  inasmuch  as  the  sheep  were  not  sold 
within  the  field,  or  space,  prescribed  by  the 
bye-laws  of  the  board  for  holding  the  mar- 
kets, but  within  the  respondent's  own  prif  ate 
and  exclusive  premises  in  the  ordinary  waj 
of  trade,  they  were  not  tollable  nn^  the 
bye-laws. 

The  Agricultural  Hall  was  erected  by  the 
respondent  in  the  year  1865,  on  plans  soh- 
mitted  to  and  approved  of  by  the  local  hoard, 
with  knowledge  that  it  was  the  intention  of 
the  respondent  to  use  the  same  as  an  aucti(Hi 
mart  for  the  sale  of  cattle,  sheep,  ^sc 

The  Agricultural  Hall  is  a  large  bmldinr 
of  brick,  stone,  and  mortar,  and  slated,  and 
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s  a  large  ring  or  area  in  which  the 
lent  sells,  and  stalls  for  the  accommo- 
of  about  100  head  of  cattle.  On  the 
le  and  partly  across  the  south  end  of 
II  and  adjoining  and  communicating 
is  a  large  open  yard  with  fixed  pens 
i  of  holding  1400  sheep,  and^in  which 
.re  penned  till  requirea  in  the  hall  for 

Agricultural  Hall  and  yard  are  both 
?ate  property  of  the  respondent,  built 
3wn  priyate  land  at  his  own  cost,  and 
lis  own  occupation.  The  respondent's 
Lg-house,  which  is  also  his  own  pro- 
adjoins  and  communicates  with  the 
»ut  not  with  the  Agricultural  HalL 
sfrelling-house  is  separated  from  the 
Itural  Hall  by  the  respondent's  har- 
om  and  stable,  also  in  his  occupation, 
respondent  advertises  and  holds  sales 
die  auction  in  the  Agricultural  Hall 
Sfonday,  of  cattle,  sheep,  horses,  &c. 
erago  sale  in  the  Agricultural  Hall  on 
onday  amounts  to  about  100  cattle  and 
teep,  much  exceeding  the  sales  in  the 
reflated  by  the  board  held  on  these 

respondent  also  holds  many  other  sales 
e,  horses,  and  sheep,  in  the  same  place, 
>r  specified  days  throughout  the  year, 
spondent  also  uses  the  Agricultural 
r  furniture  and  other  sales, 
cattle,  Sheep,  horses,  &c.,  so  sold  by 
pondent  in  the  Agricultural  Hall,  are 
|)erty  of  farmers  and  others,  who  take 
here  for  sale  from  all  parts  of  the 
.  The  respondent  charges  the  vendors 
oission  on  the  sales,  and  guarantees 
it  to  them  of  the  amount  of  the  sales, 
respondent  has  been  an  auctioneer  for 
-two  years,  and  for  sixteen  years  pre- 
:o  erecting  the  Agricultural  Hall  was 
•med  to  hold  sales  by  public  auction  at 
QQOuth  on  market  and  other  days,  in 
•eets,  and  elsewhere  in  the  town  of 
mouth,  without  molestation  or  inter- 
i,  and  no  toll  was  ever  demanded  or 
d  by  any  person  on  account  of  such 
ftve  that  the  respondent  paid  tolls  for 
>T  holding  sheep,  which  he  put  up 
he  street  on  these  occasions,  the  same 
)r  persons  who  put  up  pens  for  the 
lulrpose,  or  put  up  stalls  on  the  said 
for  the  sale  of  wares,  on  market  days, 
question  of  law  arising  on  the  above 
3nts  is :  whether  the  place  where  the 
vere  sold  was  or  was  not  the  respon- 
"  own  dwelling-place  or  shop,"  within 
aning  of  the  exception  in  s.  13  of  the 
8  and  Fairs  Clauses  Act,  1847  (10  Vict. 
which  enacts  that  "  after  the  market- 
i  opened  for  public  use,  every  person, 
han  a  licensed  hawker,  who  sniall  sell 
oee  for  sale  in  any  place  within  the 
bed  limits,  except  in  his  own  dwel- 
ice  or  ahop,  any  articles  in  respect  of 
kollfl  are  l^  the  special  Act  authorized 


to  be  taken  in  the  market,  shall  for  eveij 
such  ofiiBnce  be  liable  to  a  penalty  not  exceed- 
ing 40«. 

Manisty,  Q.C.  (C  Button  with  him),  for  the 
appellant.  The  respondent  was  within  the 
enacting  part,  and  not  within  the  exception 
of  6.  13  of  the  Market  Clauses  Act,  1847 
(10  Vict.  c.  14).  It  \a  clear  that  these  sales 
by  auction  were  not  a  sale  in  the  respon- 
dent's own  dwelling-place  or  shop,  but  reaJly 
amounted  to  a  rival  market:  Pope  v.  Whcdley 
(6  B.  &  8.  303;  34  L.  J.  (M.C.)  76).  The 
case  of  Handaff  Market  Co.  v.  Lyndon  (8  C.  B. 
(N.S.)  516;  30  L.  J.  (M.C.)  105)  is  a  direct 
authority  that  a  sale  of  animals  by  auction  is 
a  sale  of  articles  within  the  meaning  of  the 
Act,  and  is  also  a  direct  authority  that  a  sale 
in  an  auction  mart  is  not  within  the  respon- 
dent's own  dwelling-place  or  shop. 

Sir  J.  B.  Karslake,  Q.C.  (J.  Brown,  Q.C, 
and  Crompton  with  him),  for  the  respondent. 
This  was  a  sale  by  the  respondent  clearly  on 
his  own  premises,  and  his  dwelling-place  is 
adjoining,  thus  distinguishing  the  case  at 
once  from  LJandaff  Market  Co,  v.  Lyndon 
(8  C.  B.  (N.S.)  515;  30  L.  J.  (M.C.)  106). 
but,  moreover,  it  is  not  necessary,  under  the 
exception  in  s.  13,  that  the  shop  should  be 
attached  to  the  dwelling-house,  as  was  the 
case  in  the  local  Act  imder  which  that  case 
was  decided.  Surely  an  auctioneer's  room 
is  just  as  much  his  shop  as  any  other  room 
in  which  sales  are  transacted.  A  wide  con- 
struction must  be  put  upon  the  exception,  as 
was  held  in  Ashworth  v.  Ileytuorth  (liw  Rep. 
4  Q.  B.  316).  If  a  horse  dealer  buys  horses, 
and  keeps  them  in  his  stables,  and  then  sells 
them  in  his  office,  is  he  not  within  the  excep- 
tion ?  And  if  so,  why  is  not  the  respondent  ? 
That  a  sale  by  auction  may  be  a  sale  in  a 
shop,  within  the  exception,  was  expressly  de- 
cided in  Wiltshire  v.  milett  (11  C.  B.  (N.S.) 
240 ;  31  L.  J.  (M.C.)  8).  Secondly,  the  re- 
spondent's premises  wore  built  under  the  ex- 
press sanction  of  the  board,  long  before  their 
own  market-house  was  erected,  and  s.  60  of 
21  &  22  Vict.  c.  98,  which  enabled  them  to 
set  up  the  market,  expressly  provides  that 
"no  market  shall  be  established  in  pursuance 
of  this  section,  so  as  to  interfere  with  any 
rights,  powers,  or  privileges,  enjoyed  within 
the  district,  by  any  person,  ....  without 
his  consent." 

Manistyy  Q,C.,  was  not  heard  in  reply. 

CooKBxniN,  C.J.  I  am  of  opinion  that  our 
judgment  must  be  for  the  appellant  The 
case,  I  think,  comes  within  s.  13  of  10  Vict, 
c.  14.  There  is  no  doubt  that  a  market  had 
been  lawfully  established,  and  that  the  things 
sold  were  within  s.  13,  as  articles  in  respect 
of  which  tolls  were  authorized  by  the  special 
Act  to  be  taken  in  the  market  The  only 
question  is  whether  the  case  oomes  within  tlM 
deeoriptian  of  articles  sdd  ot  exposed  for  sak 
in  the  TQB|^cmde(Di&'%  «^ira.  ^^\\ssi%-^sJ»«^  ' 
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shop.  Tho  facts  are  shortly  these : — The  re- 
spondent has  premises  of  a  very  considerable 
area ;  he  has  a  building  called  the  Agricul- 
tural Uall,  and  contiguous  to  it  there  is  a 
yard  capable  of  holding  1400  sheep,  while  the 
building  itself  is  capable  of  holding  100  head 
of  cattle.  Under  that  state  of  facts  it  is  im- 
|)ossible  to  say  that  tho  sale  took  place  in  the 
dwelling-place  of  the  respondent ;  for  the 
phwje  is  entirely  separated  from  his  dwelling- 
house  ;  and  assuming  (contrary  to  my  own 
opinion)  that  a  distinction  was  intended  by 
the  use  of  the  phrase  "  dwelling-place  "  in- 
stead of  "  dwelling-house,"  which  occurs  in 
some  of  the  other  statutes,  and  that  "  dwel- 
linc-place"  may  apply  to  somewhat  larger 
and  more  extensive  premises  than  the  term 
"  dwelling-house "  would  apply  to,  yet  I  do 
not  think  that  in  any  sense  of  the  term  can 
those  premises  be  said  to  be  the  dwelling- 
place  of  the  respondent,  separated  as  they 
are  from  the  place  in  which  he  lives.  Then 
is  it  his  shop?  1  am  of  opinion  that  it  is  not. 
It  cannot,  in  any  proper  sense  of  the  term,  be 
called  a  shop.  1  agree  that  there  may  be 
cases  in  which  the  term  "  shop,"  in  its  popular 
sense,  would  not  be  applicable  to  the  pre- 
mises in  which  things  were  sold  or  exposed 
for  sale,  and  yet,  by  a  liberal  and  rational 
construction  of  the  Act,  tho  premises  might 
bo  considered  as  within  the  exception  of 
"  shop."  Take,  for  instance,  the  place  of 
business  of  a  horse-dealer  who  has  stables  in 
which  he  keeps  horses  for  sale,  either  as  his 
own  or  on  commission.  Although  tolls  are 
|)ayable  for  the  sale  of  horses  in  the  market, 
it  would  be  perhaps  too  much  to  say  that  the 
horse-dealer  is  not  at  liberty  to  sell  horses  on 
his  own  premises,  as  not  being  within  the  ex- 
ception of  "  shop "  in  the  statute.  I  think 
wo  might  say  that,  on  a  fair  construction, 
tho  horse-dealer's  premises  were  a  "  shop  " 
within  that  term,  as  used  in  s.  13.  But  each 
case  must  depend  on  its  particular  circum- 
stances. Although,  as  1  have  said,  the  pre- 
mises of  a  horse-dealer  might  come  within 
the  exception,  it  is  a  very  different  thing 
when  we  have  to  deal  with  an  extensive  area 
like  the  present,  which  is,  in  fact,  nearly  as 
extensive  as  the  market-place  itself  It  is 
true  that  the  auction  itself  took  place  in  a 
building,  but  the  sheep  and  other  things  the 
subject  of  the  sale  were  exposed  for  sale  in 
this  large  yard  and  kept  there.  To  say  that 
this  could  be  a  "  shop  "  within  the  meaning 
of  this  section  would  be,  as  it  appears  to  me, 
quite  unreasonable.  I  own  my  individual 
opinion  is  rather  strong  against  an  auction- 
eer's premises  being  a  "  shop  "  at  all  within 
the  meaning  of  the  section,  but  it  is  not  ne- 
cessary to  determine  that.  Assuming  that 
an  auctioneer's  promises  might  be  a  shop  for 
the  purposes  of  selling,  so  as  to  come  within 
the  exception,  it  seems  to  me  impossible  to 
say  that  these  extensive  premises,  being  in 
^^e  open  air  and  capable  of  holding  eo  m^n^ 
dred  sheep,  can  in  any  aenao  oi  Wie 


term  be  brought  within  the  description  of  a 
shop. 

The  other  question  remains  to  be  disposed 
of,  as  to  whether  the  case  comes  within  the 
proviso  of  8.  60  of  21  &  22  Vict.  c.  98,  thit 
"no  market  shall  be  established  inpursiuDoe 
of  this  section  so  as  to  interfere  with  toy 
rights,  powers,  or  privileges  enjoyed  within 
the  district  by  any  person,  without  his  am- 
sent."  This  right,  which  the  respondent  wis 
enjoying  at  the  time  when  this  market-place 
was  built,  was  not,  I  think,  a  right  within  the 
meaning  of  the  section.  It  was  a  right  which 
he  enjoyed  only  in  common  with  the  rest  of 
Her  Majesty's  subjects.  He  had  no  exclusive 
right  to  carry  on  this  business,  and  he  had 
no  greater  right  than  anybody  else  with  suit- 
able premises  for  setting  up  and  carrying  on 
a  similar  business.  The  word  "  rights,"  espe- 
cially when  taken  in  conjunction  with  the 
words  "  powers  or  privileges,"  must  mean 
rights  acquired  adversely  to  the  rest  of  the 
world  and  peculiar  to  the  individual  Such 
a  right  having  been  acquired,  it  is  but  just 
that  the  statute  should  say  that  any  poweis 
exercised  by  the  local  authority  under  the 
section  in  setting  up  a  market  should  not  in- 
terfere with  it;  but  it  could  never  have  been 
meant  that  the  powers  given  for  the  benefit 
of  the  inhabitants  of  the  particular  district 
in  setting  up  a  market  should  not  be  exercised 
in  consequence  of  some  private  individual  or 
company  having  a  business  of  the  same  de- 
scription. I,  therefore,  think  that  s,  50  does 
not  apply ;  and,  consequently,  the  case  being 
within  s.  13  of  tho  former  Act  and  not  within 
the  exception,  our  judgment  must  be  for  the 
appellant. 

Blagkbubn,  J.  I  am  of  the  same  opinion. 
We  must  first  consider  what  were  the  objects 
of  the  Markets  Glauses  Act,  and  what  were 
the  motives  for  passing  it.  Originally  it  was 
considered  a  great  benefit  to  towns  togire 
them  a  fair  or  market,  and  this  was  thought 
so  beneficial  that  it  was  thought  right  not 
only  to  give  the  fiEur  or  market  but  to  grant  a 
chiu-ter  so  as  to  prevent  persons  from  dis- 
turbing the  market.  With  reference  to  this 
I  may  refer  to  what  I  said  in  J^ope  v.  Whallfy 
(6  B.  &  8.  at  p.  811 ;  34  L.  J.  (M.C.)  at  p.  80), 
which  has  been  cited.  There  may  be  oy  an- 
cient prescription  a  market  with  the  right  of 
preventing  the  selling  in  any  way  whatever 
within  the  limits  of  the  market,  even  in  a 

Srivate  shop,  marketable  goods  on  the  market 
ay.  This  was  decided  in  Mosley  v.  Walker 
(7  B.  <&  C.  40).    But  it  was  intimated  by  the 

'  Court  of  Exchequer  in  Mayor  of  Maode^M 
V.  Chapman  (12  M.  &  W.  18)  that  tboi# 
that  right  might  be  established  by  ancient 

I  prescription,  yet  a  modem  grant  of  the  finao- 

i  chise  of  a  market  would  not  of  itself  have  so 
extensive  an  operaticm.  But  thero  oumot  be 
much  doubt  that,  under  erer  so  modem  a 

\  ^g^rasvt  of  a  market  l^  Tirtne  of  the  Qneeo^ 
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oold  be  a  disturbance  of  tlie  franchise. 
3gi8]ature  may  well  be  taken  to  have 
lat  distinction  in  view,  and  may  well 
:en  to  have  said,  "  in  giving  power  to 
sh  markets  we  will  not  prevent  the 
f  marketable  goods  in  a  man's  own 
ig-hooso  or  shop,  but  in  other  respects 
1  prevent  the  market  being  disturbed." 
question  then  is,  what  has  the  respon- 
one  ?  Is  what  he  docs  a  selling  in  his 
selling-place  or  shop  ?  To  say  that  he 
a  his  own  dwelling-place  is  impossible, 
may  pass  by  that.  Is  it  a  selling  in  his 
liop?  This  is  strictly  a  question  of 
ma  we  must  look  at  what  the  case 
It  seems  to  me  that  though  a  sale  by 
1  may  in  a  conceivable  case  be  a  selling 
hop,  yet  prim&  facie  a  sale  by  auction 
generally  what  you  would  have  in  your 
when  speaking  of  selling  in  a  shop, 
are  the  facts  here?  There  is  an  in- 
yard  in  which  1400  sheep  and  100  head 
le  can  be  exposed  for  sale  at  one  time, 
spondent  advertises  and  holds  sales  of 
ind  sheep  every  Monday,  selling  thou- 
the  number  exceeding  those  sold  in 
irket,  the  cattle  and  sheep  being  the 
ty  of  farmers  and  others  who  send 
tliere  for  sale  from  all  parts  of  the 
.  This  appears  to  me  to  be— I  will 
'  a  setting  up  of  a  rival  market,  for  the 
lent  had  started  it  first— but  a  keep- 
of  a  market  in  rivalry  and  to  the  dis- 
co of  the  market  established  by  the 
)ard  as  authorized  by  the  statute ;  and 
)t  think  it  is  within  the  exception  as  a 
in  the  respondent's  own  shop.  I  do 
3tend  to  give  a  very  precise  definition 
•0  "  shop  "  ends  and  where  "  market " 
;  but  I  cannot  doubt  that  the  re- 
nt has  been  keeping  up  a  disturbing 


I  s.  50  of  ai  &  22  Vict.  c.  98,  has  been 
on,  under  which  the  local  board  are 
zed  to  provide  a  market,  but  which 
1  to  enact  that  no  market  shall  be 
;hcd  under  the  section  so  as  to  inter- 
th  any  rights,  powers,  or  privileges 

within  the  district  by  any  person, 
b  his  consent.  Now,  as  the  respondent 
•eady  furnished  the  town  with  what 
\  to  have  been  a  very  good  market,  it 
:itter  for  consideration  for  the  local 
ty  how  far  they  could  interfere  with 
pondent's  established  business;  but 
3h  as  this  business,  although  a  market, 
b  one  held  under  a  franchise,  the  re- 
it  had  no  right,  power,  or  privilege  to 

up  against  any  rival  that  chose  to 
ad  consequently  the  local  authority 
ver  to  set  up  this  market  although  it 
3d  with  the  r6sxx)ndcnt'8  bufiines8« 
^as  simply  an  exercise  of  the  same 
any  one  of  the  public  had  to  set  up  a 
r  the  unlimited  sale  of  cattle  and  sheep, 
lently,  as  the  local  authority  had 
3  set  up  their  market,  and  the  legisla- 


ture by  incorporating  the  Market  Clauses 
Acts  have  given  them  the  protection  of  s.  13, 
and  as  the  respondent  in  my  opinion  was  not 
simply  selling  iu  his  own  shop,  but  was  really 
doing  the  thing  the  legislature  meant  to  pro- 
hibit, that  is,  the  keeping  of  a  rival  market 
to  the  disturbance  of  the  market  by  law 
established  imdcr  the  statutes,  our  judgment 
must  be  for  the  appellant. 

Mellob,  J.    I  am  of  the  same  opinion.    I 
do  not  propose  to  express  any  decided  opinion 
as  to  whether  or  not  an  auctioneer,  holding 
periodical  sales  in  an  auction-room,  can  be 
said  to  be  selling  in  his  own  shop ;  I  should 
bo  unwilling  to  say  that  he  does  uoi    But 
when  we  have  to  determine  whether  a  sale 
on  any  particular  premises  is  a  sale  in  a  shop 
within  the  meaning  of  tliis  statute,  it  is  neces- 
sary to  have  regard  to  the  nature,  character, 
and  extent  of  the  trade  which  is  being  carried 
on.    We  find  from  the  case  that  the  respon- 
dent, before  ho  built  this  Agricultural  Hall 
and  inclosed  this  yard,  used  to  sell  cattle  and 
sheep  in  the  streets.     He  now  advertises 
periodical  sales  of  stock,  cattle  and  sheep, 
besides  carrying  on  the  proper  business  of  an 
auctioneer.   The  inclosure  is  capable  of  hold- 
ing 1400  sheep  in  pens,  and  when  they  were 
so  penned  in  that  place,  I  take  it  they  were 
exposed  for  sale,  although  the  actual  sale,  by 
knocking  down  the  lots  to  the  highest  bidder, 
might  take  place  in  the  hall.    Looking  at  the 
size  of  this  inclosure,  and  that  there  are  stalls 
for  100  cattle  in  the  hall,  looking  at  the  nature 
of  the  business  carried  on,  it  cannot  be  said, 
as  it  seems  to  me,  to  be  carried  on  in  a  shop. 
It  differs  very  little  from  the  case  of  sheep 
penned  in  a  field  for  sate,  although  the  actual 
sale  might  take  place   in  the  auctioneer's 
office.    It  would  be  putting  a  very  large  con- 
struction on  tlie  exception  in  s.  13,  if  we  were 
to  say  that  that  course  of  dealing,  which 
really  amounte  to  keeping  a  rival  market, 
was  a  sale  in  the  respondent's  own  shop. 

Lush,  J.  I  am  of  the  same  opinion.  By 
s.  13  it  was  intended  to  prevent  an  infringe- 
ment of  the  market  when  established,  by 
providing  a  summary  remedy;  and  I  think 
it  must  receive  such  an  interpretation  as 
would  make  it  applicable  to  the  case  of  an 
infringement  at  common  law  of  a  market 
granted  by  charter.  As  has  been  observcKi 
by  my  Brother  Blackburn,  a  claim  may  be 
sustained,  at  common  law,  by  the  grantee  of 
an  ancient  market  by  prescription,  to  exclude 
ordinary  traders  even  from  selling  marketable 
goods  in  their  own  shops  on  the  market  day ; 
but  the  better  opinion  appears  to  be  that 
under  a  modern  grant  no  such  right  can  be 
maintained.  A  grantee  of  a  market  in  modem 
days  would  not  have  the  right  of  preventing 
persons  within  the  precincts  of  the  market 
nom  carrying  on  theur  ordinary  trade  within 
their  own  shops  on  market  days.  This  more 
limited  right  was  to  be  the  sort  of  right 

^1. 
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wliich  the  local  lx>ard  was  to  acquire  tinder 
the  statute— a  right  to  hold  a  market  of  the 
Bame  nature  as  a  franchise  which  can  now  be 
granted  by  the  Crown,  but  so  as  not  to  ex- 
clude ordinary  traders  from  carrying  on  their 
business  within  their  own  houses  and  shops. 
Is  what  the  respondent  has  done  a  carrying 
on  a  business  of  that  description  ?  I  appre- 
hend that  it  is  not  The  aistinction  is  be- 
tween sales  analogous  to  market  sales,  open 
public  sales,  as  distinguished  from  sales  over 
the  counter  in  private  dwelling-houses.  What 
the  respondent  has  done  has  been  to  take 
advantage  of  the  market  day,  when  people 
are  collected  in  the  town  and  drawn  together 


by  the  market,  to  open  a  field  of  his  own  and 
put  up  cattle  pens,  not  for  the  sale  of  his  own 
cattle  but  for  the  reception  of  cattle  of  other 
people,  in  order  that  thoy  might  be  E»ld  within 
the  limits  of  the  market  by  public  auction. 
I  think  that  if  an  action  baa  been  brought 
for  the  in&ingement  of  a  market  unda  a 
charter,  these  &ct8  would  have  shewn  that 
the  respondent  had  infringed  the  ri^i 

Judgment  for  the  appdlant. 

Attorneys  for  appellant :  T,  Speedily,  for 
Eayton  &  iStmjtsan,  Oockermouth, 

Attorneys  for  respondent :  Johnston  A 
Moumey,fpr  Benton  &  Moordaff,  CockermouA, 
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Poorrate — Appeal  governed  by  IjjkjiiI  Act,  though 
Valuation  mode  uiulcr  the  Valuation  (Metro- 
polis) Act,  1861)  (:^2  &  33  Vict.  c.  67)— Eflfect 
of  want  of  Notice  of  new  AsscBsment  under 

8.9. 

A  metropolitan  parish  was  regulated  hy  a 
htcal  Art,  under  which  a  rate  for  t/ie  relief  of 
the  poor  and  other  parish  purposes  tuas  to  be 
made  hy  the  vestrymen,  and  any  person 
aggrieved  hy  the  rate  ivas  to  apply  to  the  guar- 
dians  Jur  relief,  and  if  dissatisfied  with  their 
decision,  might  th*-n  appeal  to  the  quarter 
sessions,  gioing  notice  to  the  guardians.  A 
valuation  list  for  the  parish  was  nvid-s  hy  the 
ooersteeis  and  finally  settled  hy  the  assessment 
o/mmittee  under  32  <k  33  Vkt.  c.  67,  in  which 
certain  p  operty  occupied  hy  the  ap/>ellants 
vHis  newly  assessed,  hut  no  notice  was  given  to 
them  hy  the  overseers  as  required  hy  s,  9.  The 
appellants  appea'ed  direct  to  the  qu^rtt-r 
sessions,  proceeding  as  in  an  a/tpeal  against  a 
poor-rate  under  the  general  Act,  17  Geo,  2, 
c.  38  :— 

Held,  th^it  the  rate  was  still  inade  under  the 
local  Act,  though  the  valuation  was  to  he  in 
c&ifonnity  with  the  valuation  list  under  32  «ir  33 
VicL  c.  67 ;  and  that  the  proceedings  not  having 
been  in  conformity  with  the  local  Act  the  quarter 
sessions  ha^i  no  jurisdiction, 

Qussrc,  v:hHher  the  mduation  list  was  binding 
on  the  ap/ff:Ua'its,  t)ey  not  having  had  the 
notice  required  hy  s,  ^  of  Z2  &  33  Vi<:t.  c.  67. 

EuLE  calling  on  the  Justices  of  Middlesex 
to  shew  cause  why  a  writ  of  certiorari  should 
not  issue  to  bring  up,  for  the  purpose  of 
quashing  it,  an  order  of  quarter  sessions  made 
in  an  appeal,  wherein  the  Houseless  Poor 
Society  were  appellants  and  the  overseers 
and  other  officers  of  the  parish  of  St.  Luke 


were  respondents,  touching  a  poor-rate  of  that 
parish  made  on  the  2ith  of  April,  1871. 

The  respondent  parish  is  governed  by  a 
local  Act,  48  Qeo.  3,  c.  xcviL ;  by  s.  2  persons 
qualified  in  a  certain  way  are  made  yestry- 
men,  and  by  s.  15  the  guardians  are  to  be 
elected  from  this  body :  by  s.  25  the  Testry- 
men  are  to  meet  four  times  in  a  year,  and  are 
to  **  ascertain  the  sums  necessary  to  be  raised, 
by  a  just  and  equal  pound  rate,  for  the 
relief,   maintenance,   lodging,  and   employ- 
ment of  the  poor  of  the  parish,  and  for  the 
payment  of  any  interest  or  of  auy  annuities 
chargeable  on  the  rates  of  the  pansb,  or 
for  the  repayment  of  any  principal  moneys 
which  shall  be  due  from  the  parish,  and  ia 
the  discharge  of  all  other  expenses  of  the 
parish,  as  to  the  vestrymen  or  the  mi^r  part 
of  them  shall  seem  reasonable  and  suffici^t  to 
answer  the  purposes  aforesaid  and  of  this 
Act";  by  s.  27  not  less  than  fifteen  of  the 
vestrymen  are  to  make  and  sign  the  rate  or 
assessment  which  is  to  be  mcule  upon  any 
person  occupying  any  land,  house,  or  other 
tenement,  according,  to  the  general  value 
thereof.    By  s.  29  the  rates  are  to  be  alloved 
by  two  justices ;  and  by  s.  30  are  then  to  be 
deemed  valid.    By  s.  96  any  person  aggrieved 
"  by  any  rate  or  assessment,  dixi.,  made  in 
pursuance  of  this  Act"  shall  apply  for  relief 
to  the  guardians  at  any  meeting  to  be  hM 
within  fourteen  days  next  after  the  demand 
of  the  rate,  and  the  guardians  are  empowend 
to  give  relief;  and  if  the  person  is  not  satis- 
fied with  their  determination  he  may  appeal 
to  the  quarter  sessions  holden  within  seTOi 
weeks  next  after   such  determination,  the 
appellant  giving  seven  days'  notice  in  writing 
of  his  intention  to  appeal  to  the  deik  of  the 
guardians  and  entering  into  certain  leoogni* 
zanoos ;  and  the  quarter  aessiona  upon  proof 
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)  notice  and  of  the  recognizances,  shall 
md  determine  the  appeal. 
)  election  of  vestrymen  and  guardians  is 
led  by  the  Metropolis  Local  Manage- 
Act  (18  &  19  Vict.  c.  120). 
1869  the  parish  became  part  of  the 
politan  imion  of  Uolbom ;  and  a  valua- 
ist,  in  accordance  with  32  ^  38  Vict, 
was  made  by  the  overseers  in  May, 
and  the  list  was  finally  approved  by 
ssessment  committee  on  the  7th  of 
iry,  1871.  In  that  list  the  property 
led  by  the  appellants  was  assessed  at 
rateable  value.  The  list  came  into 
on  the  6th  of  April,  1871,  and  on  the 
of  April  the  vestrymen  of  the  parish 
a  poor-rate  in  accordance  with  the  list, 
nm  assessed  on  the  appellants  being 
Is.  9c?. 

3  rate  was  headed, ''  A  rate  or  assess- 
of  I3d.  in  the  ponnd,  made  by  the 
rmen,  under  18  A  19  Vict  c.  120,  pur- 
to  the  provisions  of  the  before  recited 
32  &  33  Vict  c.  67),  and  of  48  Geo.  3, 
ii,  for  the  relief,  maintenance,  lodging, 
smployment  of  the  poor  of  this  parish, 
3r  the  payment  of  any  interest  or  annui- 
hargeable  on  the  rates  of  this  parish, 
or  the  discharge  of  all  other  expenses 

•  the  said  Act,  upon  all  and  every 
Q  who  shall  inhabit  or  occupy  any  land, 
r  other  premises  or  hereditaments  within 
lid  parish." 

is  rate  was  signed  by  sixteen  vestrymen ; 
le  declaration  that  it  was  in  accordance 
the  valuation  list  was  signed  by  the 
3ers ;  and  the  rate  was  duly  allowed  by 
es. 

3  appellants  appealed  to  the  October 
er  sessions,  on  the  ground  that  they 
overrated,  and  that  no  notice  of  the 
ment  of  the  appellants  had  been  served, 
luired  by  s.  9  of  32  &  33  Vict.  c.  67.  (1) 
tion  was  taken  on  behalf  of  the  rcspon- 
,  that  the  appellants  had  not  complied 
s.  96  of  the  Local  Act.  This  the  appel- 
admitted.    The  appeal  was  adjourned, 

•  protest  on  the  part  of  the  respondents, 
e  January  sessions,  when  the  same 
;ion  was  again  taken  by  them,  and 
el  for  the  appellants  contended  that,  as 
eclaration  at  the  end  of  the  rate  was 
i  by  the  overseers,  the  sessions  had 
iiction  to  hear  the  appeal  under  s.  4  of 


By  32  &  33  Vict.  67,  s.  9,  **  When  tbo  over- 
»f  the  parish  insert  in  the  valuation  lint  some 
taments  not  previously  assessed,  or  niise  the 
or  rateable  value  of  some  heredilaraent 
the  vtdue  stated  in  the  valuation  libt  for 
roe  bein«;  in  force,'  or  (where  there  is  no 
ion  list)  in  the  then  last  assessment  to  the 
Ate  ...  .  the  overseers  shull,  immediately 
the  deposit  or  rodeposit  of  the  list  (as  the  case 
e;  serve  on  the  occupier  of  such  hcredita- 
a  notice  of  the  gross  and  rateable  value 
f  inserted  in  the  valuation  list.*' 


17  Geo.  2,  c.  88,  the  Act  which  regulates 
ap|)eals  against  poor-rates  in  general  Coun- 
sel for  the  respondents  adhered  to  his  objec- 
tion, and  declined  to  go  into  the  merits; 
upon  which,  after  hearing  evidence  for  the 
appellants  that  the  rating  of  the  premises 
was  too  high,  and  that  no  notice  of  the  new 
assessment,  as  this  of  the  appellants  was, 
had  been  served  upon  the  appellants  by  the 
overseers,  as  required  by  s.  9  of  32  &  33  Vict. 
c.  67  (1),  the  quarter  sessions  ordered  the 
rate  to  be  amended  by  striking  out  the  rating 
of  the  appellants. 

MetcaJ/e  shewed  cause  on  behalf  of  the 
appellants,  and  urged  the  same  objections 
as  were  made  at  the  sessions ;  and  also  the 
hardship  on  the  appellants,  who  had  had  no 
notice  of  the  assessment  upon  their  property. 

Huddleston,  Q,C.,  shewed  cause  on  behalf 
of  the  justices. 

Poland,  in  support  of  the  rule,  was  not 
heard. 

Blaokburn,  J.  The  real  grievance  of 
the  appellants  seems  to  have  been  that 
their  property  was  newly  inserted  in  the 
valuation  list,  and  the  overseers  neglected  to 
give  them  notice  as  required  by  s.  9,  and  the 
consequence  was  that,  although,  as  they 
maintain,  they  were  overrated,  the  appellants 
lost  their  opportunity  of  going  before  the 
assessment  committee  in  proper  time  in  ac- 
cordance with  the  Act  of  1869.  The  valua- 
tion list  made  conclusive  as  to  the  value  of 
all  hereditaments  contained  in  it,  and  the 
rate  must  be  made  in  accordance  with  it; 
whether  or  not  the  valuation  is  binding  on 
persons  who  have  had  no  notice  under  s.  9, 
we  are  not  called  upon  to  decide,  and  I 
express  no  opinion,  though  it  would  seem 
but '  just  that  it  should  not  affect  them. 
What  we  have  to  decide  is  whether  the 
quarter  sessions  had  jurisdiction  under  the 
circumstances  to  quash  the  api)cllants'  assess- 
ment in  this  rate.  The  rate  was  made,  as 
appears  on  the  face  of  it,  under  the  local 
Act ;  s.  25  of  which  enacts  that  the  vestry- 
men shall  ascertain  the  sums  of  money 
"  necessary  to  be  raised  by  a  just  and  equal 
pound  rate,"  not  only  for  the  maintenance  of 
the  poor,  but  for  other  purposes,  for  the 
payment  of  interest  "  and  for  the  discharge 
of  all  other  expenses  of  the  said  parish." 
Since  a  valuation  list  has  been  made  out 
under  the  Act  of  1869,  all  rates  made  for  the 
parish  must  be  made  in  accordance  with  that 
list ;  but  still  the  rate  is  made  by  the  vestry- 
men under  their  local  Act  The  appellants 
contend  that  they  have  a  right  to  appeal  under 
the  general  Act,  17  Geo.  2,  c.  38,  s.  4;  but 
the  right  of  appeal  there  given  is  only  against 
a  rate  made  under  the  statute  43  Eliz.  o.  2. 
Now  that  appeal  is  to  be  on  notice  to  the 
churchwardens  and  overseers;  but  here  tlie 
rate  is  made  by  the  vestry,  and  to  give  notice 
to  the  churchwardens  ana  overseers  a@Bdi^^ 
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ft  rate  made  by  others  would  certainly  be 
aDomaloos.  But  the  appeal  against  the  rate 
is  really  given  by  s.  96  of  the  local  Act,  and 
under  that  section  the  appcUante  ought  first 
to  have  gone  before  the  guardians,  and  then 
if  dissatisfied  their  appeal  is  to  the  quarter 
sessions  on  notice  to  the  clerk  of  the  guardians. 
Unfortunately  the  appellants  did  not  comply 
with  tliose  requirements,  and  therefore  the 
(luartor  sessions  had  no  jurisdiction  to  hear 
the  up])eal.  The  rule  must  therefore  be 
absolute. 

Mbllob,  J.,  concurred. 

LrsH,  J.  The  only  question  now  before 
UH  is  whotlior  tlie  quarter  sessions  had  any 
Jurimliotion  to  entertain  the  appeal  under 
the  Kt»ni^nU  Act,  17  Geo.  2,  c.  38.  For  the 
rt^AHons  aln^ady  given,  I  am  clearly  of  opinion 
thoy  luul  not.    The  rate  is  not  made  under 


the  Act  of  Elizabeth^  which  is  the  Act  con- 
templated by  17  Geo.  2,  c  38,  but  under  tbe 
local  Act.  The  appeal  therefore  is  under 
8.  96  of  that  Act :  for  althou^  the  Taioation 
is  regulated  by  the  assessment  list  under 
32  &  33  Vict  a  67,  the  valuation  is  the  oniy 
matter  which  is  touched,  and  all  other  mat- 
ters  are* left  untouched.  But  even  if  s.  96 
were  repealed,  that  would  not  give  jurisdiiy 
tion  to  the  quarter  sessions,  for  the  appeal 
by  32  <&  33  Yici  c.  67  is  given,  not  to  the 
quarter  sessions,  but  to  the  assessment  b» 
sions.  Therefore  the  quarter  sessicHis  had 
no  jurisdiction,  inasmuoi  as  the  conditiaDt 
precedent  had  not  been  performed. 

Attorneys  for  appellante:  Ballowet,  Frke, 
<fc  BaUotves. 
Attorneys  for  justices:  Allen  &  Son. 
Attorney  for  respondents:  W,  W.  Haifkt, 
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HOrO  CHILD  TJHDEB  TWO  TEAB8— 

Vict.  e.  100;  8.  21^Duty  of  Father.]  A 
ho  was  living  apart  from  her  liiuband, 

had  the  actoiil  custody  of  their  child, 
TO  yean  of  age,  brought  the  child,  on 

of  October,  and  left  it  at  the  father's 
ing  him  she  had  done  so.  He  knowingly 
it  to  remain  lying  outside  his  door,  aud 
nUy  in  the  roadway,  from  about  7  p.x. 
.,  when  it  was  removed  b^  a  constable, 

then  being  cold  and  stiff: — Held,  that 
lie  father  had  not  had  the  actual  custody 
^on  of  the  child,  yet,  i^  he  was  by  law 

provide  for  it,  his  allowing  it  to  remain 

did  was  an  abandonment  and  exposure 
liild  by  him,  whereby  its  life  was  en- 

within  the  meaning  of  24  &  25  Vict. 
27.  The  Queen  v.  John  White,  Wil- 
1TE,  AND  Mabia  White       .         .     398 

VMENT  OT  OTAST :  iS(M  Etidencb.  3. 

[OK — Taking  Girl  under  Sixteen  out  of 
ti  of  her  Father— 2i  &  25  Vict  o.  100. 
24  &  25  Vict.  c.  100,  s.  55,  enacts  that 
7er  shall  take  an  unmarried  girl,  under 
of  sixteen,  out  of  the  p«t8session  and 
de  will  of  her  father  or  mother,  or  of  any 
son  having  the  lawful  care  and  charge  of 
i  be  guilty  of  a  misdemeanour."  A.  met 
the  street  going  to  school,  and  induced 
with  him  to  a  town  some  miles  distant, 
)  seduced  her.  They  returned  together, 
'ft  her  where  he  met  her.  The  girl  then 
ler  homo,  wliere  she  lived  with  her  father 
ler,  having  bi>eii  absent  some  hours  longer 
Id  tiave  been  the  case  if  she  had  not  met 
lade  no  inquiiy,  and  did  not  know  who 
ras,  or  whether  she  had  a  father  or  mother 
not,  but  he  hud  no  reason  to  and  did  not 
hat  she  was  a  girl  of  the  town  : — Held, 
was  not  guilty  of  having  unlawfully 
)  girl  out  of  the  possession  of  her  father 
55  of  24  and  25  Vict,  c  100.  The  Queen 
2T 56 

B  FOB  LESS  TEAK  SEYEK  YEAX8: 

See  Pbesxtmption. 


!AKCE  OB 
Fokgery. 


BECEIPT  FOB  XOKET  :  See 
1. 

XTT  JUBISDICnOK  — ilfan«2au^/<fer  — 
onal  Law — Merchant  Shipping  Act  (17  & 
!.  104),  $.  267.1  The  Admiralty  jurisdic- 
Ingland  extends  over  British  vessels,  not 
n  they  are  sailing  on  tlie  high  seas,  but 
Q  they  are  in  the  rivers  of  a  foreign  terri- 
place  below  bridges,  where  the  tide  ebbs 
I,  and  where  great  ships  go.  All  seamen, 
their  nationality,  serving  on  boaid 
Is,  are  amenable  to  the  provisions  of 


ABUBALTT  JUBIBDICTIOK— <x>n/inued. 

British  law.  An  American  citizen,  serying  on 
board  a  British  ship,  caused  the  df>ath  of  another 
American  citizen,  serving  on  board  the  same  ship, 
under  circumstances  amounting  to  manslaught^, 
the  ship  at  the  time  being  in  the  river  Ghironne, 
within  French  territory,  at  a  place  below  bridges, 
where  the  tide  ebbed  and  flowed,  and  great  shipB 
went : — Held,  that  the  ship  was  within  the  Admi- 
ralty j  urisdiction,  and  that  the  prisoner  was  rightly 
tried  and  convicted  at  the  Central  Criminal  Court. 
Qwere,  as  to  the  effect  of  the  Merchant  Shipping 
Act  (17  &  18  Vict.  c.  101),  s.  267.  The  Qusev  v. 
Andebson         ......    46 

ABMI88IBILITT:  iS'ee  Evidence.    10. 

ADlTTfflTBn.TTY   OF    DTIKG    DSOLABATIOK: 

See  Evidence.     1. 

ADMI8SI0K  AFTSB  DEATH  OF  WITKSS8,  OB 
DEPOSmOK  TAKEK  BEFOBS  JUS- 
TICES :  See  Evidence.    4. 

AFFIDAVIT  TJKDEB  BILLS  OF  SALE  ACT:  See 
Pebjurt.    1. 

AOBEEICEKT  :  See  Poor-bate.    9. 

AGBEEHEKT  BT  TEKAKT  KOT  TO  BILL 
GAME :  See  Game,  Besebvation  of. 

AGBEEMEKT  TO  COIOIIT  CIVIL  WBOKG:  See 

CONaPIBACT. 

AIDIKO  AKD  ABETTIKG :  See  Indictment  vob 
Felony. 

ALEHOITBE — Licence  for  Sale  ef  ExeieabU  Li<fuor$ 
— [)  Geo.  4,  c.  61,  8. 14 — Change  of  Tenant — Dtecre- 
tion  of  Jwtice§---Juriediction  of  Special  Seuione.] 
G.,  the  occupier  of  a  house,  licensed  under  9  Geo. 
4,  c.  61,  having  been  fined  for  an  offence  against 
the  tenor  of  his  licence,  was  ejected  by  his  land- 
lord on  the  17th  of  May.  In  Jane,  H.  was  let 
into  possession,  and  on  the  5th  of  June  the  petty 
sessions  refused  to  indorse  G.'s  licence  to  H., 
under  5  &  6  Vict.  c.  44.  H.  then  gave  up  posses- 
sion, and  at  the  general  licensing  meeting  on  the 
4th  of  September  tlie  house  was  unoccypied,  and 
no  application  was  made  for  a  licence.  The  appel- 
lant afterwards  became  tenant,  and  applied  at  the 
special  sessions  on  the  20th  of  November  for  a  now 
licence  under  s.  14 ;  but  after  hearing  the  case 
on  the  merits  the  justices  refused  to  grunt  a  new 
licence.  On  appt>al,  the  quarter  sessions,  finding 
the  appellant  to  be  a  pioper  person,  dismissed  the 
appeal  on  the  ground  that  the  granting  or  refusing 
of  such  new  licence  was  within  the  discretion  uf 
the  justices  at  special  sessions: — Held,  thai  the 
justices  had  a  discretion  to  grant  or  refuse  the 
licence.  Quaere^  whether,  under  the,  circumstances 
the  special  sessions  had  any  jurisdiction.  The 
Queen  on  tbs  Pboseoittion  of  Justices  or  Kor* 
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ft. LiMoee  /or  lala  nf  ExcuaHe  Liquori — 

Change  of  OectipaTicy—Expiralioa  of  Liemee — 
Sui««ipt<nl  Btmoval—Nea  Ttnanl—AppliecUvm 
to  SftAal  Seutimt— 9  Geo.  4,  e.  61,  u.  4,  14.1 
W.,  duly  lieensed  nndor  9  Oeo.  i,  c.  61,  applii-d 
(kt  B  f;GQGTal  aoDual  licensing  mcelirig,  nn  tUe 
IStb  of  September,  for  n  renewnl  of  liiB  tireiico, 
vhicb  woa  refuBcd.  The  ticsnce  nipircd  upoa 
the  loth  ofOrtober  roUowing,  &nd  he  then  cctued 
to  BcU  eioisftWo  liijuora,  but  continued  in  oeoupa- 
tion  of  the  boiue  until  tlie  lUth  of  October;  he 
then  gave  up  poescBsion  to  B.,  who,  after  giving 
the  proper  notices,  applied  at  n  special  soseions 
for  a  new  liccncu  in  reaptct  of  the  premises,  unilor 
B.  1*.  The  justices  tffuieil  the  application,  on 
tlio  ground  tbat,  as  W.  was  not  licensed  within 
the  terms  of  the  above  section  at  the  time  of  bis 
ruiDOval  from  the  boose,  tbey  had  do  jurisdic- 
tion : — Hdd.  that  the  decision  of  the  jUKticeB  was 

right.  SlHPEIN,  AFPEIJ.ANT;  jEffTILia  OP  TUB 
BOBOCOH  OP  BlBUIKaBAlf,  BiSPONSEKTg  IBS 

S. Lii*ni»  for  Bide  of  ExeueahU  Liqiior* — 

yea  Tenanl-~Applicatioii  to  Special  Setaont  after 
Sefiual  by  General  Seuiime-^a  Gro.  i.  e.  61, 1. 14.] 
A  bouse  in  Middlesex  having  been  licensed  for 
aome  jeais  under  0  Geo,  4,  o.  61,  L.,  the  liocnsed 
tenant,  gave  up  poasesBion  on  Ibe  6tb  of  February 
to  T.  At  the  adjourned  general  annual  licensiiig 
meeting  on  the  24th  of  March,  appticatien  for  a 
licence  was  made  on  behalf  of  T.  This  was  re- 
fused, and  no  appea.1  wes  miide  under  s.  27.  The 
licence  having  expired  on  the  Sth  of  April,  the 
bouse  wna  shut  up.  On  the  4th  of  May,  T.  applied 
nnder  a.  14  to  tne  epeciH!  sewions,  who  refused 
tlie  liopnce  on  the  ground  that  the  renewal  of  the 
licence  had  lieen  refused  at  the  general  meeting. 
T.  again  applied  on  the  4th  of  July,  to  the  special 
seunuiis,  under  a.  14 ;  and  the  justices  cefuaeJ  a 
licence  on  the  ground  that  the  cose  was  not  within 
B.  14.  On  appefti  the  generst  sessions  refused  on 
the  Mine  ground  -.^Bdd,  that  having  applied  to 
the  general  licensing  meeting  and  been  refused, 
T.  could  not  afterwards  gn  to  the  special  senioas. 
Ta«  QuBN  OM  TBI  FBoeECcnoN  of  Jcsticm  or 

UlDnLWBX,    BaSFONDEBTS    «.    Tatlob,    Appkl- 


AKOHVT   OF    BAinrO    BZamaiD   TOR   LI- 
OIHCE :  Bee  Beerboi'sb.    1. 

UnreZMXirr  :    See  PcBLIO  ESTTEBTAraMENT. 

AimuLB,  PBEVZBTIOH  01  CSTTELTT  TO— 
Keeper  of  "  PUiee  for  SlavgkUring  Bortet  "—12 
&  13  Ptct  e.  92, «.  9.]  Section  9  of  12  4  13  Vict, 
c.  02, — which  impoaes  a  penalty  on  any  p<TBon 
who,  having  the  management  of  any  place  for  the 
pnrpOBO  of  slaugbtering  horses  or  othtr  cattle,  not 
inteniled  for  bulcber's  meal,  shall  use  or  permit  tii 
be  usoil  any  horae  or  other  cattle  brought  to  sncb 
place  for  the  purpose  of  being  slaiighterod,— 
applicfl  to  privnto  as  nell  as  lo  licensed  slaughter- 
houees. — U.  had  the  management  of  tlie  kennels 
of  a  hunt,  where  there  whs  a  place  used  solely  fur 
the  purpose  of  slaughtering  horse*  sent  as  food 
for  tlio  baunds.  U.  received  a  horse  for  tliat  pur- 
pose and  pennilted  him  to  be  worked:— i/fW, 
tbat  U.  was  guilty  of  an  offence  under  Ihe  above 
socttoD.     CoLAH,   ArPELLAHT ;   Uall   RnroK- 

UKNT vn 


AHUtAUFBBXVlTinLS:  A>I.ABcaT.  1,C 
AJmCDB  BKVEUTElia :  Bte  PooB.    B. 

UBWZB8  TO  coinnwiogKM  >0K  mini. 

IHO  nnv  ZZJBIEHCE   OT  ODUOR 
PKACnCB  AT  ILZCnOBS :  See  En- 

hXtt-TihTZU  DXZD :  See  Fobokbt.  2. 
APPEAI^Sc/mwuM  to  Ar^rtOio*  ander  1!  <t  U 
7te(.  e.  45,  (.  13-PoujiTo/  Quarter  Smoom  onr 
Custt.]  On  a  reference  to  an  arbitrator  of  u  ^ 
peal  at  qnarter  sessions,  under  12  &  13  VicLc^ 
B.  IS,  no  mention  being  made  of  costs,  tbe  opped 
having  been  regularly  adjonmed  from  spwicot  r 
■essiouB,  on  tbe  award  being  made,  tbe  sabaeqsiM 
seBsions  have  no  power  to  award  any  coati  eittv 
of  the  reference  or  of  the  Bppeol :  their  duty  Uf 
simply  to  enter  tbe  award  of  tbe  arbitrator  as  k 
judgment  of  the  court.     The  Qcecx  e.  Tbi  J* 

TICKS  OF  MiDDLniEI.  TuE  WeST  LiOSSOK  EITM- 
SIOH  RAU.WAT  UOMFANT,  Al>PEU.AJfTB ;  Ite  it- 
OOHMETTEE  OF  FdI^BAM  U^OX  AVU  TB 
FCLHAM,  RnPONSEXTB  .     Ml 

%. Cose*— rozotion  nf  CoiiM  at  adjuanti 

Seniont^  Thf  appellant  appenled  to  Uieqnuter 
seanons  held  in  October  againat  tbe  refiual  rf  l 
beerbonse  certificate.  Tbe  kf^icKl  w«a  djaaiaid  \ 
with  costs.  The  sessions  were  aRarvards  ad-  ' 
joumed  to  November,  and  the  costs  of  the  tiffed 
were  taxed  at  tbe  adjminied  teasiona; — Hdd.  UmI 
the  ooets  were  rightly  taxed  at  the  kdjonnKd  M- 
siona.    Bawnblei.  Appellajtt  ;  BcTcmsioxiiD 

OTHEBa,  KESFONDEHTa  .  .  .      tU 

Bee  HiOHWAY.    3. 

A77ZAL  AOACm  SIOOVD  BATX:  &a  P<»> 

APPEAL  OOVERim)  IT  LOCAL  ACT,  BtpBBI 
TALOATIOir  MASB  VHDZB  TKI  Tl- 
LVATIOS  (IIXTBOTOIIS)   ACT,  IM: 

See  PooB-KATK.    19. 

APPEAL,  HOncZ  07 .-  See  Excise  PboohxiA 
APPEAL   TO    QCABTEE    SXSSIom— fi^  k 

abandon  one  GroHiid  and  prooeed  on  rtim- 
Vnion  ^wewment  Contmiltee  Aett,  1862  and  IM 
(25  A  26  FiA  tf.  103).  1. 18  ;  (27  4  28  Pic*,  t  SH 
>.  1.]  U.  objeotcd  before  tbe  siiniiiinii  ni  cooiKil- 
tee,  under  25  ft  26  Vict  e.  103,  a.  18,  to  tbe  vatas- 
tion  list  of  B  union,  on  the  ^rmnda  that  be  •!> 
overrated,  and  that  A.  and  B.  were  mtdsnakil. 
Tbe  committee  refused  to  alter  H.'«  imi  sas  nt. 
and  mads  a  small  addition  to  A.'a,  upon  whkk 
H.  retiised  to  proceed  with  his  objeetMi  to  S."* 
assessment.  A  rate  havinK  been  nude  tuaocod- 
— e  with  Ibe  vaJaation  liat,  M.  af^naled  afiuiBt 


ing  B.  objected  that  M.  hod  not  complied  witk    I 
27  &  28  Vict.  c.39,H.  1,  Ms,'by  abajtdoulng bii dt-    I 
ji^ction  to  B.'s  assessment  when  before  &e  cm-    ' 
mittee,  H.  had  not  "  failed  to  obtain  relieC"   M. 
then  oflereil  to  abandon  thegruuud  of  appeal  Mk 
B.,  and  clnitned  lo  proceed  with  tbe  rwt  at  Ibl 
appeal: — FeU.tbat  M.  ba-l  a  right  to  iotbixtti 
the  session  B  were  bound  to  heur'the  appcalub 
M.'a  overrating  and  A.'snnderratingon  the  mciilt 
Jleii  T.  Cambridgethire  Juttieta  ;l  L  M.  4  P. 47; 
19  L.  J.  (Sl.C.)  130)  qnestioned.    The  Qtrmi  i 
The  Jdbticeb  or  Eiht.    Iir  thk  MATrxBorUB- 
0£b'9  Appeal HI 
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BAnOV  BZIOBl  miK  OT  OBTLD:  See 
Pkiuubt.    8. 

SATIOV  OF  VEVALTIE8  :  See  BoaouoB 
JusnoBi. 

3ATI0K  07  TOLLS :  See  Tubnpikb  Road.  1. 

mCKHT  OT  8PXCIAL  00V8TABL18 :  See 

Spbcial  Constables. 

TIOraZHT :  See  Tubnfikb  Road.    2. 

TIOBJLUT  OT  EXFEV8X8:  See  Public 
Health  Act,  1848.    2. 

TIOraEHT  OT  POOS-RATE:  See  Poob- 

BATX.     4. 

PSLlLTIOir  OT  FSVALTIE8  DT  METBO- 
kH  FOUCB  DI8TEICT— JtirMdtVe/on  a$  to 
e$  of  Two  Justices  sitting  in  District — Re- 
)/  PoUce  IHttrict—2  A  3  Vid,  r.  71.  s.  47  ; 
^UA,  e.  84,  s.  6.]  By  2  &  3  Vict.  c.  71,  a  47, 
I  by  any  Act  penalties  or  sbares  of  penal- 
or  shall  hereafter  be  made  reooventble  in 
tary  manner  before  any  justices  of  the  peace. 

the  Act  the  same  are  or  shall  be  limitoa 
queen,  or  some  person  other  than  the  in- 
or  party  aggrieved,  in  every  such  case  the 
r  recovered  or  adjudged  before  any  of  the 
metropolitan  police]  *'  magistrates,  shall  be 
i  for  and  adjudged  to  be  paid  to  the  re- 

[of  the  metropolitan  police  district]  **  for 
le  being."  By  3  &  4  Vict.  c.  84,  s.  6,  any 
itices  having  jurisdiction  within  the  metro- 
poUoe  district  shall  have,  while  sitting  to- 
publicly  in  the  petty  sessions  court  or  room, 
in  divisions  assigned  to  the  police  courts, 

powers,  privileges,  and  duties  which  any 
gistrate  of  the  police  courts  has  by  2  &  3 
u  47  and  71 : — Held,  that  this  did  not  make 
«,  which  were  recovered  before  two  jus- 
;ting  as  above,  penalties  recovered  before  a 
nagistrate ;  and  that  therefore  the  shares 

penalties  unappropriatc<l  to  the  informer 
T  aggrieved  did  not  go  to  the  receiver  of  the 
»litan  police  district.  The  Rxceiveb  fob 
TBOPOUTAM  Police  District  v.  Bell  497 

^iAXlOU— Award-- Reference  under  12  <£; 
.  0.  45,  «.  13 — Costs.]  On  an  appeal  to 
seflsions  it  was  ordered,  under  s.  13  of  12 
ict  c  45,  that  *'  the  matter  in  dispute  " 
be  referred  to  arbitration.  The  arbitrator 
I  that  the  appeal  be  dismissed,  and  that 
^ellants  do  pay  to  the  respondents  their 
'  the  appeal  i—IItUU  that,  as  the  order  of 
e  was  silent  as  to  costs,  the  arbitrator  had 
er  to  award  costs.  The  West  London 
[ON   Railway    Company,     Appellants; 

iSBSSMENT   GomilTTEE     OF     THE    FuLHAM 
AND  THE   OVERSEEBS    OF  THE    PaBISH  OF 

r,  Respondents     ....     192 

lATIOK    OK     DISPUTE:      See   Public 
Health  Act,  1848.    2. 

—  Indictment  —  Immaterial   Averment  — 

nt  of  Ownership— 2^  A  25  Vict.  e.  97,  ss.  3, 

wo  prisoners  were  indicted,  under  24  &  25 

97. 8.  3,  for  feloniously  setting  ^e  to  a 

>{  and  beIon<]|^ng  to  "  one  of  the  prisoners : 

lat  the  averment  of  property  in  the  pri- 

as  an  immaterial  averment,  which  need 

proved:    and  that  an  intent  to  injure 

person  as  owner  iBight  be  proved  in  sup- 

the  indictment    The  Queen  v.  Joseph 

XT  AND  Benjamin  Holdbwobth    -     461 

8  HALioiors  Ikitby  to  Pbopebty.    2. 


ARTIFICIAL  XAVUBl  IM  OABT  Of  OlAIIB: 

iS^  Tubnpike  Toll.    2. 

ASSAULT:  See  Mibdemeanoub.    1,  2. 
ASSESSXEHT  OT  CAHALi  See  Rate. 
ATTEMPT  AT  RAPE :  See  Indecent  Assault. 
AUOTIOK:  806  Labceny.    4. 
AUTHORITT  OP  SSRTAET :  See  Labobny.    S. 
AYERMSMT  OP  JURISMOnOE :  Sm  Pebjuby.  2. 
AWARD :  See  Abbitbation. 

BAEXRUPT— Or(2«r  of  Discharge-^Proeess--  Over' 
seer  of  Poor — Poor-Law  Awditor — Proeeedinge 
against  Overseers — 4  A  5  Wm,  4,  c  76,  s.  99 — 7  * 
8  Vict,  c.  101,  s.  32.]  By  7  &  8  Vict.  c.  101,  t.  32. 
the  jx)or-law  auditor  is  to  certify  on  every  account 
audited  by  him  any  money  found  to  be  due  from 
any  person,  and  such  person  shall  pay  over  such 
money  to  the  treasurer  of  the  union  within  seven 
days,  and  if  it  be  not  so  paid,  the  auditor  is  to  pro- 
ce^  to  enforce  the  payment  of  the  money,  which 
is  to  be  recoverable  in  the  same  manner  as  penal- 
ties may  be  recovered  under  4  &  5  Wm.  4,  c.  76. 
By  B.  99  of  that  Act,  all  penalties  inflicted  by  the 
Act  for  any  offence  against  the  same  shall,  upon 
conviction  of  the  offence,  be  levied  by  distress  and 
sale  of  the  goods  of  the  offender  or  person  liable 
by  warrant  of  justices,  and,  in  defknlt  of  sufficient 
distress,  the  justices  may  commit  the  offender  to 
prison  for  any  time  not  exceeding  three  months 
unless  the  penalties  be  sooner  paid.  An  auditor 
on  the  14th  of  April  certified  a  balance  to  be  due 
from  the  late  overseer  of  a  parisli,  and  on  the  5th 
of  May  laid  an  information  against  him  for  non- 
payment. At  the  hearing  on  the  10th  of  May. 
the  overseer  proved  an  order  of  discharge  datea 
the  11th  of  May,  on  an  adjudication  of  bank- 
ruptcy dated  the  4tii  of  January,  and  relied  on  it 
as  a  bar  to  the  proceedings: — Utld,  that  the 
balance  was  a  debt  only,  and  the  mode  given  for 
enforcing  it  did  not  make  the  nonpayment  an 
offence ;  and  the  debt  being  proveable  under  the 
bankruptcy,  and  therefore  barred  by  the  order  of 
discharge,  no  proceedings  could  be  taken  to  en- 
furoe  it.  Qwere,  whether  the  power  of  commit- 
ment in  default  of  sufficient  distress  applies  to 
such  a  case,  or  only  to  things  which  are  exprrasly 
made  ^*  offences."    The  Queen  v.  MAerrEB   .    86 

BARGE,  RATEABniTT    OP   PLOATDTG:    See 
Poob-Rate.    1. 

BA8TARDT— 7  <fe  8  Viet.  c.  101,  m.  2,  3,  75— Ju- 
risdiction— Child  Bom  on  the  High  Seas,"]  Ac- 
cording to  the  rule  that  a  ship  on  the  high  seas  is 
part  of  the  territory  of  the  state  to  which  she 
oelones,  a  bastard  child  of  which  a  woman  has 
been  delivered  on  board  an  English  ship  is  to  be 
deemed  bom  in  England,  and  the  mother  is 
entitled  to  an  order  of  affiliation  against  the  puta- 
tive father  resident  in  England  under  8  A  9  Vict, 
c.  101.  Mabshall,  Appellant  ;  Hubqatboyd, 
RESFOyDENT 8S8 

BASTARDT,  PROGEEDIEGS  JX—Decinon  of 
Quarter  Sessions  on  Appeal  Final — 7  &  8  Vict,  c. 
101 ,  M.  2-4 ;  8  Viet.  c.  10,  s.  6.1  Where  on  appeal 
to  quarter  sessions  an  order  of  affiliation  is 
quashed  on  the  ground  of  the  insufficiency  of  the 
corroborative  evidence,  as  required  by  8  Vict.  c. 
10,  s.  6,  the  order  of  quarter  seesions  is  a  deoiBion 
on  the  merits,  and  is  Unal,  and  fresh  proceedings 
cannot  be  taken  before  justices.  The  Queen  v. 
Olynne  and  Othbbs        ....    494 

BASTARinr  SUXMOHS :  See  Pebjcby.    3. 

.*  See  Excisbablb  Liquob. 
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'Amtmi^  of  BaiiM  reqmimL  fof 

Licenee—''  Paruk  or  Place  •*— *•  IbunJiip  -—  3  <fe 
4  Vict.  c.  61,  «.  1.]  By  8  &  4  Vict.  c.  61,  s.  1,  no 
licence  to  sell  beer  or  cider  by  retail  shall  be 
granted  in  respect  of  any  dwelling  house  which 
Hhall  not  be  rated  to  the  relief  of  the  poor  of  the 
parish,  township,  or  plac;e  in  which  such  house  is 
situate,  on  a  rent  or  annual  yalue  of  152.  at  least, 
if  situate  in  any  city,  cinque  port,  town  corporate, 
parish,  or  place,  the  p<»pulation  of  which  exceeds 
10,000.  By  the  interpretation  clause,  "  parish  or 
place  "  includes  any  township  or  place  separately 
maintaining  its  own  poor. — ^A  house  was  situate 
In  and  rated  at  less  than  152.  annual  value,  to  the 
poor-rate  of  a  township,  which  separately  main- 
tained its  own  poor,  and  had  a  population  under' 
10,000 ;  but  the  township  formed  part  of  a  veir 
extenniTe  parish  which  had  a  population  exceed- 
ing that  number : — Held,  that  the  population  of 
the  larger  district  and  not  that  of  the  rating  area, 

governed  the  amount  of  rating,  and  that  the  house 
eing  situate  in  a  parish  of  which  the  population 
exceeded  10,000,  rating  under  152.  was  insuffi- 
cient. Pbeston,  Appellamt;  Buckley,  Be- 
8P0NDEMT 804 

8. Certifieaie  for   Eeneuxd  of  Licence — 

QuaUJication  of  Eouie—3  A  4  Vict.  c.  61,  «.  1 ; 
32  <fc  33  Vict.  c.  27,  b$.  8, 9.]  By  3  &  4  Vict.  c.  61, 
8. 1,  it  is  enacted  that  no  licence  to  sell  beer  by 
retail  shall  be  granted  to  any  person  who  shall 
not  be  the  real  resident  occupier  of  a  dwelling- 
house  .  .  .  nor  shall  such  licence  be  gpranted  in 
respect  of  any  dwelling-house  which  shall  not, 
with  the  premises  occupied  therewith,  be  rated  in 
one  sum  to  the  rate  for  the  relief  of  the  poor  on  a 
rent  or  annual  vidue  of  152.— By  32  &  33  Vict. 
c.  27,  ss.  8,  9,  the  justices  are  not  to  refuse  a 
certificate  except  on  certain  grounds,  one  of  which 
is  that  the  house  or  shop  wherein  beer  is  to  be 
sold  is  not  duly  Qualified.  The  appellant  occu- 
pied a  house  and  snop,  which  were  together  rated 
m  the  sum  of  152.;  the  house  and  shop  were 
attached  to  and  communicated  with  each  other, 
and  the  shop  was  used  for  the  sale  of  groceries 
and  beer  : — Held,  that  the  shop  was  part  of  the 
premises  occupied  with  the  house  within  the 
meaning  of  s.  1  of  3  &  4  Vict.  o.  61,  and  that  in 
ascertaining  the  rateable  rate  of  the  house  the 
value  of  the  shop  might  be  taken  into  account. 
Gabettt,  Appellant  ;  Potts,  Respondekt    288 

3. Certifieaie  for  Beneioal  of  Licence  — 

Practice  on  Appeal — Hearing  of  Fresh  Evidence  as 
to  Character —Wine  and  Beerhouse  Act,  1869, 
32  &  33  Vict.  c.  27,  f.  8,  nibs.  1,  s.  19—9  Geo.  4, 
0.  61,  s.  27.]  By  32  &  33  Vict.  c.  27,  s.  8.  all  the 
provisions  of  9  Geo.  4,  c.  61,  as  to  granting  licences 
and  as  to  appeal  thaU,  so  far  as  may  be,  have 
effect  as  to  granting  certificates  under  this  Act, 
subject  to  this  qualification,  that  no  certificate  in 
respect  of  a  licence  to  sell  beer,  &c.,  not  to  be 
consumed  on  the  prpmises  shall  be  refused,  ex- 
cept on  one  of  the  grounds  following :  1.  That 
the  applicant  has  failrd  to  produce  satisfactory 
evidence  of  f?ood  character.  By  s.  19,  where-,  on 
the  1st  of  May,  1869,  a  licence  is  in  force  with 
respect  to  any  house  for  the  sale  of  beer.  &c.,  to 
be  consumed  on  the  premisfs,  a  certificate  in 
respect  of  such  house  shaU  not  be  refused  except 
on  one  of  the  groimds  mentioned  in  e.  8.  The 
9  Geo.  4,  c.  61,  s.  27,  gives  an  appeal,  in  general 
terms,  to  any  person  aggrieved  by  any  act  of  a 
iuBtice  acting  under  the  Btatute. — ouslVcca  m 
licensing  sessions  refused  a  oertiftcato  ioi  Wi^ 
renewal  of  a  licence,  under  b.  \*J,  on  IVi^  gtouivd  \ 


1EEBH0U8B— eoRHMMd. 

that  the  applicMit  had  failed  to  pvod^ 
tory  evidence  of  good  oh»iaoter.  The  umlieiiit 
then  appealed  to  quarter  8eauaD8:-~jBeia,  that 
fresh  evidence  of  chaiaoter  was  admissible  befion 
the  quarter  sessions,  and  if  that  was  sattsftfitoyi 
the  i^ppellant  was  entitled  to  a  certificate.    Bbo.!. 

Pilgrim ^ 

4. Certificate  for  New  Lieenee  tomMBev 

to  he  consumed  on  Ae  PreaUee^—Diaardm  tf 
Justices  in  granting  New  Ueence—Z^  &  38  Vid. 
c.  27,    ss.  5,  8,  19—9    Geo.  4,  c.  61,  ss.1,^ 
On  an  applioation  under  82  &  83  Yiet  a  ft, 
for  a  certificate  for  a  licence  to  sell  beer  to  bi 
consumed  on  the  premises,  in  respect  of  a  ham 
not  previously  licensed,  toe   jostfoes  have  tb 
same  discretion  as  to  gianting  or  refima^  Ibi 
oertifioate  as  they  have  in  granting  or  zeAns 
a  licence  under  9  Geo.  4,  o.  61:  and  th^  n? 
and  ought  to  take  into  consideration  the  nomba 
of  houses  in  the  neighbourhood  already  licoued, 
and  refuse  the  certificate  if  they  think  an  addi- 
tional beerhouse  unnecessary  or  undesirable  in  ths 
interest  of  the  publia    The  Queen  r.  The  Jcbtkis 
OF  Lancashire.    In  re  Tyson's  Apfeal     .    MS 

6. HabUual  Cnminals  Act  (32  ifc  33  Fid 

a.  99),  f.  lO^Knowingly  suffering  Tkieees  to  med 
and  assembU  in  Beerltouse,^  By  82  A  33  Vict 
0.  99,  a  10,  a  penaltv  is  imposed  on  "eveiy  jw- 
son  who  occupies  or  keeps  any  place  where  imsd- 
able  liquors  are  sold,  and  knowingly  lodges  or  llt^ 
hours  thieves  or  reputed  thieves,  or  knowingly  po^ 
mits  or  suffers  them  to  meet  or  assemble  tbcsem." 
The  appellant,  who  occupied  a  place  where  eiamf 
able  liquors  were  sold,  allowed  a  meeting  to  be 
huld  there  for  the  purpose  of  getting  up  a  sab- 
scription  in  aid  of  the  wife  and  cnildreu  or  a  mtn 
charged  with  an  offence,  or  for  procoriog  mesu 
for  his  defence.  At  the  meeting  were  myeul 
thieves,  or  reputed  thieves,  who  were  known  hf 
the  appellant  to  be  such ;  but  no  disorderly  on- 
duct  occurred,  and  the  meeting  was  not  held  pll^ 
suont  to  any  unlawM  design : — Held,  that  saeh 
an  assemblage  is. forbidden  by  the  section,  inti- 
muoh  as  it  affords*  opportunity  and  inducement  t> 
devise  crimes ;  and  that  the  appellant  was  gmltj 
of  an  offence  within  the  meaning  of  the  sectioii. 
Marshall,  Appellant;  Fox,  Rebponi«kt   HI 

6. Licence— Certifieaie— Special  Session 

—9  Geo.  4.  c.  61, 1. 14—32  <t  33  Flcrf.  c27.1  The 
tenant  of  a  beerhouse,  holding  a  beerhouse  liceoM 
under  32  &  33  Vict.  c.  27,  assigned  his  intarest  is 
the  premised  to  another  and  gave  np  poaseswoa 
to  him  on  the  14th  of  February.  At*  the  general 
licensing  sessions,  on  the  6th  of  March,  the  old 
tenant  applied  for  a  certificate  for  a  renewal  of  the 
licence,  and  was  refused  on  the  ground  that  be 
had  been  convicted  of  an  oflfeiioe  under  32  ft  S3 
Vict  c.  27,  s.  8.  The  new  tenant  had  not  tine 
after  the  tmnsfer  to  him  to  ffive  the  requisilB 
notices  to  enable  him  to  apply  at  the  ^eial 
licensing  sessions : — Hdd,  that  he  was  entitkd  to 
apply  at  a  speciiU  sessions,  under  9  Geo.  4,  o.  ^t 
s.  14.    The  Queen  v.  The  Justices  op  ]fn>- 

DLESEX W 

7. Time  of  closing  under  3  d  4  VieLcBl 

s.  15— '*  Parish  or  Place. ')  Teignmoath  is 
divided  into  two  parishes,  viz.,  East  Teignmoath 
and  West  Teigumouth.  The  former  contains  Um 
than  2500  inhaoitants :  but  the  two  together  oootais 
more  than  that  numhex  :—HM,  that  Teignmootii 
^«&  «k^  ^\dji^^'  VfiL^V^h  a  beershop  might  lavfiilly 
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t  wbon  hoitae  vu  aitaite  tn  Kagt  Teicn- 
ma  nat  liable  lo  be  eonvicUiI  under  thai 
Ux  ktepiog  It  open  tHer  10  f.u.  Bici. 
iBT;  Slu,  Bbbtokdeht         .  Ill 

KXlfCI:  See  Eici^eibue  LiqroB. 
[CUI    OOCDFATIOB:    See    Poor-bate. 

2,11. 

6  OH  H0S8S  RACK :  See  TAaBAiiT  Aijr. 
r — Marriage  before  Negiitrar — MitnoToer 
Wm.  *,  e.  85,  n.  i,  42.]  The  prisoner, 
»  wire  living,  was  oiarriea  to  aaother 
Q  tbe  presenoe  of  the  regUlrar,  describing 
not  u  E.  B.,  his  tnie  nam»,  but  qb  B.  K. 
u  no  flTicleDce  to  shew  tliat  the  aucond 
ew  that  his  Christian  name  was  mis- 
1 ; — Held,  that  the  priaonar  waa  gmlty 
;.  Thb  QcnN  v.  Edward  Rea  ,  470 
—  Beeond  Marriage  invalid  itidependenlly 
r«-24  A25  rict.  B.  100.  1.  57.J  Where 
,  alraadj  bound  by  au  existing  marriage, 
nigh  with  another  person  a  form  of  tnar- 
nwQ  to  nnd  recogniat^  by  Iho  [aw  aa  capa- 
Ddncing  s  valid  marriage,  for  the  purpose 
ended  and  fictitious  marringB,  such  per- 
piilty  of  bigamy,  uotwilhstendiDg  any 
LTCumetancea  which,  iDElependently  of  the 
]  character  of  the  marriage,  may  conati- 
fal  difKbility  in  the  parties,  or  make  the 
naniage  reeurtfd  to  inapplicable  to  their 
he  prisoner,  bating  a  wife  living,  went 
the  ceremony  of  marriage  nith  anutber 
fho  was  witliiu  tbe  prohibited  degrees  of 

BO  that  the  aecond  marriage,  even  if  not 
I,  would  have  been  void  nnder  5  A  S 
I.  54,  8.  2 :  field,  that  the  prisoner  waa 
'  bigamy.    Beg.  r.  Fanning  {17  Ir.  C.  L. 

Coi,  Cr.  C.  411)  disapproved.      The 

Hbmrt  Allen   ....    471 

Pbebciiftioh. 

ID  UCESOZ  :  See  EsoitKABLB  Liocob. 
im^Z  nOK  KILL  OEIIIHIT;  See 
VciBiNCES  Removal  Acts.    3, 1. 
VW  TRADE,  ORSXE  Of,  FBOHQIIIirO 
TEB  TAKDro  OT  BEDtOLZ :  See  Pobt. 
na  COXPLIAITCE  WITH  FROTIBO  IS 
I,  17   OT  fKARXAOT  AOI,   IBBS  :  5m 
Pbabhaot  Act,  1888. 
X  nwnnXB—Applimtion  of  PenallieM  — 
Commieeion  of  ike  Feaoe — Coiufruef ton  of 
PreavMa  reetraining  EnadmetU—ll  <1 
!.43. 1.  31—0  Oeo.  4,  c.  61,*.  26— 24 dr  25 
S,  *.  4.]     Where  juatioes  of  a  borough, 
s  a  separate  commiuaion  of  tlie  peace,  but  ' 
lurt  of  quarter  seasiona,  in  the   I 


e  county,  and  the  peniiltiea  most,  under 
rict.  c.  43,  a,  31,  be  paid  over  by  their 
he  treaaurer  of  the  county  or  place  to  the 
Msioni  of  which  the  appeal  &om  their 
ie«;  and  it  makes  n>  difference  that  the 
has  n  separate  commission  of  the  pcEuie. 
section  of  24  ft  25  Vict.  a.  75,  which 
that  in  the  Alehouse  Licensing  Act 
,  c  61),thewordB  "oonnty  or  place'' in- 
r  borough  haying  a  aeparate  oommiadon 
«,lh(ni  ■      ■  ... 

Inwinfflj 

not  ajbot  the  sppUoation  of  penaUiet 

tSetbatcOfm.    won  t>.  HomuAN    IM 


BRZAS— $al<  of,  elherv^  Ouin  by  Weight  -Bread 
'•  utuaUy  Kid  "  as  Frenah  or  Fancy  Breads  A  7 
Wjh.  4,  e.  37.  ».  4  -  3  Geo.  4,  e.  eri.— 1  4  2  FW. 
,  e.  28.]  By  (!  4  7  Wm.  4,  o.  37,  ■.  4,  any  baker  or 
seller  of  bnad,  who  ahull  atll  or  cause  to  be  sold 
j  bread  in  any  other  manner  than  by  weight,  is  aab- 
ji^t  lo  penalties,  provided  that  uotliiug  in  the 
Act  sljall  extend  to  preTent  a  baker  or  seller  uf 
bread  from  seliinE  bread  usuhUj  sold  under  the 
denomination  of  b'reiioh  or  fancy  bread  without 

.  previously  weighing  the  same  : — Held  (by  Lush 
and  UayiiB,  JJ. ;  Uannen,  J.,  dissentmgi.  that 

,  breud,  which  was  usually  sold  aa  fancy  bread  at 
the  time  of  the  passing  of  the  Act  (1836,  but  «as 
not  usually  sold  as  faiK^y  bitnd  at  tbe  time  of  tbo 
snle,  was  not  within  the  proviso.    Tub  Qf  eeb  v. 

\  Wood 7B 

2.  Saie  of,  oMsrui'w  than  bf  WeigU— 

6A7  Wmi,e.31,:  4]  By  6  &  7  Wm.  4,  o.  37, 
s.  4.  any  baker  or  seller  of  bread,  who  shall  soil 

I  bread  in  any  other  manner  than  by  weight,  is 
subject  to  penalties,  provided  tliut  nothing  in  tlie 
Act  shall  extend  to  prevent  a  baker  or  seller  of 
bread  from  selling  bread  usually  B>dd  under  the 
denomination  of  French  or  fane;  breed  without 

'  having  previously  weighed  the  same.  On  aa  in- 
formation for  contravening  the  above  scctinn,  it 

I  was  proved  that  a  purchaser  went  into  a  bakei'a 
shop  and  aeked  for  a  4  lb.  loaf;  a  loaf  vras  handed 
lo  liini  by  the  baker,  which  turned  out  aubslan- 

I  tially  deficient  in  weight    Tho  purchaser  did  not 

I  ask  to  hsTo  the  loaf  weighed,  and  there  was  no  evi- 
dence OS  to  whether  the  loaf  Wt  ever  been  weighed 
or  not.  The  baker  contended  that  the  loaf  was 
fancy  bread.    The  justioos  having  convicted  tl  e 

.  Inker  •.~'HM,  that  tbe  oostomer  having  naked  for 
bread  by  weight,  the  baker  was  bound  to  sell  by 
weight,  whether  the  bread  was  ordinary  or  fancy 
bread :  and  though  he  was  not  bound  to  weiKb  in 
the  presence  of  the  customer,  unless  requested  to 
do  CO,  he  was  bunnd  to  weigh  at  some  time  or 
other,  and  that,  as  the  leaf  was  sabstantially  defl* 
cient  in  weight,  it  must  be  taken,  as  against  the 
defendant,  tMt  he  bod  neverweighed  it;  andtlie 
conviction  was  tljerefore  right.  Tbi  Qdbbm  «. 
Kehnett  :  Tas  Bake  d.  Baundkbs       .         .     81 

3. SaJe  of.  olherviie  tKan  by  Weight—^  S  7 

Wm.  4,  c.  87,  i.  4.1  By  0  &  7  Win.  4,  e.  37.  s.  4. 
any  b^r,  or  seller  of  bread,  who  shall  sell  or 
cause  to  be  sold  bread  in  any  other  manner  than 
by  weight,  shall  forfeit  a  certain  penalty.    The 

Eractice  of  the  appellant  was  to  sell  loavea  of 
read  at  6d.,  varying  the  weight  of  the  loaf  with 
the  price  of  com.  When  he  purposed  to  sell  B 
SJlh.  loaf  for  Gd.,  the  custom  in  bia  bakery  was 
to  put  into  the  oven  41bs.  of  dough,  but  the  loaf 
was  not  weighed  after  baking.  The  apfwllant 
sold,  at  &d.  each,  six  loaves,  wbioh  varied  in 
weight;  but  all,  but  one,  weighed  over  SJIbs  ;-^ 
Hdd,  that  the  appellant  was  rightly  convicted 
of  selling  bread  otherwise  than  by  woighc  Hill, 
Apfellakt;  Bbowsimu,  BiHPONDEirT         .     BOB 

4. AdaUeration  o/—Omvietioa  under  B  £ 

7  H  m.  4,  0.  97,  /or  usiiw  a  certain  mixture  in  the 
making  o/  Bread— QviUy  KnmiieiM.^  The  sp- 
peilant.  a  baker,  was  convicted  under  a  8  oF  6  ft 
7  Wm.  4,  0. 37.  for  using  a  certain  mixture  or  in- 
gredient, to  wit,  ainm,  lU  making  bread  for  sale. 
At  the  hearias  it  ne*  ttox^  *».^  ^  WA. ».  V«i 
adu\let»AeA  ^\tti  «i^iii\  NkA  ^o  "^^^^T^L 
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•ffH-^AP — comUnued. 

of  the  appellant  or  of  the  serrant  who  made  the 
bread  that  alum  waa  UBed  in  the  louf : — Heldy 
that,  to  constitute  the  offence  under  the  above 
flection,  there  must  be  a  guilty  knowledge,  and 
that  tlie  conyiotion  waa  wrong.  Cobe,  Apiei/- 
LAKT ;  Jambs,  Bebpohdent        .        .        .    430 

BREAK  OF  BESIDSHGE:  See  Poob.    6,9. 

BRIDGE — Repair  by  Hundred — Highway  Acty 
1835  (5  A  6  Wm,  4,  c  50),  «.  f^—Construetion— 
^Highvjay$**^**€huTUy  Bridge '*  —  '' Hundred 
Bridge.'^  The  Highway  Act.  1835,  prorides  for 
the  repair  of  highways  in  a  specified  manner  not 
at  the  expense  of  the  hundreds  By  s.  5,  **  high- 
ways," in  the  construction  of  the  statute,  '*  shall 
be  understood  to  mean  all  roads,  bridges  (except 
county  bridges),  carriageways,  cartways,"  &c^ 
Sk.  : — Hdd,  that  '*  coun^  bridges  *'  inomdeshun- 
dn^d  bridges,  and  consequently  tliat  hundred 
bridges  are  not  highways  under  the  Highway 
Act,  1835,  and,  therefore,  that  hundreds  are  not 
relieved  by  that  Act  from  liability  to  repair  hun- 
dred bridges. — SembUf  that  even  if  hundred 
bridges  were  not  included  in  ''county  bridges," 
hundreds  would  not  be  relieved  by  the  Highway 
Act,  1835,  from  tlieir  liability  to  repair  hundred 
bridges,  as  there  are  no  negative  wordti  in  the 
statute  to  relieve  hundreds  from  that  liability. 
Thb  Queen  v.  The  Ivhabitaiits  of  Chabt  and 
LONGBRnXiB 161 

BUILDIKO:    See   Mauciovs  Ikjubt   to   Pbo- 

PEBTY.     2. 

BTJILDnrO  ACT— (18  A  19  Viet,  e.  122),  $.  49- 
JJittrict  Surveyor  $  Feee — Appeal  under  20  A  21 
Vict,  c  43.]  Under  the  Building  Act  (18  &  19 
Yict.  c.  122),  8.  49,  and  the  schedule  thereto,  the 
district  surveyor  is  entitled  to  a  fee  of  10«.  *'  for 
inspecting  the  arches  or  stone  floors  over  or  under 
public  ways:" — Held^  that,  where  a  builder  is 
employed  to  construct  a  series  of  arches  for  cellars 
under  a  public  street  or  streets  surrounding  a 
vacant  piece  of  land  which  is  to  be  let  for  build- 
ing, the  district  surveyor  is  entitled  to  a  fee  of 
10«.  in  respect  of  each  distinct  building  to  which 
any  given  number  of  the  arches  is  intended  to  be 
appropriated, — a  matter  of  fact  which  is  to  be 
ascertained  and  determined  by  the  magistrate 
before  whom  the  fee  is  sought  to  be  recovered. — 
Held,  also,  that  the  decision  of  the  magistrate 
upon  such  a  summons  is  the  subject  of  an  appeal 
under  20  &  21  Viet.  c.  43,  notwithstanding  s.  106 
(the  appeal  clause)  of  the  Building  Act.  Power, 
Appellant  ;  Wigmobb,  Bespondent  .        .    615 

BUKTHKH   OF  PROOF:   See  Publio-bocsb.    1, 
2,3. 

CABAL  :  See  Liohtino  and  Watchiik}  Bate  ; 
Poob-batv.    10. 

CA8E5— ^Bauman  y.  Vestry  of  St.  Panera*  (Law 
Bep.  2  Q.  B.  528)  discussed. 
See  MflTB0F0i<i8  Management  Act,  1862. 
1,2. 

Bayley  v.  Wdkineon  (16  C.  B.  (N.S.)  161  ; 

33  L.  J.  (M.C.)  161)  followed. 
See  Public  Health  Act,  1848.    2. 

-— *  CUirhe  t.  Stanford  {ante,  p.  337 ;  law  Bep. 
6  Q.  B.  357)  followed. 
See  Hacknby  Gabblaqe.    2,  3. 

DavU  V.  Scrace  (Law  Pep.  4  C  P.  172)  (bl- 

lowed. 

See  Public  Hocsie.    2. 


GA8E8 — eonHmted, 

Great  Eatttem  Bailwaf  ▼.  Hamgkky  (Iaw 

Bep.  1  Q.  B.  666)  followed. 
See  Poob-batb.    6. 

Hornby  V.  Goee  (Law  Bep.  2  (^  KISS,  fol- 
lowed. 
See  Fbiendlt  Societt.    1. 

Jonee,  In  rv  (7  Ex.  586 ;  21  L.  J.  (M-C) 

n6)foUowed. 
£S0eBoGrE. 

Mercer  v.  Woodgate  (ante,  p.  119 ;  Law  Bq». 

5  Q.  B.  26)  affirmed. 
See  Highway.    5. 

Metropoliian  Board  of  WotJcm  t.  VwuM 

Bridge  Cb.  (7  E.  &  B.  964 ;  26  L  J. 
(Q.  B.)  253)  diacuaaed. 
Km  Sbweb-bate. 

Furdy  v.  Smith  (1  E.  &  E.  511 ;  28  L  J. 

(M.  0.)  150)  dissented  from. 
See  TcBNPUU  Toll.    3. 

Reg.  V.  Brown  (17  Q.  B.  833)  not  followed. 

/See  Bogus. 

Reg.  V.  Bryan  (Dean  &  B.  C.  C.  265)dutis- 

guished. 

See  Obtaining  Monet   vndeb  Faui 
Pbetenceb. 

Reg.  V.  Cambridgeehire  Juetieee  (1  L.  M.&  P. 

47;  19  L.  J.  (M.G.)  130)  questioDed. 
See  Appeal  to  Qcabtbb  ^obiorb. 

Reg.  V.  Cory  (10  Cos.  O.  C.  23)  Ibllowsi  } 

See  Labobnt.    1. 

Reg.  V.  Fanning  (17  Ir.  C.  L.  289 ;  10  On, 

Or.  C.  411)  disapproved. 
See  Bigamy.    2. 

Reg.  V.  Freke  (5  E.  &  B.  944;  25  L  J. 

(M.C.)  64)  followed. 
See  TuBNPiKE  Toll.    2. 

Reg.  V.   Glamorqantthire  Canal  (3  E.  ft  E 

186 :  29  L.  J.  (M.G.)  238)  discussed. 

See  POOB-BATE.      10. 

Reg.  V.  Grand  Junction  Canal  (7  W.  B.  597) 

discussed. 

See  POOB-EATB.     10. 

Reg.  V.  JTtdUm  (Law  Bep.  8  Q.  B.  360)  fol- 
lowed. 
See  Obscenb  Pdbligatioh. 

Reg.  V.  Hull  Dock  Company  (18  Q.  R  325; 

21  L.  J.  (K.  C.)  158)  dktinguishod. 
See  PooB-BATE.    17. 

Reg.  V.  Hutchimon  (4:  E.  &  B.  200;  24  L  J. 

(M.  0.)  25)  distinguiahed. 
See  TuBNPiKE  Boad.     1. 

Reg.  V.  Lambarde  (Law  Bep.  1  Q.  B  388) 

overruled. 

See  Fbiendlt  Societt.    2. 

Reg,  V.  MBtropoiiian  Dietrtet  RaOwny  Cm- 

pany  (ante,  p.  325;  Law  Bep.  6  Q.  B. 

698). 

See  Bating.    1,  2. 

Reg.  V.  Ort^rd  (8  Ooz,  O.  C.  248)  olMerred 

upon. 

See  Nuisance.    2. 

Reg.  V.    Smith   (3  E.  ft  L.  3S8;  30  L.  J. 

(M.  C.)  74)  discussed. 
See  Poob-Bats.    9. 

Rex  V.  BiUton  (5  B.  ft  C.  851)  diseiUBed. 

iS66  Poob-Batb.    16. 

Rex  V.  CarliU  (3  B.  ft  A.  167)  foilowed. 

^$06  Obscene  PvaucATioei. 
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OEB — eonHfmed. 

-  8t,  Oeorgey  Hanover  8quan  v.  Sparrow  (16 

C.    B.  (N.  8.)  209 ;  33  L.  J.  (M.  C.) 
118)  followed. 

See  Mktropous  Manaoevcnt  Amekd- 
MKNT  Act,  1862.     1,  2. 

-  Taylor  v.  Humphreys  (17  C.  B.  (N.S.)  539; 

31  L.  J.  (M.  C.)  1)  followed. 
See  Public  Horse.    1. 

-  Vestry  of   St.  Giles,  CamberweU  v.   WdUr 

(ante,  p.  261,  n.  1)  diBscnted  from. 
See  Sewers. 

-  WaUingUm  v.  White  (10  0.  B.  (N.  S.)  128; 

30  L.  J.  (M.  C.)  209  :  13  C.  B.  (N.  8.) 
865 ;  32  L.  J.  (C.P.)  86)  disUnguUlied. 
See  PuBUC  Health  Acts.    5. 

nS  LYIKO  ABOUT  A  EIOSWAT :  See 
Highway.    1. 

rmCATE :  See  Beebhouse.    6. 

imCATE  FOK  nXW  UGEKCS  TO  SELL 
BSXB  TO  BEOOVBUXED  OK  TKB 
PKEMIBE8 :  See  Beekhouse.    4. 

nnCATE  FOB  BEHZWAL  OF  LICEEOE : 

See  Beerhouse.    2,  3. 

mnCATE  OF  JITBTIOES:  See  Highway. 
3,5. 

tnriQLTE  OJ  STTPEBiBTEJIDiyQ  ABCHI- 
TECT,  UFlEffI  OF:  See  Metropolis 
Management  Amendment  Act,  1862.  2. 

nnCATE  TEAT  CHUD  IS  EOT  DT  A 
FIT  STATE  TO  BE  SUCCESSFULLY 
YACdEATED:  See  Vaccination. 

EinC ATE  TEAT  SIOHWAY  BE  BO  LOEGEB 
BEPATKET)  BY  FABISE :  See  Highway. 
3,4. 

nOBABI :  See  Special  CoNflrrABLES. 

nOBABI,  WEEBE  A  DISGBETIOEABY 
WBIT: /See  Highway.    4. 

VOE  OF  TEKAHT :  iSfee  Alehouse.    1,  2. 

SGE  nr  OHE  COUNT  OF  ASSAULTIEO  AHD 
ALSO  OF  CABE ALL Y  KEOWIEO  A  OIBL 
BETWEEE  TEE  AGES  OF  TEN  AEI) 
TWELVE  YEABS :  See  Indictment. 

J>  BOBE  OE  TEE  EIOE  SEAS:  See  Bas- 

TABDY. 

OC  OF  BIOET  :  See  Custom. 

GtK  OB  SEBVAET :  See  Embezzlement.    1. 

r,  OFFEECES  BELATIEO  TO:  See  Prac- 
tice.   1. 

riEO — Having  Possession  of  Coining  Tooh — 
ful  Authonty  or  Excuse— 24:  A  25  Vict.  o.  99, 
-Felony— GuiUy  Inient.'\  24  &  25  Vict.  c.  99, 
,  eoacts  that  *^  whosoever  without  lawful  au- 
ty  or  excuse  (the  proof  whereof  shall  lie  on 

rrty  accused),  shall  knowiogly  make  or 
or  hegin  or  proceed  to  make  or  mend,  or 
or  sell,  or  have  in  his  custody  or  possession," 
lie  impressed  with  the  resemolance  of  either 
Df  any  current  coin,  shall  be  guilty  of  felony, 
dictment  under  this  section  that  the  prisoner 
)wingly  and  without  lawful  excuse  feloniously 
In  his  possession  dies  impressed  with  the  re- 
tlance  of  the  sides  of  a  sovereign." — The  pri- 
>  ordered  dies,  impressed  with  the  resemblance 
e  sides  of  a  sovereigpi,  of  the  maker.  The 
jr  gave  information  to  the  police,  who  com- 
oated  with  the  authorities  of  the  Mint.  The 
r  aath<»itiet,  through  the  police^  gave  the 
or  permiflfloii  to  give  them  to  the  prisoner. 


OOiilljiO — eofUimMf. 

He  did  so,  and  they  were  found  in  the  prisoner's 
possession : — Hddy  Urtft,  that  it  was  necessary  iu 
the  indictment  to  negative  lawful  authority  or  ex- 
cuse, notwithtitandint;  that  the  burden  of  proof 
lay  upon  the  accused;  secondly,  that  the  word 
*'  excuse  '*  includes  "  authoritv,"  and  therefore 
the  indictment  was  good;  thirdly,  that  there  was 
no  evidence  to  go  to  the  jury  of  lawful  authority 
or  excuse ;  fourtlily,  that  the  prisoner  being  know- 
ingly in  possession  of  the  dies,  had  a  sufficient 
guilty  knowledge  to  constitute  felony,  whatever 
his  intention  as  to  their  use  might  be.  The  Queen 
9.  Uabvst 94S 

COLLECTIOE  OF  OFFEBTOBT:  See  Eoclebias- 
TioAL  Law. 

COMPEESATIOE:  See  Railway  Gompant. 

OOMPETEECE ;  See  Evidence.    9, 11. 

OOXPLAIEIEO  OF   EUISAECE  BT   lEEABZT- 
AET :  See  Nuisance.    1. 

00EFE8SI0E  :  See  Evidence.    9. 

GOESEET  OBTAIEED  BT  FBAITD :  See  Rape. 

COESPIBAOT — Agreement  to  commit  CitfU  Wrong 
— Fraud  on  Partner  in  taking  Aoeounts  on  DistO' 
lution  of  Partnership.^  A  fraudulent  agreement 
by  a  member  of  a  partnership  with  third  persons, 
wrongfully  to  deprive  his  partner  by  false  entries 
and  by  false  documents  of  all  interest  in  some  of 
the  partnership  property  on  taking  accounts  for 
the  divi^on  oi  the  property  on  the  dissolution  of 
the  partnership,  is  a  conspiracy,  although  the 
offence  was  completed  before  the  passing  of  31  & 
32  Vict.  c.  116,  by  which  a  partner  can  be  crimi- 
nally convicted  fur  feloniously  stealing  partner- 
ship property.    The  Queen  v.  James  Waebubton 
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COESPIBAOT  BY  MEXBEBS  OF  F ABIIAXEBT  : 

See  Vexatious  Indictments  Act. 

OOWIXUCmO'S  —  Hackney  Carriage  —  Street  — 
Toums  Police  Clauses  Act,  1847  (10  cf;  11  Vict.  c. 
89)  M.3,  ^8—Publio  Health  Act,  1848  (11  dt  12 
Vict.  c.  63)  8.  2.]    In  a  district  to  which  the 
Local  Government  Act,  1868,  applied,  a  piece  of 
ground  adjoining  a  raUway  station,  and  belong- 
iDg  to  the  company,  metalled  and  separated  from 
the  highway  only  oy  a  gutter,  was  iised  as  an  ap- 
proach to  the  railway  station.    Private  carriages 
were  allowed  to  stand  there,  but  no  haokney  or 
public  carriages,  except  those  of  the  appellant ; 
the  appellant  by  agreement  with  the  company, 
having  the  sole  right  of  standing  carriages  there 
for  the  purpose  of  plying  for  hire.    The  appellant 
having  been  convicted  in  a  penalty  for  allowing  his 
carriage  to  ply  there  for  hire  without  a  licence : — 
Held,  that  the  place  was  not  a  **  street,"  within  the 
meaning  of  s.  3  of  the  Towns  Police  Glauses  Act, 
1847  no  &  11  Vict.  c.  89),  for  that  the  places  in- 
cluded by  that  section  in  the  word  ^'  street "  were 
places  over  which  the  public  had  a  ri^ht  of  pas- 
sage ;  and  that  the  conviction  was  therefore  wrong. 
CuBTis,  Appellant  ;  Embebt,  Respondent     6^1 

See  Bbidoe  :  Evidence.    5, 7 ;  Highway.   3 ; 

Reoeivino  Stolen  Goods.    2. 

OOESTBTTOTIOV   OF   AOBEEEXET:  See  Pooa< 
rate.    9. 

OOESTBTTOTIOV  OF  BTE-LAW :  See  Fuhebt. 

COESTBUOTIOH  OF  BULES  OF  FBIBEDLT  S0« 
OBIT:  See  Fbiendlt  Sooibtt.    S. 

COESXBTTCTIOV  OF  STATUTE:     8e$  IkmaoQB 
JufTicBS ;  Statute.    1. 


OOHTASIOira  SIBUEBa  (AUKAU)  AOn,  1869 
(32  %  33  VteL  c.  70),  m.  S7,  108,  lOS— Jarifdie- 
Uon  tttmliedli/  given  to  Jiutiaei  to  eonvid  nim- 
Moritir.]  Bys.  57oftbeCoDtagioQBDiBea8ea(Ani' 
vibIb)  Act,  1869,  if  anj  person  eiposea,  in  a  public 
place  wb^re  Buinttlt  %te  commonly  eipowd  for  sale, 
any  itnimni  nlTected  with  a.  contagiom  or  infi^tioui 
disouie,  be  Bhnll  be  deemed  gDJlt;  of  an  ofTence 
against  tbis  Act,  nnlesa  be  abewB,  to  tbe  aatisrso- 
tion  of  tlie  juaticee  before  whom  be  ia  cbargoil, 
that  be  did  not  know  nf  the  same  being  so  affected, 
and  by  B.  103  a  penalty  not  eiceedicg  201,  it  im- 
poeed  oQ  anv  person  goilty  of  an  oStoce  ae>iDitt 
tlie  Act  -.^Bm,  that  jitriediction  iru  implie<lly 
given  to  juaticee  to  BOmtiuuil?  convict  in  a  peoalty 
a  penon  guilty  of  an  ufl'ence  ander  b.  57.  Ccllkk, 
AFFKU-uiT:  Tbimblsaiid  Oteesb,  Bn>fONQEim 
[479 
COWnSUAJXtSE  OF  im :  Bee  PEXBcMrnoN. 
OOBTIBUDtrB  ACT :  Bea  Labcdtt.  6. 
OOHTUnrOUS  TAEOro :  8m  hAwian.  2. 
OOBTBACI   IIT    WJUTUO :   Bee   Habteb   ahd 

Sekvant. 
OOHTSADICTIOir ;  &e  Isdktjti  Abbaclt. 
COHTBIBTniOH  :  Sm  Tvrkfikk  Roah.    2. 

covTBjawnos  bt  bobouoh  tnnasa  fbi- 

SONXIU  TO  OOmiTY  OAOL :  Bee  PsiKiN. 
COVTEIBUTITE  VALVE :  Bee  PooanATt    6. 
OOH  ViUTIOlT  MB  AH  ATTEMPT :  Bee  ItrDitrrHmr 

TOR  Felony. 
OOVVIOnOir  ZOB  USSEICEAHOUS  ;  See  WocND- 

WKVJCnm  ITKSEB  6*7  Wm.  4,  «.  87,  TOE 

VBao  A  czbtah  xiztubb  m  tee 

MAKIHQ  07  BBEAD  :  See  Bbead.    i. 
cons :  £m  Appeal.    1,  2 :  Abbitbatioh. 
COSTS  07  APFZAL:  See  Pciblic  Hocei.    8. 
CBMS-EZAinVATIOV   07  FEOBEOUTEIX:  Bee 

Indecent  AsaAri/r. 
OBUELTT  TO  ABDUUB  :  See  Ahihals. 
CTBTOK— £(a/ul«  Sei'ton*  or  Fain— CiufDnt  fa 
CTErl  Antff  at  StattUe  Seteionifor  hiring  ServanU, 
bad—Claim  nf  Rigbl^  Appellant  4aa  olwri^ed 
miller  5  &  Ei  Wm,  i.  c.  50,  b.  72,  with  obetrucling 
a  pablic  footway.  He  had  put  np  a  etall  for  the 
rale  of  refreehmeiits  at  a  atntutc  seraiouH  for  the 
hiring  of  aervants;  thia  bod  botn  done  for  more 
thao  fifty  yearg,BDd  the  statute  BesaionB  bad  betn 
held  befbre  5  F.liz.  c.  4.  Appellant,  thereupon, 
ooutended  that  hu  had  a  rig)it  by  custom  to  ureut 
hia  Btdll  in  the  fame  way  aa  at  a  fair,  or,  at  all 
eventa,  that  he  bon&  fldo  claimed  such  a  right, 
u)d  the  jnaticea'  jurisdietinn  was  therefore  ousted. 
TbeJuaticeB  having  oonvicted  appellant :— If eU, 
that  the  juBticea  were  riglit;  for  that,  aa  tl>e 
ttatnte  aersiuna  were  introduoed  by  the  Statutes 
of  Labourera,  the  first  of  which  waa  in  the  reign 
of  Edw.  III.,  there  conld  be  no  iiuch  ouatom  by 
immemorial  uaage  as  wns  chiimed.  Bimfbon, 
Apptxi^NT;  Welli,  EiaFoxnEHT  .     4H 

OFSTOH  TO  EBZCI  STALLS  AT  STATUTE  BZB- 

BlOn  70B  EIBIiro  8ZBVABTS,  BAD: 

S<:e  Ccrrau. 

VAF7EAL 


DSCLARATIOH    AOADTBT   FBOPBIXTABT   DT- 

TERE8T :  Bee  Evidkhue.    2. 
DECLABAnOS,  DTI5<}:  5esETiDkKC£.    I, 


DEED;  Bee  Vfoown. 
DE7ICIZVCT    : 

POOB-KATZ. 

DE7ICIEHCT  OT  TBUBT  TUVS :  See  Tmmi    ' 

DEFOOT  07  PLAEB;   Bee  Prauc  HsAtn  An, 

1H18.    3. 
OXP08ITI0B :  See  EmwrcE.    4 ;  PsaniT.  3. 


JouTT   Ihtobmatior  ;    NmsAKCn  It 

MOTAL  AOT,  1855.     3. 

snoBBTios  07  jnTKEB  IV  QBJunm  m 


DIBPUTnrO     APFOETIOXMEBT :     Bee    Poue 

Uealts  Act,  I84S.    2. 
DISTBICT  BDBVEYOB'S   TEES:     See  BmuiK 

SBAIEAaE   BATE   VEBBB    LOCAL   Ad;  &< 

POOB-RATE.      15. 

DURJCITT  :  Bee  ixaianuxT. 

DUTT    07   CM  U  BCU  WABDzn :  See  Eccusw- 

TicAL  Law. 
DtITT   07  7ATEEB:    See   Abahdokisb  Chiu> 

unheb  Two  Yeabb. 
DUTT  07  TTTBTIOE  AS  TO  TAXm  BEOOfill- 

ZUrcB  07  FBOBECDTOB:    Sn  Vm- 

TlOOa  iRDICTKEllTa  AtTT. 

S1TTY  TO  EBXCT  LBIBTBIHS  OOnniGnil 
or  OOHEBCTBHT  WTEH  aUBTOWDB 
KAOAZIHEB:    Bee    QrNFOwscB    Alt. 

18611. 
BTHro  I)ECLABATB}E  :  See  K%'u»sce.    1. 


8m  Poor-rate.  18. 
EOCLEBIABncAL  LAW— CUIerti'io  of  OSerUwi 
— IMy  of  Churehcardene — Moletlinga  Ckrgfmm 
ahxle  cebebrating  Divine  Senine—iS  &  U  ''irt. 
e.  :i2,  J.  2.1  Upon  an  information  under  n  t  ii 
TleC.  0.  32.  B.  2,  againat  the  lespondenh  fur  nn- 
lawfUily  molesting  the  appellant,  "  tlien  being  i 
oJerjrynian  in  holy  orders  oelebrating  Diviue  kt- 
vice  "  in  tlie  pnriah  chorch,  the  evidence  was  ll*t 
tbe  eppelLmt^the  incumlMut),  whilst  eo^gcd  iti 
collecting  the  offertory  durini;  tbe  rtading  of  li.f 
offcrlory  Beiitencea  by  another  elcrjtynuin.  *•* 
ohatructed  by  the  respondents,  who  claimrd  u 
f hurch»«rdena  tbe  tight  of  themsclvea  oollfctinj. 
The  rnagistratfB  decided  that  the  roapondeiiti  Uul 
not  been  guQty  of  the  rflenco  chargi^d,  inaammli 
na  thoBppelkntWBsiiot  at  the  timehe  wasHiob- 
atructcd  "  ministeriug  or  cclebrvting  any  eana- 
nitnt  or  any  Divine  aerrice,  right,  or  oIBw;"— 
JT'ld,  that  their  decision  was  right.—lbe  duly  rt 
collecting  the  offertory  being  a  UlJ  duty  in.pnrd 
by  tlie  rubric  upon  the  "deacons,  chnnihwaldeaN 
or  olhfr  St  person"  (of  lower  degree)  "  appointed 
fur  that  purpose."  Cope,  Ci.nK,  AmUMn; 
Bakbeb  and  OntEBB,  BmoNUBma  .  .  til 
EELS  1  See  FissERr. 

See   Prtuc 

E77ECT07WAJT07H0IME0TaEWAB«aW- 
HEET  umEX  S8  •  H  TICT.  «.  IT, 
1. 9 :  &e  Poofi-BATE.    18. 

ZLECnOB  07  OUABDUnOE  VOOB:  SeePn- 


INDEX. 
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ZLBOnOV  TO  ADOPT   BXXSDT:   8e$  Public 
Hbalth  Act.  1848.    4. 

mnrRZZT.IMEHT  —"  CUrk  or  SfrvafW^^Trea- 
mrer  of  Friendly  Society— 2^  &  25  VieL  c.  96, 
f.  68.]  A.  was  treaHOier  of  a  friendly  society, 
whose  rules  directed  that  all  the  mooeys  of  the 
aocibty  slioold  be  paid  to  the  treasurer,  and  that 
he  shouM  make  no  payments  except  on  an  order 
signed  by  the  secretary,  and  countersigned  by  the 
chairman  or  a  trustee,  and  that  ho  should  f^ve 
security.  By  another  rule,  all  the  moneys  of  the 
society  were  vested  in  trustees.  A.  was  a  muraber 
of  the  society,  but  received  no  payment  for  filling 
the  office  of  treasurer : — Heldy  on  an  indictment 
against  A.. as  clerk  and  servant  of  the  trustec'S  of 
the  society,  for  embezzling  money  which  he  had 
zeocived  aa  treasurer,  that  A.  was  not  the  **  clerk 
or  servant "  of  the  trustees  within  s.  68  of  24  &  25 
Vict.  0.  m.    The  Qusen  v.  Tyb£E       .         .     68 

8. Indictment — Evidence — Hiree   aei$  of 

Embezzlement  in  One  Jndictmenl--2i  A  25  Vict, 
e.  96, ».  71—31  &  82  Vict,  c.  1 16,  n.  1.]  The  prisoner 
was  a  member  of  a  co-partnership.  It  was  his 
duty  to  receive  money  for  the  eo  partnership,  and 
once  a  week  to  render  an  account  and  pay  over 
the  gross  amount  received  during  the  previous 
week.  During  each  of  three  several  weeks,  with- 
in six  months,  the  priiioner  received  various  small 
sums,  and  failed  to  account  for  them  at  the  end  of 
the  week,  or  to  pay  over  the  gross  amount,  but 
embezzled  the  money : — Held,  that  he  might  pro- 
perly bo  charged  with  embezzlins^  the  weekly 
aggregates;  tlmt  three  acts  of  embezzlement  of 
Buch  weekly  aggregates  within  six  months  might 
be  charged  and  proved  under  one  indictment; 
and  that  evidence  of  the  small  sums  received 
during  each  week  was  admissible  to  shew  how 
these  aggregates  were  made  up.     The  Queen  v. 

Bdmund  Balls 400 

WM nggy.T.'Bii  Kw-r ;   g^c  Fbikndlt  So(jiett.    3. 

EMPLOTMEHT  OF  CHUD  UHDEB  EIGHT 
YZABS:  See  Workshop  Bbqxilation 
Act. 

EVCBOACSXZRT :  See  Hiohwat.    6. 

EHOIHS  E0TT8E,  BATEABUITT  OF:  See  Poob- 

RATE.      2. 

EHTBT  AOADTST  FBOFBIETABT  IHTEREST: 

See  Evidence.    2. 

EVIDENCE — AdnUssibUiiy  of  dying  declaration 
— **  No  preeeiU  hope  of  recovery"']  On  a  trial  for 
murder  a  written  declaration  of  the  deceased  was 
put  in  evidence  for  the  prosecution.  The  declara- 
tion was  made  on  oath  to  a  magistrates'  clerk, 
about  thirteen  hours  before  death.  The  clerk 
asked  the  deceased  before  he  took  down  her  state- 
ment, whether  she  felt  she  was  likely  to  die  ? 
She  said,  "  I  think  so,  from  the  shortness  of  my 
breath."  Her  breath  was  then  extremely  short. 
The  clerk  said,  **  Is  it  witli  the  fear  of  death 
before  you  that  you  make  these  statements,  and 
have  you  any  present  hope  of  your  recovery?" 
8he  said,  *^  None.**  The  clerk  then  wrote  out  her 
statement,  and  added  to  it  the  above  conversation, 
in  the  form  of  a  statement  by  the  deceased,  but 
he  omitted  the  word  "  present  **  before  '*  hope.** 
He  then  read  over  to  the  deceased  what  he  had 
written,  and  she  then  added  the  words  ''at 
present "  before  '*  hope,**  and  signed  the  declara- 
tion : — Heldj  that  the  statement  was  not  admissible 
in  evidence,  as  it  did  not  appear  to  have  been 
made  tmder  a  settled  hopeless  expectation  of 
death,  inasmuch  as  the  deceased  bad  ezpres&ly' 
qualified  the  words  **  no  hope,"  lay  inserting  before 


EVIDEHOB — continued, 

them  the  words  ^  at  present**  The  Quexv  v. 
Jenkins 6T 

2. Dedaraiion  or  Entry  of  a  deceased 

perton  againtt  Proprietary  Interest — Poor — Settle^' 
ment  htt  Renting  a  Tenem*nt  under  6  Geo.  4,  e.  57, 
«.  2 — Evidence  of  Payment  of  the  Kent — Presump- 
tion  of  Payment  from  Undisturbed  OccupiUion,'] 
A  declaration  or  written  entry'  by  a  deceased 
person  when  occupier  of  a  house  that  he  was 
tenant  at  so  much  rent,  and  had  paid  it,  is  admis- 
sible evidence,  as  a  declaration  against  proprietary 
interest,  to  prove  the  fact  of  the  payment  as  well 
as  the  tenancy,  and  so  to  shew  that  the  deceased 
had  acquired  a  settlement,  under  6  Geo.  4,  c.  57,  s. 
2,  by  renting  a  tenement.  Qwere,  whether  undis- 
turbed occupation  for  four  years  by  a  person  proved 
to  be  a  tenant  at  a  rent,  is  not  presumptive  evi- 
dence that  the  rent  has  been  paid.  The  Qceen 
V,  The  Qovebnobs  and  Guardians  of  Exetib  70 


8. 


Abandonment  and  Exposure  of  Infant 


whereby  Life  is  endangered — 24  i  25  Vict.  c.  100, 
s.  27.]  A.  and  B.  were  indicted  under  s.  27  of 
24  &  25  Vict.  c.  100,  for  that  they  *'did  abandon 
and  expose  a  certain  child  then  being  under  the 
age  of  two  years,  whereby  the  life  of  the  said  child 
was  endangered."  A.,  the  mother  of  a  child  five 
weeks  old,  and  B..  put  the  child  into  a  hamper, 
wrapped  up  in  a  shawl  and  packed  with  shavings 
and  cotton  wool,  and  A.,  with  the  connivance  of 
B.,  took  the  hamper  to  M.,  about  four  or  five  miles 
off,  to  the  booking  office  of  the  railway  station 
there.  She  there  paid  for  the  carriage  of  the 
hamper,  and  told  the  clerk  to  be  very  careful  of  it, 
and  to  send  it  to  G.  by  the  next  train,  which 
would  leave  M.  in  ten  minutes  from  that  time. 
She  said  nothing  as  to  the  contents  of  the  hamper, 
which  was  addressed,  ^  Mr.  Carr*8.  Northoutgate, 
Gisbro.,  with  care,  to  be  delivered  immediately,"  at 
wliich  address  the  father  of  the  child  was  then 
living.  The  hamper  was  carried  by  the  ordinary 
passenger  train  from  M.  to  G.,  leaving  M.  at 
7.45  PJf.  and  arriving  at  G.  at  8.15  p.m.  At 
8.40  P.M.  the  hamper  was  delivered  at  its  address. 
The  child  died,  three  weeks  afterwards,  from 
causes  not  attributable  to  the  conduct  of  the 
prisoners.  On  proof  of  these  facts  at  the  trial,  it 
was  objected  for  the  prisoners  that  there  was  no 
evidence  to  go  to  the  jury  that  the  life  of  the  child 
was  endangered,  and  that  there  was  no  abandon- 
ment and  no  exposure  of  the  child  within  the 
meaning  of  the  statute.  The  objections  were  over- 
ruled, and  the  prisoners  found  guilty : — Heid,  by 
the  majority  of  the  fifteen  judges,  that  the  convic- 
tion  should  be  affirmed.  The  Queen  v.  FalkimG' 
ham 164 

Admissiony  after  Death  of  Witness,  of 


Deposition  taken  before  Justice — Signature  by  Jus- 
tiotf—n  &  12  Vict,  c  42,  s.  17— Form  of  Indict- 
ment— Uncertainty — Surplusage.']  Section  17  of 
11  &  12  Vict.  c.  42,  enacts  that  iustices,  before 
they  commit  an  accused  person,  shall  ^  take  the 
statement  (M.)  ...  of  those  who  bhall  know  the 
facts  of  the  case,  and  shall  put  the  same  into 
writing,  and  such  depositions  shall  be  read  over 
to  and  signed  respectively  by  the  witnesses  who 
shall  have  been  so  examined,  and  shall  be  signed 
also  by  the  justice  or  justices  taking  the  »ame  . . . 
and  i^  upon  the  trial  of  the  perbon  so  accused,  it 
shall  be  proved  . . .  that  any  person  whose  depo- 
sition shedl  have  been  taken  as  aforesaid,  is  dead 
. . .  then,  if  such  deposition  purport  to  be  signed 
by  the  justioo  by  or  before  wliom  the  same  pur^ 
ports  to  havo  been  taken,  it  shall  bo  lawful  to  read 


■ach  depoation  as  evidenoe  in  moh  piaarcntion,  ' 
withnut  further  proof  tii^reof."  The  reference 
(H  )  ia  to  B  t^hcdnle  of  the  Act  where  there  in  B 
form  for  these  dep<i«itioiiB.  which  commeEoeB  with 
a  heodine  coDtainiiig  the  nomee  of  the  witnessea 
examined,  and  ooDclndea  '  the  aboie  depoaitioiu 
of  C.  D.  and  E.  F.  were  taken  and  [Bworn]  btCore 
me  at  ,  un  the  da;  and  yeai  fint  above  toeo- 
tioned,"  and  then  followH  immediate!^  the  ligna- 
ture  of  the  iuatice:  Hdd, — overrnling  Btg.  Y. 
Bichanit  (4  F.  &  F.  8C0).— that  it  it  not  neoenary 
that  eaob  depoaitioD  ihonld  be  dtpied  by  the 
jnatice  taking  it ;  and  therefore  where  a  nnmber 
of  depositions  takea  at  the  game  healing  on  aere- 
tal  sbeeta  of  paper,  were  &ateDed  together  and 
■igned  by  the  jiutioee  taking  them,  unoe  onl^  at 
the  end  of  all  the  depoaitiona  in  the  form  giTen 
in  the  aehedule,  that  one  of  these  depodtionB  wa« 
admiaaible  in  evidence  nndei  s.  17,  aRer  the  death  ' 
o!  the  witnese  natdng  it,  altbou^  no  part  of  it 
was  on  the  sheet  signed  bj  the  jiutioe.  An  in- 
dictment charged  A.  with  having  made  a  &lae 
declaration  before  a  juetice  tbat  ho  bad  lost  a 
pawnbroker's  ticket,  whereas  be  had  not  lost  the 
Uebet,  but  "  had  sold,  lent,  or  deposited  it  with 
one  "  C. : — HM,  ibut  the  indictment  was  not  bad  . 
for  uncertainty,  because  the  wcrds  "  had  sold,  | 
lent,  or  dopoidted  it "  were  mere  surplusage,  and 
therefore  an  error  in  tbem  did  not  aficct  ttie  in- 
dictmenL    The  Qceen  v.  Paskks      .         .     IBS 

t.  Onui  of  Proof — Rtetivinti  Stoloi  Qoodt 

— Preetoiu  Comtirtion — HoUdioI   CriminaU  Actt 

giA33  Fitt  e.99),  «.  11— CbtwtrurfioB.]  32* 
Viet.  o.  99, 8.  II,  enacts,  that  when  any  person 
wbn  has  been  preTioasIy  convioted  of  certain 
specified  oScnccs,  "  is  found  in  posaesaian  of  stolen 
good^  evidence  of  such  previona  conviction  shall 
be  admissible  as  evidence  of  his  knowledge  that 
•och  goods  have  been  stolen : "  and  in  prooeedinp 
•gainst  snch  person  as  receiver  of  stolen  good*, 
proof  may  be  given  of  his  previous  coDTiclion, 
"provided  that  not  less  than  seven  days'  notice 
atwUbo  given  to  such  person  that  proof  is  intended 
to  be  given  of  his  previous  ccnviction.  and  that 
he  wO)  be  deemed  to  have  known  mrh  goods  to 
have  been  stolen  until  ho  baa  proved  the  con- 
trary":— Held,  on  an  indictment  for  receiiing 
stolen  goods,  that  service  of  a  notice  under  this 
section  and  proof  of  a  previous  couviction,  does 
not  relieve  the  proseaution  from  the  necessity  of 

Kring  thai  the  prisoner  knew  tbat  the  goods 
.  boMi  stolen.    Tbb  Qdmkh  «.  Jobs  Davis 

[ITa 

6,   JuritdieUmt — Ship    and   Shipping  — 

Ovmerthlp  o/  Vend  —  Hmttration  —  Merehimt 
Shipping  Ael,  1854  (17  £  16  Viet.  c.  104),  i.  106^ 
On  a  trial  for  maliciously  wonnding  on  the  high 
MBS,  it  was  stati^  by  throe  witnessca  that  the 
vessel  was  a  British  ship  ot  Shields,  and  tbat 
■he  was  sailing  under  the  British  flag,  hot  no 
proof  was  given  of  the  register  of  the  veoel  or  of 
the  ownorship : — Hdd,  that  the  oourt  had  juris- 
diction over  the  offence ;  first,  because  the  evi- 
dence was  sufBcient  to  prove  that  tbe  vessel  wai 
a.  Brilish  vessel ;  secondly,  because  even  if  it  had 
appeared  that  tbe  vessel  was  not  regiHtered,  the 
Oiurt  would  still  have  jarisdiction,  as  there  ia 
nothing  in  the  Merohaut  Shipping  Acts  to  take 
•way  that  jurLsdiction,  and  also,  by  reason  of  *, 
106  of  the  Merchant  Shipping  Act,  1854,  which 
prorideB  that,  as  reBardi  the  punishment  of 
oDmwB  committed  on  board  snch  a  ship,  she  shall 
be  deaJt  m'tii  in  Ihe  nme  nuum  aa  if  tbe  v<«n 


a  reoognized  British  slu'p^    Thb  Qom  «.  filB 

Sbbebo 11> 

7.  Pajwy — Annoento  Ctmmimiamenftr 

iBoiu'rinii  iKto  Extttatre  of  Oomi*  FrwHern  al 
Aferfi<m*-26  7ieL  e.  29,  «.  7— OoiulnKttw.]  Hj 
26  Vict  0.  29,  s.  7,  it  is  enacted,  that  witnuM 
brfore  commissiDneta  for  inquiring  into  the  eiiit- 
ence  of  corrupt  pF»cticea  at  elecbona  ehall  not  bt 
eicuscd  bom  answering  qnestioas  on  tbe  paid 
that  tlie  answers  thereto  may  erimiiMte  tb^ 
and  '■that  no  (tatement  made  byaoypenania 
answer  to  any  qneation  put  Iw  aium  ccnmi- 
sionen  shall,  exe«>t  in  esse*  w  indictments  fet 
perjury,  be  admiMiUe  in  evidenoe  in  any  pnrael- 
ing,  civil  or  criminal " :— Hdd,  lh*t  "except  '• 
oases  of  indictmenta  far  perimy"  •|>plie*  coljb 
peijury  oommitted  belbra  Itae  oommiaoiaiei^  wl 
therefore  <m  an  indictment  Ua  ^e^niy  csmmiM 
at  the  trial  of  an  election  petition,  evidence  i 
answers  to  commiMiDner*  appointed  to  inqtin 
into  the  eiistenoe  of  cismpt  pi»«tioea  at  the  Aay 
tkm  in  qneation  is  not  admisaible.    Thb  Qcm  t. 

Bum* 1" 

$  24  it  25   Yitt.  e.   100.  «.  60-''&(r< 

DuponKon  of  Dtad  Bodg  of  ChUd.']  Indi* 
ment  for  endesvonring  to  ooncenl  the  birth  o(  s 
child  by  secretly  di^iosing  of  the  d«^  bodj 
thereof.  B.  60  of  24  4  15  Vict  c.  100,  enscti 
that  "  if  any  woman  shall  be  delivered  of  a  child, 
eveij  person  who  shall  by  any  secret  dispositioii 
of  the  dead  body  of  the  chilil  .  ,  .  endeavoui  to 
ooDoe*]  the  birth  thereof,  shall  be  guilty  of  a  mi*- 
demeaDour  .  .  ."—The  prisoner  put  tbe  dead  bodv 
of  her  child  over  a  vrall  4i  feet  bigb,  which 
divided  a  yard  bom  a  field.  The  yard  was  at  Um 
back  of  a  public  bouse,  and  was  naed  by  tbe 
occupiers  of  that  and  three  other  boaam.  'l"here 
was  no  thorongbbre  into  or  through  the  jBrd,  and 
no  entrance  into  it  except  by  a  narrow  punge 
from  the  street  The  pHsooer  did  not  live  in  »lj 
of  the  four  houses  that  hod  tbe  nae  of  the  jird, 
Bud  she  must  have  passed  from  the  street  into  tliu 
yard  in  order  to  throw  the  body  over  the  wsU. 
A  person  looking  over  the  wall  from  Uie  jwd 
would  see  the  body,  but  persons  going  thioogh 
the  vBid  or  using  it  in  the  ordinary  way,  would 
not  see  the  body.  Tbe  field  was  a  gross-aeld 
used  by  R  butcher  for  graiing.  The  field  bad  do 
gate  except  from  the  butcher's  yard,  and  there 
was  no  public  path  through  the  field,  dot  any 
path  in  the  field  that  would  take  any  one  within 
sight  of  tbe  body.  No  person  going  into  the  fifld 
in  their  ordinary  occupotion  would  go  ami  the 
body  or  see  it,  nor  would  they  ace  it  onlesB  Ihej 
vrent  up  to  the  part  of  the  wall  where  the  bodj 
lay.  The  body  was  found  by  cbanoe  by  a  child. 
There  was  nothing  on  or  over  the  body,  and 
nothing  to  conceal  it  except  its  sitoatiDa . — HM, 
that  there  vras  evidenoe  to  go  to  the  jtuy  of  » 
"  seoret  dispoaition  "  of  the  body  nnder  a.  GO  (( 
24  *  25  Vict  c.  100.  Th*  Qcd«  • 
BBOWa 


e  indicted  and  tried  tt 


other.    Tux  QvnH  «.  Patmi 


ipetent  wltnesa  Ics  the 
Tin  Asn  Otbkh      tM 


soncrs,  two  children, one  aged  eight  ai 
a  little  older,  were  tried  for  attcsaiittngtoababMrt 
a  reilwBV  train.  It  was  pwred  *&■*.&!■  lotbM 
tA  "iaa  ^fraioan  and  •  iwJinHMli  twlag  |ihnI. 


INDEX. 
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HmCE—eonHnued. 

r  they  had  been  apprehended,  the  mother  of 
of  the  prisoners  said:  '*You  had  better,  as 
d  boys,  tell  the  truth  ;*'  whereupon  both  tlie 
loners  confessed: — Hdd,  thHt  this  confession 
I  admij>8ible  in  evidence  against  the  prisoners. 
£  Queen  v.  Bxete  and  HiOfcocK  .        .    469 


11. 


Competence  —  Joint   Indictment  and 


cd — Wife  of  One  Prisoner  oalled  an  Witne$$/or 
dher.']  Where  two  prisoners  are  indicted  and 
d  together,  the  wife  of  one  is  not  a  competent 
aees  for  the  otlier.  The  Qceeh  v.  James 
ixpsoNy  William  Damzet,  aud  Abraham 
>B 475 

-  See  Embbzzlemekt.   2 ;  IifDBCEifT  Assault. 

-  See  Public-house.   1 ;  Wounbino. 

tDZSCE  HSABD  BT  JUBT  OUT  OF  OOUBT: 

iSet  View. 

IDSVOE  OF  EAVnrO  USED  A  HIT  FOB 
TAXOrO  GAME:  See  Poachino  Pre- 
yektiom  Act. 

OAVATIOir  OF  COFBOUTES:  See  Poob- 
eate.    9. 

OEFnOlTAL  PBIFCIFLES  OF  YALUATIOB: 

See    Valuation     (Metbopolis)     Act, 
1869.     1. 

GE88  OF  FOBCE  DT  AflSEBTIOK  OF  BIOET: 

See  JuBisoiOTioN  of  Justices.     2. 

OTaKABT.E  UflUOBr-Beer-^BiUiardldoenee- 
tr  Licence— S  A  9  VicL  c,  109,  <«.  10,  ll.T  Ex- 
sable  liquors  are  liquors  subject  to  the  duty  of 
ise ;  and,  therefore,  beer,  upon  which  an  excise 
.y  is  no  longer  paid,  is  not  an  exciseable  liquor, 
was  licensed  under  8  &  9  Vict  109,  to  keep  a 
ise  for  billiard  playing ;  and  the  licence  pro- 
ed  that  A.  should  not  knowingly  allow  the 
isumption  of  exciseable  liauors  in  the  house  by 
sons  resorting  thereto,  ae  was  also  licensed 
ier  3  &  4  Vict  c.  61,  and  82  &  33  Vict  c  27,  to 
L  beer,  wine,  &c.,  to  be  consumed  in  the  house, 
had  allowed  the  consumption  of  beer  by  per- 
is  resorting  to  the  bouse  for  the  purpose  of 
ying  billiards,  and  was  convicted  of  an  offence 
unst  the  tenor  of  his  billiard  licence : — Ueldt 
kt  A.  had  not  been  guilty  of  selling  exciseable 
uor.  and  was  wrongly  convicted.    JoNsa,  Ap- 

J^ANT ;  WmTTAKEB,  BxBPONDEMT  .  .      210 

:CI8E  FBOfiECUnOir— iVoiuM  of  Appeai—No- 
j  of  Hearing— Service  on  Convicting  Magie- 
tea— 7  <fe  8  Geo.  4,  e.  53,  ».  83—4  Viet,  e,  20,  «. 
]  Where  an  adjudication  by  justices  on  an 
ormation  under  the  Excise  Act  (7  &  8  Geo.  4, 
>3)  is  appealed  against,  notioe  of  appeal  must, 
B.  83,  be  served  on  the  justices  >— i/eW.  that 
vice  in  court  upon  the  clerk  to  the  justices,  in 
or  presence,  was  good  service.  Notice  of  hear- 
:  of  the  appeal  is  also  by  4  Vict  c.  20,  s.  30, 
nired  to  be  served  on  the  respondent  at  his 
.ce  of  abode : — Held,  that  such  notice  must  be 
ved  on  the  person  laying  the  information,  and 
it  service  at  the  office  of  excise  was  insufficient, 
hough  by  7  &  8  Geo.  4,  c  63,  s.  61,  no  infor- 
tion  can  be  exhibited  under  the  Act,  except  by 
t  order  of  the  oommissionert  of  excise.  The 
SEN  V.  Eaves 118 

:0LU81VE  OOOUPAnOB  OF  LABD:  See  Pooa- 

RATB.     9.    « 

XMPnoV  FBOM  TOLL :  iS^  Tubnfiu  Toll. 
1.2. 


EXPEHBES  OF  SVLABOEMEVT  OF  PBHOH: 

iS^PRIBQN. 

EZFIBATIOV  OF  UCEVGE ;  See  Alehouse.    2. 

EZF08IHO  OOOBS  FOB  SALE :  iS^MABKBn  and 
Faiks  Clauses  Act,  1847. 

EZP08UBE  OF  DIFAHT :  See  Evidence.    8. 

FAGTOBT :  See  Factory  Act,  1867.    1,  2. 

FACTOBY  ACT,  1867  (30  d  31  Vict,  c.  103),  t. 
3,  eube.  6,  7— *'  Factttry"—''  Making  of  an  Ar- 
/icte."]  By  80  *  81  Vict,  c.  103,  s  3,  "  factory  " 
^idl  mean  .  .  .  5,  **  any  premises  in  which  steun, 
water,  or  other  mechanical  power  is  used  for  mov- 
ing machinery  employed .  .  .  (b)  in  the  manu- 
facture of  any  article  of  metal  not  being  machi- 
nery." A  company  carried  on  very  large  works, 
comprising  the  business  of  blast  furnaces,  iron 
rolling  muls,  engine  building,  and  iron  ship- 
building, in  all  its  branches.  The  whole  of  the 
several  branches  commimicated,  and  were  open 
from  one  end  to  the  other,  and  were  within  one 
common  boundary.  A  boy  was  employed  as  a 
rivet-boy,  and  in  the  department  where  he 
worked  eieam  machinery  was  in  use  for  cuttinz 
and  shaping:  iron  plates,  and  rivets  were  heated 
there ;  both  the  plates  and  rivets  were  used  in  the 
manufEUsture  of  a  ship.  The  company  having 
been  convicted  of  having  employed  the  boy  in  a 
**  factory"  beyond  the  statutable  number  of 
hours : — Edd,  that  the  department  in  which  the 
boy  was  employed  was  a  •*  factory "  within  the 
above  definition;  and  that  the  conviction  was 
therefore  right.  Semible^  that  a  ship  is  not  ^  an 
article  *'  wiuLin  the  meaning  of  s.  3,  subs.  7,  which 
defines  *'&ctory"  as  "any  premises  in  which 
fifty  or  more  persons  are  employed  in  any  manu- 
facturing process  "  manufacturing  process  being 
defined  as  *'  any  manual  labour  incidental  to  the 
making  of  any  article  or  part  of  an  article." 
Palmeb's  Shipbuilding,  &o.  Compamt  v.  Chattob 

[28 

2. (30  A  31  VicU  e.  103),  «.  3,  mtb-e.  7— 

Factory— Slate  Qaarry:\    A  slate  quarry,  a  large 

rn  space  extending  over  an  area  of  400  acres, 
works  of  which  are  carried  on  in  the  open 
air,  the  only  buildings  being  sheds,  and  in  which 
more  that  fifty  persons  were  emploved  in  splitting 
the  rock  into  slates  and  shaping  them  for  sale,  is 
not  **  a  factory  "  within  the  meaning  of  30  &  31 
Vict  c.  103,  s,  8,  sub-s.  7.  Qtusre,  whether  the 
process  is  *'  a  manufacturing  process  "  within  the 
meaning  of  the  subKseotion.     Kent  v,  Abtlbt 

[114 
FALSE  OATH :  See  Pebjubt.    1. 

FALSE  FBSTEirCES— 24  A  25  Vict,  c  96,  b.  88— 
Temporary  we  of  Chatid:]  Sect.  88  of  24  &  25  Vict, 
c.  96,  enacts  that,  **  whosoever  shall,  by  anv  fidse 
pret^ccb  obtain  from  any  other  person  any  chattel, 
money,  or  valuable  security,  with  intent  to  de- 
fraud, shall  be  guilty  of  a  misdemeauour  .  .  .  '* : 
— Hdd.  that  *^  obtain  *'  does  not  mean  obtain  the 
loan  of,  but  obtain  the  propertv  in,  any  chattel, 
&o.,  and  that  to  constitute  an  obtaining  by  &lse 
pretences,  it  is  essential  that  there  should  be  an 
intention  to  deprive  the  owner  wholly  of  the  pro- 
perty in  the  chattel,  and  consequently,  that  obtain- 
ing by  false  pretences  the  use  of  a  chattel  for  a 
limited  time  only,  without  an  intention  to  deprive 
the  owner  wholly  of  the  chattel,  is  not  an  obtain- 
ing by  false  pretences  within  s.  88  of  24  &  25  Vict, 
c.  96.    The  Qubem  v.  Kilham  •  •    171 

Bee  Labcent.    3, 5. 


mOHT ;  Sh  Coomo ;  Pbidtici. 


TEBM  irATOHX,  AniULB:  Ste  Labokrt.  1, 6. 

nsAUTT  or  DEcmoir  oi  asbitratobs  ob 

JltBTIOEB:  8te  Fbibndlt  Sooieti.  2. 
TiMSSST—Faux-Seiuon  Jot  Sdt—ThaiBm  Oon- 
tervancy  Ad.  1S64  (27  rt  28  Viet.  a.  113),  h.  65, 
67 — Ctmtlrurtiaa  of  Bye-Laia.]  The  65th  Section 
of  the  Tbamea  CoDeervnucj  Act,  1864  (27  &  28 
Vioi  0.  113}.  Impowera  the  Kuuervnton  to  make 
bjH-lBiTB  for,  amongst  other  thiogn,  "determimng 
the  times  during  which  the  taking  of  any  par- 
ticular or  speaifled  kinds  of  fish  sbsU  not  be  prao- 
tised."  One  of  the  bye-laws  made  in  puTsuaoce 
tk  that  autliority  wu  as  follows :— "  The  follow- 
ing respectito  periods  shall  be  deemed  to  be  the 
fence-season  in  the  upper  riTtrr,  thut  is  to  say, — 
(a)  For  Salman,  salmon-treat,  and  trout,  the 
period  between  the  IDth  of  Septemhei  [n  each 
year  and  the  Slst  March  following,  both  inolu- 
sive— (6)  For  pikej  jack,  perch,  roach,  rodd,  bar- 
bel, bream,  chubb,  caro,  tenoh,  pnyling,  gudgeon, 
fope,  ilftoe,  crayfish,  ble»k,  minnow,  and  e»ery 
ind  of  flsli  known  as  river  flsh  [except  salmon, 
anlmon-trnnt,  and  trout),  the  period  between  the 
I4th  February  in  each  year  and  the  Slst  Ma; 
following,  bolh  inclusive:" — Hdd,  that  "eels 
are  included  in  tlie  general  words,  "every  kind 
of  flsh  known  nt  river  fiih."   Wooohoubb,  Ajtel- 

UNT ;   ETHEBIDQIt  KraPOUDBNT  .  .      SH 

nzzD  hkh  iob  ckTcsaa  balkoit:  sm 

Saijion  Fibhebv  Aci^     I. 
VLAJ} :  5m  Haoenct  CABSiAsn. 
nOATIKO  BABOE,  BATEABIinT  OW:  8t»  POOK- 


;  Ste  HiOHWAT,  2,  5. 
rOBOKET— "  AcqaittatiM  or  Beceipt/or  Moaay," 
~2i  d:  25  Viet.  e.  98,  i.  23.]  Section  23  of  24  & 
25  Vict  c.  98,  enacts  that  "whoever  shall  forge 
.  .  .  any  acquittance  or  receipt  for  money  .  .  . 
■hall  be  guilty  of  felony."  A.  iraa  secretary  of  a 
friendly  society  which  liad  branches  in  various 
lowns.  Any  member  who  had  paid  all  his  dues, 
on  going  fjom  one  of  these  towns  to  anollier,  was 
entilled  to  a  document  called  a  "clearance,"  whioh 
admitted  him  to  membership  at  any  ptaoe  where 
a  branch  of  the  society  existed.  Tlie  qnaMca- 
Uoris  for  membership  were  the  payment  of  an 
enltBQce  fee,  a  time  of  probation,  and  certain 
general  payments  wLieh  were  made  to  the  secre- 
tary, whose  duty  it  was  at  once  to  hand  them 
over  to  t|je  treasurer.  A  clearance  had  to  be 
signed  by  tlie  t^ecretury  and  by  two  other  offlcen 
of  the  society.  Neither  of  these  two  officers  re- 
ceived or  was  responsible  for  any  of  these  pay- 
ments, nor  were  their  signatores  (o  a  olearunce 
understood  as  importing  that  any  money  bad 
'   ^-'   them.    C,  a  member  of  the 


ived  by  t 
dety,  wns  entitled  to  a  clearance,  having  paid 
_-.  all  his  duea,  but  the  money  bo  bad  so  paid 
had  not  boon  aocoonled  for  by  A.  to  the  treasurer. 
A.  sent  G.  a  clearance  to  which  be  had  forged  the 
names  of  the  two  ofQcers  whose  sigziatures  besides 
his  own  were  necessary  for  the  validity  of  the 
oleemnce.  The  clearanoe  oertifled  that  the  btarer 
O.  was  a  member  of  the  branch  of  the  soaiety 
granting  it,  and  had  paid  all  dnet  and  demands, 
and  it  then  anthoriiedanyother  branch  to  receive 
0.  as  a  clearanoe  member : — Held,  that  the  clear' 
ftnce  was  not  an  "acqnitlanoe  or  receipt  for 
.mnue;"  within  a.  23  of  24  li  23  Vict  c.  98.  Tub 
QDXBr  r.  Fumca VA 


fl, AnUdaled  i)ead— "fbrys'-^t^B 

Viet.  e.  98,  «.  20.1  It  ia  forgery  to  make  a  dnd 
frandolently  witb  a  blse  date,  «]ien  the  data  is 
a  malerial  part  of  the  deed,  altbongh  the  deed  ti 
in  &ct  made  and  execoted  by  and  brtwesu  lbs 
persons  by  and  between  whom  ft  poipecti  Is  be 
made  and  eiecnted.    Tbb  Qcek>  e.  BiMm    141 

3, 24  4  25  Firf.  e.  98.  *.  24—"  ffwrwrt,' 

-*±\aiorU%;-  "Stquaf  "for  tfcs  PapMal  if 
Money  "— £etwtp(.j  Beet  24  of  25  TioL  e.  K 
enacts  that  "  whenever,  with  intuit  to  iMsid. 
shall  make  .  .  .  any  warrant,  order,  aathmity, « 
request  for  the  payment  of  money  .  .  .  lot,  in  Iha 
nuue,  or  on  the  acoonnt  ot  any  otW  pcnon,  sib- 
out  lawfol  adthority  or  excnae,  .  ,  .  diaU  kt 
guilty  of  felony  : " — BM,  that  a  iliii  iiiiiial.  ■ 
form  a  mere  receipt  given  by  s  depaator  bt 
bnilding  society  that  received  money  on  depoal. 
might  properly  be  deecribed  in  an  indictment  si  s 
"warrant,  "authority,"  or  ''requeat"  for  tlie  jay- 
ment  of  money,"  if,  l<y  the  cnstom  of  the  sijoety, 
such  receipts  were  in  fsot  treated  as  wanuiU, 
authorities,  Euid  reqaeats  for  the  njjDcot  (f 
money  ;  and,  therefore,  that  a  person  forging  nrti 
a  receipt  might  be  properly  convicted  uiSer  i.  ?( 
of  24  A  25  Vict.  e.  98,  nprai  an  indictment  deacvib 
ing  the  document  as  a  *-  wanant,"  "  anthuri^,'  ot 
"request"  "for  the  payment  of  money.''  Tm 
QCKEMV.  K1.T Ill 

4. 244  25  Fiot  o. 98.  ».  2»— " P»ifcrfoi- 

mg."\  The  prisoner,  being  pre«Md  for  payment 
of  a  debt,  obtained  further  time  to  pay,  by  giviw, 
as  security  an  J.  0.  U.  pniportiug  to  1m  ligiwd 
by  himself  and  another,  the  eignatnreof  the  Istlir 
being  forged  by  the  prisoner  :—B«U,  that  the  id- 
stmment  was  an  "  nndertakmg  fbr  the  paynwM 
of  money  "  within  the  meaning  of  24  A  25  Viet, 
c  98,  s.  23.  Th«  Qdkcn  «.  Cbahbds  ,  40t 
FBAin},  OOBBZHT  OBTAIHXD  BT:  Bee  Rsra. 
TBAUI)  mr  FABTIZB  IH  TAKDIO  AOOOiml 

OB  masoLiFnoB  or  vakibkbseii: 

iSm  ComvtEucn. 
VBBBCHOBI&KOTBBZAI):  AmBkeui.     1,1 


IBIZVOLT  tfXan—Enfaning  Stdf— Trait 
Union,  IlUigaiitu  of— IS  &  19  Tict.  c.  63,  ss.  9,  !i 
44.]  InrormatioD  under  ss.  24  and  44  <rf  18  ft  19 
Viut.  0.  63.  against  an  officer  of  a  IHendlj  toeiety 
at  Bradford,  chsjging  him  with  having  misapfso- 
prialed  iOt.  oftlie  money  of  the  aooietj.  Voltid 
the  rules  of  the  society  were  legitimate  rales  of  a 
friendly  society;  but  rule  18,  s.  6.  was:  "Any 
officer  being  discharged  from  employment  flir 
holding  office,  if  besigntheTaoaatbo^  taebd^. 
sbsii  be  paid  at  tbe  rate  of  wsgea  be  vraa  ncejv- 
ing  wbi-n  discharged,  soeh  remmiaraiion  toas- 
tinue  till  he  receive  employment"  Best.  7; 
''  Any  free  or  uou-free  member  or  at  ' 
ing  his  or  their  employment  under  d 
eatiafactory  to  the  branch  or  exeontive  eomoil 
shall  be  entitled  to  the  sum  of  15>.  per  week.' 
BecL  9  :  "  Any  member  rfiltasing  wurk  fn«  pri- 
vate objections,  mileas  be  can  abew  anfficamt 
reason  to  a  committee  of  a  majority  of  the  mstt- 
ben  at  the  ntit  branch  meeting,  ihall  be  ns- 
pended  from  donation  nntil  after  he  ha*  beea 
employed."  Rule  2S,  i.  2 :  "Id  the  ereot  <€ n 
application  to  the  eieontive  oommittee  than  otiier 
trwlcs  for  asbistanoe,  the  gOMsl  aodttj  aball 
Qbtain  ioGMmatiou  leqiecttng  the  wtam,  and  <■ 
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niZHSLT  800ZITT— eofiMiittfd. 

the  executiye  ooramittee  being  Batiefied  as  to  the 
gennmenefls  of  the  ease,  shall  grant  such  aesiHt- 
anoe  aa  the  state  of  thefundu  warrants,  or  the  case 
may,  in  their  opinion,  deserve.'*  Rule  31,  s.  1 : 
**  There  shall  be  an  equalization  every  twelve 
months  (ending  witli  the  last  metting  night  of 
December)  of  that  portion  of  the  funds  of  the 
iocietj  which  has  not  been  personally  invested, 
such  equalization  to  be  in  proportion  to  tiie 
number  of  members  in  each  oranch/*  It  was 
stated  in  evidenee  by  one  of  the  members :  *'  In 
case  of  sickness  12$.  per  week  is  allowed ;  when 
drawn  out  of  shop,  or  turned  off  for  being  member 
of  society,  full  wages  or  15a.  is  allowed.  In  case 
of  long  strike  at  a  particular  place,  and  funds  ex- 
hausted, the  members  would  not  contribute,  except 
annually,  to  an  equalization  fund.  We  have 
monthly  reports.  Strikes  are  reported.  Members 
of  our  society  would  not  be  allowed  to  go  to  places 
where  there  are  strikes  if  we  can  prevent  them. 
We  would  give  a  member  22.  or  sf.  to  send  him 
somewhere  else.  If  he  were  out  of  work  at  Brad- 
ford, rather  than  a  man  should  go  to  Keighley  (if 
a  strike  was  on),  we  would  grant  money  to  send 
him  a  thousand  miles  another  way.  We  can  pay 
this  money  at  our  discretion.  We  would  send 
men  to  Halifiix  or  Leeds,  pay  their  railway  faros, 
and  keep  them  on,  if  it  should  be  a  case  satiisfuc- 
tory  to  the  branch.  The  executive  council  can 
giye  money  to  strikes  in  any  trade.  Any  sensible 
man  can  see  from  our  monthly  report  where  there 
are  strikes,  and  where  to  avoid.  If  I  am  on  strike, 
or  we  draw  men  out,  and  money  is  paid  to  me  or 
them  by  the  society,  all  such  payments  are  trade 

Eriyileges,  and  justified  by  the  rules.  Our  society 
IS  nothing  to  do  ^-ith  ordering  work  to  be  done 
by  the  pieca"  The  justices  dismissed  the  in- 
formation, on  the  ground  that  the  niles  of  the 
society,  as  shewn  by  the  evidence,  wore  illegal  and 
in  re^raint  of  trade,  and  that  the  society  was  not 
within  18  &  19  Vict  c.  63.  s.44  i—HM,  by  Cock- 
bom,  O.J.,  and  Mellor^  J.,  that  the  evidence 
shewed  that  the  rules,  in  practice,  are  applied  so 
so  as  to  render  the  funds  of  the  society  available 
for  the  purpose  of  supporting  strikes,  by  allowing 
sums  of  money  to  workmen  wanting  employ,  in 
order  to  prevent  them  from  seeking  work  in  dis- 
tricts where  men  are  on  strike,  and  also  by  giving 
assistance  to  other  branch  associations  in  whose 
districts  strikes  are  going  on ;  that  these  purposes 
are  not  of  a  friendly  society,  but  of  a  trade  union, 
and  such  as  are  illegal  as  being  in  restraint  of 
trade,  according  to  Hornby  y.  CImc  (Law  Bep. 
2  Q.B.  153);  and  that  the  justices  were  right.  By 
Hflomen  and  Hayes,  JJ.,  tliat  strikes  are  not  neces- 
sarily illegal ;  and  that  there  was  notliing  in  tlie 
eyidence  to  shew  that  the  funds  of  the  society  had 
ever  been  applied  to  the  support  of  illegal  strikes ; 
that  no  obligations  in  rcstmint  of  trade  were 
imposed  by  the  rules,  and  that  the  society  was 
not  shewn  to  be  established  for  an  illegal  purpose ; 
and  thiit  the  decision  of  the  justices  was  wrong. 
Faubbb  V,  Globe 87 

2. Congtrxtction  of  Rule$ — Finality  of  De- 

eition  of  Arbitrator^  or  Justices — Appeal  under  20 
A  21  Vict  0.  43.]  No  appeal  lies  against  a  de- 
cision of  a  magistrate  under  a.  5  of  the  Friendly 
Societies  Act,  21  &  22  Vict  c.  101,  notwithstand- 
ing tlie  general  words  of  20  &  2i  Vict.  c.  43,  a  2, 
that,  *'  after  the  hearing  and  determination  by  a 
justice  or  justices  of  any  information  or  complaint 
which  he  or  they  have  power  to  determine  in  a 
summary  way  by  any  law  new  in  force  or  here' 


niBVDLT  BOCrtn— continued, 
after  to  he  made*'  either  party,  if  dissatisfied  with 
the  decision,  may  demand  a  case  for  the  opinion 
of  a  superior  court, — the  persons  selected  oy  the 
rules  of  the  society  to  settle  all  disputes  between 
the  society  and  its  members  being,  whether  jus- 
tices or  other  referees,  to  be  regarded  as  arbitra- 
tors, whose  decision  is  to  be  final  and  conclusive. 
Reg  V.  Lambarde  (Law  Rep.  1  Q.B.  388)  overruled. 

GAU.AOHAN  V.  DOLWIN 


8. Rvlee  in  Restraint  of  Trad&— Illegality 

— Embezzlement — Right  to  the  Protection  of  this 
Criminal  Law."]  8.,  an  ofElcer  of  a  friendly  society, 
some  of  whose  rules  were  in  restraint  of  trade, 
embezzled  their  money  : — Held,  that  rules  in  re- 
straint of  trade  ore  not  crimiual,  although  they 
may  be  void,  as  being  against  puMic  policy,  and 
that  societies  having  such  rules  are  entitled  to 
the  protection  of  tho  criminnl  law  for  their, 
funds,  and,  consequently,  that  S.  might  properly 
be  convicted  of  embezzlement  Thk  Qleen  v. 
Btaineb 168 

4. Treasurer  tntJiholding  Moneys  of  the 

Society— IS  A  19  Vict.  o.  63,  s.  24]  To  render  the 
treasurer  of  a  friendly  society  liable  to  the  penal- 
ties imposed  by  s.  24  of  18  &  19  Vict.  o.  63,  for 
*•  withholding  or  misapplying"  moneys  of  the 
society  which  have  come  to  his  hands  as  treasurer, 
it  must  be  shewn  that  he  has  been  guiltpr  of  some 
fraud  or  misrepresentation.  Mere  inability  to  pay 
over  the  money  to  the  trustees  is  not  enough.  Bab- 
RETT,  Appellant  ;  Mabkuam,  Respondent     626 

QiLKA^Searching  on  a  Highujay—ZS  A  26  Vid, 
c.  114,  s,  2.]  By  25  &  26  Vict  c.  114.  s.  2,  it  is 
enacted  that  it  shall  be  lawful  for  any  constable 
in  any  highway,  street,  or  public  place,  to  seurch 
any  persrm  whom  he  may  have  good  cause  to 
suspect  of  coming  from  any  land  wliere  he  shall 
have  been  unlawfully  in  purbuit  of  gnme,  and 
having  in  his  possession  any  game  unlawfully 
obtained,  or  any  guns,  nets,  or  engines  used  for 
taking  game,  and  should  there  be  found  any 
game  or  any  such  article  or  thing  as  aforesaid 
upon  such  person,  to  seize  and  detain  such  game, 
article,  or  thing,  and  such  constable  shall  in  such 
case  apply  for  a  summons  citing  such  person  to 
appear  oefore  two  justices ;  and  if  such  person 
shall  have  obtained  such  game  by  unlawfully 
going  on  land  in  pursuit  of  game,  or  shall  have 
used  any  such  article  or  thing  as  aforesaid  for 
taking  game,  such  person  shall  pay  a  penalty, 
and  ^all  forfeit  such  game,  guns,  nets,  &c: — 
Hddj  that  in  order  to  justify  a  conviction  under 
this  section  it  is  necessary  that  game  or  instru- 
ments for  ttdring  game  should  be  found  on  the 
accused  in  a  highway.  It  is  not  sufficient  that 
the  accused  should  be  seen  in  a  highway  and 
followed,  and  game  found  on  him  elsewhere : — 
Semble,  it  is  also  necessary  that  the  game  or 
instruments  for  killing  or  taking  game  should  be 
detained  and  taken  from  the  accused  in  the  high- 
way, in  order  to  give  magistrate:)  jurisdiction  to 
convict  for  the  offence.  Clarke  v,  Ckowdeb    102 

2. Using  Engine  or  Instrument  on  Sunday 

—1  A  2  Wm,  4,  e.  32.1  By  1  &  2  Wm.  4,  c.  32,  s.  3, 
"  if  any  person  shall  Kill  or  take  any  game,  or  use 
any  dog,  gun,  net,  or  other  engine  or  instrument 
of  destruction  for  the  purpose  of  killing  or  taking 
any  game  on  a  Sunday,"  ho  shall,  on  conviction, 
be  hable  to  a  penalty.  The  appellant  was  con- 
victed for  that  ne,  on  the  15th  of  Aogust  (being 
Sunday),  did  use  snares  for  the  purpose  of  killinflr 


eaM^-eontinued. 

game.    He  nt  the  gturee  on  the  I3th  vtA  I4th 

of  Aogiut,  and  od  the  IStli  the  BDftTM  were  seen 
wt  itiAj  to  cnteh  gnme,  and  two  dead  grouse 
were  Ibund  caught  in  marea  : — Held,  that  a  Bnare 
was  an  engine  or  instnunent  within  the  meaning 
of  the  section,  and  that  putting  down  a  mare  on 
a  daj  before  Sunday,  for  the  purpoae  of  kllliiig 
game,  and  keeping  it  set  on  gunday,  waa  using 
an  engine  or   inBtrument  on   Sunday.     Allen, 

ArFILLANT ;    ThOHPBON,  BUPONDEST  .       181 

QAltZ,  BXSZB7ATI0S  OT— 1  i2Wm.i.e.S2, 

m.  U,  12 — Agreement  6j  TenatU  not  to  kiU  Oame.] 
An  aeteement,  under  which  e.  tenant  held,  oon- 
UinM  a  Btipulation  that  he  would  not  destroy 
any  game,  and  would  endcuTour  to  preserve  aU 
game  brul  and  being  on  the  farm.  Ua  was  con- 
victed under  s.  12  of  1  £  2  Wm.  4,  c.  32,  that  be. 
being  the  occupier  of  certain  land,  tlie  right  of 
killing  the  game  on  such  land  being  reserved  to 
his  landlord,  did  unlawfully  kill  upon  such  land 
oertoin  gama:— BfM,  by  Cockbnm,  CJ-  and 
Mellor,  J.  (Lush,  J.,  disseuting)  that  the  slipiiU- 
tioD  in  tbe  agreement  could  not  be  oonstnied  as  a 
reservslioQ  of  game  to  the  landlord,  and  that  the 
convii'tion  ought  to  be  quaahed.  Colbmam,  Ap- 
pellant; BATBCBST,  ItESPOMDENT  .  S3S 
Qua  or  OSABCS:  See  Vaguiit  Aitt. 
GIUDTO:  Sm  Vaobakt  Act. 
OAS :  See  Labcent.  2. 
OSHZSAL  BUIETIT  DZEITXD  TBOK  OWZB : 

Set  Seweb  Sate. 
QEHXEAL  SISIAIOI XATI8 :  See  Local  Ootibn- 

Murr  AcTT,  18S8,     1. 
GXnEAL  im  01   BUILDDKM:  Set  Uktbo- 

roLis  Mamaoemelvt  Act.  1B62.    1,  2. 
QXHZBAI XATI OIT  OCOUPIESa  TOB  PAZLIKI- 

HABT  UfXMBXB :  See  Laho  Draihaob 

Act.  1861. 
GHABDIAV  OT  POOS,  ELECnOK  OT;  Bee  Peb- 


QUUTT  msflT  :  Sm  Cocsrsa, 
QUILTT  KSOWIXDOE :  jSm  Bread.  4. 
GUVTOWSEB — ArnmunUion^  Keeping  of,  tBilhout 
Lieenee—GtHipowder  Aet,  1860,  23  £  24  Vict.  c. 
139),  M.  6,  7.]  Sections  6  and  7  of  2S  A  24  Vict. 
o.  139,  which  prohibit  under  forfeiture  aod  pen- 
alties the  manufacture  and  keeping,  inter  alia,  of 
ammnnition  oontoining  five  pounda  of  gnnpnwder 
without  a  licence,  apply  only  to  the  keeping  by 
mannfiictuters  of  tlie  uticlca :  sod  a  gunmnker 
who  sells  loaded  cartridges  manufactured  by  other 
persons  is  not  within  tho  enactment.  Weblet, 
Appellant  ;  Woollst,  Beetondeht  .  410 

OtnnnwSES  act,  1B60  (2::  ±  S4  Viet.  e  139), 
Si.  2,  4 — DtUy  (0  freef  Lightning  Condaclon  in 
CbntxeUon  leilh  Gunpoader  Magatinet.'\  By  the 
GnnpowdcT  Act,  ISCO  (23  &  24  Vict.  c.  130; 
s.  2,  par,  9,  "Every  maker  of  cunpowder 
ahall  cause  to  ho  erected  guoil  and  suUicient 
Ughttiing  conductors  in  connection  with  evciy 
store  magazine  where  gnnpowder  is  kept  by  him. 
By  s.  4,  "  All  gunpowder  iu  any  mill,  press-house, 
ooming-housc,  drying-house,  or  other  place  ex- 
ceeding the  quantity  which  for  the  time  being 
may  lawfully  l«  thcrtin,  shall  be  forfeited ;  and 
every  person  keeping  or  causing  to  be  kept  in  any 
socb  mill  or  plaue  any  gunpowder  contrary  to  the 
provisions   horeinfaerure  oonlaioed,   shall,  for   so 


I  arapoTsnim, 


who  kept  gnnpo 

having  pravitfed  lightning  et . 

be  proceeded  against  aad«r  •.  4,  for  keeping  goo- 
powder  ooutiBxyto  tli«  ptDvisiomi  ot  tbe  AsL 
Kliott  and   Othebb,  AnvuiAnv ;     Hajedb, 

Besfonubnt 4H 

SetQvwvmm^ 

KABHITAL  QBntDIAIJ  AOT<tt  *  SS  TICI.A  M), 
•.lIs&sBumHoun.  1;  Evide>i»  J. 
EACnZT  OAXEIAOX—iiaVIuaw  flotioK— "iU- 
lie  Street  or  Soad  "—'•  Street  or  Flaoe  "■— "PW« 
/or  Hire  "—1  *  a  Wm.  4,  c.  22,  ss.  4, 35—16  i  17 
Viet.  c.  S3, 1,  n.]  A  hackney  Gftrriage  whiUa 
tbe  premises  of  a  railway  company  by  thdi'  lam 
for  the  accommodation  oC  poaaengers  by  ibiir 
trains,  is  not  "  plying  for  hire  "  in  any  "  streetor 
place  "  within  the  meaning  of  tbe  Hackney  C•^ 
rtage  Acts,  and  the  dnTerofsnch  nuTiage  caniBt 
under  (hoes  Actu  be  compelled  to  convey  any  oo- 
■ondeairous  of  hiring  it.  SsmUe  (per  Bram  well,  B.), 
if  tbe  driver  oouaents  to  be  hired,  the  regulatiooi 
of  the  Hackney  Carriage  Acta  aa  to  the  amonol  of 
&re  payable  will  attach.    Cabi  v.  BioBEr  .    Uf 

2. Aiffuny  Station— ••  Plyiag  /«■  Bin' 

—The  Metropolitjin  Public  Carriage  Act,  1S69 
(32  4  33  Kirf- e.  115), ..  4.j  A  carriage,  whiWon 
tbe  premises  of  a  railway  company,  under  a  on- 
ttact  with  themtoawait  tbe  arriviJ  of  their  traim, 
for  the  conveyance  uf  any  paaaoager  by  railnj 
who  chooses  tu  hire  it,  is  plying  for  hire  witluD 
the  meaning  of  tbe  Metropi^tan  Carriage  Act, 
ls69(32&33  Vict.o.  IIS),  a  1;  and  is  theieCvs 
a  hackuey  carriage,  and  must  be  licensed.  Claim 
ANn  GooDOE,  AppELLUjTai   Staktobd,  Brstat- 

DEBT MT 

3.  Baaway  Station—''  Fifing  /or  Bin' 

-Matropolitan  i'wWi'o  Carriage  Jet,  1869  (32  i 
33  Pint.  e.  115),  j  4.J  A  brougham,  tbe  owneiirf 
which,  by  agreement  with  a  lailwaj  eunpuiv, 
attends  at  their  station  to  await  the  arrinl  if 
trains  for  the  conveyance  of  any  pasaenger  by  lbs 
railway  who  chouses  to  hire  it,  and  wluae  drinr 
solicits  paseen^rs,  is  a  ''hackney  carriage  plfiiig 
for  hire  witbm  the  mcaningof  a.  1  of  theHsCm- 
politan  Public  CarrLige  Act,  1869  (32  ft  33  Vkt. 
c  115).  Claris  v.  Stanford  (ante,  p.  3S7  i  Uv 
j  Itep.  ti  Q.  B.  357),  followed.   Ai.tjw,  Aix^iitt; 

TUNHBinaE,  llESPOBDtirT   ,  .  .  .     M 

1  Plfiitg  /or  Hire  eUevAm  Oo*  •(  • 

I  Standing— 6^7  YieLe.  8e,  I.SS.}  BySAlYiA 
c.  86,  B.  33,  a  penalty  u  imposed  on  the  driver  rf 
a  hackuey  carriage  who  ahsll  ply  for  hire  el» 
where  than  at  same  standing  a|mointed  for  tbs 

:  purpose:— HeM,  that  the  plying  nw  hire  within 
this  section  must  be  in  somepnbTicstMetorplace.- 
and  that  the  driver  of  a  hackney  calxia^  wLo 
plied  for  hire  on  an  opea  unenolo«ed  piece  of 
private  ground,  to  which  tlie  public  had  arw^ 
but  over  which  there  ws«  no  public  right  of  war, 
was  not  within  the  seotiOD.  Skinneb,  Avpellaxt  ; 
UsBER,  Besfonubnt  .         .         .411 

SoS  (^KSTKCCnON. 

HACKSZT  CASBIAQZa—Sofs  n/  Ouim—Flei 
—Licenting  under  32  it  33  Vid.  e.  \\^—4itiint4 
Setretary  of  Stafe.]  Tho  Uetropolitan  Pnblie 
l^nrriage  Act,  1869,  iropowera  tbe  iiMna  HeretaiT 
to  licinse  hackney  camagei  in  such  muiDcrand 
in  such  form  and  subjeot  to  such  oonditiaa*  u  hs 
may  by  order  prescribe;  and  jilao  to  ^aln  ncil^ 
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tions  for  (amongst  other  things)  fixing  the  rates  of 
ikres  and  for  seooring  the  dne  publication  thereof. 
In  pnnniance  of  the  power  thus  conferred  upon 
him,  the  home  secretary  made  an  order  prescrib- 
ing a  form  of  licence,  which  was  to  contain  the 
ntte  to  be  charged  for  the  hire  of  each  carriage 
per  mile  and  per  hour.  The  order  ftirther  re- 
quired that  the  application  for  a  licence  should 
specify  the  sums  which  the  applicant  desired  to 
have  inserted  in  the  licence  as  the  rates  at  which 
the  carriage  should  ply  for  hire ;  that  the  carriage 
should  be  inspected  prior  to  the  licence  being 
issued ;  and  that,  before  plying  for  hire,  the  pro- 
prietor should  affix  to  the  top  of  the  carriage  a 
metal  flag  with  the  rutes  to  be  charged  in  acoor- 
danoe  with  his  licence.  Penalties  were  Imposed 
by  Uio  Act  for  breach  of  the  order. — UpdH  a  sum- 
mons against  the  proprietor  of  a  hackney  carriage 
for  non-compliance  with  the  order  in  respect  of 
the  affixing  a  flag  with  the  fares,  the  magistrate 
refused  to  convict  the  defendant,  on  the  ground 
that  the  order  was  not  a  sufficient  compliance  with 
the  Act :  inasmuch  as  tlie  secretary  of  state  had 
no  power  to  authorixe  an  indefinite  number  of 
scales  of  charge  for  hackney  carriages,  but  only 
one  scale  binding  upon  all  hirers  and  all  pro- 
prietors.— ^The  Court  (Brett,  J.,  doubting,)  re- 
Terted  his  decision.  Bockimo,  Appellant  ;  Jones, 

BSK^NDERT      . 


XATOTG  P088E88I0V  OF  COnnVG  TOOLS  :    See 

CoDnNo. 

HIABIVG  or  FEBSH  XVIDXHOE  AS  TO  GEA- 
BACTEB :    See  Bexrhousi.    3^ 

mSKWAY— Highway  Act,  1864  (27  A  28  Vict. 
e.  101,  «.  25 — Cattle  lying  about  a  Highway — 
Bight  of  Paeiurage.']  By  27  &  28  Vict.  c.  101,  s. 
26,  if  any  horse,  ox,  &c.,  is  found  straying  on  or 
lyinff  about  any  highway,  or  across  any  part,  or 
by  the  sides  thereof,  the  owner  shall  be  liable  to 
pay  a  penalty  not  exceeding  5«.  for  each  animal, 
pioTided  that  nothing  in  the  Act  shall  be  deemed 
to  extend  to  take  away  any  right  of  pasturage 
whidi  may  exist  on  the  sides  of  any  highway : — 
HeUL,  that  the  owner  of  cattle  found  stntving  on 
the  metalled  part  of  a  highway  was  liable  to  a 
penalty  notwithstanding  he  had  a  right  of  pas- 
turage on  the  sides  of  it.  Goldino  v.  8togkino; 
Fburonb  V,  Gaswbll       •        •        •        . 


f. Limited  Dedication — Bight  of  Owner  of 

Sad  to  plough  up  Footpath.']  There  may,  in  law, 
be  a  dedication  to  the  public  of  a  right  of  way, 
such  as  a  footpath  across  a  field,  subject  to  the 
right  of  the  owner  of  the  soil  to  plough  it  up  in 
due  course  of  husbandry,  and  desbroy  all  trace  of 
it  for  the  time.  As  far  as  living  memory  went, 
the  occupier  for  the  time  being  of  a  field  over 
which  a  footpath  crossed  had  l^n  in  the  habit, 
in  due  course  of  farming,  of  ploughing  up  the 
whole  field,  and  so  destroying  the  footpath.  There 
was  no  evidence  of  the  existence  of  the  footpath 
before  living  memory : — Held,  that  the  inference 
to  be  drawn  was.  that  the  owner  had  originally 
dedicated  the  right  of  way  to  the  public,  subject 
to  the  right  of  periodically  ploughing  it  up. 
Hkbcer  v.  Woodgatk  .  .119 

8. Order  that  Parish  thall  eeaee  to  he  liable 

to  repair  Bighieay — Certificate  of  Justicee — Appeal 
-^Highway  Act,  1835  i5  <fe  6  Wm.  4,  c.  50).  eg.  84, 
85.  88,  dl—ffighuHiy  ilc^  1864  (27  <fc  28  Vict.  e. 
101).  $.  21— Conetruetion—** lake  Proceedings.'] 
The  Highway  Act,  18:{5,  s.  84.  enacts,  that  when 
the  inhaoitants  in  vestry  shall  deem  it  expedient 
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that  any  highway  should  be  stopped  up,  applica- 
tion may  be  made  to  two  justices  to  view  the 
same.  By  s  85.  when  it  shall  appear  upon  such 
view  that  such  highway  is  unnecessaiy,  the  jus- 
tices, after  the  gif  ing  of  certain  notices,  &c.,  shall 
proceed  to  certify  the  fact  of  their  having  viewed 
the  highway,  and  the  certificate  shall  state  that 
the  highway  is  unnecessary,  and  shall  be  lodged 
with  the  clerk  of  the  peace  for  the  county,  and 
enrolled  amongst  the  records  of  the  court  of 
quHrter  sessions.  By  s.  88,  when  any  such  certifi- 
cate shall  have  been  given,  any  person  who  may 
think  that  he  would  be  injured  if  such  high- 
way should  be  stopped  up.  may  make  complaint 
thereof  by  appeal  to  the  quarter  sc&dons.  By  s. 
91,  if  no  appeal  is  made,  or  if  one  is  made  and 
dismissed,  the  quarter  sessions  shall  make  an 
order  to  stop  up  such  highway ;  and  the  proceed- 
ings thereupon  shall  be  l>inding  and  conclusive 
iipon  all  persons.  By  s.  21  of  the  Highway  Act, 
1864,  when  any  highway  board  consider  any  high- 
way unnecessary  fur  public  use,  they  may  apply 
to  two  justices  to  view  the  eamc,  **and  thereupon 
the  like  proceedings  shall  be  had  as  when  appli- 
cation is  made  under  the  Highway  Act,  1835.  to 
procure  the  stopping  up  of  anv  highway,  save 
only,  that  the  order  to  be  made  thereupon,  instead 
of  directing  the  highway  to  be  stopped  up.  shall 
direct  that  the  same  shall  ceaae  to  be  a  highway 
which  the  parish  is  liable  to  repair,  anduie  lia- 
bility of  the  parish  shall  cease  accordingly ;  and 
for  the  purpose  of  such  proceedings  under  this 
enactment  such  variation  shall  be  made  in  any 
notice,  certificate,  or  other  matter  preliminary  to 
the  making  of  such  order,  as  the  nature  of  the 
case  majf^  recjuire  : " — Held,  that  the  words  '*  like 
proceedings  '  in  s.  21  of  the  Highway  Act,  1864, 
include  aU  the  proceedings  contained  in  s.  85  of 
the  Highway  Act,  1835,  for  the  purpose  of  pro- 
curing the  stopping  up  of  a  hignway.  and  also 
those  proceedings  designated  by  the  general  name 
of  appeal  to  quarter  sessions,  given  by  s.  88  of  the 
same  Act  The  Queen  v.  Jcbtioes  of  Surrey  1S2 

4.  — ^  Certificate  that  Highway  he  no  longer 
repaired  by  jParitft— 27  <fc  28  Vict,  c  101.  s.  21 ;  5 
A  6  Wm.  4,^c.  50,  a.  S5— Notices  Condition  prece- 
dent to  Justicet^  Jurisdiction— Certiorari,  where  a 
Discretionary  Writ  —  Party  aggrieved.]  There 
were  three  roads,  each  in  a  difi'erent  parish,  run- 
ning from  three  turnpike  roads,  and  forming,  by 
their  junction  together,  a  figure  like  a  capital  Y. 
The  three  limbs  met  at  D.,  and  the  ends  of  the 
limbs  met  the  turnpike  roads  at  A,  B.  and  0.  On 
application  by  the  highway  board  of  the  district 
two  justices  made  a  separate  certificate  os  to  each 
road  (under  27  &  28  Vict.  c.  101.  s.  21,  which  in- 
corporates 5  &  6  Wm.  4,  c.  50.  ss.  84-91).  that  the 
road  from  D  to  A,  from  D  to  B,  and  from  D  to 
C,  was  unnecessary.  These  certificates  were 
affirmed  on  appeal  by  orders  of  quarter  sessions, 
and  it  was  ordered  that  the  roads  should  cease  to 
be  repaired  by  the  parishes.  £,  an  inhabitant  of 
one  of  the  paiishes,  and  living  in  the  neighbour- 
hood of  the  roads,  obtained  a  rule  for  a  certiorari 
to  bring  up  the  orders  and  certificates  for  the  pur- 
pose of  quashing  them  on  the  ground  that  they 
were  void  by  rtoson  of  the  notices  not  having 
been  affixed  at  the  places  n  quired  by  law.  By 
5  &  6  Wm.  4,  c.  50,  s.  85,  after  their  view  and 
before  making  their  ccrtiHatte,  the  justices  are  to 
direct  the  surveyor  to  afiix  a  notice  in  form  No.  19 
at  the  place  and  by  the  side  of  each  end  of  the 
highway  from  wheuoo  the  aame  is  proposed  to  be 


lUvartcd  or  ak^iped  mpb  fte,  «ut  mkA  Mlitiei  horJHg 
Am  pidUAtd,  tad  ptoof  thereof  gireo.  the  ju- 
tkca  ibBll  noceed  to  eertif;.  A  notice  h*d  been  ' 
poated  M  A,  B.  C,  reapecttTelj',  bnt  no  notice  at  , 
ftU  lud  been  poided  at  D:—Held,  ttut  the  actiw] 
pnblicAtioD  of  the  preacnbed  nottcea  at  each  and 
oC  the  lut^  to  be  dealt  with  was  a  cnodition  pre- 
cedent to  the  jorisdictian  of  the  tiro  jnatirea  ;  and 
that,  altboegb  the  tDsdi  funned  one  ayitein.  jet 
each  of  the  road*  having  bent  treated  at  a  aepa- 
nte  road,  thia  condition  had  not  been  fulfilled, 
and  the  ordcn  viire  Iherefore  voij  a*  made  with- 
OOt  juriadictioii.  i/eU,  alan,  that,  tboagh  a  cer- 
tknmri  is  uot  a  writ  of  courae,  yet  as  the  applicant 
had  by  muon  of  taia  local  iitnation  a  peculiar 
srievance  ^  hia  own.  and  was  not  merely  apply- 
inft  as  one  of  tite  public,  he  wbi  entitled  to  the 
irrit  ex  debito  jiutitia.    The  Qi  keh  v.  Tat  Jm- 

TIOV  or  BCBKET SIT 

5.  limiUd  D«dieation—SiM  of  Otener 

of  8oa  to  flough  up  fDofpoUf.]  The  plaiotifT  : 
waa  the  occupier  oT  an  arable  field,  amai  nhicli  a 
footiray  from  time  immeniorial  biid  been  lued  by 
erer;  penon  at  hia  plenaare ;  but  the  iilatntltT 
mii  Ilia  predeceaaon  had  also  from  time  immemo- 
rial ploughed  np  the  footiTay  wheu  and  in  auch 
part*  as  thej  thought  fit,  and  in  other  puta 
Wted  the  ploneh  acro«g  it.  The  defcndanta  were 
■orreyora  of  bighw»r».  itod  in  order  to  repair  the 
tbotwa;  placed  materiaU  on  it,  making  it  a  hard 
eanaewa;,  so  *a  to  prevent  the  plaintiD'  &om 
ploaRiliing  it  np: — ifeld,  that  the  footway  waa  a 
nighway,  which  it  must  be  assumed  had  been  de- 
dicated to  the  pnblio  anhject  to  the  condition  that 
the  owner  of  the  soil  might  plongh  it  np,  and 
th&t  Ibere  conld  at  law  be  sach  a  limited  dodica' 
tion ;  and  that  the  defendants  were  therefore 
liable  for  tlia  trespaa.  Mareer  v.  Woodgatt  (ante, 
p.llU;  Law  Kep.  9Q.  B,26),afBrmed.  Arnold 
V.  Blakkh  and  AncTHBB  ....     880 

6.  Eaeroaeitment — "  Sidei  of  Carriage  or   . 

Cartmag"—^  *  28   Ficl.  e.  101,  :  51.]    Tlie   ; 
Highway  Act,  18G4  (27  &  2S  Vict.  c.  101 1.  s.  51, 
subjects  to  summary  convietinn,  in  the  penaltj'  of 
IOl,  any  peraon  who   "  shall   enoiDaoti  ...  by 
making  or  causing  to  bo  made  any  bailding,  or 
pit,  or  bed)^,  ditch,  or  otlier  fence,  ...  on  the   ' 
side  or  aidea  of  any  carriageway  or  cartway,  witliin   , 
fifteen  feet  of  tlie  centre  thereof;  .  .  .  notwith-  | 
atandiag  tliat  the  whole  space  of  fifteen  feet  from   ' 
the  oentre  of  auch  carriagewuy  or  cartway  has  not 
been  maintuinsd  with  stones  or  other  materieU,  \ 
used   in  forming  highways :"— HeJd,   that  "the  , 
•ides  of  any  caniuge  or  cartway,"  mtant  an?  lanil   I 
forming  part  of  the  highwiiy,  though  not  part  of 
the  metalled  road;  but  did  not  extend  to  land 
which,  though  by  the  side  of  the  ruad,  had  not 
been  dedicated  as  highway   to  the  nse  of  tbe 
public.     Eunos,   Appellant  ;    Tub  Riohmond 

HlOUWAT  BUAKD,  BfSPOVDUfTS  ,       4S8 

7. Right  of  OiCTwr  of  Soa  to  aww  to  hii 

FroBtrly  aeroat  a  publie  Footiiath — Highicay  Act 
(5^6  H'm,  4,  c.  50),  t.  Ti—Xelropalii  Local 
Maaaijaiunl  Act  (18  *  19  Vt<(.  c.  120),  m.  30.  38.] 
The  uwiier,  who  dedicntes  to  public  use  as  a  high- 
wev  a  portion  of  his  land,  parta  with  no  oilier 
right  than  a  right  of  passage  to  the  public,  ami  i 
may  exercise  all  other  riglita  of  owlicrahip  not 
Inoouaisteiit  with  such  dcdiiatinn ;  and  the  appro- 
priation, raulo  to  and  adopted  by  tbe  public,  of  a  | 
part  of  the  street  to  one  kind  of  passage  and 


which  an  not  InoMisisleat  wiih  Um  ri^  of  pu- 
sa^  by  tbe  poUic ;  and  tbe  ^ovlBon*  «f  Oa 
Highway  and  Hetropolia  I^icai  Msnaf  *■! 
Acta,  ao  br  as  thev  apply  to  loada  md  stia*^ 
are  snbonUiude  to  tAe  pMunoant  rights  moid 
by  the  owner.  Tbe  reapondent  waa  owur  wi 
oocnpier  of  premises  eoatigooiu  to  a  publie  Ugk- 
way,  several  feet  of  the-  highway  imnMdiatd; 
adjoining  lo  his  juemise*  being  flagged  pavHoiai, 
which  had  been  used  m  a  Diotw*^  for  sizty  yssa 
The  respondtfifs  premieee  oonaisted  ot  a  watt- 
honee,  yard,  and  railway  amliea,  with  a  gatmy 
opening  on  to  the  pavement :  tlie  site  bad  lonaMlf 
been  occupied  by  slu^  and  honsea ;  bat,  awbf 
to  tbe  erection  it  the  railway,  was  now  unBtk 
houses.  Tbe  respondent  nsed  the  prcmisn  It 
the  deposit  of  b»vy  machinery,  Ac ;  and  bt  it 
first  unloaded  tbe  niarhineir  from  the  CMitia^v 
trolleys  in  the  roadway,  and  moved  it  acruis  tbe 

Cvement  by  rollen  and  levers  into  his  premlm : 
t  this  too'k  mneh  time,  and  waa  objected  U  u 
cauaing  a  nuieanoe  by  the  obstrnotion  to  the  fool 
pavement.  Tbe  respondent  then  applied  to  ti« 
appellants — who  irere  tbe  snrvojoia  of  biKhwiiTi 
nnder  the  Metropolis  Local  Mauagenwnt  Act  (li 
&  in  Vict.  0.  120),  a  96.  and  under  a.  9M  sers 
empowered  from  time  lo  time  to  canae  the  streets 
lo  lie  paved  and  the  ground  or  aoil  to  be  raised  or 
lowered,— for  peanisaiun  to  take  up  the  Saga,  uhI 
make  a  proper  peved  carriage  aooeiB  acrost  the 
footway  to  hia  premises.  This  they  refused.  The 
respondent  then  conveyed  hia  machinery  acnus 
the  pavement  in  the  cnrrisge  or  trolleys ;  and  tbs 
weight  crashed  and  injured  the  flags.  Upon  thii 
tlie  appellants  took  out  a  summoaa  against  the 
respondent  under  5  A  6  Wm.  4,  c.  90,  a.  72,  for 
doing  damage  to  a  highwuy.  '1  he  magistnts 
dismissed  the  aummons,  "  SiidiDg  tliat  the  fn«- 
hold  premises  in  question  ooald  not  be  reasansbly 
enjoyed  without  Bccess  ai-rosa  the  existing  footway, 
und  that  the  rights  of  ownership  and  those  of  tbe 
jinhlicmigbt  be  joint  lyuieri'iaedconeiBtently  with 
tire  general  weltare;"  sud  he  stated  a  case  fic  tlu 
opinion  of  the  Queen's  Bench  bb  to  whether  U 
waa  bound  to  convict : — i/efii,  tltat  the  loagiatnB 
was  juatiOed  in  dismissing  tbe  summons.  Tal 
VxaTST  or  St.  Haby,  NcwufaTON,  Appiux,u>n; 
Jacobs,  Besfohdint  .  ,  .  .Ml 
— — ■  See  TcBKPtKB  BoAD. 
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HOPgg  ggPT  TOB  fTTBMO  DABCIirO,  KUBIC. 
OB  OTHSB  FCBLIO  EHIZETADTMSIIT—  Lienf 
for  Mueic  onty-~25  Geo.  2,  e.  36,  m.  2.  3.]  Under 
25  Geo.  2,  0.  39,  s.  2,  which  empowers  justioM 
to  licence  a  house  fbr  pnblio  dancing,  mnsie, 
or  other  public  enlettsinment  of  a  like  kind, 
the  justices  have  a  discretion  to  grant  a  Hceoce 
for  one  of  the  purposes  only,  viz.,  music:  and 
tbe  keeper  of  a  house  with  a  music  licence  only, 
is  liable  to  the  penalty  for  keeping  a  house 
without  a  licence,  if  he  permit  public  dancing  in 
the  house.  So  held  in  the  (^jurt  of  Kichequer 
Chamber,  stSmiing  the  dec'aion  of  the  Court  of 
Queen's  Bench.    Bbowh  v.  Nigent  .       371,  501 

HOUSES,  BVIIDDrOS,  ASD  rBOPEBTT  OIEn 
THAV  LAXS :  See  LiaBTUfo  axb  Watcb- 

iHO  Hate. 


t  any  rights  aa  owner  of  tlio  land  ]  KDBBAND  All)  WITI :  &s  Poob.     9, 
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lUTT 07 BUUn :  iSm Fbisndlt  SociBTir.  i  IBBSX0YSABILIT7 :  i890 Poor.    2,5,6,7,^.9. 


3. 
ILTTT  07  TEADE  UHIOK :  See  FiUBNDLT 

SOCIKTY.      1. 

CEBIAL  AYSBURT:  See  Arson. 

BUT  ASAULT^Attempt  at  Bape—CroU' 
aiitm  of  Proeecutrix — J^recious  Connection 
her  Men — Contrctdietlon — Evidence.']  The 
itrix  in  an  indictment  for  an  indecent  aa- 
which,  on  the  facts  alleged,  amounted,  in 
ice,  to  an  attempt  at  rape,  was  asked  in 
camination  whether  she  had  not  previously 
mection  with  a  man  other  tlian  the  prisoner, 
lied  it : — Uetd,  that  she  could  not  be  con- 
3d«    Tho  Qceen  v.  Holmes  and  Furness 

[405 

EHTLT  XXPOSDIO   TEB    PEB80K:  See 
Nuisance.    2. 

rMENT—  Charrje  in  one  Count  of  AttsauU- 
I  oho  of  CarnaUy  Knttwing  a  Oirl  heiween 
e  of  Ten  and  Twelve  Years— Verdict  of 
I  AmuvU  —  Practice  —  Duplicity.'}  Indict- 
hat  the  prisoner  **  in  and  upon  one  D.,  a 
)ve  the  ago  of  ten  years  and  under  the  age 

?e  years unlawfully  did  make  an 

,  and  her,  the  said  D.,  did  then  unlawfully 
mally  know  and  abuse  against  the  form  o{ 
fitute."  Ac.,  &o. — The  offence  of  carnally 
g  tiie  girl  was  disproved,  but  the  jury 
lie  prisoner  guilty  of  a  common  assault : — 
hat  the  prisoner  might  be  properly  oon- 
of  a  common  assault,  on  the  grouna  that 
ictment  charged  two  distinct  misdemean- 
^'iz.,  of  assaulting  and  also  of  carnally 
,g  D^  and  that  the  prisoner  might  be  found 
of  either  of  them.    The  Queen  v,  Guthrie 

[162 

se  Arson  ;    Eudezzlement.     2  ;    Misde- 
meanour.   ],  2  ;  Perjury.    2. 

nCXHT  70B  7EL0HT— ^f  e^tng  and  Abeti- 
f/nviction  for  an  Altempt — 14  i  15  Vict.  c. 
9.]  An  indictment  charged  U.  with  rape, 
.  with  aiding  and  abetting  in  the  rape, 
iry  found  H.  and  W.  guilty  of  misile- 
ir;  H.  of  attempting  to  commit  a  rape, 
of  aiding  H.  in  tiie  attempt.  It  was  con- 
that  this  verdict  amountea  to  an  acquittal 
.s  the  case  did  not  full  within  s.  9  of  14  & 
i.  c.  100,  by  which  a  person  indicted  for  a 
aay  be  found  giiilty  of  an  attempt  to  oom- 
)  crime.  The  objection  was  overruled  : — 
lat  the  conviction  should  be  affirmed.  The 
V.  Uapgood 15S 

HEHT  70B  VELOWf :  See  Woi  ndino. 

HEHT,  70B1C  07:  See  Evidenoe.    4. 

T,  ABAHDOHMSNT  07 :  See  Evidence.  8 . 

T,  SXF08UBS  07 :  iS^  Evidence.    3. 

KATIOK  UHDEB  30  ft  81  Viet  o.  141, 
70B1C  07 :  ^'ee  Master  and  Servant. 

XPEB  OFEHIKO  E0TI8E  OE  SUEDAT: 

See  Public  Uout^s.    2,  3. 

7MEET  07  OAXIEO :  See  Vaorant  Act. 
r  TO  7EI0HTEE :  See  Wounding. 
EATIOEAL  LAW:  See  Admiralty  Juris- 

DICTIUW. 

:  See  Forgert.    4. 

PAUPEE:  iSeePooR.    4. 

OESS,  EOE-EATEAEHITY  07 :  See  PooB* 

RATE.      5,  14. 


JOIET  XEDICniEET  AEI)  TEIAL :  See  Evidence. 
9,  10. 

JOIET  lETOEXATIOE— ^S^ra/6  Conviction-^ 
Separate  Penalty — Separate  Hearing — Discretion 
of  Judice^—l  A  2  Wm,  4,  o.  32,  «.  .H.]  By  1  &  2 
Wm.  4,  o.  32,  8.  3,  if  any  person  whatsoever  shall 
kill  or  take  any  game,  or  use  any  dog,  g^un,  &c  , 
for  the  purpose  of  killing  or  taking  any  game  on 
a  Sunday  .  .  .  6uch  person  shall,  on  conviction, 
forfeit  for  every  such  offence  a  penalty  not  exceed- 
ing 51. — At  pettv  sessions  an  information  was  Liid 
aga  nst  two  defendants  charging  that  they  did 
use  a  gun  and  kill  two  pheasants  contrary  to  the 
above  statute ;  each  claimed  to  be  tried  separately 
in  order  to  ca  1  the  other  as  a  witness ;  the  justices 
refused,  and  heard  the  charge  ugiiiiiAt  both  to- 
gether, and  convicted  them,  and  a  conviction  was 
drawn  up  separately  against  each  defendant  im- 
posing a  penalty  of  3Z. : — Hdd,  thiit  it  was  in  the 
discretion  of  the  justices  whether  they  would 
hear  the  charge  separately  or  not ;  that  as  the 
penalty  was  imposed  on  every  person  acting  in 
contravention  of  I  he  statute,  each  defendant  was 
separately  liable  to  the  whole  penalty,  and  that 
sepiiiato  convictions  were  right.    The  Queen  «. 

LiTTIJtCHILD.      TUE  QUEEN  V,  UeSLOP  .      817 

JUEISEICmOE:  See  Bastardy;  Evidence.  6; 
Justices  ;  Nuisances  Removal  Acrr, 
1855.    2 :  Perjury.    3 ;  Vnsw. 

JUSI8DICII0E  07  JUSTICES— 24  &  25  VitA,  c.  97, 
s.  52— ♦*  Wilful**  Damage  toPropeHy—** Fair  and 
RecuonaUe  Supposition  of  Right"]  By  24  &  25 
Vict.  0  97,  8.  52,  **  whoever  shall  wilfully  or  ma- 
liciously commit  any  damage  to  any  r^  or  per- 
f^onal  property,  bhall,  on  conviction  before  a  justice, 
be  subject  to  imprisonment  or  fine.  .  «  .  Provided 
that  nothing  herein  contained  shall  extend  to  any 
case  where  the  party  acted  under  a  fair  and 
reasonable  supposition  that  he  had  a  right  to  do 
the  act  complained  of.  .  .  ."  The  aftpellant  was 
charged  under  the  above  section  on  the  following 
facts  :  The  appellant,  being  employed  by  D.,  went 
with  thirteen  other  men  and,  without  any  com- 
munication with  tlie  respondent,  entered  an  en- 
closed garden  of  the  respondent  s  and  dug  a  ditch 
four  feet  wide  and  three  feet  <leep,  and  from  forty 
to  fifty  yards  long  extending  fr<.m  one  end  of  the 
garden  to  the  other.  There  had,  some  fifteen 
years  ago,  been  a  ditch  over  part  of  the  ground, 
before  it  was  enclodod  as  a  garden  by  respondent's 
predecessor  in  title ;  but  there  had  never  been  any 
ditch  for  about  twenty  yards  of  the  length  cut  by 
appellant.  D.  was  exercising  *'  what  he  considered 
a  public  rii^^ht."  The  justices  found  that  the  ap^ 
pellant  did  not  act  under  a  reasonable  supposition 
that  he  hfid  a  right  to  do  the  act  complained  of, 
and  convicted  him  accordingly: — Held,  that  the 
conviction  was  right ;  that  the  express  proviso  in 
s.  52  overrode  the  proviso  usually  implied  as  to 
sommiiry  conviction.^,  that  a  bond  jiae  claim  of 
right  ousted  the  jurisdiotinn  of  the  justices.  That, 
under  tlie  circum^tances,  the  appellant  could  not 
be  in  a  better  position  tiian  D.  who  employed  him, 
and  assuming  in  his  favour  (which  did  not  appear) 
that  he  had  all  the  knowledge  whieh  D.  I  aci,  the 
justices  were  right  in  finding  that  he  did  not  act 
under  a  fair  and  reasonable  supposition  of  right. 
WHiTB,ArpsLLANT;  Feast,  Rebix>mdent  .    44i 

S.  —  Summary  Conviction  on  Charge  of 
AisauU — Jurisdiction  ousted  by  Question  as  to 
Title  to  Landr—Excesa  of  Force  in  Aesertion  of 
Right^2i  A  25  VifA,  e.  100,  s$.  42,  4A.\    Qtt 
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INT)EX. 


jnUKCnOI'  OF  J  UWlUlEM^^ftmN'm^f. 

thi*  hrarlnr  -"t  a  iv-rupLiiiit  r'-r  ai  a.-danlt.  Tn<l-r 
24  A  ii  Vi.-t.  ••.  1*>0  s.  4i  if  it  ^^  siv?wn  that  a 
hr.na  rill*- ■t':'*atio-i  w  t-*  t  U»^  «•■  la  ■!  •:*  i:ivi-.l7ir»l, 
the  jari*lii*tion  *''r'  xhit  }n.<  i^ai  u  at  on»w  oiuUril  !>▼ 
■.  4^.  wiiirh  pn.>%iiii-a  timt  oothin.;  m  thti  Act  ^haQ 
Ajitli«'iri zt^  jiutiotrM  ti*'  lifAs  anil  •U:tt:ruiae  :in.y  f*a.-<e 
of  MMinit  in  wLi<'>h  any  •|n»rT>t;<in  dhall  ahdrr  as  tii 
the  tit.e  t^  anj  ian-U.  i-?.:  anii  thr*  itwTio*^*  eaa- 
iy>t  pr'<fct:«l  t>  ianain:  int»>  ar.ii  •Irtermiati-  bj 
nnnmary  cnQvii-tirin  aiy  exLt:**  of  rVc*^  aile-jt?*!  t> 
havK  VMr«?n  i:d«:^i  ia  the  aduertioa  of  tidt:.    Ths 

QCULS  r.  PEABSi>3r     ....      Ill 

8. S^f  PcTiLir  Health  A.^.  IMS.    2. 

4. TO  SUSFEHD  CERTHTCATE  :  S^f  Xeb- 

Sie   AlfMISALTT 


misDicno'Et 

JVAlaVlCTlOS. 

JDEllPICnOg.  ATERMZVT  07 :  Sf«  Pebjtbt.  2 

JUBIBDICTIOV  07  KAOISTSATE :  Sw  3IrrBi>roLi3 
3LA\Ar,E3iENT  AjfESDMLNT  Act,  1^62.   1. 

JUaMBICnOg  OUSTED  B7  QITISTIOV  IB  TO 
TnXE  TO  LAMD :  S^e  JiRHoicn^x  ow 
Jrmcis.    2. 

JUBISDICnOV  AS  TO  PEgALTIEa  07  TWO 
JUSnCXS  SITTDIO  nr  SISTBICT:  Si€ 

Api-Bupriatiijn  <»f  Penaltibs  de  Mltbo- 
f*  jut  as  puuce  dwtlict. 

JJJBlSDJCnOlf  DCFLISDLT 01 VXV  TO  JUSTICES 
TO  COVTICT  nnCXASILT :  g^  Conta- 
Gi'Ari  DiSEA£E:t  (AxiMAUi)  Airr.  1SG3. 

KZEPES  07  •'PLACE  TOR  SLAUOHTERDIO 
H0BSE8":  :ke  Animau*. 

XXLLOrO  AHD  BEMOYAL  A7TER  AM  IHTSB- 
YAL  OF  TDDS:  See  Labcint.     ti. 

KVownroLT  suFFERnro  thjeyzs  to  ktst 

AVB  ASSEMBLE  IB  BEERHOUSE:  See 

BEEItHOrSE.     5. 

LABD  DBADTAOE  ACT,  1861  (24  A  25  Fir/,  e. 
133,,  M.  2'J,  31,  3.S — I'relimiiiarjf  Kxjten9e9  '»/  pro- 
jMf$t:d  Wftrku,  hoie  (h/niffed  —  (wen>  ml  Ralfs  oa 
(hcup'nTTM  f*rr  Pr^l'in'nary  Kxpen*es — Mode  of 
aMeM'wj  fjnjid.]  By  24  iV  25  Vict.  c.  I:S3.  8.  2.), 
previoui^ly  U>  crunn.cricing  new  works,  when  tiiey 
involvf;  an  ex[)cn()itiin?  of  more  than  1000/.,  tlie 
ooiiiiiiiKnionerb  of  uowers  »hall  c:iuse  pl.iiiu  of  tho 
]iro|)fM4.Nl  works  and  8n  catiiuato  of  the  exiK'ntfO 
i)v'.Tiii)(  to  l>e  iiiadr,  and  sl.all  publish  their  intcn- 
tioii  til  execute  such  works  two  nionths  before 
comniciiciiij;  the  Hiiino.  By  s.  31,  if  witiiin  such 
ftfsri'fd  of  two  QHmtiiM  the  proprietors  of  one-half 
of  tho  area  of  the  land  to  bo  rated  duclared  their 
diMHf'nt,  the  comndsnioners  thall  tuke  no  further 
hU'im ;  but  if  no  such  declaration  is  made  the  com- 
missitmers  may  commence  the  work,  and  re|  ay, 
out  of  tho  rut4  s  to  Ijo  li'vifd  by  them  within  tlie 
prea,  all  exp<nH< s  incurred,  liy  s.  38,  rates  may 
Inj  l('vic<l  by  tho  commitwioners  for  defraying  all 
Ofist  incurri^l  by  them,  and  a  rate  levied  for  tlie 
piiriioso  of  defraying  the  cxpifuse  of  new  works  in- 
volving an  ex[)enditu  roof  more  than  1000/.  siiali  he 
do(>meu  to  ))e  a  spt  c  al  rate,  and  a  tax  on  the  owners 
of  property;  but  other  rati  s  i«liall  be  p.iyable  by 
the  same  |>ersoii8  in  rerfpeet  of  the  same  property  as 
they  are  now  by  law  payable.  By  s.  t)7,  all  powers 
by  the  Act  vestt  d  in  commii^ioners  of  Kewcrs  may 
bo  exercised  by  a  drainage  b  lard.  The  drains  go 
board  fur  a  district  inotirrcd  expei^a-.a  m  u\aV\w% 
earvevB  nod  plans  for  certain  pro\M  wA  "voiV*, 
The  ihtiuifiicH  for  tho  proposed  votka  amouuVni 


lABB  BBAIBBfiS  ACr*  IWl— <»iiffiiwd. 

to  moK  than  VHJ^)!.  The  proprietors  of  onelnlf 
of  the  lazkl  dueented  fnini  th«  execa'.ion  of  thew 
worlu.  wi.ich  were  nerer  carried  out.  The  botid 
ma- 1*^  a  2:eD«^raL  rate  on  the  ooeapieri  of  hod  in 
th'.-  di-thct.  in  onler  to  pij  for  the  expeum  uf 
tLe  sorrov^  anil  plana: — ITeid,  that  the  oocupien, 
ami  ni.>t  th*.'  owners,  were  c'aargeuble.  under  la.  31 
and  :i-S  with  the.<ie  expensed ;  and  that  the  late 
wa.4  properly  made  un  the  preiient  value  of  the 
land  iiKnrrrBa  r.  Losgdox  asd  EldebsFULD 
I>ilii!;agc  Boamd  .        .   171 

LABD  OOCUPXBD  BT  FILTEB-BBD8 :  See  Bate. 

LABB  OOCUPXBD  BT  FIFES :  See  Rate. 

LABD  USED  FOR  FURPOBB    OF  PBBPAIII8 
8ABD  FOB  FILTE&-BED8:  See  Rate. 

LABDB  CLAUSES  ACT,  1845  :  See  Railway  Gov- 

PAST. 

LABCBBT^Jinsia/s  ferap  Xaiune — Young  Pat' 
tridges  reared  under  a  eommoa  HeuS\  Partrid:^« 
h. itched  ami  rt^ral  by  a  common  heiiv  while  tiie? 
leniain  with  h«>r,  and  from  their  inabilitr  to 
escape,  uie  practically  under  the  ilomioion  antl  in 
tlie  power  of  the  owner  of  the  hen,  may  lie  tl^.' 
subject  of  larceny,  thiMigh  the  hen  is  ifit  cmfiotil 
in  a  coop  or  others  iae,  but  allowt  d  to  wander  «itU 
her  bioud  about  the  premised  of  her  owner,  i^. 
T.  G'fy  (10  Cux,  Cr.  a  23),  followed.  Tu  QcEkS 
r.  Sricxlb 41 

2.  Cimtinwme   Taking  —  Ahetrtuiion  af 

Got.']  A.  stole  gas  for  the  use  of  a  mannfartoiy 
by  means  of  a  p  pe  which  drew  off  the  ga^  froo 
the  main  without  allowing  it  to  pa«8  thmngh  t!« 
Bieter.  The  gas  from  this  pipe  was  burnt  erery 
day,  and  turned  off  at  night.  The  pipe  was  ih-vi-r 
eloised  at  it^  junction  with  the  main,  and  cnnr«- 
quently  always  remained  full  of  gms  : — i/tf/i/,  th.t 
us  the  pi^ie  always  remained  full,  there  was,  in 
fact,  a  oontiuuous  taking  of  the  gas  And  not  a  »eriM 
of  Be{iarate  takings;  but  UehU  further,  that.  evr.i 
if  the  pipe  luid  not  been  thus  kept  full,  thetaki'iz 
would  liave  bein  tontinuous,  a^  it  was  suWumti- 
ally  all  onu  transactiou.  Tue  Qukex  r.  Fibth  61 

8.  Fa1$e  PreUnre$ — Mtiider  and  S^mtU 

— Eferi  of  DiMiwiion  bttween  General  aud  U- 
miUd  Auihoriiy  of  SerranLl  Where  a  servant  is 
entrusted  with  his  mufrtfr's  property  with  a  gene- 
ral authority  to  act  ibr  his  master  in  hii»  budini^^ 
and  is  iudurod  by  fraud  to  part  with  his  ii.a&ter's 
pr«)perty,  the  person  who  is  guilty  of  the  fnuti 
and  so  obtaiust  the  property,  ia  guilty  of  obtiiniDs; 
it  by  false  pretem-es,  aud  not  of  lareeiiy,  becmue 
to  constitute  larceny  thf re  must  bo  a  taking  againM 
the  will  of  the  owner,  or  of  the  owner  s  sc-rvaut 
duly  authorized  to  act  generally  for  thp  owner. 
But  where  a  servant  has  uo  such  general  autho- 
rity from  his  master,  but  is  merely  entrusted  vith 
the  (KisseSdinn  of  his  ^ooJs  for  a  Fpecijtl  purpr^', 
and  is  tricked  out  of  that  po8BeB^il»u  by  frautC  the 
l^ers  tn  who  is  guilty  of  the  fraud  and  so  olitanK 
the  property  is  guilty  of  larceny,  b»*aQ^e  the 
servant  luts  no  authority  to  part  with  the  pmpertr 
in  the  goods  except  to  fulfil  the  sp^tsial  purpoie 
for  which  they  were  entrusted  to  him.  The 
cashier  of  a  bank  is  a  servant  hiring  a  gmeial 
authority  to  couduct  tho  busin-.BS  of  the  bank, 
and  to  pait  with  its  property  on  the  |>ret  ntatioa 
of  a  genuine  order  from  a  customer ;  aiul  if  he  is 
deceived  by  a  forged  order,  and  parts  with  tlie 
moTv«^  «A  Viv^  Wxtk^lva  ^^ts,  intending  so  to  d<i. 
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EVT — oonHnu$d, 

nimng  tlio  money  by  false  pretences,  and 
larceny.    Tus  Qceen  v.  Prince         .     42 

MiH^  Auction—*'  Taking" -^ Payment 

under  fear,']  A.  acte<l  bs  auctioneer  at  a 
auction,  lie  knocked  down  some  cloth  for 
9  13.,  who  had  uot  bid  for  it,  as  A.  knew, 
used  to  take  the  cloth  or  to  pay  for  it ;  A. 
d  ti»  allow  lier  to  have  the  room  unless  she 
Ultimately,  she  paid  the  2G«.  to  A.,  and 
be  cloth.  She  paid  the  20«.  because  she  was 
A.  was  indicted  for,  and  convicted  of, 
lusly  stealing  these  2(>«. : — Uehl,  that  the 
tion  was  right,  because  if  the  force  used  to 
ide  the  taking  a  robbery,  larceny  was  in- 
t  in  that  crime ;  if  the  force  was  not  sulB- 
to  constitute  a  robbery,  the  taking  of  the 
'  nevertheless  amounted  to  larreny,  as  B. 
he  money  to  A.  against  her  will,  and  because 
as  afraid : — HM^  further,  that,  under  tlio 
istanees,  it  was  not  necessary  that  tiio  jury 
1  be  asked  whether  B.  paid  tiie  money 
i  her  will,  as  from  the  evidence  stited  in 
so  it  was  clcfir  that  there  C4)uld  huvo  been 
ibt  in  the  minds  of  the  jury  that  the  money 
»paid.    The  Qr KEN  r.  MoU  RATH        .     147 

Obtaining  Money  by  FaUe  Pretences — 

r  and  Servant— Mi*appropriation  of  Money 
ranf.l  A  servant,  whoso  duty  it  was  to  pay 
lasteiHB  workmen,  and  for  this  purpose  to 
I  the  necessary  money  from  his  master's 
r,  fraudulently  re-presented  to  the  coshter 
he  wnges  due  to  one  of  the  workmen  were 
than  they  really  were,  and  so  obtiined  from 
larger  sum  th>in  wbs  in  fact  necessary  to 
le  workmen.  Ho  did  this  intending  at  the 
io  appropriate  the  balance  to  his  own  use. 
f  the  sura  so  received  he  paid  the  workmen 
ages  really  due  to  them,  and  appropriated 
ilance  to  his  own  use:— //eZd,  that  whether 
staining  of  the  money  in  tho  first  instance 
krceny  or  obtaining  money  by  false  prctenciss, 
loney  while  it  lemained  in  Ihe  prisoner's 
ly  was  the  property  and  in  the  (Kyssession  of  ' 
aster,  and  therefore  the  misappropriation  of 
the  servant  was  larceny.  The  Qieen  r. 
)f  Cooke 264 

Animals  /er«  naiurm  —  Killing   and 

wd  after  an  Interval  of  Time — Continuous  ■ 
Poachers,  of  whom  the  prisoner  was  one,  ' 
;fully  killed  a  number  of  rabbits  upon  land 
2^ing  to  the  Crown.    They  placod  tho  rabbits 
itch  upon  the  same  land,  some  of  the  rabbits 
▼8,  and  some  strapped  together.    They  had 
tention  to  abandon  the  wrongful  nossf-ssion 
rabbits  which  the^  had  acquired  \>j  taking  I 
but  placed  them  m  the  ditch  as  a  place  of 
it  till  they  could  conveniently  remove  them. 
t  three  hours  afterwards  the  prisoner  came 
and  began  to  remove  the  rabbits: — Ife/d,  . 
he  taking  of  the  rabbits  and  tlie  removal  of 
were  one  continuous  act,  and  that  the  re- 
was  therefore  not  larceny.    The  Queen  v. 
ITOWNLEY 296 

Process  of  Court — Taking  with  Fraudn- 

Purpose— 24  &  25  Vid.  o.  96,  «.  80.]  'J'ho 
icr*8  goods  having  been  seized  under  war- 
of  execution  of  a  county  court,  and  being  in 
oBsession  of  the  bailiff,  the  prisoner,  with  : 
;  to  deprive  the  bailiff,  as  he  supposed,  of  his 
rity,  and  so  defeat  the  execution,  forcibly 
the  wamiDts  trom  him: — /Met,  that  tfaie 
er  tiM  tkoi  gailty  of  laroeoy,  bat  that  he 


LABOXH  Y'-eontimted, 

was  guilty  of  taking  the  warrants  for  a  fraudu- 
lent purpose  within  tho  meaning  of  24  &  25  Yict. 
c.  DO,  s.  30.    The  Queen  v,  Thomas  Bailet     462 

LASCEHT  BT  PABTHEB :  See  Becbivino  Stolen 
Goods.    2. 

LAW7UL  ATJTR0BIT7  OB  EXCUSE :  See  CoiNi  vo. 

LEAVIHO  CABBIAOE  09  EIOEWAT :  See  Ti  en- 
riKE  Act. 

LIABUITT  07  BAHWAT  COKPANT  TO  MAKE 
GOOD  DEFICIEirCY  DT  BATES:  See 
PooB-RATB.    12:  Hating.    1,2. 

UABILITT  FOB  AYOIDIVO  TOLL :  See  Ti  bnfieb 
Act. 

LIABniTT  TO  FEES  TO  SVBVEYOB :  ^«  Metro- 
politan Bi  iLinNO  Act,  1«5;>.     1,  2. 

LIABILITT  OF  OWKEBS  OF  LANDS  AND 
HOUSE  TO  PAVE  NEW  STBEET:  Ste 
Metropolis  Management  Act,  1^55. 

LIGENGE :  See  Beerhouse.    C. 

LICENCE  FOB  ICTJBIC  ONLY :  See  House  kept  fob 
Public  Dancing,  Music,  or  other  I^jblio 
Entertainment. 

LICENCE  FOB  SALE  OF  EXCISEABLE  LXQUOBS : 
See  Alehouse.    1,  2,  3. 

IICENSINO  UNDEB  82  ft  88  Yiet  e.  116 :  See 
Hackney  Cakbiagbs. 

IIOHTINO  AND  WATGHINa  BATE— Oifio^— 
3  <(:  4  Wm.  4,  c.  00,  s.  S3— Howies,  Buildings,  and 
Property  jotlier  than  Land,']  By  s.  33  of  3  &  4 
Wm.  4,  o.  90,  the  owners  and  occupiers  of  houses, 
buildings,  and  property  (other  than  land)  rateable 
to  the  relief  of  the  poor  in  any  paridli,  f>hull  be 
rated  at,  and  pay  a  rate,  in  the  pound  three  times 
greater  than  that  which  the  owners  and  oocnpien 
of  land  shall  be  rated  at  and  pay  for  tho  purposes 
of  this  Act.  The  appi>llants  were  possessed  of  a 
canid  ond  towing-path,  bridgirs,  and  a  dry  dock^ 
lined  with  masonry,  usid  for  repairing  the  canal 
boats: — Ildd,  that  '* property  *'  meimt  things ejus- 
deiu  generis  with  hout<es  and  buildings,  and  did 
not  include  a  canal  and  towing-path;  that  the 
bridges  and  dry  dock  were  aocessoi  ios  to  the  canal 
and  must  be  coubidered  part  thereof;  and  that 
the  wh'de  ought  to  be  rated  as  land.  Thr 
Queen,  on  the  Phosecution  i»p  The  Neath  Canal 
Company,  Appellants;  v.  The  Ovebseebs  of  the 
Pabish  of  Neath,  Respondents        .        .    861 

LmiTED  DEDICATION :  See  Hi(.hwat.    2,  5. 

LOCAL  OOYEBNMENT  ACT,  1868  (21  A  22  ViH, 
c.  U8),  M.  55,  56  —  General  Dinirict  Rates  Union 
Amssmeni  Committee  Act,  1862,  2b  &  2(i  I  iet 
e.  103,  s.  28.]  By  s.  55  of  the  Local  Government 
Act,  1858,  the  general  district  rates  shall  be 
assessed  upon  the  full  net  annual  value  of  all 
property  assesf-able  to  tho  poor-rate  ascrtaini-d 
oy  tho  poor-rate  made  next  Ix-fore  the  making  of 
the  a&icsiiment;  by  s.  56,  if  there  is  no  such 
assessment  for  tho  relief  of  the  poor,  or  if  buch 
assessment  in,  in  tho  judgment  of  the  local  board, 
an  unfit  criterion  for  making  a  general  distiict 
rate  the  local  board  may  have  a  valuation  roa<te 
by  which  tho  value  of  the  property  shall  be  ascer- 
tained. By  tho  Union  Assessment  Comtiiittf  e  Act, 
1862,  s.  28,  in  every  parish  wheie  a  valuation  li^t 
has  been  approved  and  delivered  to  the  overseen, 
no  poor-rate,  or  other  rate  which  by  law  is  re- 
quired to  be  baeed  on  the  poor-rate,  shall  be  of 
any  force,  unless  the  pro^text^  Ta.tAdvv\\.Vy&x>»>id^ 
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pt-oiiKti  apr^a  vu«tiL»M'  tn/r .  a  j«Ltiiix-li^>;  ti)  lutt 
Liiue  vciuil  iaATt  b««ii  oiAli/noQa  axbl  witk  iii**fnt 
:«,  lA^ori:.  aT)  J*  to  or  o^  cLt;  eu«  witiiin  :H  ^  :ii 
Vii;:.  •*.  yr.  :*.  ^:  a--<i  ih^u  tLiXizs.  rhii  pr.ai.-iuM'A 
ol>}<«t  wftA  oqIt  tf>  •ie>tr  j  uie  :{rvii*  ^inii  i  ijore 
ILk  o«Tu-r  oc  tii^m.  aiui  noL  to  dieatr^j  t..e  btiOae 
r.e  injure  this  i&ii'i^)ri.  f.t  ii  tii«5  iLfjai^u:  she  vm* 
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§ff  lo  the  hoflie  would  haic   bcin  WilfoL  and 
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er.maLssu:c.  lii  rsanni^t  x  taT3.e-:  ^':f  X  * 
a.T«niafi  -zl  the  jftjAk  T.:<  ■.HSrttev  pirv«*i  «»  u:e 
-a.>  f  tvvtv*f  ?arep  '3  «ia»  iail  '.a  »  Ntfoitj.  ^h-.- 
hal.  Sfzsx  w  ixiia  L  *  'iscrv^  *»€  izie  ua:>l  aad 
tt?  !k»  bt-mx  ?aJb;!L  #?r  tne  dwk  •-<  ah^^p  f^  she 
Ba^ec : — HiiL  «xi  ipn-ti  L  thut  t^  jwirieei  cosit 
to  ■  «▼<*  enatvr^ied :  it  tLas  ikc  at  je  vwa  wiC  vith- 
ra  Ub*  peap  I  d*  a: « '.-wn  ihrp  wTt:ii*  the  zaeic  2< 
of  a.  13^  fff&i  aZiM.  that  tibe  r  <|)6a^fBt.  bjtM 
fl»:abt.:dum^nt  tif  hit  basrscw  w»icr  tbe  a^frewl 
of  rhe  Jtxmi  SjkiJti.  had  m?t  act|iiz^  axij  n^ 
power,  or  priviL-^e  wftikm  a.  ^  of  the  Loal 
GovenuKnc  Act.  ISW.  Fsaiixs.  Apttzxast; 
Xi  i.Hcn..  SnF*>»riST    .  .        .    Ml 

XABUT  TOLXA.  Sfm'Battmb.iaf  c^—TO*.  f<ir 
Cog I0!  'tmumf  'nt*  a  Jiaritt-plsdx.1^  Y*  ilk  as^^c- 
iatni  to  be  taken  by  an  Av*t  vf  ISriksBS*.  h 
Kif^et  uf  earcle  bioaxht  Jifo  a  nurfcet  (ic  «le, 
which  becvoe  d'»  •«  «3«u  aa  tihe  <«ai  r  are  broeit 
inu)  the  markei-fijare..  and  bkibte  tke  catt«  arv 
pat  ixLtu  a  pen  or  tie  i  npc  ««■  ma^  market  %Jk 
and  ai7C  in  the  natare  of  •talkdcv  or  loib  ttkesi  a 
respect  of  the  one  oc  the  aoti;  and  in  arf«aiin|-  the 
leeiKe  of  the  Bianet  and  toliw  to  tke  pagr-iaM^ 
in  leapeet  of  hia 
Mttch  toQa  cannot  be 
io^  the  laloe  of  the  cut  mitiiia.    Tkn  Qras.  os 
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MAXKXn  AND  7AIB8  CLAXmS  ACT,  1847  (10 
Viet.  e.  14,  s.  IZ)— Exporting  G(X'd*  for  Sale  — 
^DtreUing  Place  or  Shop.'  ]  By  8.  IH  of  the  Mji- 
keii  an<l  Fairs  Clausci  A<  i,  1817,  afier  the  mar- 
ket-place is  opened  for  public  Ube,  cvt-rv  i>onx)n, 
other  than  a  licensed  hawker,  who  shall  neil,  or 
cziKM.^  for  bale,  in  any  ph-ce  witliin  the  prcscrihod 
limits,  except  in  his  own  dwellinj^-place  or  bhop, 
any  articles  in  respect  of  which  tolls  are  autho- 
rised to  be  taken  in  the  market,  is  made  liable  to 
a  penalty  not  exceeding  40<.  The  appellant  uas 
the  tenant  of  a  dwclling-houfle  and  siiop,  and  a 
piece  of  ground  in  front  of  the  shop,  in  the  town 
of  B. ;  there  was  a  wooden  shed  affixed  to  the 
house,  and  supported  on  wooden  post),  which  had 
been  eneted  over  the  piece  of  ground  for  eighteen 
years;  and  previous  ti»  the  erection  of  the  shed 
stone  flags  had  been  built  into,  and  fomiefl  part 
<»f,  the  i.ouite,  which  pnijected  tliree  feet  from  the 
house  :  and  th*'se  flaixs  helped  to  supfinrt  the 
wooden  shed.  Tlie  appellant,  after  a  nuirkct  had 
bei'n  opi-ned  for  the  town,  exposed  potatoes  ami 
other  vegetables  for  sale  outside  his  house  atid 
shop,  upm  the  pieoe  of  ground  and  lieneaih  the 
wooden  shed,  and  was  c^^nvieted  by  justices  on  an 
informnti<»n  charging  that  he  had  contravened  the 
above  section.  On  a  c:u«  stating  the  above  fHcts: 
— Held,  by  OK'kbum,  C.J.,  and  Lnsh  and  llayi  s, 
JJ.  (Mellor,  J  ,  dissenting),  that  the  ficts  shew*  d 
tliat  lhe^hed  was  (lart  of  the  iippelliints  dwelling 
place  or  shop,  and  the  justices  were  wrong  in  con- 
victing him.  AsiiwoRTu  v.  Uetwobth  .  28- 
See  Mabket. 

XABBIAOE   BE70BE   BE0I8TBAB  :    See   Bi- 
gamy.   1. 

XA8TBB  AND  BEBVAHT— 30  A  31  ViH,  c.  141, 
s.  9 — In/ormtttUm — Ord**rofJwfiices—Contnict  in 
Wrilinij  ]  An  information  by  a  master  under  the 
Master  and  Servant  Act,  18()7,  claimed  a  fulfil- 
ment of  the  contract  but  not  payment  of  dnmiges 
in  the  alternative  : — Held,  tliat  it  wus  not  invalid 
to  sustain  an  order  for  fulfilment  The  justices  on 
the  above  information  ordered  that  the  servant 
should  fuini  the  contract,  and  they  adjudged  that 
if,  upon  a  copy  of  a  minute  of  the  order  being 
served  on  him,  tie  should  neglect  or  refuse  to  eom- 

Sly  with  the  muio,  he  should,  for  bU(*h  hid  dibobe- 
ienoe,  b«)  imprisoned  for  one  calcnd  ir  month  : — 
Jlei/l,  that  if  the  justices  had  not  jurist  iiction  to 
imprison  tlie  servant,  except  on  a  fresh  summons 
after  he  had  di»>beyed  the  order,  the  latter  par^ 
of  the  order  might  be  rejected  as  surplusage,  and 
the  order  itself  was  still  good  A.,  being  in  want 
of  workmen,  applieil  to  the  Free  Lal)our  Uegistra- 
tion  8<Kriety,  and  filled  up  and  bigned  a  form  sent 
by  them  to  him,  containing  the  particulars  of  the 
employment  and  terms  offered  by  him,  and  his 
address  at  S.  Tliis  form  was  nntd  over  to  B.  by 
the  secretary  of  the  society,  and  H.  then  signed 
an  agreement  headed  *'  Free  I^liour  Sfjoiety,  by 
which  he  stated  that  he  had  apoepted  employ- 
ment at  9.,  and  agri.>ed  that  one  halrday's  wages, 
**  being  the  fee  to  the  society  for  obtaining  him 
the  employtuent,"  should  be  deducted  from  his 
wages,  and  that  ho  would  not  quit  **  the  service  of 
his  employer"  wi'hont  just  caude  : — Held,  that 
the  dfK'uments  sufficiently  referred  to  one  another, 
and  so  constituted  a  contract  in  writing  signed  by 
both  parties.    Cbank  v,  PowBUi .  .     ~ 


1CA8TEB  AND  BEBVAn :  See  Labcbny.    3,  5. 

XXBCHAHT  BHIFPOrO  ACTS,  1854  and  1863 
nd:iS  Vict.  c.  104.  M.  2,  241,  242,  432,  433;  25 
d:  20  Vict.  c.  G3,  m.  23.  ^6)—D^  of  Lift  by  Colli' 
8itm  of  ttco  Ship*— ^*  Slit p*  within  Acts — Per»in 
**  in  charge  *'—furud  clion  of  Jn$tice$  to  gwjtend 
Ctrrtijuate.']  An  Eng.idh  steamer  ran  down  a  fish- 
ing coble  off  the  (*oa^t ;  no  injury  ensued  to  the 
stoimer  or  to  any  one  on  board  of  lier,  but  the 
coble  Slink,  and  three  of  her  crew  were  drowned. 
The  muster  of  tiie  sttMuier  was  Ix^low,  and  the 
mate  whs  in  charge  of  the  deck.  The  master  came 
up  soon  after  the  collibion,  but  neither  the  mate 
nor  the  mabter  took  any  steps  to  save  the  meiu 
An  inquest  was  held  on  o.ie  of  thi*  b.Hlics,  and  the 
Board  of  Trade  instructeii  an  attorney  to  attend 
and  report  upon  it.  He  rejiorted  the  rehult  of  the 
inquest,  and  sent  the  notes  he  had  taken  of  the 
e\  Idenee  given  l>efore  the  conmer.  Tiio  Board  of 
Trade  directe«l  that  an  investigation  should  be  iu- 
stituted,  itnd,  on  the  requisition  of  the  solicitor  to 
the  Board,  two  justicejs  assisted  by  two  nautical 
Hes  'ssor^  lield  an  inquiry.  Before  the  inquiry 
notice  was  servid  on  the  ntaster  and  mate  of  tho 
bteamer,  tiiat  in  pursuance  of  the  Merchant  Ship- 
ping Aets,  18.14  and  1862,  the  Board  of  Trade 
h.id  iliricted  an  official  inquiry  into  the  collibion 
(det^ciihing  it),  whereby  lo^is  of  life  ensued,  and 
that  the  written  paper  annexed  was  the  statement 
ou  wliich  Uie  board  had  ordered  the  inquiry.  The 
**  btuteuient "  was  a  copy  of  the  noted  of  some  of 
the  depositions  taken  at  the  inquest  Tlie  jus- 
tices pmoetded  with  the  inquiry,  alter  pnitebt  by 
the  master  and  mute,  and  stated  in  open  court, 
thit  the  Court  found  tiiat  neitlier  tlie  ro.tte,  before 
the  master  came  up,  nor  the  m-«ster  afterwunls, 
nmdcred  such  assistance  to  the  crew  of  the  coble 
a:!  was  practicable  without  ditnger  to  their  own 
ship  or  crew  ;  and  ordered  their  n-sptctive  certifi- 
cates t)  bo  suspended  for  three  montlis.  On  a 
motion  for  a  certiorari  to  bring  up  this  order,  the 
above  facts  were  dihclos-d  on  affidavits  ;  and  it 
was  further  shewn  that  the  "  coble  "  was  a  vessel 
employ<d  in  the  herring  fishery;  it  was  twenty- 
four  feet  long,  seven  feet  beam,  t*-n  tons  burthen, 
dr.iwing  alxmt eighteen  indies;  it  had  aliout eight 
feet  of  deck  forward ;  with  a  main  and  mizen 
mast  and  a  bowsprit  to  ship  and  unbhip,  and  a 
jib,  mniubaii,  and  mizensail.  Tlie  nmsti  were 
easily  removeable,  and  the  vessel  was  fitted  with 
four  oars,  to  be  used  when  occasion  requiri-d,  viz., 
in  harbour  or  in  shoal  water  when  the  rudder, 
which  projected  wver.d  feet  below  the  keel,  hud 
to  be  removed.  Such  vessels  often  went  twenty 
miles  out  to  soa.  and  were  too  heavy,  when  filletl 
with  wet  nets  and  fish,  to  ba  moved  by  air.s : — 
HeVl,  that  the  coble  was  a  *'  sliip  "  within  tho 
Merchant  Shipping  Acts,  1854  and  1862  (17  &  18 
Vict.  c.  104  and  25  A  26  Vict.  c.  63) ;  that  the 
proceedings  were  valid,  and  that  the  justices  had 
power  to  suspend  the  certificates  under  ss.  2U, 
242,  432,  and  433  of  the  Act  of  1854,  and  ss.  23 
and  83  of  the  Aet  of  1862 ;  that  the  copy  of  tho 
depositions  was  a  sufficient  statement  or  report 
within  par.  6  of  s.  23 ;  and  that  the  mate  before, 
and  the  m  ister  after  he  came  on  dock,  were  **  in 
charge  "  within  the  meaning  of  s.  33,  whieh,  in 
case  of  collision  between  t>%o  ships,  uiakcs  it  the 
dutv  of  the  person  in  charge  of  each  ship  to  render 
such  assibtiiioe  as  is  praeticable,  without  danger 
to  his  oivn  ship  and  crew,  to  the  crew  of  the  otuer 
ship,  and  makes  failure  to  do  so  a  ground  for  oan- 
oelling  or  siupending  his  certificate.    Ex  pabib. 
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■ZISOFOm  lUlTASZlCXIlT  ACT,  I8BB  (l!l« 
19  ViH.  c.  210;.  ».  105-"  A'km  SInet  "—iUlrojio- 
lit  Manaiiemeiil  AineiiHaienl  Ael.  l^liS    l25  dt  26   ■ 
Fid.  e,  120).  I.  77— '■  Oimm  of  LaaiW—Lia-  ■ 
W(«y  of  Oaiien  of  LaniU  mul  i/oiue  la  par*  n™ 
Strerf]  Tlie  worcU  "new  sireet"  su  UBed  in  the 
Metmpolis  Hmiagenient  Arts,  inL'lade  a  aev  Btrec-t  I 
in  tbo  ordinnry  und  popular  sease  of  the  term ;   . 
Btid.  tUcr«fi'ro,  a  coiintty  Inns,  vhirh  was  bounded 
b;  htdgea  and  fleld^  and  vaa   repaired  tj  the  | 
PuHbIi  lime  out  of  in'nd,  beeoutes  a  new  Bbreet 
within  tlu)  nie,iiiing  nf  lliat  Blalule  when  hoQBes  ' 
an' built  along  tlieuilcdnftlie  lane.    The  Uctro-   i 
polls  Maiiagemt'tit  Amendment  Act,  I8S2,  a.  77. 
proviiles  that,  vhere  any  vestry,  or  iliatrict  board  I 
shall  hB»o  paved  any  new  rtiw/t,  the  owners  nf  ' 
the  land  bntmdiriK  or  abutting  on  tncU  street  aball 
bo  liulile  to  GCHiiiibute  tn  tLe  expta«  of  pdring. 
UieeBme: — HM,  thai  thownrda  'landbuumilng 
or  abutting  un  Bucb  atrcBt"  include  the  toil  of 
jiriTate  roada  leailinjc  out  of  a  new  alreet.    Prior 
to  Iho  pnuiiiK  of  Ibe  Mutropolis  Management  Aot, 
1S95,  an  ancient  bigliway,  wliich  wbs  a  country 
line,  and  had  been  repaired  by  the  parish  frum 
timu  out  of  mind,  eiisted  in  a  diKtriut  within  the 
Act  ;  aft^r  the  pauiiig  of  tliat  statute,  and  ht- 
foro  the  passing  of  tlin  Mttmpolia  llnnBgement 
Amendment  Act,  1BG2,  twcnty-vae  houacs  were 
built  along  tlie  tide  of  Iho  lane,  several  of  whii'li 
bclon){rd  ti>  I'.;  afternatds  ninety  bnnseB  wore 
built  atimg   tlie  tide  of  ilie   lane.     N.  was  tlie 
owner  nf  the  soil  and  freehold  of  Qvo  now  private 
roads  leading  out  of  the  tano;  but  he  had  no  ex- 
clusive nccapalinii  or  possctisinn  i—Uelil,  that  the 
lane,  after  Ibo  erection  of  Die  boutos.  l)et.'Bm'j  a 
"now  street"  within  the  meaning  of  the  '^ots: 
llint  P.  and  N.  were  tlio  iiwocri  of  land  bannding 
or  abutting  tliirton,  and  thut  tbey  were  liable  to 
cnntribuie  to  the  eipansu  of  paving  the  same, 
PouHii,  Appki,l*st;  Tub  Pi,t»i8TEAn  BujtaD  or 
WouHS,  Ri:spoyDurTS.    Ixibd   Northhboos.  Ap- 
PELi.AS-r :  Tub  PLUMaTEAD  Bo«bd  or  Wonsg, 
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KETBOFOLIB  XAFAOEEEirr  tXESOKESl 
ACT,  1882—25  *  28  Tirf,  c.  102,  t.  75—"  General 
Liiie  of  Build  n^g"—Juri4dietion  of  Matfiilrale.] 
K.  erecteil  a  bailiJiiig  beyond  a  lino  which  was 
Bubgequently  detid'-d  by  (lie  uiiporin  Ion  ding  archi- 
tt'ot  to  flie  MelrOjioliInD  Board  of  Worlu  to  be  the 
gvnernl  line  of  building  of  the  row  of  Lnuaea  in 
wkieb  the  aaine  was  situated.  The  snpt'rintetid- 
liig  arohilcct  had  not  decided  what  was  thegeiie- 
nX  line  of  buildings  fur  that  row  of  housts  pre- 
viously lo  the  date  wlicu  H,  erected  his  buililiug. 
A  aumplaiiit  bsviiig  been  made  by  Iba  Distriot 
Uoard  of  Works  before  a  n.agiatrato,  under  25&2li 
Vitt,  0.  102,  B.  75,  the  maiiatratu  was  of  opiuiou 
that  the  line  determined  hj  the  nrobitt'ct  was,  in 
tact,  the  "  general  line  of  buildings"  at  thu  time 
that  H.  bu.lt:— HtW.  that  H.  had  OLimmitted  a 
breai'h  of  the  Blutute  (25  4  26  Viet  o.  102),  and 
that  the  magistrate  had  juiiBdiclion  to  order  the 
buildiug  to  he  pulled  down.— St.  George,  i/anoiwr 
Bmiare,  y.  Sparroa  (,\S  C.  B.  !N.e.)2fe;  33  L.J. 
(aC.)  US),  and  Aiuman  v.  Fsifry  0/ St.  Panonu 
<t'w  Itep  2  Q.  B.  52S),  discussed.  Board  of 
WoBSS  FOK  WAKDBVOBmi  V.  Hau.  .     » 


I   HXTBOFOLIB     KAHAftXl 
ACT,  IMA—tomtinntd. 

'  a.  —  (M428  FM(.c.l021,i.75— "CeMrrftw 
cfBuildingt—OrtiJieuteofSMperiiilndiiisAnii- 

I  iael.Hftetof.']  In  a  prooi  eding  befoi e  ■  ii»KN*rUt 
under  the  Metropolis  Hanagement   Amendmelt 

'  Aot,  lmi2,  t.  75,  for  erecting  a  building  witbori 
tlie  oonaent  uf  tlio  Metropolitan  Iloaid  of  Tmk^ 

-  beyond  the  genuml  line  of  bnildingsin  a  ttml, 

[  tlie  urtin.'ale  of  the  auperiutending  architect  uf 

:  such  bmird  is  not  alisolutely  coucluaive,  hut  Uie 
magistratu  ia  entitled  to  judge  for  himself  whether 
the   liue  flied   by  sucb   certificate    be   in   ftet 

I  tlie  general  lino  of  buildings  in  the  Btreet:— 
St.  Oeorge,  Baiioter  Squart,  V.  Sparraa  (IG  CB. 

I   (N.S.)  20y;    33  L.  J.  CM.C.)    118,   loUowod - 

I   Bauman  t,    Ferfry  of  SI.   PaTurnu   (I^w  Bap. 

'   2  Q.  B.  52S)  dibeossed.     Suir:<oH,   ApFELUkyr; 

!  Siirni,  RtwOMDEHT  .        .        .        .    ■! 

j   KSIBOFOUB    HAVASEKZHT     AJtXIIUUR 
ACT,  1U5 :    See   MmtopouB  Hauqi- 

I  MKVT  Act,  1&S5;  SiWEaa. 

'  KEIBOFOLITAK  MTILDIVa  ADT,  IBU  (18  « 19 
Viet.  e.  122),  ».  S,  51— "  OtPKBr"— ttoiilihr  to 
Ftm  to  Bvrveyor.']  In  1866,  notice  was  given  by  a 
builder  lo  the  district  sorreyor,  of  his  ialentiuii  to 
erect  three  hoosee,  under  «.  38  of  18  *  18  VirL 
o.  122  [the  Metropolitan  Building  Act).  Th« 
Burveyoi  inspected  the  hoUBea,  and  tba  roots  wen 
covered  in  on  the  9th  of  July,  18d6 ;  knJ  no  lbs 
iHh  of  August,  1866,  tbc  snrveyor  became  entitled 
to  certain  fees  from  the  "  builder,  owner,  or  noon- 
pier,"  under  s.  51.  T.  first  btcune  owner  in  1869 ; 
and  the  sorveyor,  atter  dua  demand,  took  out  a 
summons  againat  T.  for  the  bmi^Hdd,  Out 
■•awner"  romnt  owner  for  the  time  being  when 
tlie  fees  booimo  due;  and  that  T.  waa  tliercfoia, 
not  liable.    Tubs,  Ajtbllakt;   Good,  ItisnM)- 

,  l,B^JT ne 

j      8. {IBAia  Viet.e.l2i\M.3.M~-Oinii" 

I  I^abUity  to  Fee*  to  Surosyor.]  Tbe  appclUut. 
being  seised  in  fee  of  certain  building  land  situata 

,  nittun  the  limits  of  the  Hctropulitan  Building 
Aot,  1855.  entered  into  an  agt«aneDt  with  L.t> 
giant  leases  of  niaety-nloe  yeara  of  oertaui  j^uU 

;  of  the  laud,  so  soon  as  ti.  shoolil  have  erected  hooKi 

'.  thereon,  at  a  pepporcom  until  the  2ilh  of  June, 
1S70,  and  afternards  at  281.  a  year.  L.  btuit 
houses  wbiob  wore  roofed  in  about  Beptemtier. 
1870,  and  tlie  appillaut  became  entitled  to  lecein 
the  flrtit  quortur's  gronnil-rent  on  tbe  29th  of  Sep- 
tember :  the  huuies  were  surveyed  by  the  roipun- 
dcnt,  the  diatriot  surveyor,  and  he  on  llie  26Ui  oC 
Octubur,  1S70,  delivered  a  bill  for  his  fe«i  to  L., 
wlio  Bftiirwarde  beoame  insolvent.  The  respon- 
dent aftuiwiirds  oluimod  payment  of  Lis  fees  bom 
the  appellant  ;—ir(J<I,  tluit  tlie  appellant  was  net 
liable  to  pay  the  respoodeut's  ftea.  as  ha  was  not 
the  "  owner "  of  the  houses  withiu  the  meaning  of 
SB.  3.  51,;  for  that  L,,  the  Icaaee  for  ninety-nina 
years,  wliothnr  lie  hul  a  legal  or  only  no  equitable 
tiile,  had  the  power  to  let  the  liunaes  and  recrivc 
the  proSts,  and  waa  therefore  "  owner."  Cavd- 
WBLi,,  Apt'SLLANT  1  Hakion,  1!bsix>:<dkst  ,  4Si 
KETBOPOLITAI   KARAOEKXHT    ACT,    1>M: 

Stt  Sewer  Batc 
■TTBOFOLITAir  FVBLK  CAKBIAQX  ACT,  IH9 : 

Bee  Hackmsy  Cabhiagb.    2,  S. 
KZTBOPOLITAH  SZWEXS  ACT,  lUB :  See  BiwtB 

KEHSS:  See  Poob-batk.    5,  li. 

][I8ap;bopsia7io>  or  maaxsnamn: 

Bee  La.v,cent.    S, 


INDEX. 


575 


WUMtnnL— Prior  CkmHetion  0/  Felony 
ged  in  Indidnnent — Period  0/  Penal  Servi- 
J7  <fc  28  Vicl.  c.  47,  9.  2.]  27  &  28  Vict.  c. 
i,  enact 8,  thut  when  any  perwu  shall,  on 
leiit,  be  convicted  of  any  crime  puiiish-jible 
mal  servitude,  uftt-r  huvin<;  ))ceii  previously 
L'(i  of  felony,  the  lenst  s^^nteuce  of  ponaJ 
le  that  can  be  awurdetl  shall  be  a  peri>.d  of 
y&ifs.  A.  was  couvicted  of  the  misdo* 
IT  of  having  done  grievous  btnlily  hanu  ti> 
le  indiclnient  did  not  charge  a  previous 
ion  of  felony ;  but  after  the  juiy  hod  found 
ty,  it  was  proved  on  ttath  that  A.  hud  been 
sly  convicted  of  felony,  but  no  record  or 
ite  of  buch  conviction  wus  prfxluced.  A. 
Lteneetl  to  yteuni  servitude  for  five  years,  as 
uisdeineiinour  only,  without  uny  previous 
ion  of  felonv : — iJeUL  that  the  sentence 
rcct.    The  Queen  v.  Summebs  .     66 

NereMarily  including  lesser  Mitdemea- 

Indictment  for  ^  Unliw/ully  and  Mali- 
Woumling  '  and  for  **  VnlawfuUy  and 
vsly  indicting  grievou*  l)odily  harm  ** —  Vtr- 
Gnilty  of  an  Assault  **]  An  indictment 
1  the  pr  soner  in  the  first  count  witli  **  un- 
f  and  uuiiiciously  wonnding,"  and  in  the 
count,  '*  with  unlawfully  and  maliciously 
g  grievous  bodily  iiarui."  The  jury  found 
»ouer  guilty  of  nn  asatiult : — 7/e(/i,  tliut  the 
r  could  be  properly  convicted  of  an  assault 
indictment,  as  tho  offences  charged  were 
Lcanours,  and  eucli  of  them  necesHarily  in- 
the  lesser  misdemeanour  of  aasuiUt.  The 
V.  Tayi.oii 60 

KEAKOUB:  See  Obscene  Publication; 
Pkaotice.    1. 

KEAKOUB,  AT  GOMKOV  LAW:  See  Feb- 

JUBY.      1. 

KXB : /See  Bigamy.    1. 

PSESESTATIOK  OF  QUALITT:  See  Ob- 
TAiNiNO    Money    undeb   False   Pbj&- 

TENCKS.      1. 

lAL :  See  View. 

IVCnOK  :  See  Larceny.    4. 

}F  ASGEBTAINDr 0  EATXABLE  VALUE  : 

See  Poor-bate.    16. 

DF  ASSESSnrO  LAHD:  See  Land  Dbain- 
AGE  Act,  ]8i)l. 

OF  A88XS8MXHT  TTHDEB  84  G«o.  8,  0. 
zziy.,  i.  19 :  S<:e  Poob-uatb.    10. 

mrO  A  GLEBGTICAH  WHILST  C£LE- 
EATnrO  DIVIHE  BEBVICE:  See  Eccle- 
siastical Law. 

IfOB,  LIABILITT  OF  :  See  Poob-ratb.   18. 

PLIOATIOK  OF  COSTS:  See  Nuisances 
Removal  Act,  IS.'iS.    3. 

LICEKCE  :  See  Hovse  kept  for  PUJtuc 
Dancing,  Mi  sic,  oh  other  public  En- 
tertainment. 

EHAHT :  See  Alehoi  se.    2,  3. 

PEACnOABLE  SE8SI0ES :  See  Poor-bate. 
13. 

S  OF  APPEAL:  See  Excise  Prosecution; 
Poor-bate.    13. 

;  OF  APPLIGATIOK  FOE  OEETHICATE 
OF  JIT8TI0E8 :  See  Wine  and  Beebuousk 
Acrr,  1869.    2. 

S  TO  FOUHD  JUEISDICnOE :  See  Nui- 
sances BuiovAL  Act,  1S55.    2. 


I  KOnCE  OF  HSAEIVG :  See  Encisc  Pbobecotiov. 
j  EOTIGE  OF  OBJEGTIOE :  See  Poob-batb.    3. 
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VOTIGEB  COHBITIOV  PEECEDEHT  TO  JUSTICES 
JUEISDICTIOE:  See  Highway.    4. 

mjJBAJiCE—Suisanres  Removal  Act,  1855  (18  A 
19  Viet.  c.  121),  «.  12 — Nuisances  liemoval  Act, 
1800  (23  A  24  Viet.  c.  Ti\  s.  Vd—The  Sanitary 
Act,  1806  (21)  A  30  Vict.  c.  90),  ss.  14  A  21— Com- 
pUiint  as  to  Nuisance  l*y  an  IiihairUunt.']  By  18  & 
19  Vict.  0.  121, 8. 12,  the  local  authority  may  cause 
complaint  to  be  m:ide  of  a  nui.-ancc,  and  the  jus- 
tices may  order  an  abatement  of  it ;  \/y  23  &  24 
Vict.  e.  77,  8.  13,  u|)on  compluint  before  a  justice 
by  any  inhabitant  of  any  place  of  the  existence 
of  a  nuisance  in  the  place,  the  justice  may  is^ue  a 
summons  re^iuirin^  the  person  by  whose  act  the 
nuisance  arises  to  appear  before  two  justices,  who 
shall  have  power  to  inquire  into  the  complaint, 
and  act  with  relation  thereto  as  in  cases  where 
complaint  is  made  by  a  local  authority  under 
s.  12  of  18  &  19  Vict.  c.  121,  and  as  if  the  person 
makinp^  complaint  were  such  local  authority.  By 
29  &  30  Vict  c.  9<i,  s.  14,  part  2  (ss.  14—34)  of  the 
Act  is  to  be  constnied  as  one  with  the  above 
statutes;  and  by  s.  21,  the  nuiAAUce  authority 
shall,  previous  to  taking  procetdin^s  before  a  jus- 
tice under  s.  12  of  18  &  19  Vict.  c.  121,  serve  a 
notice  on  the  person  by  who^o  acts  the  nuisance 
arises,  to  abate  the  same  within  a  time  to  be  spe- 
cified in  the  notice  : — Held,  tliat  notice  was  not 
necessary  bL-fore  laying  a  complaint  by  an  in- 
habitant.    CoCKEB  V.  Caudwell         .  .     117 


2. 


Indecently  erpnsing  the  Person — Pvblio 


jpZacc— 6'ri»/fZ.]  The  prisoners  were  convicted  of 
iiidet-ently  expo>ing  their  persons  in  a  urinal,  open 
ift  the  public,  which  stood  on  a  public  footpath  in 
Hyde  Park,  and  the  entrance  to  which  was  from 
the  footimth :— HeW,  that  the  jury  might  well  find 
the  urinal  to  be  a  public  place,  and  thait,  there- 
fore, the  conviction  was  gO'>d.  ^Jteg,  v.  Orciiard 
[3  Ciox,  Crim.  C.  248), obscTved  upon.  The Qoeen 
r.  Samcel  HAiiitis  and  Hknby  Ckk-Ks  .         .     261 

3. Nuisances  Bemuval  Art,  1855  ri8  ds  19 


Vict,  e.  121),  s.  8.]  By  s.  8  of  18  &  19  Vict.  c.  12 J, 
the  word  *^  nuisances  "  shall  include  any  premises 
in  such  a  state  as  to  be  a  nuisance  or  injurious  to 
health.  The  appellants  were  the  owners  of  a  rail- 
way bridge  over  a  highway.  The  rain  water  col- 
lectetl  on  the  briilge,  and,  running  through  the 
planks,  dripiied  on  to  the  highway  and  on  persons 
using  the  highway.  1'he  appellants  were  sum- 
moned, under  s.  12  of  the  above  Act,  for  allowing 
a  nuisance  to  exist  on  their  premises,  nnd  the  jus- 
tices ordered  its  abatement : — Udd,  that  the  Act, 
being  a  sanitary  Act,  applied  only  to  such  nuisances 
as  Wore  injurious  to  health ;  and  that  as  the  nui- 
sance complained  of  was  nut  injurious  to  health, 
the  justices  wore  wrong  in  onlering  its  abatement. 
The  (xbkat  Westebn  Kailway  CioMPANV,  Appel- 
lants ;  Bishop,  Resi'undent      .         .         .     601 

EOISAEOES  EEMOVAL  ACTT,  1856  (18<fr  19  Vict 
o.  121),  ss.  10, 11, 12,  Svh,  Form  {C.)— Notices  neces- 
sary to  found  Jurisdiction  under  s.  12 — Sanitar  y 
Act,  186G  (29<{r30  Viet.  c.  90),#.2l.]  When  a  nui- 
sance has  been  ascertained  by  the  hwal  authority 
to  exist  on  private  premises,  and  a  notice  has  been 
served,  under  the  Sanitary  Act,  IHOfi,  s.  21 ,  it  is  not 
neoessiiry,  in  order  to  found  proceedings  before 
ju.^tices  for  the  abatemesit,  under  s.  12,  of  the 
Nuisances  Removal  Act,  1855,  that  a  notice  should 
have  been  served  under  s.  11  and  Boh.  Fonn.  (0.) 
of  the  latter  Act     AuYs  v.  Cbebd       .         .     IT 

2. (18  A  19  Vid.  e.  l2l)^8anUary  And 
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VUIflUOrOES  BIMOVAL  ACT,  l%bb-o(mtinued. 

1866  (29  &  30  Vict.  e.  90)—8etiding  forth  Blade 
Smoke — Order  of  Abatement  ^Disobediente  to~~ 
Separate  A'ts — Single  8ummoii$  —  MuUiplication 
of  CoBts — Discretion  of  Justices — little  to  state 
Vase.]  Justices  acting  in  pursuance  of  the  Nui- 
sances Removal  Act,  1855,  and  the  Sanitary  Act, 
1866,  ordered  the  occupiers  of  ot-rtain  premises  to 
cease  to  send  forth  black  smoke  from  their  chim- 
Dey,  so  that  the  bame  should  be  no  longer  a 
nuisance.  The  order  having  been  persistently 
disregarded,  and  the  ofleiidcrs  summoned  and  a 
penalty  imposed  on  them,  under  s.  14  of  the  Act 
of  1855,  for  their  default,  nineteen  separate  infor- 
mations were  eventually  laid,  and  the  same  num- 
ber of  summoTises  simul'taneoudly  ibsued,  in  respect 
of  as  many  acts  of  disoliodienoe,  each  committed 
on  a  different  day,  by  sending  forth  bkick  smoke. 
At  the  liearingof  the  summonses,  the  full  penalty 
of  10<.  was  impo6«>d  for  the  offence  alleged  in 
each,  and  the  offenders  were  ordered  also  to  pay 
15s.  costs  upon  the  first  summons,  and  16s.  costs 
upon  every  other.  They  objected  that  thdr  dis- 
obedience was  but  one  default,  and  that  the  divers 
acts  oomplsined  of  should  have  been  charged  in  a 
single  sumnioTis,  to  >%hich  one  set  of  costi  only 
would  hnve  been  attached;  and  they  obtained  a 
rule  calling  on  the  justices  to  shew  cause  why 
they  should  not  state  a  oiise  under  20  &  21  Vict. 
0.  43 : — Held,  that  each  daily  emission  of  smoke 
was  a  separate  act  of  disobedience,  for  which  a 
separate  summons  might  be  lawfully  issued,  and 
that,  under  the  circumstances,  the  justices  had 
not  so  exercist-d  their  discretion  in  awarding  costs 
as  to  render  the  interference  of  the  Court  neces- 
sary.— Semiile^  that,  l.ad  they  done  so,  the  proper 
remedy  would  not  be  by  ruling  them  to  state  a 
case.    The  Queen  r.  Watkbhouse  and  Others, 
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ri8  &  19  VicL  c.  121)  s.  12 ;  28  <fc  24 


Vict.  c.  77,  «.  13;  29  (fe  30  Vict,  c  90,  •.  14— 
Black  Smoke  from  Mill  Chimney —Occupier  of 
Premises— Liability  of,']  18  &  19  Vict.  c.  121, 
8.  12.  and  23  k  24  Vict  o.  77,  s.  13,  enact  that 
upon  a  compliint  of  a  nuibance  being  made  to  a 
justice  he  snail  ^'  issue  a  summons  requiring  the 
person  by  whose  act,  default,  permission,  or  suf- 
ferunce  the  nuisance  arises  or  continues,  or,  if 
such  person  cannot  be  found  or  ascertained^  the 
owner  or  occupier  of  the  premises  on  which  the 
nuisance  arises,  tn  appear  before  any  two  justices 
•  .  .  who  shall  proceed  to  inquire  into  the  said 
oomplaint,  and  if  it  be  proved  to  their  satisfaction 
that  the  nuisance  exists,  or  .  .  .  discontinued, 
that  it  is  likely  to  recur  or  be  repeated,"  they 
may  make  an  order  **  on  such  persons,  owner,  or 
occupier  for  the  abttteuient"  thereof.  The  re- 
spondents were  summoned  for  sending  forth  black 
smoke,  on  a  certain  day,  fh)m  a  chimney  of  pre- 
mises belonging  to  them  (not  being  the  chimney 
of  a  private  dwelling-house)  in  suoh  quantity  as 
to  be  a  nuisance  within  29  &  30  Vict.  c.  90,  s.  19, 
and  the  above  statutes.  At  the  hearing  proof  was 
given  that  black  smoke  issued  from  the  chimney 
on  the  da^  named  so  as  to  be  a  nuisance,  and  thai 
the  premises  were  in  the  ocoapation  of  the  re- 
spondents and  used  as  a  factory.  No  evidence 
was  adduced  to  shew  that  any  inquiry  had  been 
made  to  find  out  who  had  charge  of  the  furnaces 
causing  the  smoke  at  the  time  of  the  emission, 
and  the  justices,  therefore,  discharged  the  respon- 
dents : — Held^  that  the  respondents  were  properly 
summoned,  as  the  persons  by  whose  permission 
the  nuisance  arobe,  ^d  were  re.'iponsible  as  such. 


innaAHOES  SXKOTAL  act,  ItM-sM/iMML 

if  the  person  causing  the  smoke  to  issue  was  tbeir 
servant  Barnes,  Affbllakt;  Aerotd  asd 
Others,  Bestovdrnts  .         .        .    Ml 

—  See  Sahitart  Act,  1866.     1, 2 ;    Nuisaxgl 
1,3. 

VTJISAV0S8  SXHOVAL   ACT,   1800:    Set  Nn- 

BANCE.      1. 

irUISAVGXB  SXXOVAL  ACT,  1868  (26  <(  27  F«e<. 
e.  1 1 7),  «s.  2, 3 — Carcases  deposited  in  ana  **  place  " 
far  the  mirposs  of  being  prepared  for  Sale  as  Food 
of  ManJ]  ^y  the  Nuisances  Remoral  Act,  1863, 
8.  2,  the  inspector  of  nuisances  may  at  all  reason- 
able times  inspect  '*  any  animal,  carcase,  Ac,  ex- 
posed for  sale,  or  deposited  in  any  place  for  the 
purpose  of  sale,  or  of  preparation  for  sale,  and  in- 
tended for  the  food  of  man,"  and  if  it  appear  to  s 
justice  that  it  is  unfit  for  food,  he  may  oraer  it  to 
bo  destroyed ;  and  the  person  in  whose  poMesaiui 
or  on  whose  premises  the  carcase  was  found,  ii 
liable  to  a  fiine  of  20L,  or  to  be  imprisoned  fur  s 
term  not  exceeding  three  months,  at  the  disne- 
tion  of  the  justice ;  by  s.  3,  if  any  person  prevent 
the  inspector  ^  from  entering  any  si&nriiter-boaK, 
shop,  building,  market,  or  other  plaoci,'  where  todi 
carcase,  Ac.,  is  kept  for  sale  or  pr^iaiatioD  for 
sale,  he  is  liable  to  a  penalty  of  51.  Two  caresses 
of  cows,  unfit  for  fouo,  were  found  in  a  yard  at 
the  bark  of  a  butcher's  bouse,  there  being  a 
slaughter-house  on  one  side  of  the  yard  i—Hdd, 
that  the  yard  was  a  place  within  the  meuniog  of 
the  Act.    YouKG  p.  Gkattbidoe  .         .        .    S 


0B8CXHS  FVBUCATIOV — Misdemeanomr^Sei' 
ture  and  Destruction  of  Obscene  Books  under  20  i 
21  Viet,  c,  88,  s,  l—Beport  of  Judieial  PtiKetd- 
ings — Privilege.']  A  police  magistrate  had  oidered 
the  destruction  of  copies  of  a  pMnphkf,  whiek 
the  appellant  kept  at  Lis  shop  for  sale,  as  ohsceoo 
books, under  2ci & 21  Vict. c. 83,  s.  1.  This  pampt- 
let  was  a  substantially  coirrct  report  of  the 
trial  of  one  6.  M.,  on  an  indictment  for  a  muMie- 
meanour  in  selling  a  certain  obscene  work  called 
**  Confessional  Unmasked ;"  but  it  set  out  tint 
work  in  full,  whereas  at  the  trial  it  was  takoi  as 
read,  and  passages  in  it  only  referred  io : — Edd, 
( following  the  decision  in  Beg,  t.  Hiekiin  (Lav 
Hep.  3  Q.  B.  360),  that  the  pami^ilet,  being  cf 
such  a  character  that  it  would  necessarily  ten«I 
to  the  depravation  of  the  public  morala,  was  aa 
obscene  book  within  20  A  21  Vict,  c  83,  evHi 
although  the  object  of  those  publishing  it  were  to 
suppress  a  system  they  thought  immoral  ond  per- 
nicious:— Heid,  also  (following  the  decision  in 
Bex  V.  Carlile  (3  B.  A  A.  167;,  that  the  pnvilege 
^ven  by  the  law  to  reports  of  judicial  proceed- 
ings does  not  extend  to  reports  which  contain 
matters  of  an  obscene  and  demoralising  character, 
and  that  the  case  was  therefore  withm  20  A  21 
Vict,  c  83,  and  the  decision  of  the  magi»tnte 
correct.  Steele,  Appellant  ;  Bbahmax,  Hisfon- 
DENT M7 

OBSTSUCnO V  OF  TBAnr--2i  d:  25  Viet.  e.  97. 
s.  SS^AUering  Signals,]    24  A  25  Vict.  c.  87.  s.  56, 

enacts  that  **  whosoever  by  any  unlawfhl  act,  or  by 
any  wilful  omission  or  negleot,  shall  obttmet.  or 
cause  to  be  obstructed,  any  engine  or  carriage  using 
any  railway,  .  .  .  shidl  be  goilty  of  a  mis^icaieaii- 
our.*'  The  prisoner  unlawfully  altered  some  rail wsf 
signals  at  a  railway  station.  The  alteration  caosed  s 
tmn,  which  would  have  passed  the  station  witkoot 
slackening  speed,  to  slac*ken  speed*  and  to  eooe 
nearly  to  a  stand.  Another  train  going  in  the  same 
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direction,  and  ofi  tho  Bume  milSf  was  dao  at  the 
station  in  half  an  hour: — Held  (Martin,  li.,  die- 
aeutiiig),  that  the  prisoner  lia«l  ''obstructed''  a 
irsiin  within  the  meaning  of  s.  36  of  2i  &  25  Viet. 
c  97.    The  Qiebn  v.  Joseph  N.  Hadfield    168 

8. 24  A 25  Vict,e  97, $.9S— Making Sigiiah,'\ 

24  &  25  Vict.  0  97,  s.  HG,  enaicii  that  *"  whosoever 
by  any  unlawful  act,  or  by  sny  wilful  omission 
or  neglect,  shall  obotruct,  or  cauuc  to  be  obstructed, 
any  engine  or  carriage  nsiu}^  any  railway  .... 
ahall  be  guilty  of  u  misdemeanour.'*  The  prisoner, 
who  was  not  a  servant  of  the  r.iilway  company, 
stood  on  a  railway  between  the  two  lines  of  rails,  at 
a  point  between  two  stations.  An  a  train  was  np- 
proiiching  lie  held  up  his  arms  in  the  mode  used 
oy  inspectors  of  the  lino  when  desirous  of  stopping 
a  train  tietween  two  stations.  This,  as  the  prisoner 
intended  ttiat  it  should,  caused  the  driver  to  shut 
off  steam  and  diminished  tho  speed,  and  ltd  to  a 
delay  of  four  minutes  : — Held,  that  the  prisoner  had 
obstructed  a  train  within  the  meaning  of  24  &  2.5 
Vict,  c  97.  8.  86.    TiiK  Queen  v,  Harvy    .    252 

OBIAIHnrO  MOVXT  UHDSB  lAJJBE  FBE- 
TEyCE8  Mwrepresentation  of  QttcUitij — Spectfie 
FaetJ]  The  prisoner  induced  the  prosecutor  to 
purchnBe  a  chain  from  him  by  fraudulently  repre- 
senting that  it  vras  1 5-carat  gold,  when,  in  fact,  it  was 
only  of  a  quality  a  trifle  better  than  6-carat,  know- 
ing at  the  lime  that  he  was  faUely  representing  the 
aiiulity  of  the  chain  as  i5-camt  gold:  Jleld^  that 
le  statement  that  the  chain  was  15-carat  gold  not 
being  mere  exaggerated  praise,  nor  relating  to  a 
mere  matter  of  opinion,  but  a  statement  as  to  a 
specific  fact  within  the  knowledge  of  tho  prisoner, 
was  a  suffi  lent  faiUe  pretence  to  sustain  an  indict- 
ment for  obtaining  money  under  faUe  pretences. 
Jlsy.  ▼.  Biyan  (Dears.  &  B.  C.  C.  265)  diiitin- 
giiished.    liiE  Queen  v.  John  Akdlet     .    266 

See  Larceny,  3,  .5. 

OOCUPATIOV:  See  Poor-rate.    1, 18. 

OOCUFIEB  OF  PREMTBEfl:  See  NuirAnces  Re- 
moval Acts.    4. 

07FSVCE  AGADTST  TSKOB  AVB  OOHBITIOVS 
OF  UGEVCE :  See  Wine  and  Bkekbousb 
Ac,  1869.    1. 

OFFEB  OF  HUBBAin)  TO  ICAIKTADr  WIFE 
AT  HIS  H0V8S :  See  Pooh.     3. 

OLD  EZBMFTIOHS  FBOM  SEWES  EATE:  See 

Seweu  IUtb. 

OHS  FSIBOHEB  OALLED  AS  WITNESS  FOB. 
ABOTHEB:  See  Evidence.    9. 

OHUS  OF  PBOOF:  See  Evidence.  5;  Public- 
house.    1,  2,  8. 

OBDEB  APPOnrriKa  a  pebsob  to  do  the 

DXTTT  OF  THE  SEWEB  AXTTHOBITT: 

See   Sewage  Utilization  Acts,  1865, 
1867. 
OBDEB  OF  ABATEMENT:  See  Nuisances  Bb- 
uoval  Act,  1855.    3. 

OBDEB  OF  DISCHABOE:  See  Bankrupt. 

OBDEB  OK  HUSBAND  T0WAHD6  WIFE'S  MAIN- 
TENANCE :  See  Poob.    8. 

OBDEB  OF  JUSTICES :  See  Master  and  Sbryant. 

OBDEB  FOB  PAYMENT  OF  SPECIAL  CON- 
STABLES :  See  Special  Constables. 

OBDEB  OF  BEMOVAL :  See  Poob.    1, 11. 

OBDEB    OF    BIMOVAL»    APPEAL    AOAINST, 
TO  WHAT  SEBtaom:  See  PouB  Lah 
AMjarDMExr  Act,  1867. 


OBDEB  OF  SEOBETABT  OF  STATE :  See  Hack- 
net  Gabriaoks;  Sewagb  Utilization 
Acts.  1865, 1867. 

OBDEB  THAT  PABI8H  SHALL  CEASE  TO  BE 
LIABLE  TO  BEPAIB  HIGHWAY :  See 

Highway.    3, 4. 

OVEBSEEB  OF  POOB :  See  Bankrupt. 
0WNEB8HIP  OF  VESSEL :  See  Evidence.    6. 

PABI8H :  iSee  Poor.    11. 

PABOGHIAL  ASSESSMENTS^ f/n/o7i  A8»e$8ment 
Commitiee  Act,  1862  (25  &  26  Vict,  c.  103),  m.  H, 
20,  25.]  New  houses  completely  finislied  and 
ready  fur  occupation,  but  not  let  or  occupied  at  the 
time  of  returning  the  valuation  lint  of  a  parish, 
are  **  rateable  "  hered.tamcnts  within  the  mean- 
ing of  the  Union  Absessment  Committee  Act. 
1 8ii2,  and  ought  to  be  inserted  in  the  libt.  Thb 
Queen  v.  The  Ovebseebs  of  Malden  .         .     81 

PABOCHIAL  ASSESSMENT  ACT :  See  Poob  Batb. 
15. 

PABOCHIAL  EABNINOS  AND  ACBEAOE  PBIN- 
CIPLES :  See  Poor-bate.    17. 

PABTBIDOES :  See  Larceny.    1. 

PABTY  AGOBIEYED :  See  Highway.    4. 

PASTUBAOE,  BIGHT  OF:  See  Highway.    1. 

PAUPEB  LUNATIC :  See  Poob.    6. 

PAYMENT  OF  BENT :  ^0  Evidence.    2. 

PAYMENT   OF    SPECIAL    CONSTABLES:    See 

Special  Constables. 

PAYMENT  MADE  UNDEB  FEAB :  See   Lab« 

CKNY.      4. 

PENAL  8EBV1TUDE— Prer/oiM  Conviction  of  Fe- 
lony nttt  charged  in  Indictment — 27  d:  28  VicL  e. 
47,  «.  2  ]  By  27  &  28  Vict.  c.  47,  s.  2.  *•  Where 
any  person  shall  on  indictment  be  convicted  of 
aiy  crime  or  offence  punishable  with  penal  servi- 
tude, after  having  been  previously  convicted  of 
felony,  the  lesist  sentence  of  penal  servitude  tiiut 
can  be  awarded  in  such  case  shall  be  a  period  of 
seven  years." — The  prisoner  was  convictt'd  of  a 
cr.me  pun'shabic  with  pen  d  servitude,  and  it  was 
proved  that  he  had  leen  previously  convicted  of 
feloTiy;  but  the  previous  conviction  ^as  not 
stated  in  the  indictment : — Hell,  that  the  above 
section  did  not  apply.    The  Qi  een  v.  Wiixis  470 

PENAL  SEBVITUDE,  SENTENCE  OF :  See  Mis- 
demeanour.   1. 

PENALTIES,  APPLICATION  OV:  See  Bobough 
Justices. 

TKSLPmY—Affidavit  under  BilU  of  Sale  Act  (17 
<fc  18  Vict.  c.  36) — Fube  Oath— Misdemeanour  €U 
Common  Law — Practice.'\  A.  was  indicted  for 
perjury  in  an  affidavit  made  under  the  Bids  of 
8>i1h  Act  for  Ve  purpose  of  getting  a  bill  of  sale 
filed.  The  indi<-tment  was  in  the  ordinary  form. 
The  affidavit  was  sworn  before  a  onmmissioner  for 
taking  affidavits  in  the  Court  of  Queen'8  B>  nch. 
A.  was  fonnd  guilty  :  Held,  that  A.  s  offence  <Hd 
not  constitute  perjury,  but  that  nevertheless  the 
Ofjnviction  should  be  atfirnted,  bd'aa-e  A.  was 
guilty  of  taking  a  fnlse  oath  which  offence  was 
sufficiently  cliarged  in  the  indictment,  itnd  was. 
under  the  circnmstanceis  a  C(mimun  law  misoe* 
meanour,  to  the  punishment  for  wliich  he  might 
be  sentence  d.    The  Qi  een  v.  IIodgiuss     .     151 
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ment  for  iK>rjnrj  htate<l  tho  offeno  (o  have  been 
committed  on  the  trial  of  *^  a  certain  indictmeut 
for  misdtuuo.inour  "  at  the  quarti'r  ttca^ions  for  the 
county  uf  »Sa!op  ;  but  it  did  not  slate  whut  the  m's- 
demeanour  was,  nor  thnt  the  quarter  8ei»ioii8  had 
juribdic'tion  to  try  it  : — Ileld,  that  the  indictment 
was  good.    ThkQuren  o.  Hknbt  Dijnmmg      246 

3. Jurisdiction — Busfardtf  SutnmoM — Ap- 

plication  before  liirth  of  Child — Dep  •sition — 7  <fc 
8  Vict,  c.  101,  «.  2 ;  8  Vict.  c.  10,  8.  l.J  Sect.  2 
of  7  &  BYict.  c.  101,  enacts  that  whi  re  npplic.ition 
for  a  bastiirdy  bumnum:)  is  made  before  the  birth 
of  the  child,  **  the  woman  shall  m:tkc  a  de[)Osition 
U|)on  oiith.** — The  prisoner  was  convicted  of  pur- 
jury,  alle;:ed  to  havt*  been  cominitte<l  on  the  heir- 
ing  of  a  haitiirdy  snmm  ms.  It  upitcai-cd  that  the 
summons  hail  been  issued  agu:n»t  the  pri:>r>nfr  be- 
fore the  birth  of  tho  child.  V{>nn  the  application 
for  it  no  written  deposition  was  made,  but  only  a 
verbal  statement  upon  oath  by  thtt  woman.  Tiie 
priHoncr  appeared  to  the  summons,  and  made  no 
objection  to  its  validity  or  to  the  juiisdiction  of 
tho  Omrt :  Held,  that,  the  Oourt  had  jurisdiction 
to  he:ir  tlH^  Bumukons,  and  that  the  conviction  for 
iKTJury  was  ri«;:ht.  Per  Shirtin,  fJ.,  B}l6ii,  and  ■ 
iUackburii,  J  J. :  The  wonl  **  di.'|X)&ition  "  in  tho 


above  section  means  ovidcnct'  taken  down  in 
writinjr. — Per  Blackburn,  J.:  Tho  enactment  is 
only  director^',  and  tho  abst  nee  of  a  deposition 
could  not  oust  tho  jurisdiction.  Pit  tolajo 
Curiam :  Tiie  irregularity  was  waived  by  tho 
priscmer's  appenring  to  the  summons  and  not  ob- 
jecting.   TuE  Ql'ken  r.  TuoMAs  Fletciieb     298 

PERJUBT :  See  Kvidence,    7. 

PERSONS  EKTITLEB  TO  VOTE:   See  Persona- 
tion. 

PERSOVATIOK— T^e-c^/oM  of  Guardiam  of  Vie 
Poor— '' Person  entitl'.d  to  Tote*  — 14  &  15  Vict.  c. 
105,  ».  3.]  A  man  ciniiot  bo  convicted,  under 
14  &  15  Vict.  c.  ll)5,  s.  3  of  {)ersonating  "  a  |)erson 
entitled  to  vote  "  at  an  election  of  guiirdians  of 
tin;  |)oor,  if  tlie  iKMson  pcrsimuted  be  dead  at  tho 
time.    WiiiTELEY  V.  Cuaitell    .         .        .19 

PET&OLEVIC  ACTS,  1862  and  1868  (25  &  2G 
Viet.  c.  6«;,  «.  1  ;  31  <t-  32  Vict.  c.  50,  w.  3.  4)— 
AU  Petroleum  uc.Viin  the  Acts  aWtough  not  giving 
off  an  injlanimable  Vapour  under  J 00  degrees  of 
Fuhreuheit.']  By  the  retroleum  Act,  18o2,  s.  1, 
**  petroleum,'  for  the  puri)08e8  of  this  Act,  shall 
inclndt'  any  product  thereof  that  gives  oil*  an  in- 
tlamm:ible  v.ii)our  at  a  tem)>eiatnre  of  Uss  than 
100  degrees  Fahrenheit.  By  tho  Petroleum  Act, 
ISO?*,  s.  3,  for  tho  puri>ojj<\s  of  the  Petroleum 
Acts,  1^02  and  18G8,  ''petioleum"  shall  include 
all  such  rock  oil,  Itangoon  oil,  Burniah  oil,  any 
pnKluct  of  them,  and  any  oil  made  from  petro- 
leum, cftal,  bchist,  bluile  |)e.it,  or  other  btuminous 
sulibtnnce  as  give-s  otf  an  inllanmiable  vajiour  at 
a  temperature  of  less  than  100  degr(.H.>s  Fahren- 
heit : — i/fW,  that  all  petroleuui  proper,  whetlior 
giving  otf  an  inilamnuible  vajNiur  at  under  100 
degrees  or  not,  was  within  tlie  Acts ;  and  that, 
therefore,  the  keeping  of  any  iH*t  role  inn  proper 
«  otlierwi.-^e  than  for  private  use,  within  fifty  yards 
of  a  dwelling  or  storehouse,  without  a  licence, 
w.is  prohibited  by  h.  4  of  tho  Act  of  18U8. 
Jones,  Appellant  ;  CkK>K,  Kesponpent      .     316 

PETROLEUM  ACT,  1868,  31  <£;  32  Vict.  c.  5f>— 
SHJJiciency  of  Test  under  §9,  1,  5,  0,  8,  and  SeJie- 
dule.]  Tlie  appellant  was  convicted  by  justices 
und(.r  the  Petroleum  Act,  1808  (31  &  32  Vi<t.  c. 
50),  8.  i,  lor  keeping  aud  expouiug  for  sale,  with- 


PETROLSUK  AOI,  tMS—WHiinmedL 

out  a  licence,  petroleum  oil  which  gmye  off  an  ib- 
fhunmable  vapour  at  a  teinperature  of  leas  thsn 
100  degreeu  of  Fahrenheit's  thermmnt  ter.  At 
the  hearing  it  appcait-d  that  the  rcupoiKlenti  tht 
inspector  of  weights  and  meaaurea,  in  making  Um 
test  ai  authorized  under  a.  U,  had  allowed  the 
thermometer  to  reat  on  the  bottom  of  the  Tes«l 
in  wliich  the  petroleum  was,  so  that  the  ve^«el 
being  two  inches  deep,  and  tilled  Wtth  pctiuloiiiii, 
as  required  by  s.  8  and  schedule,  the  theniioiactirr 
was  in>erted  to  the  depth  of  two  inches;  sud  it 
was  objected  on  behalf  of  tho  appellant  that  tlie 
test  was  n-it  li  gaily  made  an  required  bj  the 
schedule,  which  says  that  the  theriiiom«:t«  r  thall 
bo  inserted  in  the  oil  bO  that  the  bulb,  which  is  to 
be  about  half  au  inch  in  diameter.  »h:dl  be  im- 
mersed abjut  one  and  a  h  ilf  ini-hes  beneath  the 
surface.  It  was  aUo  proved  that  the  reapoDikm 
hid  u-red,  to  adcertdn  the  fla>hiug  point,  a  spirit 
lamp  with  a  hmail  wick,  having  a  "  very  small 
flame,*'  which  is  all  the  scht-dule  requires;  but  it 
was  shewn,  on  behalf  of  the  apiiellant,  Uut 
waxed  twine  was  the  means  used  by  scientiiie 
persons  for  the  purpose,  which  had  a  still  smaller 
flame.  The  justitx'S  ruled  that  there  had  been 
sntflcient  compliance  with  tl.e  schedale  on  b^ 
points,  and  that  the  only  way  tho  aj'peihmt  coaM 
displace  the  test  was  by  having  a  farther  teA 
male  by  a  '* public  analyut,'  as  allowed  by  s.  d 
This  he  declined.  On  a  case,  under  20  A  21  Vict 
c.  43,  raising  the  question  whether  the  lert  wu 
legid  on  the  above  two  points,  and  the  appellant 
rightly  convicted: — Held,  that  the  Court  could 
not  say  that  the  test  was  not  Icg^l ;  and  that  the 
conviction  must  be  affiimed.  fisoK,  Appellast; 
Stkinoer,  Uesi*ond£Nt     .         .         .        .    MO 

PHAEMACT  ACT,  1868  (31  d:  82  VioL  e.  Vll\  t. 
11— Sale  of  ''PoiMH  "— "  Medicine  *'^Bona  fids 
compliance  with  Pntvito  in  $.  17.]  By  s.  17  of  the 
l*harmacy  Act,  1808,  it  shall  bo  unlawful  (uDd«:r 
certain  punalties  on  conviction  -,  to  sell  any  {loiaOQ, 
anles.i  the  box,  vessel,  &c.,  in  which  it  is  con- 
taincd  be  distinctly  labelled  with  the  name  of  the 
article,  and  the  word  ^poison,"  and  with  the 
name  and  address  of  the  seller  of  tho  jtois'in;  it 
shall  !«  unlawfid  to  sell  any  of  the  poisons  ia  the 
first  fiait  of  schedule  A.  (pnusc  acid  being  0!.c) 
to  any  person  unknown  to  the  seller,  unless  intro- 
duced by  some  person  known  to  the  seller : ...  but 
none  of  tht;  provisions  of  this  section  sliaJl  ^ apply 
t)  any  nu'dicine  snpplii  d  by  a  leiially  qua]  titd 
«ix)thccary  to  his  i>ationt,  nor  to  any  ertirle  wlien 
forming  pait  of  the  ingnd.ents  of  any  mt^icine 
d's|)ensed  by  a  perbon  regibtered  under  this  Act, 
pnividcd  buch  mtHl.cine  l>e  labi  Ueii  in  manniT 
aforesaid  with  the  name  and  address  of  the  cvllur, 
and  the  ingredients  theieof  be  entend  with  tic 
name  of  the  {lerson  to  whom  itisfcoldordclivcn'd, 
in  a  book  to  be  kept  by  the  seller  for  that  pur- 
pose.*'— 'i  he  apitelhint,  a  person  rci^isteietl  under 
tho  Aft,  was  charged  with  contiaveniug  the 
enai  ting  part  of  the  section.  It  np{>earud  st  the 
hearing  that  J.,  u  person  unknown  to  the  a]iiiel- 
lant,  and  not  introduced  by  any  person  known  to 
him,  came  into  thu  api)ellant*s  shop,  and  a^kcd  U) 
luive  a  {>ri  script i(m  made  U|ii,  which  was  written, 
in  pencil,  in  the  usual  style  of  medical  prescrip- 
tions, and  had  *'  Mrs.  Newton  '*  at  the  bottom,  as 
the  penion  for  whoae  use  it  was  iutended,  and  the 
initials  ''  K.  M.  L.,**  which  were  the  iniiials  i»f  a 
legally  qualifled  medical  pactilioner.  The  ^ipel- 
hint  dispcnsi-d  the  pnaniptioa  by  putting  two 
dtxichms  of  pru&>ic  acid  into  a  S^-os.  bottle  and 
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t  up  with  rcMO-wa'er,  according  to  the  | 
of  tlio  preacription ;  nnd  the  appellant  . 
he  pr4'tiori|>tioii  int)  a  )x)c>k,  in  which  he  ' 
all  tiie  proacriptioud  he  nuidn  up,  with  ; 
le  *'Mra.  Newton.''     J.  took  the  bottle,  \ 
I   the  appellant's  demand.      The  b.)ttle  i 
>lled  with  the  name  and  uddre&t  of  the  j 
t  distinctly  writt-n.     The  pn-scription  , 
that  might  be  ordered  for  a  lotion.  There 
evidence  whether  there  was  or  was  nut 
erson  as  Mrn.  Newton ;  but  the  appellant 
3  and  reasonably  believed  that  a  me<lieal 
i  prescribed  the  lotion  for  a  Mrs.  Newton, 
she  was  the  person  for  whoie  xnta  he  was 
t : — H^ldt  th  it  the  medicine  or  lut!on  was 
ne  within  the  meaning  of  the  exception 
*'  of  medicine  dispensed  by  a  re^^istcred 
'*  that  the  case  wais  therefore  taken  out  of 
;ting  part  of  the  section  as  to  poisons; 
appellant  had  complied  with  the  proviso ; 
I,  therefore,  not  liaule  to  be  convicted. — 
:hat  there  cannot  be  two  separate  oonvio- 
der  different  ports  of  the  enactment  f<ir 
the  same  act.  Berby  v.  Hendekson    179 

1  HABBOUB :  See  Poor-rate.    8. 

FOB  HIRE:  See  Uaoknet  Carbiage. 
1, 2,  3, 4. 

ETG:  See  Game.    1. 

VG  FREVERTIOK  ACT  (25  A  26  Vict,  e, 
2 — Evidence  of  hating  w^d  a  net  for 
rame.']  The  appellants  were  convicted, 
)  &  26  Vict.  o.  114,  s.  2,  of  having  used  a 
niawfully  taking  game.  The  evidence  was 
two  appellants  were  seen  together  by  a 
n  on  the  16th  of  I>ecembi'r  on  a  highway, 
lf-[jast  nine  p.m.  One  had  a  net  under 
for  catching  hares.  Nothing  elne  whs 
I  either  of  them :  but  they  had  a  lurcher 
am.  The  policeman  had  heard  a  dog 
as  if  ill  chase  of  a  hare  or  rabbit  a  little 
ore  the  defendants  came  along  the  roed. 
tit  was  damp  and  the  net  was  wetti^h  : — 
at  tiiere  was  evidence  to  support  the  con- 
fer that  it  was  not  necessary  that  the 
ts  should  have  caught  any  game ;  it  was 
i  if  they  had  used  the  m-t  for  the  purpose, 
unsuccessfully,  of  which  there  was  evi- 
Jenkin  and  Dennih,  Appbllamts;  Kino, 
ENT. 480 

Siufpended  Order  of  lUmaval— Expenses  of 
%Hce  under  35  Geo,  :J,  c.  101,  s.  2  ;  4i) 
':  124,  *.  3 ;  28  <«:  29  Vict  o.  79,  $,  8]  By 
3.  e.  101,  s.  2,  if  it  appear  to  tiie  justices 
'  pertfrm  ordered  to  he  removed  is  unable 
I  through  sickness,  or  that  it  would  be 
lis  for  him  to  do  so,  tliey  may  suspend  the 
n  of  the  order  until  they  are  satisfied  it 

executed  without  dan.^er  to  any  person 
be  subject  thereof :  and  the  cliarges  in- 
y  such  suspension  may,  by  the  sitid  justi- 
lirectrd  to  oe  paid  by  the  parish  of  settle- 

ctise  any  removal  shall  take  pla^,  or  in 
the  deatii  of  such  poor  person  l)efore  the 
n  of  such  order.    By  49  Geo.  3,  c.  124,  s. 

any  order  of  removal  shall  be  suspended 
nt  of  the  dtingerous  sickness  of  any  jierson 
diiccted  to  he  removed,  the  execution  of 
er  shall  also  be  suspended  for  the  same 
rith  respect  to  every  other  person  named 
On  tlie  19th  of  November,  1860,  an 
18  obtained  for  the  removal  of  J.  Q.  and 
rifo  from  SU  M.  to  8.,  and  on  the  aamo 


TOOJL—continued, 

day  the  order  was  suspended  on  ao(*ount  of  the 
sickness  of  J.  G.,  and  ne  remained  incapable  of 
being  removed  until  he  died  on  the  I3th  of  June, 
1861.  Shortly  before  J.  G.'a  death  E.  became 
unable  to  travel  by  reason  of  sickness,  and  con- 
tinued sick  until  she  died  in  April,  1867,  having 
in  Bfarcb,  186G,  become  irremovable  un<ler  28  & 
29  Vict.  c.  79,  s.  8,  by  reason  of  having  resided  bo- 
fore  November,  I860,  for  on«  year  in  St.  M.  with- 
out receiving  parish  relief.  An  order  having 
been  obtained  after  the  dettth  of  E.  by  St.  M.  on 
S.  for  the  exptnses  of  maintenance  of  £.  subse- 
quent to  the  death  of  J.  G.,  under  35  Goo.  8,  o. 
101,  s.  2: — Held^  that,  although  the  order  of  re- 
moval was  suspended  in  consequence  of  tlie  sick- 
ness of  J.  G.,  it  continued  suspended  as  to  £.,  and 
that  all  the  expenses  of  her  maintcnani.'e  up  to 
March,  18(>6,  mu»t  be  paid  by  S  : — Held,  also,  that 
the  order  for  tlie  payment  of  the  exfienscs  was 
rightly  made  in  April,  1867,  on  the  death  of  E., 
although  she  had  become  irremovable  in  March, 
1866.  by  virtue  of  28  &  29  Vict.  c.  79,  s.  8.  The 
Queen  v,  Sci  lcoates  ....    6 

9. Irremoveahilitij  of  Pauper —^^  Union" 

— 4  <fc  5  Wm.  4,  c.  76,  ».  109—24  A  25  Vict,  c.  55. 
M.  1,  12  ]  By  9  &  10  Vict.  c.  66,  s.  1,  no  pentm 
shall  be  removed  from  any  pari.ih  in  which  he 
sliall  have  reside<l  for  five  years.  By  24  &  25  Vict. 
0.  55,  s.  1,  and  28  &  29  Vict.  c.  79,  s.  8,  residence 
in  any  part  of  a  union  is  to  have  the  same  effect 
as  a  residence  in  a  parish,  and  the  period  of  resi- 
dence is  reduced  to  one  year.  By  s.  12  of  24  & 
25  Vict.  o.  55,  the  words  used  in  that  Act  are  to 
be  o»nstructed  as  in  4  &  5  Wm  4,  o.  76 ;  and  by 
s.  109  of  the  latter  Act,  ^Mmion"  is  to  include, 
amongst  others,  **  any  number  of  parishes  incor- 
porated for  the  relief  or  maintenance  of  the  poor 
under  any  local  Act "  By  a  loCiil  Act  certain 
townships,  each  separately  maintaining  its  own 
poor,  and  several  parishes,  were  incori>orated  into 
a  united  district  tor  the  purp'>se  of  maintaining 
a  house  of  industry  for  the  poor  of  the  v^hole  dis- 
trict, untler  a  board  of  directors.  Kaoh  parish  or 
township  had  a  separate  care  of,  and  paid  for  the 
maintenance  of  its  own  poor  in  the  house,  under 
tiie  mitnagcment  of  the  directors ;  but  each  con- 
tributed according  to  a  fixed  proportion  to  the 
general  cf.>sts  of  the  maintenance  of  the  house. 
The  out-door  relief  was  left  in  the  Irniids  of  the 
|)arish  officers  : —  //efci,  tliat  the  united  district 
Wiis  a  union  within  tlie  meaning  of  24  &  25 
Vict.  c.  55,  s.  1,  and  5  &  6  Wm.  4,  c  76,  s.  109: 
and  tliat  an  aggre^^ato  residence  of  one  year  in 
two  of  tlie  townships  rendered  a  pauper  irremove- 
ablo.  The  Macuynlleth  Union  v.  The  Lowut 
Division  op  the  Parish  op  Pool  .        .     76 

8.  HiiBftand  and   Wife— Relief  to  Wife 

witltout  Hwibitnd  —  ihder  on  Husfxind  totcardi 
Wife's  maintenance,  under  31  <fc  32  Vict,  c,  122.  s, 
33 — Offer  of  Husband  to  maintain  Wife  at  his 
House.]  By  31  &  32  Vict.  c.  122,  s.  33.  when  a 
married  woman  re<iuiros  relief  with  »ut  her  hus- 
band, the  guardians  of  the  iniion  or  p.iri^h  to 
which  she  beoomes  chargeable  may  apply  to  jus- 
tices in  potty  sessions,  tuid  the  justices  may  sum- 
mon the  husband  to  appear  before  them  to  hlicw 
cause  why  an  order  should  not  be  made  upon  him 
to  maintain  his  wife ;  and  upon  his  apiiearance, 
or  on  iiroof  of  service  of  the  snmmosis,  tney  may, 
after  hearing  the  wife,  or  on  such  other  ovidenoe 
as  they  may  deem  sufficient,  mako  an  order  upon 
him  to  pay  snoh  sum  weekly  towards  the  cost  of 
tho  relief  of  the  wife  as,  after  oonsideiation  of  all 
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the  ciroiimbtaueos  of  the  case,  shall  appear  to 
them  proper.  A  man  having  been  summoned 
under  the  above  section,  it  appeared  that  his 
wife  had  left  him  bixtcen  yeiirs  before  on  account 
of  his  ill-usage,  from  the  cifoets  of  which  she  wus 
still  suffering ;  and  she  had  lately  received  parish 
relief,  and  was  still  chargeable.  The  husband 
liad  not  contributed  to  her  support  during  the 
sepuration,  but  l:Bd  npplied  to  her  to  return  to 
cohabitation.  At  the  bearing  he  otlere<l  to  receive 
her  back  at  his  house,  and  pronli^ed  not  to  ill-use 
her.  But  she  refused  to  return  on  account  of  the 
brutality  she  had  previously  received.  The 
justici'S  were  patisfiea,  by  evidence  tiiat  it  was 
dangerous  to  the  health  of  the  wife  to  return  to 
cohabitation ;  and  they  made  an  order  on  the 
husband  to  pay  a  weekly  sum  towards  tlie  relief 
of  the  wife : — Hdd,  that  the  order  was  rightly 
made,  notwithstanding  the  husband's  offer,  as  the 
justices  had  found,  in  tffect  (which  was  aquebtion 
for  tiiem),  that  the  wife  was  justiUcd  in  Idiving 
and  refu.oing  to  return  to  the  husband's  house. 
Thomas  v,  Axjsop      •         .         .        .         .188 


4.  JtemovaX — Ir'iBk  Pauper —  liemovol  of 

Wife  tcithnui  Husband- S  &  U  Vict,  c.  117,  s.  2. 1 
Application  was  made  to  justices  for  the  removal 
of  a  married  woman  and  her  two  cliildien  from 
the  parish  of  L  ,  where  they  had  become  charge- 
able, to  her  birthplace  in  Ireland.  The  husband 
was  also  Irish,  and  neither  of  them  hail  acquired 
any  settlement  in  England ;  tUe  children  were  the 
issue  of  the  maiTiage,  were  unemancipateJ,  and 
were  also  born  in  Ireland.  The  wife  and  children 
had  been  deserted  by  the  husbumd ;  and  it  was  not 
known  wliere  he  wn^  living : — Heldy  that  the  wife 
and  chi'di-en  could  not  be  removed  to  Ireland 
under  8  &  9  Vict.  c.  117,  s.  2,  without  the  hus- 
band, who  was  the  head  of  the  famdy.    PooB  Law 

(jOUMl^SlOMEU8  OF  IkELAND  V.  VeSTBY  OF  LiVER- 

puoi 128 

6.  IrremoveahUUy  by  reaeon  of  Reeidenoe 

— Hemoval  of  Married  Woman^  in  the  absence  of 
Hniband  who  has  no  8eUlement--'9  d:  10  Vict,  c,  6(>, 
«.  1 ;  11  <£;  12  VicL  e.  Ill,  s  1.]  A  woman,  h:tving 
a  settlement  in  parish  L  ,  but  havinj;  resided  for 
more  thati  a  year  in  [nri«»h  G ,  married  a  forei^ 
sailor  having  no  settlement.  They  resided  toge- 
ther in  pttritth  G.,  until  he  left  in  the  usual  course 
of  his  occupation  as  a  sailor,  intending  to  return, 
but  not  liaving  made  any  provibion  for  the  wife's 
maintenuuee.  She  continued  to  reside  in  pjirish 
G.,  and  becnme  chargeable  thereto.  At  this  time 
the  husband  had  not  resided  one  yetir  in  the 
parish  :—Z/e/c2,  tliat  the  woman  was  irromoyable 
under  l>  &  10  Viet.  c.  06,  s.  1,  and  28  &  29  Vif  t 
c.  79,  s.  8,  by  leason  of  her  continuous  robidence 
before  and  (hiring  marriage ;  an  1  that  t-ha  was  not 
atleeti  d  by  the  proviso  iu  11  &  12  Vict,  a  11 1,  s.  1. 
The  Qi'EEM  on  the  Pugsecution  of  the  Guae- 

DIANS  OF  THE  StEPNEY  UmION,  APPELLANTS,  V. 
THK  InHABITANI-S  OF  St.  GE0B0B-IN-TUE-Ea8T, 
KEbPONDENTS 188 

6.  — —  Pauper  Lunatic — Removal — Irremove- 
ahiltif  by  Heedenoe — Break  of  Residence — Re- 
moval of  Pauper  while  insane — 9  <fc  10  Vict.  o.  66, 
s.  I ;  16  <fe  17  VicL  c.  97,  ss.  97,  102— Practice,  on 
Case  from  Quarter  Sessions.']  E.  M ,  a  single 
woman  iiged  28,  having  resided  in  the  R.  union  as 
a  domestic  servant  more  than  a  ye.ir,  was  suddenly 
seized  with  mania  on  the  16th  of  September;  the 
next  day  her  mother  fetched  her  away  from  her 
master's  house  (he  paying  tlie  wages  up  to  that 
day),  and  took  her  to  her  puruuW  tc»\dviv\ce  \\\vVi«a 
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I  S.  union.  She  remained  with  her  narents  om 
night,  a:id  the  next  day  waa  taken  to  tne  8.imioii- 
house;  and  on  the  26th  of  September  ihs  ms 
sent  to  the  county  lunatic  asylum  as  a  pauper 
lumitic,  where  she  still  remained^  having  eon- 
tinu  d  iusane  from  her  fiiafc  seizure.  £.  M.*t 
settlement  wus  in  the  W.  union :— ifeid.  tlitt  tht 
order  for  her  maintenance,  under  16  &  17  Yid. 
c.  97,  88.  97, 102,  ought  to  lie  on  the  B.nDiisi,nd 
not  on  the  W.  union ;  for  ibat  tht;  Innatie,  haviig 
acquired  a  status  of  irremoveability  by  a  jeufs 
residence  iu  B.,  her  mere  bodily  removal,  while 
she  was  unaMe  to  exercise  any  will  of  her  ova, 
was  no  break  of  the  residence.  A  case  hook 
quaiter  sessions  comes  before  the  Court  of  Qaeeu'i 
Bench  on  a  rule  to  quaah  the  order  of  nsiniii, 
and  the  party  supporting  the  order  of  smmu, 
therefore,  begins  oy  shewing  csuae  agaiuit  the 
rule  to  quash.    The  Qibkn,  on  tub  PBOOECiTiei 

OF  TUB  GUABUIAKB  OF  THB    bTEPNKT    UnIOK,  HMt 
SPOMiBNIS,   V,   THB    GUABDIANS    OF    THB   UbTTBT 

Union,  Aitbllants  .         .         .        .    IU 

7.  Removal — IrremoveabilUyby Retidnot 

—Desertion  of  Wife  ami  C/«iWre»— 24  A  25  Vid, 
e.  55,  s.  3.]  About  thirteen  yean  ago,  in  eonse- 
quence  ot  a  quarrel,  a  man  separated  from  hit 
wife  and  dau«^ter,  and  took  other  lodgings  in  the 
same  purish,  where  he  cohabited  With  aiiocher 
woman,  by  whom  he  had  children,  an<t  rerided 
with  them  up  to  the  present  tim&  The  wife, 
shortly  after  the  separation,  having  become  charge- 
able to  the  parish,  the  man,  under  threat  of  1^ 
proceedings  by  the  parish  officerSk  paid  hes  2f  ^ 
a  week.  The  wife  afterwarda  removed  with  the 
daughter  (who  was  eighteen  yean  old,  unemsn- 
cipated,  and  had  no  settlement  of  her  owu),  tu 
another  parish,  where  the  allowance  by  the  hoe- 
band  w.is  continued,  and  where,  after  residing 
more  than  one  year,  mother  and  daughter  became 
chargeable : — Ueld,  that  the  conduct  of  the  loun 
amounted  to  a  desertion  uf  his  wife  witliin  tlie 
meaning  of  24  &  25  Vict.  c.  55,  s.  3,  and  that  the 
wife  was  therefore  irrcmoveable ;  but  that  the 
daughter  was  removeuble  to  her  father's  {dace  of 
settlement,  as  the  mother,  by  the  deeertton,  did 
not  become  the  head  of  the  family.  Tub  Qi  bbn,  ox 
the  Pbosecution  of  Tub  (ivabdiams  or  Kixosrox 
Unio.v,  AppklCants  ;  v.  The  Oveubbbbs  op  St. 
Maht,  IsLiNOTO.v,  Bbspobdehts  .        .    906 

8.  Removal— Irremffveability  by  Reatou  of 

Rendenee — Animus  Reverttndi — 9  d:  10  Vid,  e,  ^ 
s,  1.]  W.  U.  was  the  illegitimate  son  (Ijom  in  1^47 
at  K.)  of  a  single  woman,  who  married  in  185S, 
and  he  lived  with  his  mother  and  her  husbaml, 
and  wns  maintained  by  them.  They  ha-1  lived  fur 
more  than  a  yeitr  in  the  pariah  of  L.  on  the  5th  of 
August,  1862*,  when  W.  U.  was  elected  a  pupil  at 
*' the  S<-hool  for  the  Indigent  Blind,"  in  am^er 
union,  being  then  about  Hffceen  yean  and  six 
months  old.  The  school  w»8  a  charitabte  institu- 
tion supported  by  voluntary  contributions;  the 
pupils  were  lodged^  and  clothed,  and  fed,  as  well 
us  taught,  out  of  the  fiiuda  of  the  institution.  The 
pupils  were  discuarged  by  the  committee  wheo 
they  were  sufficiently  instructed,  or  when  xhcj 
attained  twenty'<me  yeais,  or  for  misoondoct 
W.  U.  remained  and  continually  re^sided  at  the 
school  as  a  pupil  until  the  19th  of  July,  1868, 
when  he  was  disci. arged,  being  moie  than  twenty- 
one  years  old.  During  his  reeideoce  at  thesohanl 
he  WHS  wholly  mainlined,  clothed,  lodged,  and 
fed  out  of  the  school  funds,  and  neither  his  BioUier 

\  not  Vtf^T  ViMAWud  oontribnted  tu  hiB  Bappuri ;  but  he 


-eontinued, 

I  them  at  K.  and  1nd<^  with  them  fur  flro 
In  the  lamiuer  of  wib  of  the  ytma  1863, 
nd  1S65,  and  fnr  rix  vfcka  in  the  lumioen 
land  Itj<i7,anrl  during-  thniie perinds be niM 
iiietl  bj  hi-t  mutbtr  and  lier  IiasUinil.  On 
eharge  from  tlie  gchnol  lu  July,  18ti8,  W.  H. 
d  to  hJB  mulher  mid  her  liosbandat  li.,alid 
aintained  by  tbcm  till  ftLiivli,  I8ti»,  when 
ame  chiLrei«ble  to  L.  IIu  had  no  other 
lent  ttuin  \i»  birth  •ettleiucnt.  On  iipiienl 
t  an  order  for  tlio  reuuiral  of  W  11.  to  hi  , 
>f  aettleiiieit,  the qunrter  wiuioDB  drew  tlie 
.ce  from  the  above  faotd  tbil  there  wtia  iin  ' 
1  rererteudi  in  W.  II.;  anil  they  held  tbnt 
1  constructively  resided  with  his  loatlierand 
abaod  in  L.  fur  moie  than  a  yt'er,  mid  was 
ire  irrcmovo.ible  ■.—HtUl,  thnt  the  sesaioiu 
lUtiHeJ  ib  docidingthattiie  paii|>er  had  con- 
to  le^tdue  wltli  the  pirent.i  and  wus  irre- 
ble.     Thk  Qi  ccn,  uk  thb  PiuuKctTiD.t  or 

SCAKDIANH    or    TBE    lIlNLIT  UhION,  Ae^EIi- 

;    r.   The  Cdakuians  or   ina  Ahinod  k 

,  BurONDENTIt  ....      Sli 

RtmonU   of  Piiii(itr — IrTemoceabilOii 

li  of  Baidtnea-Q  A  10  Vief.  c.  tit!,  t.  1 .1 
ow  womaii,  a^ed  sjve.ity,  wlio  b*!  m  doJ 
1  p.irlsh  of  M.  fill  man;  yt«ii,  wont  into 
}  iQ  the  same  parish.  Khu  remained  in 
i  about  six  weeks,  wln^,  ]>elng  too  olJ  for 
i,t\ie  left,  Baying  she  won  1 1  huvo  a  holiday. 


sit  to  lier  son,  who  was  living 
iinil  stayi'd  wiih  him  threu  days. 
a  a  visit  t<)  a  rriciul,  who  ulso 
Ml  of  the  (iftTisli.  and  with  whom  she  also 
1  three  dajs,  and  while  there  isnduuvuureil 
t  work,  anil  had  alie  sncceeileil  she  would 
are  returne;!  to  M.  Bhe  then  went  uu  a 
br  one  day  to  a  fritnil  in  M  ,  an<l  tlio  nt'it 
ent  into  the  wurkbousa  at  M.  —IMI,  tliat 
IB  irmmoTe-ibla  from  H.  as  hn  ieui|xirary 
X  from  M.  did  nut  aiuount  to  a  br<Bk  of 
nee.    Thb  Qi;kes,  un  tub  PsojEOimoN  or 

VEBSBEBS  OF  tJT.  HaTTIIEW,  BeTU-SIL  GBIBH, 

HDKim  V.  Thb  Gl'abdumb  op  St.  Ivkb 
(,  Afpbll&ntd  ....    477 

, SeUhiiKiit  bs  Pastug  PuWe  Tiaei  of 

\—^  H'm.  &  Xtiry.  e.  1 1,  s.  €—ltorougk  Ita- 
ncnf  RdJs  and  Lamp  Eatt\  Under  a  local 
lOnmiiHuionera  were  iiuthorized  to  levy  rates 
iving  and  ligi.ting  thu  streets,  &c.,  within 
ity  of  £.,  on  the  several  owners  nnd  oocu- 
uf  all  houscB  within  the  city.  The  eom- 
inetB  were  omponera  I  to  appoint  two  or 
of  the  inhabit.iiits  of  each  parish  in  the  city 

aa.-.etiHurB  of  the  ralea,  and  the  asseasors 
required  to  make  the  rates  and  the  eom- 
mers  were  to  Bittle  and  sign  the  same.  The 
isBionera  were  hIbo  to  appoint  the  orciseen 
]  respective  parishea  tu  collect  the  rates. 
Ates  were  mrnle  and  orJlected  in  each  parish 
e  assess  irs  aud  collectors  as  reqniml  by  the 

T.  occupiLd  a  hniL^e  in  a  parish  in  the  oity 
le  year,  ut  a  ;esrly  rent  abuve  101 ,  and  paid 
hare  of  the  rattis  made  under  the  Cical 
—lldd,  that  the-e  rates  Wire  publio  tnxea 
a  pnrish  within  the  meaning  of  3  Wm.  t 
,  c.  JI,  B.  li,  and  that  T.  hail  avquireil  a 
ment  in  tlie  parinh.  Thb  Qi'hh,  oh  tux 
ici-TjoN  or  The  UuABoiu>a  or  ihb  Exbibb 
*,  AriMU.um;  v.  The  Qdabduvs  or  tbb 
r  TnoMAi  Umov,  Rttrtanaxna  ,        ,    MB 

.. Order  of  Smovat—StUltmtiit-PaTUh 

Mvitioa  iiita  Tomuhipt—lS  &  11  Cat.  % 


POOR— conffniinl. 

e.  12,  :  21— Tft«  Vnf<m  Chargeabilitt  Ad,  1865 
l2ft  i  29  ViH.  c.  7D).l  Where  a  parish  consisting 
uf  several  townships  h»B  maintained  its  own  puor, 
and  afterwRrds  acptmite  ovcrsetrs  are  appointed 
for  eneh  township  under  13  k  14  Car.  !i.  c,  12, 
s.  21,  the  piirish  is,  fur  the  pnrpogog  of  Boltlcment, 
destroyed ;  and  a  settlement  gaiui-d  in  it  by  birth 
in  one  of  the  townships,  before  the  appointment 
is  wholly  lost,  and  the  pauper  d>ies  not  acquire  ft 
fresh  iiettlement  in  the  particular  townshiji.  So 
held  on  the  authority  of  derided  cases.  This  has 
not  been  aliered  by  28  *  29  Vict  c  79,  as  that 
Act,  in  referring  to  an  order  of  removal  of  a 
pauper  Bcttlcd  in  any  parish,  applies  only  to  ft 
pariah  aitually existing  for  the  purposcB  of  settla. 
m'nt  at  the  time  when  the  or'ler  of  remmal  ia 
made.  Tub  GuAUi>iANa  ur  the  Stol'bbbidqb 
Uniom,  ApFELLAHTa;  Tub  GiiABuuNa  or  the 
DnoiTwtcH  Uhiom,  Resi-ohdentb        .         ,     H4 

Sm  Evidence.    2. 

POOS  LAV  AKEHBltEirr  ACT,  ISST  (SO  i  SI 
Vitl.  e.  1061,  «■  27— Ordff  of  ifsmwot  Appeal 
o^lntt,  lo  ah-it  £cuioH(.]  Ity  3U  &  31  Vict 
c.  lOtI,  s.  27.  where  a  union  eitends  into  at^venl 
distinct  juriwlic lions,  every  matti'r,  a<-t,  charge, 
OT  i:Oiupl.>int  by  which  the  guiird  ans  thereof  are 
alTeuied,  or  in  wbioh  they  liavo  any  intercal,  aliall 
for  the  purpose  of  juiisiliullon  be  decnit4  to  arise 
or  exist  eqadly  tlifougbiiut  the  tuilun.  A  Poor 
Law  Union  indudid  ^le  tavusblp  of  B,  situate 
in  ti.e  county  of  K.,  and  the  parish  of  W.  situate 
in  the  bomngh  of  W.,  which  has  a  rucorder  and 
separate  quart4X  seasions.  Two  justices  of  the 
borough,  by  viitue  of  s.  27  of  3t)  &  31  VIcLc.  106, 
mailu  an  onlnr  removing  a  pauper  reBiding  in  the 
township  of  B.  to  tlio  place  of  liis  last  settle- 
ment :—UcftI,  that  the  appeiil  ai;»inst  tlie  order  was 
govi-med  by  and  ilei>eiideitt  upon  the  jnriadiotioil 
i>f  the  justiuee  by  wlioni  the  Wer  wns  made,  and  . 
that  the  appeal  was  therefore  tu  the  borough  sea- 
siiiiiH  and  not  to  the  county  sessiuna  Tiiii  Qdbbk 
V.  Tub  Jistiues  of  STArrooDsuiuE  .  .  4B9 
I  POOS  LAW  AHSaDKEHT  ACT,  IteS :  Sm  Sta- 

I  POOB-LAWAUDITOB:  See  BANKBtPT. 
POOB-EATE— ViMMpilion— Floofin;  Barge,  fioM- 
aba.ls  of]    The  Corporation  of  Uxfoid  afe  the 
owneiB  oftiie  soil  of  tbo  bid  of  the  river  Isii, 
which  is  subject  to  the  rontrnl  of  the  cons-.rTatota 

,  uf  ihu  rivcr  Thumes.  and  is  a  publio  highway. 

I   The  UnivFrsity   Boat   Club  are   pnescssed  uf  a 

,  biirge  whicii  is  tnoartd  to  two  jinsts  fixed  to  tlie 
siiil,  liy  me.iQs  of  two  irun  rini.'s  whiib  are  at- 

I  tachad  to  the  burge,  and  pjisa  loosely  round  the 
piists  ao  a*  to  allow  tlie  baigo  to  rise  and  Rill  with 

I   the  water  of  Ihe  river ;  and  BometimtB,  when  tbs 

I  water  is  very  low,  the  barge  rests  on  the  sail ;  the 
barge,  tliough  o-tpabte  of  being  moved,  is  never, 
in  tact,  moved  f[i>ra  its  statiiin.  I'lie  posts  were 
drive^i  into  the  anil  more  than  twenty  years  agii, 
and  have  Binco  bt.'cn  useil  by  tlie  boiit  club,  but 
without  the  liuenoe  of  the  TOr['.omtiun  or  of  any 
one  ttse.  There  was  no  evidence  by  whom  or  by 
whose  anthority  the  pusts  had  lie>n  llrst  plai-ed, 

I  and  DO  nut  hail  iver  been  pniil  by  any  one  or 
their  use.  The  University  Bait  CIuli  having  been 

j  ass'.sscd  to  general  disuiot  rales  in  respect  of 
ibem  posts  and  the  b.irgo  nt. ached : — Held,  that 
on  thrie  beta  thiru  was  no  proof  of  oocnpatioD, 
as  of  right,  of  the  pr'sts  by  the  Uuivanity  Boat 
I  Club,  und  therefore  that  they  were  not  rateable. 
'  (iBAST  V.  'Cat  Local  Board  or  Oxroui     .       4 


POOB-KATX— eon  tinned. 


-  Beneficial  OixupiUion—Bfaen,  Wharf, 
Jtttgmt  /loate,  I'vmpina  Stiition,  Ilaleabilitii  o/,1 
Tlio  Mftrapolilun  Bunrd  of  Wurks  vera  ciiipowori 


by  21  Jt  22'Vict.  c.  IW,  and  otluT  «tututp«,"lo  mnke 
the  ncce»Mry  ai  wrra  mid  works  fur  tlio  impruTo-  | 
meut  of  the  inaiD  (Inimago  of  theiiiirtropoliit.  The   . 
•uwecB,  except  at  thu  pumping;  stationfi,  passed 
under  the  [lubtic  higliwayB  of  tbo  mitropohH  or  < 
nnder  land  un  wliirh  the  Uunl  had  do  propitrtf.   ; 
Tile  pumpiiiK  Btutiooii  were  creeteil  upou  Iked  the 
property  of  the  Unnl,  but  vcre  uboiI  SDlelj  OB  part  < 
of  the  Dinin  diBiiingo  acbvme.    Tlii-  boaid  were 
aleo  in  occupation  of  a  wliurf,  InV'bj  for  barges, 
tramways,  cngioti  houars,  coal  f^ihU,  nnd  dwcl-   ' 
liog-hoiue,  all  of  which  were  occupied  for  the  pur-   | 
poiieB  of  UiL'  niaiii  dminiig^  sckHiue.    Tho  boaid 
derivi'd  no  pecuniary  adviitilDgo  fmm  the  xtwats  I 
and  other  drainage  works,  Iwt  Ibu  wliolo  wt-re 
ntaiiitaiiied  uut  uf  t'undii  niiscd  by  a  mtc  mudi:  in 
purau]iiice  of  itic  BbttutcB  :—UeU>,  tbat  the  cewerH 
were  n<it  rstrablc  to  tbe  poor-rute,  on  Ihe  gmund 
tliat  tliey  wt-re  not  the  ■ubj.'Ct  of  a  buneficial  i<o- 
CDi»linn ;  but  tl  at  the  re^l  of  tbe  pmperty  had  an 
occujiatiun  value,  and   tlic  btianl  wi-io  mUatila 
in  nii|ii'Ct  of  tlit-iii,  as  there  wa<  nothing  in  (lie 
■tatules  cieiiiplinf;  llicm  from  ratability.     Th> 
QiatN  r.  I'liE  MeTnoI^>l•lTA!(  Uoaiid  of  W  ones  IS 

8. Fiiluofimi  Lilt— Appeal  againil  Srcond 

Bolt — SeeoBtl  Xolieeo/  Ohjeition  required  under 
Vnion  Auewnent  Commiliee  AiMndnuMt  Act,  ISltl  I 
(27  &  *2H  Vid.  e.  3'J), ..  1 .]  I! j  27  4  28  Vict.  c.  3a,  I 
-  '   -■'  IB  ciincttKl  Ihal  fa«fure  any  appeal  shall  be  i 


tided,  that  no  person  shall  be  empowond 
peal  to  any  si  s-tions  nf^inat  a  poar-mte  niede  in 
ounfnraiily  with  the  Talunlion  list  approved  hy 
the  onnimittee,  unlraa  ho  thall  haTo  given  the 
*  commiltce  notice  of  cd>jcction  aguiniit  tbe  liat,  and 
shall  hive  faiUil  ki  obtain  iaeli  relief  in  the 
matter  aa  be  dei-niB  joit.  'ilic  nppcllanta,  having 
been  sBaesiod  to  a  pi-or-nite  in  ciiiiformity  with  a 
valuntimi  liit,  i^avu  nntico  to  the  coiiiudttee  of 
tbeir  objection  In  the  lUI,  but  thcrommiltee  re- 
fused to  idtur  Ihu  list,  and  on  at^d  tlio  rato  was 
conltnuiil,  subject  to  a  case,  wliile  the  rase  was 
peiuliiig,  a  scRinil  mto  was  tnndc  in  conformity 
with  tiic  list  which  lemained  miultercd  as  to  the 
appvlliinU,  and  the  appellants  having  given  the 
twenty-iino  duys*  notice  of  appoil  againtl  the  r.ite 
in  the  Dommilte-',  applied  to  the  qiurler  b<  BrinnB 
to  cntiT  tlie  apptnl  fi)piiiiBt  the  w  coiid  rate,  with- 
out liavtiif;  given  a  ft'esb  ncitico  to  the  committoo 
of  objection  to  tie  list  -.—HtU},  llmt  a  fh-ali  n^lico 
of  obji-ction  In  tho  liat  woa  a  condition  precedent 
to  the  right  to  enter  the  appeal  iigainst  uie  second 
rate.  The  QrEEN  e.  Tub  Ciueat  Westebm  Rail- 
way CoMPANV 80 


4. Apportionment  under  17  Geo.  2,  c.  38,   . 

(.  12.]  Ity  B.  12  of  17  (ioo.  2.  c  38,  where  miy 
person  shall  cnitie  into  or  iiceupy  any  boute,  &•:,,  , 
out  <if  which  nny  other  person  onseiiBid  lo  any 
poor-rale  ahidl  be  reiuoteil,  or  which  at  the  lime 
of  mnlciiig   llie   rate  wns  tniipty  or   uiio(:eu]tied, 
every  pi-njiin  to  removing  froio  and  every  person 
an  coming  into  or  occupying  the  same  ^hJlll  be 
liiible  to  gay  >:uch  rule,  in  ]>roportinii  to  the  time 
that  sneb  iierson  occupied  the  tamo  rFspectively.   \ 
A  poor-rate  for  eleven  nioiitha  having  hien  made   , 
on  tbe  appellant  tin  th.-  25th  ot  OeVoWr,  ^SGiJ.m  , 
respect  of  a  house  which  be  waB  Ibtn  occuy>s™Si 
bo  went  out  of  oecupatUni  on  the  8Ui  ot  SovemWt 


POOB-BATB— ooniinucil. 

followinii;:  the  hoius  remained  nnoceapiedtiUQie 
lOthofMav,  18t>7,  whun  anew  leiiaut  «itaNd>- 
fleld.tliattheappiUiOitwiiHliabh;  topaytiitlKlltC 
for  tlie  time  the  house  remaiocd  uiioccDpiedai  wrH 
as  for  the  fourteen  djiyaduiing  which  be  omqwd  I 
it.    EuwABua  cTHEUvERSEZuBur  Iti'8B<ilJa    n 

S. XonTottabiUty  of  Iran  Jtf insi— 43  Ele. 

e.  2,  (.  1.]  Iron  mines  iini  not  rateable  to  the  pict- 
iste  under  43  Klii.  c.  2,  s.  1,  ooal  minea  bdiif;tl>« 
only  minea  meotioited  in  the  atutnte.  Cuimi 
0.  MocoAH       .         .         .     87,  B-  C  in  em  M 

6. Railtcay—  GontrOmtitie  Fabw.]    The 

R.  V.  Uailway  rana  through  the  parish  of  L.,  and 
forms  ajunetion  with  the  appellautj'  iBilwuy.vbo 
occupy  the  E.  V.  Bailwaj  at  a  flied  rent  On 
appeiil  against  a  poor-rate  in  the  |«ri*1i  of  L  :— 
Held,  that  Ihe  case  whs  governed  by  Orrat  Eeien 
Hailaay  Compant/  v.  HavghUg  <  law  Rrp.  I  Q.  B. 
6ti(I  ,  end  that  the  apfiellantii  were  tii  be  ittii 
only  In  respect  of  (be  profitB  which  tbe  K  V.Uiil- 
;vay  earned  within  the  parish  of  L.,  and  tint  the 
talue  of  the  tralHo  cuntribuled  by  the  E.  V.  Rait- 
u-ay  to  the  uppelhmts'  main  line  of  railway  covkt 
not  to  he  talcen  in  cunatderalion,  iu  eatimatiiii:  (be 
nni<iuiitoftbc  rato  in  tlie  pariah  of  L.  l^nQnn 
r,  ThX  iNHABlTANtS  OF  LlABTRISSANT  ,  .     ft 

7. Haleahilily  of  Oce»ji:er  of  ffTuirf  fat 

Wharfiufe  liiiei  reeeired  by  oltiert.']  The  ownrn 
nf  doeka  and  wliarvea  let  Ihe  whiirves  to  a  railny 
<vim|iany.  Tho  compimy  were  the  sole  oooipii-n 
of  the  wharves,  but  by  the  agreement  nnaia 
wharfage  dues  payable  on  all  goods  shipped  <* 
unshipped  at  thu  wharvra  were  reserved  to  the 
liiiidlords,  and  were  paid  dinrct  to  them  by  Ike 
owners  or  conaignees  of  the  goods: — HM,  ttisl 
the  ruilway  company,  as  sole  occnpien  of  tin 
ifliarves,  were  liable  to  be  nsBeaoed  to  the  \fr»- 
rata  in  ri  speet  of  the  full  rateable  valna  of  llie 
jiremises,  includin;;  thn  wliarfa^  due*,  witb'ot 
ic^rard  to  the  amount  of  benefit  whidi  tbrv  them- 
selvis  derived  firim  the  occupnli'iii.  Tui;  QrEM 
c.  Tub  ItiivMKKT  Kailwat  Compant  .       .    61 

I. Pim-rate—Rateahtt  Propertu—Fi,Tii>! 

ffa/tour.]  By56Gco..'5,c.Iiiii,ctrta'ncoaimi»- 
Hioners  were  appointed  for  improving  the  harbour  of 
Ml'*  ebiirel  am.  By  s.  26  the  pmp-.rty  of  all  the 
wharves,  quays,  buiblings,  ,  .  .  and  of  all  wnki 
creclciliuaiidal-oat  ihe  harbour,  in  pnninaiiceiif  the 
Acts,  were  vested  in  tbe  coin  mission  era.  By  a.  37 
the  conimiBsinners  were  required  to  deepen,  cleanse. 
eoour,  and  cnlarj^c  the  channel  uf  tlie  harknir. 
and  tu  mnho  new  piers,  with  the  nooessary  whsff- 
fng,  to  continu  the  channel  opposite  to  iiml  nru 
the  intended  enlnnoe  into  the  harbour.  ByS.K3, 
after  the  jiiers  and  other  works  had  bi-en  mailei 
there  was  to  be  paid  by  every  penm,  wbo  sIkiqIiI 
import  or  eipoit  any  morcliandise  within  Uie 
limits  of  Ihe  bnrbonr.  certain  dutiia. — Tbe  mm- 
missioDCTR  enlarged  the  chann<'1  so  ns  In  [i«kea 
new  entrance  in  the  barbniir,  and  built  m  w  pirn. 
IIS autliorized,  and  nccived  duties  on  all  mcrchui- 
dise  bmiight  into  tbe  barboar :  -  HeU.  th.t  the 
xoil  in  the  ohiiniiel  was  not  vt-stad  by  the  statute 
iu  tbe  commisaloneis.  and  they  were  not  the  iira>- 
|iiers  Boaa  to  lie  rateable  to  the  relief  if  Hit  poor: 
Lhat  ibe  soil  nn  nhirh  the  pivra  weru  built  wai 
vested  in  lliem,  and  that  ihey  weie  tlie  nceupiin 
<if  the  piers,  but  their  oieuputinn  was  nit  anIB- 
iently  roimn-ted  with  earning  tlie  dntiei  in  make 
hem  rateable  in  respect  of  ihe  iiiera.  The  Cov- 
w(».ifSA  va%  Imvuoviho  tub  Habbocii  or  New 
^HtmTMMt,  Kw<aA.Ksn%-.  '\:ut.  ^\umat  or  tu 
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9. Exelu&ive  Oceupatimi  of  Land — Exca- 

ration  of  Cfwrolites — Agreement — ConttructionJ] 
It  was  a>creca  between  A.  hihI  B.  tliat  A.  sliould 
^  forthwith  enter  upon  "  B/h  land,  and  there  dip^  for 
coproliU'B  in  a  HpcoilicKl  niaunor,  mid  uhould  et!Vx> 
tually  fence  the  cxcavalionB  and  coninUte  th«'m by 
a  givL'U  time,  and  should  rt'inHlute  thir  Innd  and  then 
**  yield  and  deliver  up  "  the  land  to  11.  There  were 
no  expretiS  words  giving  a  right  to  the  exi-lusive 
oocupatioQ  of  the  land ;  but  the  ex^-avations  and 
works  eontemplated  by  the  agrciuiieut  nHiuirt-d  a 
coDsttnt  occupfttion  of  the  bind  by  A.  until  the 
coprtdites  were  raised ,  and  the  bind  could  not  be 
naed  for  any  other  pnr|K>8C  from  tlie  commt-nce- 
ment  of  the  excavations  until  it  had  been  rein- 
stated, which  could  not  Ix;  done  for  a  year  or  more 
after  the  coprolites  were  raised.  B.  re8<*rved  to 
himself  the  right  of  going  upon  the  land  where 
the  exravations  were  for  tiie  purpose  of  inspecting 
the  woiki*,  but  be  was  not  required  by  the  agree- 
ment to  do  anything  upon  the  land  i—Held,  ufmn 
the  construction  of  the  whole  agreement,  that  A. 
had  the  ri>;ht  of  exclutjive  occupation  of  the  land, 
and  that  he  wad  therefore  liable  to  be  rated  to  the 
relief  of  the  poor  in  respect  of  sucli  o<^eupati  )n. 
Jfeg.  V.  Smith  (3  E.  &  E.  383  ;  30  L.  J.  (M.C.)  74) 

di8CIli>80d.      UOADS,   AprBLLANT;     TUS  OVEUSEEKS 
OP  TKllfPINCfTUN,  Be>P0KDKNT8  .  .      238 

10. Canal — *^  Lands  lying  near  " — Mode  of 

Afteumeni  under  34  Geo.  3,  c.  xxiv.  9.  11).]  By 
34  Geo.  3,  c.  xxiv.  s.  19,  it  was  pn>vided  that  a 
oanal  company  shouM  from  time  to  time  be  rated 
to  all  parliamentary  and  parothiHl  taxes,  in  re- 
spect of  the  binds  and  grounds  already  purchas<  d 
or  taken,  or  to  bo  purchasfd  or  taken,  and  all 
wan-houses  or  other  buihlings  to  l)o  erected  by 
the  company,  in  the  sjime  proportion  as  other 
binds,  groundrt,  and  buildings  lying  near  the  same 
or«i  or  shall  be  rated,  and  aa  the  same  lands, 
grounds,  and  buildings  would  \)o  rateable  in  0il^e 
they  were  the  property  of  individuals  in  their 
natural  caiMU'itv.  Jjand  was  purchatied  by  the 
company,  and  the  canul  was  mnde  with  towing- 
paths  and  luekdiou^cs  and  buildings  attached 
thereto ;  subsequently  a  railway  was  made  on  land 
lying  near  the  c;ina],  running  parallel  with,  and 
in  one  place  crossing,  the  cmal.  Buildings  were 
erected  on  nnieli  of  the  land  lying  near  the  canal, 
and  porti(»ns  of  such  lands  were  converted  into 
gardens  for  watoreresses,  and  othernidc  greatly 
improve^]  in  value.  In  18^18  the  company  adopted 
the  8  &  9  Viet.  c.  42,  and  commenced  business  as 
carriers  on  their  own  account  on  the  caiud ; — Held, 
1.  That  the  land  occupied  by  the  cAnal  was  to  be 
rated  in  the  same  proportion  as  the  open  land 
lying  near,  the  value  of  whirh  might  be  increased 
from  time  to  time  by  circumstances;  and  the 
bulblings  belonging  to  the  company  in  the  rame 
proportion  as  the  buildings  lying  noiir.  2.  That 
the  land  occupied  by  the  canal  lying  n&ir  tlte 
railway  was  not  to  be  rated  in  pro|x>rtion  to  tlie 
improved  value  of  land  with  a  railway  u{)on  it. 
3.  That  the  r.-tcabb)  value  of  the  canal  under  the 
private  Act  was  not  affected  by  rr  ason  of  tho  com* 
pany  c*irrying  on  the  buMne^iS  of  carriers.  Reg.  v. 
Grand  Juwtion  Canal  (7  W.  R.  597)  and  lle^.  v. 
GUimorganshire  Cumd  (3  K.  &  E.  186 ;  29  L.  J. 
fM.C.)  238)  discusswl.  Tiie  Gkand  Jlkction 
U \NAL  Company,  Apiellants  ;  Tub  Ovekseeus 
OP  Ukmel  Hempsi  bad,  Respondents.  Tbe  G  rand 
Ji:kction  Canal  C<»mpany,  Appellants;  The 
OvEiBEthS OF  Kino's  Langlet,  Resfqndentb  870 

11,  Beneficial  Occupation  —  &iceri   on 


I  POOB-SATE— eon/inufcZ. 

'  EmlMnkmeni,  Rateability  o/.l  The  Metropolitan 
Board  of  Works  constructed  sewers  on  an  em- 
bankment in  the  respcmdents*  ])ari8h,  and  erected 
a  pumping  station  and  other  works,  forming  part 
of  the  uiiiin-drainage  ticheme.  The  board  derived 
no  pecuniary  ttdvantage  from  the  sewers  and 
other  dtainage  works,  and  the  whole  wore  main- 
tained out  of  funds  raised  by  a  rate  made  in  ]mr- 

I  suance  of  the  statutes : — Uehl,  that  the  sewers  were 
not  rateable  to  the  poor-rate,  on  the  ground  that 

I  they  were  not  the  subject  of  a  beneficial  occupa- 
tion ;  but  tiie  rest  of  tlie  pro[)erty  was  rateable, 

'  at  the  value  for  which  the  same  would  let  to  a 
ti'naiit  fn»m  yerr  to  year,  supporting  they  were  not 
used  for  the  {uirpose  of  the  main-dxainage  Ecbeme, 
but  were  entirely  diseoiint  cteil  from  it,  and  applied 
to  any  other  purpose  for  which  they  might  be 
available.  The  Methopolitan  Boaud  of  Wokks, 
Appellants;  Tub  Oveiiseebs  of  West  Ham, 
Respondents 274 

I       12.  Deficiency  in  Parochial  Bates^Lia' 

hUity  ofJiailtony  Comftany  to  make  qood  Deficiency 

'  in  ltate8—21  tt  28  Vict.  c.  ccoxxii.  «.  80.1  By  a 
railway  Act  it  wns  enacted  that  "  while  the  com- 

i   ])anY  ar<'  posM^sseil  under  this  Act  of  any  lands 

.  asst-ssed,  or  liable  to  be  assessed,  to  any  \)Oot- 
rato,"  and  certidn  t)th<'r  rates,  "  they  shall,  from 
time  to  time,  until  the  raiUays  or  the  works 
thereof  are  completed  and  asseshcd  or  liable  to  be 
as.seesed,  be  li.tble  to  make  good  tbe  deficiency  in 
the  assessment  for  such  rntes  by  reason  of  these 
lands  being  taken  or  used  for  the  purposes  of  the 
railways  or  other  works  by  this  Act  authorized ; 
and  the  dt  fieiency  t(hall  be  computed  according 
to  the  rental  at  which  those  lands  with  any  build- 
ings there  on  were  rated  at  the  time  of  the  passing 
this  Act.*'  .  .  .  The  comjiany  were  empowered 
under  the  Act  to  make  certain  railways  and  works 
forming  one  entire  s}'stem,  and  they  took  and  used 
certain  land  in  the  parish  of  W.  for  making  a  pari 
of  the  railways  and  works.  The  part  of  the 
railways  and  works  in  the  parish  of  VV.  was  com- 
pleted and  opcneti  for  traffic ;  but  olhcT  parts  of 
the  entire  systern  were  not  completed.  The  assess- 
nieut  of  the  land  wiili  the  railway  and  works  to 
the  poor-rates  and  oth(>r  rates  in  the  pairish  of  W. 
was  l)elow  the  assessment  of  tbe  land  with  build- 
ings thereon  before  the  Act  was  passed  : — Held^ 
that  the  company  were  liable  to  make  good  thu 
deticiency  in  the  assessment  until  the  entire  system 
of  railways  was  completed.  The  Qveen  on  the 
Pboseoution  op  The  Overseebs  of  St.  Margaret 
AND  St  John  the  Evangelist,  Westuinstek  v. 
The  BIetuopolitan  Distuiot  Railway  Comi'ant 

[826 

13.  Union  AMcnsment  Act  (27  <Cr  28  Vict, 


I 


1 

\ 


c.  29)^Notire  of  Appeal— Next  FracticaUe  Set- 
sions — Prohibition.']  A  poor-rate  was  made  for 
the  township  of  Everton  on  the  8th  of  July,  1870. 
The  Liverpool  United  Gas  Co.,  being  dissatibflcd 
th(*rowith,  on  the  3rd  of  August  applied  to  the 
union  assessment  oommitti-e  for  relief;  bat  the 
committee  declined  to  grant  it.  The  next  sessions 
for  tlie  borough  of  Liverpool  were  held  on  the  Ist 
of  Septi'mber,  but  no  appeal  against  the  rate 
was  then  entered.  The  company,  having  given 
the  twenty-one  days*  notice  required  by  the 
Union  Assessment  Act  (27  &  28  Vict.  o.  39),  s  1, 
moved  to  eiitfr  an  appeal  against  the  rate  at  tlio 
sessions  held  on  the  2Cth  of  October),  oontending 
that  the  sessions  of  SepU-mber  were  not  the  next 
practicnbU  ftv»»ov\%  ^Ivsit  >\\^  \v.<svskvb^  <^  ''Safe  iumwafc 
mtn\  co\uuiVV\eft,  Voj^ssoasScv  ^\\.  ^wiJ^Ns**^**^ 
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only  six  days  before  tlie  twenty-one  days,  which 
WU8  not  a  bufficient  time  to  enable  them  to  deter- 
mine whether  they  would  apfieal  or  not.  The 
recorder,  yielding  to  this  arg^unent,  allowed  the 
appeal  to  be  entered  and  respited  at  the  October 
sessions: — Heldj  that  it  whu  c^impeteiit  to  this 
Guart  to  review  the  decihion  of  the  recorder,  npon 
a  motion  for  a  prohibition;  and  that  he  was 
wrong  in  holding  the  September  sessions  not  to 
be  the  next  practicable  betisions,  and  consequently 
that  he  had  no  jurisdiction  toentertiin  the  appeal 
at  the  October  bCt^siond.  Tub  Literpool  United 
Gas-lioht  Company,  Appellants;    The  Oveu- 

8EEB8  OP  THE  POOB  OF   EVKBTON,   AND  THE  UnION 

Assessment  Committee  of  the  Union  of  West 
Derby,  Respondents        ....     389 

14. Parochial  AssesamerU  Act  (6  &  7  Wm, 

4,  c.  96),  8,  1 — Drainage  Rate  under  Loral  Act — 
••  Necessary  Expense  to  command  Rent  "]  Under 
a  local  Act  for  the  eml)anking  and  draining  a 
diatrict  consisting  of  several  parishes,  an  annuul 
rate  was  imposed  on  the  district,  and  lands  occu- 
pied by  the  respondent  were  rated  at  a  cert  tin 
proportion  yearly.  The  rate  by  the  Act  was  ex- 
pres^ily  mtide  a  landlord's  tax,  and  the  respon- 
dent's landlord  had  aceoidin«!ly  always  paid  the 
amount.  The  whole  rate  under  the  Act  was  ne- 
cessary for  and  was  tpent  in  e:tch  year  in  main- 
taining the  drainage  works.  Without  such  drain- 
age works,  the  land  occupied  by  the  respondent 
Would  have  been  under  water  at  certain  seasons, 
and  the  annual  value  would  have  been  consider- 
ably diminishiKl :  -  Seldf  that  in  a&sts8iiig  the 
re:>pondent  to  the  poor-rate,  a  deduction  was  to  be 
allowed,  under  C  &  7  Wm.  4,  c.  06,  s.  1,  iu  respect 
of  the  diainage  rate,  as  an  expense  necessary  to 
maintain  the  land  in  a  state  to  command  the  rent. 
The  Queen,  on  the  Proseoutign  of  Welou, 
Respondent  r.  The  Guabdlans  of  the  Gains- 
BORouou  Union,  Appellants     .         .        .    488 

16.  Rdteabilittf   of  Surface    Lund  and 

Buildings,  &c..  connected  icith  Lon  Mines — Mode 
of  ascertaining  Rateable  Value."]  The  appellant 
was  the  owner  of  iion  mines,  and  he  rented  two 
acres  and  a  half  of  sui  face  land  pertly  over  and 
partly  adjoining  the  mines;  he  occupied  the 
mines  and  land  together,  using  the  burface  for  the 
purpose  of  working  the  mines  and  getting  the  ore, 
and  he  had  erected  thereon  buildings,  machinery, 
workshops,  and  tramways.  The  surface  laud, 
buildings.  &c.,  withontthe  mines  would  be  practi- 
cally \alueless: — lltld,  that  the  appellant  was 
rateable  to  the  jMJor-rate  in  respect  of  the  surface 
land  with  the  buildinics,  machinery,  workshops, 
and  tramways,  although  they  were  occupied  in 
connection  i^ith  a  non-mteable  subject-matter,  viz., 
an  iron  mine.  That  the  way  to  ascertain  the 
rateable  value  was  to  assume  the  mines  and  sur- 
face to  be  ill  tiiflerent  hands,  and  then  to  ciilciUate 
what  rent  the  occupier  of  the  mine  would  have  to 
pay  for  the  surface  ^itii  the  buildings,  &c., 
erected  thereon.  Rex  v.  Bilston  '  5  B.  &  C.  851) 
discussed.  Guest,  Appella.nt;  The  Ovebseeks 
of  East  Dean,  Respondents    .        .         .    462 

16.  Parochial    Earnings    and    Acreage 

Principles — Rating  of  Docks  in  serertd  Parishes."] 
The  appellants  were  the  owners  a  id  Oi-cupiers, 
under  Acts  of  Parliament,  of  docks  in  different 

Sarishcs  on  both  sides  of  the  river  Mersey,  which 
ocks  by  the  Acts  were  to  constitute  one  estate 
under  one  management.  Certain  rates  were 
charged  to  the  vessels  entering  any  one  of  the 
docks;  and  8  vessel,  having  paid  fv>i  entering  one 


FOOE-BAIX— ctm/fRtted. 

of  the  docks,  oould  nse  any  of  the  docks  of  the 
same  class  on  either  side  of  the  river,  or  of  a 
higher  class  by  paying  the  difference.  The  ducki 
on  the  Liverpool  side  were  mnc-h  more  frequented 
than  the  docks  on  the  Biricenhead  side  i—Hdi, 
that,  in  rating  to  the  poor-rate  the  docks  on  the 
Liverpool  side,  they  were  not  to  be  treated  as  one 
svbtem  of  ducks  with  those  on  the  Birkenhead 
side ;  but  the  earnings  and  ontgoin^ra  of  each  set 
of  docks  must  be  kept  distinct,  and  the  Liverpud 
docks  rated  according  to  the  net  edimings  on  that 
side.— Ai^.  T.  Bua  Dock  Co.  (18  Q.  B.  325;  21 
L.J.  (M.  C.)  158),  distinguished.  The  Mebsit 
Docks  AND  Habbocb  Boabd,  Afpeli^ahtb;  Thi 

OVKBSEEBS  OF  LlVEBPOOL,  ReSPOMDENTB        .      §41 


17. Oeeupation — Mooringg^   Liabditif  of 

— Easem/erd,]  The  appellants  were  poss^-a^  d  of  a 
derrick  for  loading  and  unloading  (but  not  storing) 
coals  in  the  river  Thames,  which  wus  moored 
within  the  parish  of  Greenwich  under  a  licence 
from  the  conservators,  in  the  following  manner, 
viz.  by  two  single  fluked  anchors  ou  the  hi  1e  near- 
est the  shore,  and  by  two  stones  on  the  cha'nol 
bide,  and  by  two  btream  anchors  one  at  the  htad 
and  the  other  at  the  stem  The  anchors  and 
stones  (which  could  be  hauled  on  lK)ard  by  the 
machinery  on  the  derrick)  were  merely  dropped 
into  the  river,  no  foice  being  used  fur  the  purpobe 
of  fastening  th<m,  but  only  a  small  quantity 
of  ballast  being  removed  in  the  bed  of  the  river  to 
enable  the  stones  to  lie  flat  The  derri<*k  was  al- 
ways afloat,  and  was  subject  to  be  moved  to  anj 
other  part  of  the  river,  at  the  pleasure  of  the  cun- 
servutors: — Held,  that  the  appeliunts  were  not 
liable  to  be  rat^  to  the  relief  of  the  |ioor  in 
respect  of  these  **  moorings."  Cobt  and  Othebs, 
Appellants;  The  Chubchwabdens,  &c.,  or 
Geeekwich,  Respondents         •         .        .688 

18.  Appeal  gatemed  by  Local  Ad,  though 

Valuation  made  under  Hie  Valuation  {Mttropoti*) 
Art^  1869  (32  4r  33  Vict,  c.  &7)— Effect  of  want  of 
Notice  of  new  Assessment  under  s.  U.]  A  metropo- 
litan ))ari8h  was  regulate  1  by  a  local  Act,  under 
which  a  rate  for  the  relief  of  the  poor  and  oilur 
parish  purposes  was  to  be  made  by  the  vestrymen, 
and  any  pirson  aorgrieved  by  the  rate  w;)8  to 
apply  to  the  guardians  for  relief,  and  if  dissatis- 
fied with  their  decision,  nii^ht  then  appeal  to  the 
quarter  sessions,  giving  notice  to  the  guardians.  A 
valuation  list  for  the  parish  was  made  by  the 
overseers  and  finally  settled  by  the  a^sesmnint 
committee  under  32  &  33  Vict,  c  <•?,  iu  which 
certain  property  occupied  by  the  appellants  was 
newly  assessed,  but  no  notice  was  given  to  theia 
by  tlie  overseers  as  required  by  s.  9.  Tlie  appel- 
lants appealed  direct  to  the  quarter  seasons,  pio- 
ceeding  as  iu  an  appeal  against  a  poor-rate  uniler 
the  geneial  Act,  17  Geo.  2,  c.  38 :— //eM,  tliat  the 
rate  was  slill  made  under  the  local  Act,  though 
the  valuation  was  to  he  in  lon'ormity  w.th  the 
valuation  list  under  32  &  33  Vict,  c  t»7 ;  and  tiiat 
the  proceidin^s  not  hu\iiiy  been  in  confoimily 
with  the  local  Act  the  quarter  sessions  had  no 
jurisdiction.  Quare,  whetlier  the  \aluution  list 
was  binding  on  the  appellants,  they  not  l.avtug 
had  the  notice  required  by  s.  9  of  32  &  33  Vict.  c. 
67.    The  Qiebn  v  Tbs  Juhtiueb  of  Middlesex 

[660 

PORT,  unthin  54  Geo.  8,  e.  159.  «.  14—25  A  26 
Virt.  c  69,  s.  le—Board  of  Trade,  Order  of  ,  prohi- 
tnting  the  taking  of  SkU^gU—Power  of  Ccimmis- 
sioners  of  Treasury  to  anwd  the  limite  of  an  old 
Port  ana  erect  a  new  Port  under  9  ^  10  Viet,  c 
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102,M.14,  island  16  A  17  FMc  107,0.9.]  By 
54  Geo.  3,  c,  159,  e.  14,  it  is  enacted  that  in  order 
to  prevent  damage  being  done  to  the  shores  of  the 
ports,  harbours,  and  havens  in  this  kingdom,  no 
person  shall  take  any  ballast  or  shingle  from  tlie 
shores  or  banks  of  any  port,  harbour,  or  haven  of 
the  kingdom  from  which  the  commissioners  for 
executing  the  ofiice  of  Lord  High  Admiral  shall 
find  it  necessary  for  the  protection  of  such  port, 
harbour,  or  haven,  or  the  works  thereof,  by  order 
to  prohibit  the  taking.  By  25  &  26  Vict,  c  69. 
8. 16,  the  powers  vested  in  the  Admiralty  are  trans- 
ferred to  the  Board  of  Trade  The  Board  of 
Trade,  on  the  1st  of  August,  18G8,  made  an  order 
for  the  protection  of  the  harbour  of  the  river 
Hnmber,  and  prohibited  the  taking  of  shingle 
from  the  shore  at  Spurn  Point  from  the  Low  Light- 
house southward  to  the  extreme  of  the  point  at  low 
water,  and  northward  two  and  a  half  statute  miles 
on  both  sides  of  the  Spurn  Point.  A  second  order 
was  made  on  the  6th  of  September,  1869,  which, 
after  reciting  the  first  order  for  the  protection  of 
the  port  of  Kingston-upon-Hull,  prohibited  the 
taking  of  i^ngle  from  the  shores  of  the  said  har- 
bour, or  from  Uie  shores  of  the  port  of  Eingston- 
upon-HiUl,  and  the  works  thereof,  between  the 
northernmost  boundary  of  the  parish  of  Hornsea 
and  the  limits  north  of  Spurn  Point  defined  bv  the 
first  order.  The  appellant  was  convicted  of  taking 
shingle,  not  upon  any  portion  of  the  shores  or 
banks  of  that  which  is  popularly  known  or  which 
would  be  geographically  described  as  the  harbour 
of  the  Humber,  or  port  of  Kingston-upon-Hull, 
but  upon  a  part  of  the  coast  to  the  north  of  Spurn 
Point  and  lying  between  Spurn  and  Hornsea. 
This  was  not  part  of  the  port  of  Kingston-upon* 
Hull  or  of  the  liarbour  of  tlie  Humber  at  the  time 
of  the  passing  of  54  Geo.  3,  o.  159,  but  it  was,  at 
the  date  of  me  ofienoe,  iKithin  the  limits  of  the 
port  of  Kingston-npon-Hull,  as  those  limits  were 
defined  by  an  order  of  the  Commissioners  of  the 
I'reasury  made  in  1848.  By  that  order,  made 
under  9  &  10  Vict.  c.  102,  the  port  of  Bridlington 
was  annulled,  and  the  coast  from  Spurn  Point  to 
Flamborough  Head,  which  had  formerly  been 
assigned  to  the  port  of  Bridlington,  and  which 
was  then  within  the  limits  of  that  port,  was  trans- 
ferred to,  and  directed  to  form  part  of,  the  port  of 
Hull  i-^Held,  that  the  order  of  the  Treasury 
annulling  the  port  of  Bridlington,  and  assigning 
the  limits  of  that  port  to  the  port  of  Hull,  was 
Dot  confined  to  revenue  purposes,  and  that  these 
extended  limits  formed  part  of  a  port  within  the 
meaning  of  54  Geo.  3,  c.  159 ;  tha^  therefore,  the 
orders  of  the  Board  of  Trade  were  valid,  and  the 
appellant   was   rightly   convicted.     Nicholson, 
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708SE88I0ir  OF  GHUD  BT  FABXHT:  See  Ab- 
duction. 

POWER  07  COmOSSIOHlSS  07  TBEABUBT  TO 
AHVUL  THE  LDOTS  07  AV  OLD  POST 
AHD  EBIOT  a  hew  POET:  See  Post. 

POWER  07  JUSTICE  TO  ORDER  VAOCIirATIOE 
07  GHUD  or  THE  ABSEHCE  07  THE 
CHILD :  See  Vaccination  Act,  1867. 

POWER  07  QUARTER  SEB8I0H8  OVER  COeTB : 

See  Appeal.  1,  2. 
PRACIX0B— Pfoo/o/previotts  Ckmmdionr-Ofeneee 
relaUng  to  As  Coin—Miedemeammr-^Felimp^ 
24  4ifc  25  Fici,  0.  99,  ••.  12,  87.]  By  s.  10  of 
24  ft  25  Viet  0.99,  uttering  coontorfoit  ooin  know- 
ing it  to  be  ooimterfeit  is  a  miademeaiionr.    By 


PRACTICE— oan<inii€d. 

s.  11,  the  possession  of  counterfeit  ooin,  knowing  it 
to  be  counterfeit,  and  with  intent  to  utter  the 
same,  is  a  misdemeanour.  By  s.  12,  whosoever 
having  been  convicted  of  (amongst  others)  anv 
offence  in  the  three  preceding  sections  mentioned, 
shall  afterwards  commit  any  of  the  offences  men- 
tioned in  those  sections,  shall  bo  guilty  of  felony, 
and  liable  to  punishment  as  therein  specified.  By 
8.  87,  where  any  person  shall  huve  been  convicted 
of  any  offence  against  any  Act  relating  to  the  coin, 
and  shull  afterwards  be  itidictcd  for  any  offence 
against  this  Act,  it  shall  bo  suflicient,  in  any  such 
indictment,  after  charging  such  subsequent  offence, 
to  state  and  to  prove  at  the  trial  the  previous  con- 
viction in  the  manner  therein  speciflid,  and  upon 
any  such  indictment  the  prisoner  shall  in  the  nrst 
instance  be  arraigned  upon  and  tried  for  the  sub-, 
sequent  offence  only ;  and  if  he  is  found  guilty  the 
previous  conviction  may  then  be  inquired  into,  but 
not  before.  A.  was  indicted  under  s.  12  for  felo- 
niously having  in  his  possession  counterfeit  coin, 
after  a  previous  conviction  for  uttering  ooonter- 
feit  coin:— flicW, — overruling  Beg.  v.  Goodwin 
(10  Oox,  G.  G.  534),— that  s.  37  applies  to  a  trial 
on  an  indictment  under  s.  12,  and  that  therefore 
the  previous  oonvidion  could  not  be  proved  until 
the  jury  had  found  A.  guilty  of  the  subsequent 
offence.    Tax  Queen  v.  William  Mabtin  .     IM 

«—  See  IvDioTMENT ;  Misdemeanour.  1 ;  Per- 
JCBT.  1 ;  Special  Constable  ;  View. 

PRACTICE  OK  APPEAL :  See  Beerhouse.    3. 

PRACTICE,  OK  CASE   FROX  aVARTER   8E8* 

BIOKS :  See  Poor.    6. 

PREAXBLE  0F8TATTJTE  RE8TRAIKIKG  EV- 
ACTXEHT :  See  Borough  Jrsncass. 

PRELDOKARY  EZPEKSE8  OF  PROPOSED 
WORKS,  HOW  DEFEATED :  See  Land 
Drainage  Act,  1861. 

PRESUMFnOK~am<tnuane«  of  Life— Bigamy— 
Ahseneefor  leu  than  Seven  Years,']  On  a  trial  for 
bigamy,  it  was  proved  that  the  prisoner  married 
A.  in  1836,  lelt  him  in  1843,  and  married  again  in 
1847.  Nothing  was  heard  of  A.  after  the  prisoner 
left  him,  nor  was  any  evidence  given  of  his  age : — 
Held,  that  tiiere  was  no  presumption  of  law  either 
in  favour  of  or  against  the  oontinuance  of  A.*s  life 
up  to  1847 ;  but  that  it  was  a  question  for  the  juiy 
as  a  matter  of  fact,  whether  or  not  A.  was  alive  at 
the  date  of  the  second  marriage.  The  Queen  v, 
LXTMUT 61 

PRESUXPTIOK  OF  PATXEHT  OF  EEHT:  Se^ 

EvmENOE.    2. 

PREVIOVS  OOKKECTIOK  WITH  OTHER  XEK  ; 

See  Indecent  Assault. 

PREVIOXTS  COKVICTIOK :  See  Evidence.  5 ; 
Practice.  1 ;  Vaccination  ;  Wine  and 
BEEBHorsE  Act,  1869.    1. 

PREVIOUS  COKVICTIOK  OF  FEtOKY  KOT 
CHAROED  IK  IKDICTXEKT :  See  Penal 

Servitude. 

PRIOR  APPUCATIOK :  ^SSse  Wine  and  Beerhouse 
Act,  1869.    2. 

PRISOK — Contribution  hv  Borough  tending  Pri- 
ionere  to  County  Goal—iCsmen$e$  of  Enlargemeni 
of  Pri9on—5  &  6  Yidt,  c.  98, 1. 18-28  A  29  FioC 
e.  126,  M.  28, 24.]  A  borough  sending  its  priaoDors 
to  the  county  gaol,  without  any  special  cooitraot^ 
is  liable,  under  1^  ft  6  Vict,  c  98,  s.  18,  to  par  i^ 
proporti<m  of  the  expenses  of  the  enlarganmt  t^ 


rXaOV—eontiiMtd.  1 

the  prisoD  tieoeflMu?  in  order  to  oonfoim  to  the  re-  I 
quitcnieiitB  of  28  *  29  Vict.  o.  126.  Tm  Qd»s  v. 
The  Matob  anu  Town  Cuvnou.  or  WiOiN  177 
FBITATZ  DCPBOTXKEIIT  KZFEHlEa :  8e»  Pub- 
lic HEiLTH  Act,  19*8.  4, 
PBIVnZOZ :  &B  OBecENE  Fibucatiox. 
PlOCma:  Sm  BAnauPT. 
pBOCESa  OT  COTTBT :  8m  Labcevt.  7. 
PBDHIBITIOV ;  Bee  Foob-batb,  IS. 
FUBLIO  ZETrB,rAS3Wan—AmtmBi0id—8mi- 
tUtg-Religimu  8erviee—2l  Oto.  3,  e.  49.  «.  I.] 
By  21  Geo.  3,  c.  49,  a.  1,  it  is  enacted  that  any 
house,  room,  or  other  place  which  ihoU  bo  ojienM 
or  nsod  for  public  cntertBiimient  or  wnMement, 
orfor  publicly  doboting  on  anj  iubject  whatnoeTcr 
upon  any  part  of  tlio  Jjwd'a  Day,  called  Sunday, 
and  to  which  peiwmi  shall  be  admitted  by  the 
payment  of  money  or  t>y  ticket*  aold  for  money, 
•ball  be  deemed  a  diaoiderly  house  or  place. 
Hsetingt  woe  held  on  Sunday  eTeninga  in  a  hall 
duly  registered  for  that  parpoae  as  a  place  of 
religious  wonhip.  The  proceedings  at  the  meet- 
ingi  consisted  of  the  porformaDOO  Ot  (acred  musio 
and  the  delivery  of  aa  addrsM,  which  was  noie-  I 
times  of  a  teligiaiis  teodency,  samelimes  ncDtra],  I 
tint  neTOT  proHine.  Admiesiou  to  the  body  of  the 
bail  was  gratuitom,  but  tiokets  were  sold  aud 
money  taken  for  ftdmisnim  to  reserred  scats. 
The  object  of  the  persons  who  held  the  meetings 
waa  not  peonniary  gain,  and  they  honesUy  iu- 
teoded  to  inHodnoe  religious  worship,  though  nol 
aooordiog  to  any  catanished  or  nsiial  form: — 
HM,  that  the  proceedings  at  the  meetiagi  wer» 
not  an  entertainment  or  amosanaut  within  the- 
Act.  Bazteb  «.  Lakolei  .  .  .  U 
PUBLIC  HZAITH  ACT,  IHt— Loeol  Qovemment 
Ai!t.ia58{2lit2'iVieLe.d8),t.<13~0nInfonttalion 
for  nol  paying  AppoTfionvteat,  proof  of  FTttnainary 
Koiiee  nscessary.J  On  an  information  against  K. 
for  not  paying  certain  eipenses  apportioned  upon 
him  as  owner  of  premises  in  a  street  upon  which 
work  liad  been  done  by  the  appellants,  under  s.  tit^ 
of  II  &  12  Vict.  c.  63,  it  was  proved  that  the  wort 
bad  been  done,  and  an  apportionment  of  the  ez- 
pensea  made,  and  notice  of  It  served  apon  the 
respondent,  who  had  not  given  notice  within 
three  months  that  he  disputed  it,  under  21  &  2!! 
Vict.  0.  98,  s.  63 ;  but  no  evidence  was  given  of 
any  notioe  having  been  served  under  11  &  1'2 
Vict.  0.  63,  s.  69,  pteviooa  to  the  appellants  doin^ 
tile  work  -.—Etld,  that  the  justloes  could  not  maki' 
an  order  unless  the  preliminary  notice  were 
noved  to  have  been  gifsn,  Jabbow  Local 
BoABD  or  UuLTB,  ArPnxAma;  KnnnDT, 


PXTBLUI  EBAIfH  ACT,  leU-MHtMnedL 
tlie  appellant  «m  hewd  balbre  jottioeti,  wbcn  it 
waa  olqeeted  by  the  appellant  t^t  the  Bt^cttim- 
nient  waab«d,«a  thegKnUMl  tliatUwaipvsaof 
the  two  atreeU  had  beui  lumped  togetfa«,ai>d1lis 
nKgregate  amount  divided  amon^tlMowiitfi  is 
tDetwoatreetaiandthejiutioeBdiamlMEdllieam- 
plaintcn  that  groood.  The  mrreyvr  then  made  s 
fnah  ^tportionment,  and  a  notioo  waa  anredoi 
tbe  appellant  that  hlaiiruywtkm  waa  19L  lis.  fis 
gave  notioe  that  hefiaiHited  lh«  apptntknmMit, 
and  a  snmmMia  waa  taken  ont  before  two  jwtin* 
to  settle  the  appartiouaent  noder  a.  fit  of  il  A  i£ 
Vktt.  o.  98  (which  auMta  that  all  qoeationa  rsbt- 
ntdetoarbitratuamnderll*  12  Viet.«.63,msy, 
when  the  amount  In  dfspale  ia  lea*  than  901,  be 


'   veyor,  having  n __    .., . 

make  another  ^[^Mrtionmwit;  that  plana  had  ddI 
I  bean  dqioailed  at  Uko  offloe  of  tb«  board,  before 
I  zifinK  toe  notice  to  do  the  work,  as  teqnred  bv 
«  i  25  Viot.c.  Gl,a.lfi:  bat  only  at  tbe  oflire 
of  th«  surveyor ;  tlut  Iha  works  reqnlnd  byilw 
ootioe  diflered  fmn  the  works  ahewncn  the  jdans, 
,  and  that  tbe  work*  done  by  tb«  board  duTeitd 
I  ftcnn  both.    Ttwae  otijeotioea  th«  jnatieea  over- 
tnled ;  they  alao  retioaM  to  go  into  the  qncatiaa 
whether  the  nuinayhad  been  in  point  of  fact  ei- 
petuled:  and  alter  caloolationtaeT  made  an  order 
that  the  proportion  payable  by  tli«  amdlunt  wis 
191.  11a,  and  they  went  en  to  adjndga  that  tiM 
appellant  do  f»y  the  sam^  and  that  in  de&nit  of 
payment  a  djstreaa  wariaat  abould  iaane.    On  a 
I  ease  under  80  A  21  Viet.  «.  43.-— HcM,  1.  That 
the  first  apportionmeot  waa  a  noUifrr,  and  the  sur- 
veyor, thereftm,  waa  not  funetna  offido,  and  was 
light  in  making  a  freah  appartkoinsait.    2.  Thst 
I  the  deposit  of  plans  waa  not  a  eonditiim  pfflocdeat 
to  the  validity  of  all  anbaaqnesit  proceeding*.    3. 
That  whetber  the  jmUoea  wen  acting  aa  e^tn- 
'  tors  as  to  the  apportionment,  or  aa  jostieea  to  cs- 
'   Ibroe  the  payment,  tbey  had  no  jnriadictioii  to  ia- 


becn  actually  expeoded:  and  that  if  the 
appellant  waa  aggriered  by  tbe  aUeeed  ove^ 
oharKo,  or  by  the  alleged  variaoeea,  his  laatij 
waa  by  memorial  to  the  aeoretary  of  state,  mkder 
a.  120  of  11  &  12  Viet.  0.  13.  and  21&22Vict.c. 
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1 (11  4  12  Fict.  t.  63),  M.  69. 120— I«oi 

Qotenment  Act.  1858  (21  £  22  Fiat.  e.  98),  h.  64. 
65 — Local  Qotenrment  Amendmail  Art,  18CI  (24 
i£2S  Vict.B.%l),i.l&—ApportummmtofExpenti 
— IHtpuling  ApporHoammt — Arbiiraiion  on  Dili- 
ptite — Jnriidiction  of  Juttieet-^Dfvotit  of  Plant.  \ 
A  local  board  of  health  gave  notice,  tmder  s.  6',i 
of  11  &  12  Vict.  c.  68,  to  the  owners  of  premist- 
fronting  two  streets  to  level,  pav&  &c^  and  thi- 
owners  having  made  default  the  board  did  thi- 
irork  themselvce.  Ad  apportionment  was  made  by 
the  surveyor  of  the  board,  and  a  notice  was  served 
on  the  appellant,  an  owner  of  premises  in  one 

of  tbe  streets,  that  his  proportion  vu  liA.  2*. 

Tbe  AjipelUnt  did  not  paj,an&a«]mpl»JvVasi^iah 


..-,  --1  the  third  point  Somiile,  that  the  jnsticet^ 
WMn  acting  as  arbitratniB  under  a.  64,  had  no 
jnriadiction  to  order  payment,  &c.  Cook,  Aftil- 
laxt;  Ifswiob  Local  Boaso  or  Ukaus,  Bi- 

SFOMDEIin SIS 

8. (ll*12  7irf.o.63Xsi.2,69— -Oiratr' 

— Tn^ee  of  Sehool  not  reeeinng  and  umMt  lo  re- 
eHve  oajr  Sent.']  Tbe  appellant  waa  one  </  three 
tnistees  to  whom  land  bad  bcon  conveyed  unda 
itSVict.  &8e,  *.  2,  fer  the  ptDwDsu  «( the  Act 
and  to  permit  the  pmnlBeB  and  all  taildiogs  weded 
thereon  to  be  for  avar  naed  as  a  aobool  for  the  edu- 
cation of  poor  children,  and  for  the  reaideaee  of 


tr  sndm 


wbateoever.  The  sohool,  Ac,  waa  built  and  usid 
according  to  tbe  trust,  no  rent  whatever  being 
received  by  the  traateea.  The  loc»l  board  gave 
the  proper  notices,  tor  paving  the  street  alotig 
which  toe  school,  ^  fnmted,  to  the  appellant  asil 
the  owners  of  other  premiaes  fronting  the  street. 
j  under  11  A  12  Vict.  o.  63,  a  69 ;  and  they  chargrd 
I  the  appellant,  as  "  owner  "  <^  the  school,  the  pro- 
\  ygtoawtwAST^ttn  the  frontage  ol  tbe  ichoDli— 


INDEX. 


587 


TUVSJC  HZALTE  AOT,  184S-— «(m<fiiu«ri. 

Heidy  that  the  appellant  was  ** owner*'  within 
a.  2.  whiob  enacts,  that  "  owner  **  '*  (>hull  mean  the 
person  for  the  time  being  nceiving  the  rack  rent 
of  the  lands  or  premises,  whetiier  on  his  own 
account  or  as  agent  or  trustee  for  any  other  person, 
or  who  would  so  receive  the  same  if  such  lands  or 
premises  were  let  at  a  rack  rent ; "  and  tliat  the 
appcLUnt  was,  tiierefore,  liable  to  pay  the  propor- 
tion of  the  expenses.  liowniTCH,  Appellant; 
The  Wakefield  Local  Boabd  of  Health,  Be- 
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4.  (11  ife  12  Vict,  e.  63),  m.  69. 90— XocaZ 

Government  Ad,  1858  (21  <t*  22  Viet.  e.  Q8)— XoraZ 
Government  Atnendment  Act  (24  &  25  Vict,  e.  61), 
s.  23—11  4:  12  Vict,  c  43,  8.  U—PricaU  Improve- 
fnent  Expemes— Summary  Proeeedinga  to  recover 
JExpenaeu  of  JKxectUioH  of  Works— Election  to  adopt 
Semedy.']  By  s.  69  of  11  &  12  Vict.  c.  63,  in  cubC 
any  street,  nut  being  a  highway,  be  not  sewered, 
&c.,  to  the  sutUfoction  of  a  local  bourd  of  health, 
such  board  may  require  the  owners  of  the  adjoin- 
ing premises  to  sewer,  &c.,  the  same  within  a 
time  to  be  specified :  and  upon  default  of  the 
owners,  the  board  may  execute  the  works,  and 
the  expenses  shall  be  paid  bv  the  owners  in  dtifault 
in  sucn  proportion  as  shall  be  st^ttlcd  by  the  sur- 
veyor to  the  board ;  and  such  expenses  may  be 
rcoovered  from  the  owners  in  a  summary  manner, 
or  may  bo  declared  by  the  board  to  oe  private 
improvement  expenses.  By  s.  90  the  local  board 
may  levy  upon  the  occupier  of  the  premise^,  in 
respect  of  which  private  improvement  expenses 
have  been  incurred,  rates  sufficient  to  discharge 
such  expenses.  The  respondents,  a  local  board  of 
health,  under  s.  69  of  11  &  12  Vict  c.  63,  executed 
certain  works,  and  apportioned  the  costs  among 
the  owners,  of  whom  the  appellant  was  one.  The 
works  were  completed  in  November,  1860;  and 
in  JanuarjTf  1861,  the  respondents  demanded  from 
the  appellant  payment  of  his  pronortiou  of  the 
costs.  This  amount  not  having  oeen  paid,  on 
the  25th  of  August,  1870,  the  respondents  resolved 
that  it  sliould  be  deemed  private  improvement 
expenses.  In  September,  1870,  the  respondents 
declared  these  expenses  should  be  paid  by  annual 
instalments.  A  demand  having  been  made  on 
the  anpellant,  he  refused  to  pay,  and  was  sum- 
moned oefore  justices : — Held,  that  as  the  respon- 
dents had,  in  January,  1861,  demanded  from  the 
appellant  payment  of  his  proportion  of  the  costs, 
they  had  elected  to  treat  the  amount  due  as  a 
debt  from  him  as  owner;  and  that  they  could  not 
afterwards,  in  September,  1870,  declare  them  to 
be  private  improvement  expensea  Wilson,  Ap- 
pellant; The  Matob,  Aldermen,  and  Bur- 
GBBSBi  or  Bolton,  Respondents         •        .    416 

6.  —  **  Highway  repairable  by  the  Jnhahi- 
tante  at  Ixirge  **—Ejficl  of  Local  8tattUe$A  By  a 
local  Act  (8  Gea  3,  c.  44)  for  paving  and  fighting 
the  town  of  H.,  trustees  were  appointed  witii 
power  to  cause  the  streets,  ftc,  to  be  paved,  re- 
paired, and  lighted,  and  to  levy  rates  for  the  pur- 
pose on  the  tenants  and  occupiers  of  all  houses, 
oc.,  within  the  township ;  and  all  persons  paying 
the  rates  were  exempted  and  discharged  tram  all 
other  charges  of  paving  or  ligliting  the  streets. 
While  this  Act  was  in  operation  in  1816  a  new 
street  was  set  oot  on  private  property  connecting 
two  highways ;  and  in  1819  it  was  paaiable  for 
carriages,  and  had  been  open  to  and  used  by  tiie 
public  ever  since.  In  1828  this  Act  was  repealed 
by  4  Oea  4,  a  z&;  and  by  that  Act  tmiteeft  neie 
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PUBUO  HEALTH  ACT,  1MB- continued. 
appointed,  and  all  persons  were  exonerated  from 
statute  duty  for  the  repairs  of  the  public  high- 
ways within  the  town,  and  from  payment  of  any 
composition  in  lieu  thereof,  and  from  all  liability 
by  law  to  be  called  upon  for  the  repairs  of  such 
highways ;  the  surveyors  under  the  Act  were  to 
have  aU  the  rights,  duties,  and  obligations  of 
surveyors  of  highways,  and  all  indictments  and 
other  legal  process  tor  non-repair  of  the  roads, 
&c.,  were  to  be  brought  against  the  trustees.  The 
trustees  were  empowered  to  cause  the  present  and 
future  streets,  Ac,  to  be  paved,  &c.,  and  when 
any  new  streets  already  laid  out,  or  which  should 
thereafter  be  laid  out,  bhould  be  sufficiently  paved 
and  put  in  good  repair,  the  trustees  had  power, 
on  application  of  the  adjoining  owners,  to  aedare 
the  same  public  streets,  and  they  were  afterwards 
to  be  kept  in  repair  by  the  trustees;  and  where 
any  streets,  which  then  were  or  thereafter  should 
be  set  out  on  private  property,  should  have  been 
open  to  and  used  by  tne  public  for  three  succes- 
sive years,  the  trustees  might  cause  them  to  be 
paved,  &c.,  and  afterwards  such  streets  were  to 
be  deemed  to  be  public  streets,  and  kept  in  re- 
pair by  the  trustees.  The  street  had  never  been 
paved,  nor  declared  public  by  the  trustees ;  and 
up  to  1851,  though  the  houses  in  it  had  been 
from  time  to  time  rated  under  the  local  Acts,  the 
trustees  had  not  repaired  it,  nor  had  the  expenses 
of  any  repairs  been  paid  out  of  the  parochial 
district  or  other  rates,  nor  by  the  inhabitants  of 
the  township  or  district.  In  1851  the  Public 
Health  Act,  1848,  was  applied  to  the  district; 
and  the  Local  Bourd  of  Health  proceeded  under 
s.  69  to  pave  the  street,  and  charged  the  expense 
on  the  adjoining  landowners: — JJeZd,  that  the 
street  came  witlun  the  exception  in  s.  69  as  in- 
terpreted by  15  &  16  Vict  c.  42,  s.  13,  of  a  "  high- 
way repairable  by  the  inhabitants  at  large :"  for 
that  there  was  nothing  in  the  first  local  Act  to 
prevent  a  street  becoming  a  highway  by  dedica- 
tion and  user;  that  the  street  had,  therefore, 
become  a  highway  repairable  by  the  inhabitants 
at  large  before  1823 ;  and  that  the  second  local 
Act  only  ai.plied  to  streets  then  in  progress  or 
afbervrards  laid  out,  and  had  no  effect  on  streets 
already  public.  Wailington  v.  WhiU  (10  0.  a 
(N.S.)  128;  30  L.  J.  (M.C.)  209;  13  0.  B.  (N.S.) 
865 ;  32  L.  J.  (C.P.)  86)  distinguished.  Hirst. 
Appellant;  The  Local  Board  of  Health  op 
Halifax,  Respondents  .  •  •  •  884 
See  Construction. 

FUBUO-HOUKB— £^/d«iics— OiHM  of  Proof— Be- 
freahment  for  Travellere  on  Sunday— 2  A  8  Viet, 
e.  47,  $,  42—1 1  A  12  VieL  e,  48,  «.  14.]  By  2  &  3 
Vict  c.  47,  B.  42,  no  licensed  victualler  shall  open 
his  house  for  the  sale  of  wine,  spirits,  Ac.,  on  Sun- 
days ^  before  the  hour  of  one  in  the  afternoon  ex- 
cept refreshment  for  travellers.*'  By  11  &  12  Vict 
c  43,  s.  14,  if  a  complaint  before  justices  *'  shall 
negative  any  exemption,  exoeption,  proviso,  or 
condition  in  the  statute  on  which  the  same  snail 
be  framed,"  it  shall  not  be  necessary  for  the  com- 
plainant to  prove  such  negative,  but  the  defendant 
mav  prove  the  affirmative  thereof  in  his  defence- 
if  he  would  have  the  advantage  of  the  same. 
Upon  a  complaint  against  a  keeper  of  an  alehouse 
under  a.  42  of  2  ft  3  Vict,  c  47,  for  keeping  hia 
house  open  for  the  sale  of  wine,  spirits,  oa,  **  be- 
fore one  o*clook  on  Sunday  afternoon,  the  tame 
not  being  for  the  refreshment  of  ttftveHers**: — 
HM,  following  TayJbr  t.  Aiimikrev  Cyi  Q.  B. 
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tunf  •.i  iff  n  k  n  y'yri.  e,  43,  ibe  «rjfDp1«ouit 
WM  l//ui»<i  l/t  jtro¥t'.  iiflllrtnfttiTCrlj  ihftt  the  persrmg 
iiij|<|/l.<4  hy  w:  d«:fcii'i*ui  were  nr/t  limTeUers. 
JUvm «.  H«  UArfs 96 

%,  ■  '■  ■  lunlfsrpar  MMiiiing  hit  Jloum  on  Smm^ 
day  TnirtlUn  liurila^nof  PraiJ—W  &\2Viel. 
r.  i',i,  •■  I  Whui  awl  Iher  Jlfrnte  Act,  1K69  (32  <f 
Kit  Vint  n,  '27),  •.  Ift.J  Vftftn  an  inrormation 
a./nliini  nil  IniikwiMT,  umlcr  11  &  12  Vict  c.  49, 
M  1,  tnr  o|HMiiii|<  liiM  liouw)  for  the  Hale  of  heer 
fItiriiiK  tiitt  |iroiiil.it<Ml  hoiirit  on  Bnnday,  the  bnr- 
tli<  11  of  |inN>f  ihiii  tho  intikcopcr  knew  that  the 

InrwMiM  t^iipplitMl  with  Imkt  were  not  travellers, 
inn  U|Niii  iho  inforini'r ;  mid  ihiH  quoBtion  is  not 
afl^M'Iml  hv  (ho  Vi'Uw  and  Wwr  House  Act,  18(;9. 
/'tii>  «  V  ^t'rupr  (^Law  Hop.  4  C.  P.  172)  followed. 
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8.  Innkne^Hfir  oitnting  hit  Howe  on  Sunday 

TrutMrt  liMrthen  of  rmi/— 11  A  12  Vict. 
0,  |U,  «.  1  ( W/ii  o/  «4jt;'r«i/.]  U|Mm  an  inforniatiou 
NMHtiikt  an  liuikiH^por,  uuuer  11  i^  12  Vict.  c.  49, 
n,  I,  fur  o|H*uing  hin  h\»UM«  for  the  sole  of  wine  and 
Umr  duriut;  thu  pn^hihittnl  houra  on  Sunday,  the 
iiuilhou  «'!'  prtH^f  that  tli^  iuukcH'por  knew  that  the 

{iorki»ii«  hu^^^IUhI  with  U't'^ror  ^iuo  were  not  travel- 
ri'«  lit  m  uiH^i  (ho  iuftvriuor,  — Ki^ht  persons  went 
l«»  a  ivf^x^muout  ^Hvlu  at  a  railway  station  (which 
I^H^u  ^M«  HUaot\(Hi  to  Hiul  ft>niud  ptut  of  the  defen- 
sUwt*  U\*U*h  \m  Sunday  UK>nuug  at  11.10,  six  of 
\k  \\\\k\\  tm\t  A  iftlaa^  \vf  Un^r  and  tbo  other  two  a  glass 
\si  ^\w\'\yt  t*<%oh.  »laiHiii\^  at  the  c^Hittter.  Four  of 
th«>  luvu  \ft\  ^^  i\yiidout»  iu  th«  K>wu  within  half 
a  \\\\\\'  \4'  the  »tatK^i ;  Iho  i^h^'r  Rnkr  w%>i«  strangers. 
A  tium  >Naii  d\H^  at  IM^t  Tho  straii^c<ers  and 
Ihuv  \^f  (t^o  i^'AKh'Ut^  >kvul  hy  thi^  train,  and  the 
fcv\u|h  y^ho  tmd  Kvu  |v«  *\'  hk»  4^Hi  i^)  rvtumt'd 
Wuuw  tVo  N«(  iho  thi\o  n>Mdout»  wh^t  wvnt  by 
\\w  \\M\\  >it\M\'  awu  >kalin^  iu  tK'  town  N^tw^n 
)ft  .«UNt  H  lu  iho  atVrtsx'u  v^'' ih^  Mttie  day.  There 
^H»  a  v^iuKxt  )k>4kv  huH^  \i|^  ill  a  c\^«picui.n» 
^vau  v^t  |h%'  ixi^tv^haKHii  i^Kiitt  iniusMiticge  tlbat 
Vs  iXv  Uk)u«  uu  >k\  w  »ia^>«\^'U  vhtruijc  th«  time  of 
\V\Muo  »^vi\i\v  s«^'t  Suttdfe^^^  ^»ttii>c  Ik^  UMYvUtfTSk  ami 

t\iA(  vhsVMk'  ^h^^  )^.u.^^^*|v^\  o>htiU>H^l  ttlcU  Wi'^ttld 
t^vd^vl  %S.  u>4i^  I\\ «  W'  i\-tta^*MHi    jukI  iC  w?b»  t»^*v«d 

Ji'Aii  aWv'«*  *v»v  *u'*  ^  rTfcvvMfWi^"*  Vac  iht  !toC 
u\  V*iMdk  ■t>*«(  i!tit  .iiM  iifti'ttUu-tt  Vhf^  It     a:ta 

i^vai».>vM  Nil*/  -•^»tt»':%'<i*nk  nt  >%•  ^rr'umi  ;^tes  w«f 
4b>  ttVf>  "r^iu  Wt  Nn-n  :*ir  ^4NmnAcI>  twi£  hrmrt  >• 


XAILWAT  OOHPAST— AMi<micad. 
(8  Vict.  e.  18),  s.  121.]    In  June,  1865,  a  lailvay 
eoiripany  served  on  P.,  a  tenant  from  year  to  yetr, 
the  asuiU  notice  to  treat,  and  a  notice  as  required 
by  thtrir  act,  of  their  intention  at  the  expintion 

•  of  ax  months  to  «nttr  and  i.ke  the  premises.  F. 
tent  in  his  particulars  of  claim  to  the  company, 

j  but  they  did  uotUiug  fuither  till  186a  F.  in  the 
meantime  continiiLd  to  Cdrry  on  his  business  of  a 
publican  on  tlie  premises.  In  March,  1868^  a 
summons  was  senred  by  the  company  on  P.,  and 
in  April  the  question  of  the  compensation  to  be 
paid  by  the  company  to  F.,  for  hin  interest  in  the 
premises  was  heard  before  a  metropolitan  police 
magistrate,  under  s.  121,  of  the  Lands  Clauics 
Coudolidution  Act.  F.,  inter  alia,  claimed  com- 
pensation for  the  depreciation  in  the  value  of 
such  interest,  which  had  taken  place  in  the  in- 
tc-rvHl  since  the  expiration  of  the  six  months  by 
reason  of  the  execution  of  the  company's  woiis, 
the  custom  of  the  public-house  having  been  greatly 
reduced  by  the  pulling  down  of  the  neighbouring 
houses  taken  umler  the  company's  statutory 
powers.  The  magibtrate  having  refused  to  assesi 
this  item  of  compensation ;  on  a  rule  to  compel 
him  to  do  so  i-^JJeld,  that  this  depreciation  was 
not  the  subject  of  compensation,  and  the  claiiu  bad 
been  rightly  rejected.  The  Qfeen  v.  Vaughan  1 

SAILWAT,  SATEAmUTT  OF :  ^See  Poor-ratc  6. 

SAILWAY  BTAXnUT:  See  Uackket  Cabbiagi. 

SAPS— ITomaa's  Cbi<sen<  obtained  5y  FroMd.] 
Where  a  woman  consents  to  the  act  of  oonnectioD, 
even  though  her  consent  is  obtained  by  ft  and,  the 
act  does  not  amoont  to  rape.  A  woman  while  in 
bed  with  her  husband  permitted  the  prisoner, 
under  the  belief  that  he  vras  her  husband,  to  Lave 
conDeetion  with  her : — Hdd,  that,  in  the  abacnce 
of  piix>f  that  she  vras  asleep  or  nnoonacious  at  the 
time  the  act  of  connection  commenced,  it  must  be 
taken  that  her  conse.it  was  obtained  by  ftaod,  and 
that  the  prtsoner**  act  did  not  amount  to  rape. 
Tte  Qrisar  r.  Bauow       .         .         .         .    4i 
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5w  IxncTxxarr  roa  Felost. 


Jit  of  Cattal—^Laad  eorertd  tciA 
W^tt^^^LMmd  mmpfed  fry  FUter  Bedt—Land 
HsU  >tr  ptrftMt  «f  pttparimg  Samd  for  FUUr 
Bm^^lMd  4eemfJ4d  (9  Pipe9—Seuage  miiia' 
ftiM  Jk<  IS-T  ^30  1^  SI  Titt,  e.  113U  #.  17.]  By 
;fti  JE  31  VSfC  w\  UX  s.  17.  ttke  occupier  of  any 
Iitni  c\'vvred  wi-^  w&tcr  .  .  .  shall  fay  to  the 
it«t.T  t^sl  i^  r^^snvt  of  Lis  psvpotj  one  fourth 
>arc  .MUX  .4'  tibe  »se  is  the  pHmi  payable  in 
>f«f.>tvt  .^'  ^<«&3e»  ASiti  xika-  nvf^rty.  A  water- 
%i7i>>  .*v  au.-aav  ^v«£*  wvacewa  of  a  canal.  c<f  filter 
V.*^  aa^rtxfa.^  .^  bnc£  anrbea.  and  sometimea 
.7tf«^pi<i  «-JKi  waacE.  as  «:<2i£r  tixaea  ifec4«  of  land 
'fi^K.  ~«^  bwciaj:  sajtoi  5x  Cke  fiher  beds;  and 
«^  r  A^'  xca|^ad«£  jsni  H  rcn  pipea.  mains^  and 
4K^4s.>f  ^ji^iK^.-^AdiL  tStts'^e  caaal  and  tlw  filter 
Hi^  ^«f«  jiai  wtL'nt  wiai  water  wtthin  the 
vmtmx^  Jt  ^  ."'.  tifti  .im»  a?  he  aMBwed  at  one 


5k  ok  ^czpoK  \>i 
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SATSABLS PIOPSBTT :  See  Poobbatb.    8. 

RAXEABIUTT  OF  XASKET  TOLLB :  See  Markbt 
Tolls. 

SATEABILITT  OF  OCCUFDER  OF  WHAXF  FOB 
WHAXFAGS  DUES  BECEIYXD  BY 
0THEB8 :  See  Poor-rate.    7. 

BATEABniTT  OF  SXBJEAHTS'  IHH :  See  Sta- 
tute.   1. 

BATBABTTilTY  OF  BUBFACE  LAHD  AHD  BUILD- 
DTG,   te,   OOHNECTED    WITH    IBOH 

:  See  Poor-rate.    1G. 


BATES :  See  Local  Govebnmbnt  Act,  1858.    1. 

BAnVO — Liability  of  Company  to  make  good  De- 
ficiency in  Batee.']  By  tbe  hlaat  l^ndon  liailway 
Act,  1865,  the  defendants  were  authorized  to  cou- 
stnict  a  systum  of  railways  numbcre.l  1  to  7 ;  and 
by  8.  128  it  was  enacted  that  *'  if  and  while  the 
company  are  possessed  under  this  act  of  any  Lands 
assessed  or  liable  to  be  assessed  to  any  sewers  rate, 
consolidated  rate,  poor-rate,  ]ioliee  rate,  main 
drainage  rate,  church-rate,  or  other  pcuroohi«il  or 
ward  rate,  they  shall,  from  time  to  time,  until  tlio 
milway  or  the  works  thereof  are  completed  and 
assessed,  or  liable  to  be  o^ibesaed,  be  liable  to  make 
good  the  deficiency  in  the  assessment  for  such 
rate2i,by  reason  of  those  lands  being  taken  or  used 
for  the  purpose  of  the  railway  or  works;  and  the 
deficiency  shall  be  computed  according  to  the 
rental  at  wliich  thotie  lauds  with  any  buildings 
therein  are  now  rated." — No.  1  railway  (which 
was  the  principal  lino)  passed  through  U.  parish, 
and  through  W.  parish.  The  whole  of  that  part 
of  it  which  passed  tiirough  R.  parish  was  com- 
pleted and  actually  worktxl ;  but  the  part  in  W. 
parish  was  unfinished,  as  were  also  bcveral  of  the 
other  railways : — Ueld  (by  Kelly,  C.B.,  Bramwell 
and  Cleaaby,  BB.,  Martin,  B.,  dissenting;,  that  the 
whole  of  the  line  within  U.  parish  being  complete 
and  capable  of  being  assessed  aa  a  working  rail- 
way, tlie  defendants  were  no  longer  liable  to  make 
cood  tlie  deficiency  in  the  rates. — By  Bramwell; 
B. :  The  same  consequence  would  follow  with 
respect  to  any  portion  of  the  railway  which  was 
completed  and  actually  worked;  although  some 
other  porti(ms  within  the  same  pariiih  were  un- 
finished.— ^By  Martin,  B. :  That  tue  case  was  con- 
cluded by  the  authority  of  Beg.  v.  Metropolitan 
District  By.  Co.  (Law  Rep.  6  Q.  B.  698 )    Wun  b- 

CHURCU  AND  OtKBRS  (CurRCHWARDENS  AND  OVER- 

BEEB8  OF  St.  Mary,  UoTHEROiTHh)  V.  East  London 
Railway  Company     -  >  «  .     628 


8.  Linbiliiy  of  Company  to  make  good 

Deficiency  in  Bates!]  By  the  East  liondon  Rail- 
way Act,  1865,  the  def<  ndants  were  authorized  to 
construct  a  system  of  railways  numbered  1  to  7 
(s  22) ;  and  by  &  128  it  was  enacted  that  '*  if  and 
while  the  company  are  possessed  under  this  Act 
of  any  lands  assessed,  or  liable  to  be  assessed,  to 
any  sewers  rate,  consolidated  rate,  poor-rate,  polloe 
rate,  main  drainage  rate,  church-rate,  or  other 
parochial  or  ward-rate,  they  shall  from  time  to 
time,  until  the  railwav  or  the  works  thereof  are 
completed  and  assesse  r,or  liable  to  be  assessed,  be 
liable  to  make  good  the  deficiency  in  the  assess- 
ment for  such  rates,  by  reason  of  those  lands  being 
taken  or  used  for  the  purpose  of  the  railway  or 
works ;  and  the  deficiency  shall  be  computed  accord- 
ing to  the  rental  at  which  those  ]an<la  with  any 
buildings  thereon  are  now  rated." — ^No.  1  railway 
(which  was  the  principal  line;  paned  through  B. 
parish  and  through  W.  parish.  The  whde  of  that 
part  of  it  which  passed  through  B.  pariah  was  com* 


BATDTG— eofi//nift  d. 

plcted  and  actually  worked;  but  the  port  in  W. 
{larish  was  unfinished,  as  were  also  sevtral  of  the 
other  railways: — i/cW,  by  Willes,  Keating,  Lush, 
and  Brett,  J  J.  (Blackburn  and  Mellor,  J  J.,  dissent- 
ing), reversing  the  de  -i-ion  of  the  Court  below, 
and  approving  the  decision  in  Beg.  v.  Metropditau 
Didrivt  By.  Co.  (ante,  p.  325),  that  the  defendants 
were  liable  to  make  good  the  deficiency  in  B. 
parish. — By  Keating,  Lush,  and  Brett,  JJ.,  that 
tlie  defendants  were  bO  liable  until  the  whole  of  the 
railways  authorized  by  their  Act  were  completed. 
— By  Willes,  J.,  that  the  defendants  were  liable 
in  respect  of  land  taken  for  any  one  of  the  seven 
rjiilways  mentioned  in  s.  22,  until  that  railway  was 
completed. — By  Blackburn  and  Mellor,  J  J.,  that 
as  soon  as  any  portion  of  the  railway  was  com- 
pleted, and  liable  to  be  assessed  as  a  working 
railway,  the  defendants'  liability  under  s.  128  iu 
rcs[Kx;t  of  the  land  occupied  by  it  ceased.  White- 
aiuRCH  AND  Others  (Churchwardens  and  Oteb- 
SEERS  OF  St.  Mary,  Rotuerhitue)  v.  The  East 
London  Railway  Company       .         .        .    634 

BATDTG  or  BBIDOE:  See  Sewer  Rate. 

BATDTO  OF  DOCKS  IK  8EVEBAL  FABI8HE8: 

See  Poor-rate.    17. 

BATDTO  OF  LAHB:  See  Local  Govbenment 
Act,  1858.    2. 

BEOEIPT:  See  Forqery.    3. 

BECEIVEB  OF  POLICE  DI8TBICT:  See  Appro- 
pRiATiON  OF  Penalties  in  Metbofolitait 
Police  District. 

BECJEIVIKG  8T0LEK  QOQM—Larceny  hy  PaH- 
ner— 24  4:  25  Vict.  c.  90,  s.  91—31  A  32  Vict, 
c.  1 16,  s.  1 .-  Construction.']  24  &  25  Vict.  c.  96,  h.  91, 
enacts  that,  "  whosoever  shall  receive  any  chattel, 
.  .  .  the  stealing  or  taking  .  .  .  whereof  shall 
amount  to  a  felonv,  either  at  common  law  or  by 
virtue  of  this  Act,  knowing  the  same  to  have  been 
feloniously  stolen  or  taken,  .  .  .  shall  be  guilty  of 
felony.  31  &  32  Vict,  c  116,  s.  1,  enacts  that,  "  if 
any  person,  being  a  member  of  any  oo-partuerahip 
.  .  .  shall  steal  or  embezzle  any  money  or  goods 
...  of  or  belonging  to  such  oo-partnerBhip,  .  .  . 
every  such  person  snail  be  liable  to  be  dealt  with, 
tried,  convicted,  and  punished  for  the  same,  as  if 
such  person  had  not  been  or  was  not  a  member  of 
such  co-partuership '' : — Held,  that  it  is  not  an 
offence  under  s.  91  of  24  &  25  Viet.  o.  96,  to  receive 
stolen  goods,  knowing  them  to  have  been  stolen,  if 
the  stealing  is  not  a  crime  either  at  common  law 
or  under  24  &  25  Vict.  c.  90,  although  the  stealing 
is  a  felony  under  31  &  32  Vict.  c.  110,  s.  1.  The 
Queen  v.  Jesse  Smith       ....     178 


See  Evidence.    5. 


BEFEBEHCE  TO  ABBTTBATIOH  UHDEB 12  k  IS 
VICT.  0. 45, 1. 18 :  iSe^  Appeau  1 ;  Arbi- 
tration. ' 

BEFBESEMEHT  FOB  TBAVELLEB8  OK  SUV- 
BAT  :  See  Pubuc  uorsE.    1. 

BEGI8TBATI0K :  See  Evidence.    6. 

BELIEF  TO  WIFE  WITHOUT  HU8BAHD :  See 
Poor.    3. 

BELIOI0U8  SEBYICE:  See  Public  Emtbhtain- 
ment. 

BEXOYAL :  See  Poor.    4,  6,  7,  8. 

BEXOYAL  OF  WABBIEI)  WOKAB,  QT  TEE  AB- 
SEECE  OF  HUSBAHD  WHO  KAf  HO 
BEITIiElUUiT :  See  Poob.    4, 5. 

BEPAIB  BT  HUVBBBD :  See  Bridge. 
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BSPEAL  07  BTATUTE :  See  Statuti.    1. 
BSFOBT  07  JUDICIAL  FBOGEKDIVOS:  See  O^ 

SCXNE  PUBUCATIQK. 

BEFBE8ENTATI0K  07  THE  PEOPLE  ACT,  1867 : 

See  Statute.    1. 
BBS  JUDICATA :  See  Wibb  and  Bekbhocbb  Act, 

1869.    2.  

BIOHT  TO  ABANDOKOHE  GBOUVD  AHD  FBO- 

CEED  OH  OTHERS :  See  Affbal. 

EIGHT  07  OWHEE  07  BOIL  TO  PLOUGH  UP 
700TPATH :  See  Highway.    2,  5. 

EIGHT  07  OWVEB  07  BOIL  TO  ACCESS  TO  HIS 
PBOPEBTT  ACB08S  A  PUBLIC  TOOT- 
PATH  :  See  Hiobwat.    7. 
BIGHT  07  PA8TUBAGE :  See  Highway.    1. 
BIGHT  TO  PBOTECTIOK  07  CBDCIHAL  LAW : 

See  Fbizndlt  Sooiett.  3. 
MOTTE^Vagahond— Frequenting  Highway  uith 
Intent  to  commit  a  Felony— 5  Geo.  4,  c.  83,  $.  4.]  A 
public  highway  is  not  necessarily  a  "place  of 
public  resort,"  within  the  meaTiing  of  5  Geo.  4,  c. 
83, 8.  4.  G.  T.  was  oonimittod  to  gaol  by  justices, 
under  a  wantint  of  oommiiment,  which  itated  him 
to  liave  been  conWcted  (under  5  Geo. 4,  c.  83,  8.4), 
aj  ^  a  ro;^e  and  vagabond,  for  that  he  the  said 
G.  T.,  being  a  suspected  person,  did  frequent  a 
certain  public  highway  . . .  with  intent  to  commit 
a  felony  ": — HeM,  that  the  commitment  was  bad, 
for  not  shewing  that  the  highway  led  or  a^ioined 
to  any  •*  river,  canal,"  Ac,  or  to  any  "  place  of 

{(ublic  resort,*'  or  that  it  was  itself  a  place  of  pub- 
ic resort.  In  reJonee  (7  Ex.  586 ;  21  L.  J.  (M.C.) 
116)  followed  ;JBei/.  v.  Broum  (17  Q.B.  838)  not 
followed.  Where  a  prisoner  is  brought  up  on  a 
writ  of  habeas  corpus,  and  the  return  shows  a 
commitment  bud  on  the  fHce  of  it,  the  Court  will 
not,  on  the  su^^gestion  that  the  conviction  is  good, 
adjourn  the  case  for  the  purpose  of  having  the 
conviction  brought  up  and  amending  the  commit- 
ment by  it.    In  re  Geobgb  I'dison    .         .     194 

BULB   TO   STATE  CASE:   See  Nuisakces  Re- 
moval Act,  1855.    8. 

BULES  07  niESDLY  SOdETT :  See  Friendly 
Society.    1,  2. 

BULES     nr    BESTBAIHT    07   TBADE:      See 

Friendly  Society.    8. 

SALMON  7ISHEBT  ACm^Fixed  Nets  for  catch- 
ing Salmon  ]  The  mere  using  of  a  net  fixed  to 
the  soil  in  tidal  waters  within  the  limits  of  a 
salmon  fishery  district,  but  which  net  is  not  pe- 
culiarly an  instrument  for  catching  salmon,  and  is 
not  fixed  for  that  purpose,  is  not  an  offence  under 
s.  11  of  24  &  25  Vict  c.  109.  Watts,  Api»ellant  ; 
LroAS,  Kespondent  ....    279 

2.  24  &  25  Vict.  c.  109,  m.  4,  11 ;  28  A  29 

Vict  e.  121, 8. 3d— ''Fixed Engine**—"* Stop  Nets."] 
By  s.  11  of  2i  &  25  Vict.  c.  109,  no  fixed  engino 
shall  bo  placed  or  used  for  cutohlng  salmon  in 
any  inland  or  tidal  water  (except  under  certain 
circumstances),  and  a  net  that  is  secured  by 
anchors,  or  otherwise  temporarily  fixed  to  the  soil, 
shall  be  deemed  a  "  fixed  engine ; "  and  by  s.  39 
of  28  &  29  Vict.  o.  121,  "*  fixed  engine"  shall  in- 
clude any  net  fixed  to  the  soil  or  nuule  stationary 
in  any  other  manner."  A  **  stop  net  **  is  used  as 
follows :  The  fislierman  fixes  his  boat  athwart  the 
current  of  the  river  by  Uishing  it  at  each  end  to  a 
pole  driven  in  the  bed  of  the  river.  The  net, 
which  is  thirty  feet  wide  at  the  moutli  and  tapers 
to  a  point,  im  atretohcd  by  two  polos  twouly-l^no 
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feet  Ions,  whioh  are  tied  together  at  fbe  xipfm 
end,  and  kept  extended  (to  the  width  of  the  net 
at  the  mouth)  by  a  pole  lashed  aeraei  at  aboat 
seven  ft  et  from  1 1  le  upper  end.  The  net  is  levered 
overbotfd  until  the  two  polet  real  at  abo«t  eigiit  feet 
from  the  upper  end  on  the  side  of  the  boat  The 
net  and  poles  are  thus  neazlT  on  the  baluee,  and 
the  fisherman  preases  slightly  on  the  upper  end, 
and  so  keeps  the  net  steady  at  about  an  angle  of 
twelve  degrees ;  he  also  holds  a  siring  attaciied  to 
the  bottom  of  the  net,  and  when  he  feels  a  fi«h,  he 
presses  down  the  upper  end  of  the  poles  with  both 
hands,  using  the  edge  of  the  boat  as  a  fulcram. 
and  so  raises  the  net  oat  of  tlie  water,  and  catches 
the  fish :— JETeid,  that  the  ''stop  net "  wasa  "fixed 
engine  **  within  the  deftnitioos.  Gobb  ahd  othxbs. 
Appellants;  Tm  Speolu«  CknumsKuaBS  los 
Emqubu  FibbebieBv  EnspoKDMirrs.  .    S6I 

SALE   07   BREAD    OIKEBWIIB     IKAV    BT 
WEIOHT :  See  Bbbad.    1,  2,  8. 

BALE  07  SHEEP  BT  A1TOII0B :  See  Market. 

8AHITABY  ACT,  1S66  (29  4r  30  Viet,  e.  90,  $.  21 
—Nuisancee  Removal  Act,  1855  (18  ^19  Ivi.  e, 
121,  M.  2,  12— "  Oimer  •'— "  0«nii>fer.''J  Bye. 
21  of  the  Sanilary  Act,  18(>6,  when  a  nmsance 
arises  from  the  want  of  defective  ounBtn]ctk>n  of 
structural  works,  before  taking  proeeedfiies  notice 
to  do  the  necessary  works  is  to  be  served  on  the 
**  owner  **  of  the  nremises  on  which  the  nuissmce 
arises.  "  Owner  "  ny  s.  2  of  the  Nuisanrcs  Removal 
Act,  1855  (which  is  incorporated  with  the  other 
Act),  includes  any  person  receiving  the  rents  of 
the  property,  in  respect  of  which  the  word  is  used, 
from  the  occupier  of  such  property,  on  his  own 
account,  or  as  trustee  or  agent  for  any  other  pe^ 
son."  ...  A.  was  lessee  for  twenty-one  years,  at 
a  rack  rent,  of  a  house  and  shop ;  ho  oecupied  the 
shop  liimself  and  imderlet  the  npper  part  of  the 
house  to  B.  08  a  yearly  tenant  The  upper  part 
was  shut  off  from  the  shop,  and  A.  had  no  access 
to  it.  There  was  a  privy  in  the  upper  part  of  the 
house,  which  the  nuisance  authority  took  proceed- 
ings to  abate,  as  a  nuisance  arising  from  a  defec- 
tive construction  of  a  stroctnral  convenience ;  and 
they  proceeded  against  C.«  who  received  the  rent 
from  A.  as  agent  for  A.*s  landferd : — Bdd^  that 
0.  was  not  '*  owner,"  as  he  did  not  receive  the 
rent  from  B.,  who  was  the  occupier  of  tlie  premiMs 
on  which  the  nuisance  arose.  Ooqk,  Afpellaxt  ; 
MoKTAQU,  Respondext     .         .         .        .    4t2 

2. (29  A  30  VicL  e,  90),  paH  2,  it.  14, 19 

—Nuisances  Removal  Act,  1855  (18  d:  19  Vict,  c 
121),  M.  12,  44Smoke  or  other  Nuisance  in  Manu- 
factory of  Product  of  Ores  and  Minerals.^  By  s.  14  of 
tlie  Sanitary  Act,  1866  (29  ^  30  Viet  o.  90),  port  2 
of  that  Act  is  to  be  construed  as  one  with  18  & 
19  Vict  c.  121.  By  s.  19  '*  nuisances  "  under  the 
above  Act  shall  inolude  any  fireplace  or  fumaoe 
which  does  not,  as  for  as  practioaole,  consume  the 
smoke  arising  from  the  oombuiitible  used  in  any 
mill,  factory,  dyehouse,  brewery,  bakehouse,  or 
gasworks,  or  in  any  manufactory  or  trade  process 
whatsoever.  Any  chimney  (not  of  a  private 
dwelling)  sending  forth  black  smoke,  in  such 
quantity  as  to  be  a  puisanoe.  By  s.  8  of  18  &  19 
Vict.  c.  121,  certain  things  are  defined  as  nui- 
sances ;  and  by  s.  12  proceedings  may  be  taken  by 
the  locnl  authority  before  justices  to  abate  nm- 
sances  ascertained  to  exist ;  and  by  s.  44  of  that 
Act,  *'  the  provisions  of  this  Aqt  shall  not  extend  or 
be  construed  to  extend  to  mines  of  diiSerent  descrip- 
tions, so  as  to  interfere  with  or  obstmot  the  dBcient 
\  wcRtVwi^  ^  >>x^  «Axa!(&^^  to  the  fimdting  of  ores 
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and  minerBls,  or  to  the  manufacturing  of  tbo  pro- 
dnoe  of  Bneh  ores  and  minerals.*'  HMj  by  Block- 
bum  and  Mellor,  J  J.  (Lnah,  J.,  dissenting),  that, 
ooDstming  the  two  Acts  as  one,  as  required  by  s. 
14  of  the  later  Act,  the  proviso  in  s.  44  of  tiie 
earlier  Act  must  apply  to  all  nuisances  in  s.  19  of 
the  later  Act  as  well  as  to  tlie  nuisances  in  s.  8  of 
the  earlier  Act ;  so  that  works  for  the  manufacture 
ing  of  the  produce  of  ores  and  minerals  are  entirely 
exempt  from  the  operation  of  the  two  Acts ;  and 
that,  therefore,  justices  had  no  jurisdiction  to 
order  tlie  abatement  of  smoke  issuing  out  of  the 
chimney  of  a  bichrome  manufactory.  Nobbis  akd 
Otuebb,  Appellants  ;  BaiuiEs,  Bjbfomdekt  .  491 

flAJnTABT  AOT :  See  Nuibanos.  1 ;  Nuisances 
Bemoyal  Act,  1855.  2,  3;  Sewaqe 
Utilization  Aers,  1865  and  1867. 

IXAXOHniO  OK  A  EIOHWAT :  See  Game.    1. 

8BtX)in>  DIFOBICATIOH :   See  Yaocination. 

SXCOin)  KABBIAOE  nrVALID  IVDKPEHDEHT- 
LY  07  THE  PIfiST :  See  Bigamy.    2. 

SEOOVD  OPTEHCE:  See  Wine  and  Bexehoube 
Act,  18G9.    1. 

8EC0in>  SATE,  APPEAL  AGAIH8T:  See  Poob- 
bate.    3. 

gEXZUEE  Aim  DE8TBUGTI0K  07  0B8GEHB 
BOOKS  UNDER  20  ft  21  VIOT.  o.  93,  s.  1: 

See  Obscene  Puulication. 

SKLLnro  OK  Ezposnre  70b  sale  wiTEnr 

THE   LIMITS    07   A   MABXET :    See 

Mabket. 

SZHDDrO  70BTH  BLACK  SMOKE:  See  Nui- 
SANCfs  Removal  Act,  1855.    3,  4. 

SXPABATE  ACTS:  See  Nuisances  Hemoval 
Act,  1855.    3. 

8EPABATE  C0MMIS8I0K  07  TEE  PEACE:  See 
BoBOUQH  Justices. 

SEPARATE  COflYlCTIOH :  See  Joint  Infobma- 

TION. 

SEPARATE  HEABIHO :  i^  Joint  Intobmatton. 
SEPARATE  PEBALTY:  See  Joint  Infobmation. 
SERYABT :  See  Masteb  and  Sebyant. 

SERYICE  07  BOTICE  07  APPEAL  OV  JUSTIGES: 

See  Excise  Pbosecction. 


:  See  Poob.  10, 11.  Eyidence.   2. 
SETTIBO  7IRE  TO  OOODS  IB  A  BUILDIBG :  See 

Maucious  Injcby  to  Pbopebty.    1. 

SEWAGE  imLIZATIOB  ACTS,  1866,  1867— 
Sanitary  Act,  1866  (29  A  30  Vict  e.  90),  m.  5, 
7,  \9--0rderB  of  Secretary  of  State  ^  Order  to 
a  Sewer  Authority  limiting  a  Time  to  do  its  Duty 
— Order  appointing  a  Person  to  do  the  Duty 
of  the  Setcer  Au&ority.']  A  sewer  authority 
having  made  default  in  providing  the  necessary 
sewers  for  the  district  the  Secretary  of  8tato, 
under  s.  49  of  the  Sanitary  Act,  1866  (29  &  30 
Vict.  c.  90),  made  an  order,  which  recited  that 
the  sewer  authority  had  *'  made  default  in  pro- 
viding a  proper  system  of  main  drainage,"  and 
proceeded,  '*  1  do  order  the  said  authority  to  do 
its  duty,  and  begin  to  set  about  the  works  for  the 
purpose  within  one  month  from  the  date  of  Uiis 
order,  and  proceed  therewith  until  completion." 
After  the  month,  the  sewer  authority  having  done 
nothing,  the  sei^retary  of  state  made  a  second 
order  appointing  J.  B.  "  to  perform  the  said  duty 
of  the  sewer  authority  in  respect  to  sewerage  as  he 
shall  be  direetedby  me'/'-^HM,  that  3ie  two 
orders  wore  justified  by  the  enactments  of  s.  49. 
The  Qceen  o.  Oockerell  and  Anotbkb    ,     '" 


SEWAGE  imTiTlATfOW  AOT,  1867:  See  Rate. 
SEWER  RATE~OZd  Exernvtiane  from  Sewer  Bate 
'  — General  JknefU  derived  from  Sewer — Bating 
'  of  Bridge — Metropolitan  Management  Act,  1855 
I  (18  d;  19  Vict.  e.  120),  $.  \(A— Metropolitan  Sewere 
Art,  1818  (11  d;  12  Vict.  o.  112)].  TheMetropo- 
j  litnn  Manngement  Act,  1855  (18  &  19  Vict  c. 
I  120),  s.  164,  provides  that,  where  any  property 
I  was,  at  the  time  (1818)  of  issuing  the  first  com- 
mission nnder  11  &  12  Vict.  c.  112,  entitled  to 
exemption  from  sewer  rate,  such  exemption  shall 
be  allowed  in  levying  any  sewer  rate  under  this 
Act;  and  s.  76  of  11  A  12  Vict.  c.  112,  ahio  pre- 
serves the  old  exemptions. — The  H.  suspension- 
bridge  over  the  Thames,  in  a  metn)politan 
district,  was  bnilt  with  approaches  or  roads  under 
an  Act  of  Parliament,  and  is  open  to  the  public 
on  the  payment  of  tollB.  The  bridge  itself  draiiur 
directly  into  the  river,  but  the  approaches  or 
roads  now  drain  into  a  sewer  made  in  1854,  but 
they  were  sufficiently  drained  before  through  a 
barrel  drain  (which  could  still  be  used),  into  the 
river.  A  sewer  rate  having  been  asse^ed  upon 
the  bridge  and  the  approaches,  the  bridge  com- 
pany appealed,  on  the  ground  that  the  bndge,  as 
distinct  from  the  approaches,  was  entitled  to  eoL- 
emption  as  deriving  no  benefit  from  the  sewer : — 
Held,  by  Blackburn  and  Hanneo,  JJ.,  that, 
though  the  bridge  did  not  derive  any  direct  or 
immediate  benefit  from  the  sewer,  a  property  such 
as  the  bridge  and  roads  did  derive  **  the  general 
benefit  and  advantage  of  being  accessible,  and  of 
its  approaclies  and  neighbouring  public  ways 
being  properly  drained  and  deansed,  within  the 
piinciple  of  Soady  v.  WiUon  (3  Ad.  A  E.  248); 
and  that,  consequently,  ou  the  authority  of  that 
case,  the  property  would  not  have  been  exempt 
from  sewer  rate  before  1848 ;  and  that  therefore 
the  bridge  as  well  as  the  roads  ¥ras  liable  to  the 
sewer  rate." — Cockbum,  G.J.,  dissented,  on  the 
ground  tiiat  no  such  general  benefit  could  be 
derived  by  the  bridge  from  the  sewerage  of  tlie 
district  Metropolitan  Board  of  WorTce  v.  Vavx- 
hall  Bridge  Company  (7  £.  &  B.  964 ;  26  L.  J. 
(Q.B.)  253),  discussed.  Tus  HMfmnwHiTH 
BBmoE  OoupAiTT,  Afpellants;  Thi  Ovebseebs 
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SEWERS,  EXPENSE  OF  OOHSTRITOTIOV  -*'  New 
Street  '* — Metropaiitan  Local  Management  Amend- 
ment Act,  1862  (25  d  26  Viet.  e.  102),  $8,  52,  53, 
112.]  Section  52  of  25  Jc  26  Vict  c.  102,  enacts 
that  where  any  sewer  shall  be  constructed  for  the 
drainage  of  any  new  street  the  expense  shall  be 
defrayed  by  the  owners  of  Uie  laud  abutting  ou 
such  streets— Section  53  enacts  that  where  anv 
sewer  shall  be  constructed  in  a  street  in  which 
there  has  been  no  sewer,  but  where  sewer  rutes 
have  been  levied  previously,  the  expense  shall  be 
defruyed  in  part  only  by  the  owners  of  the  houses 
situate  in  and  of  the  land  abutting  on  such  Bimet ; 
provided  that  no  street  or  propeity  in  respect  of 
which  sewer  rates  have  been  levied  for  five  years 
prior  to  the  1st  of  January,  1856,  shall  be  subject 
to  be  charged  under  this  section. — Section  112 
enacts  that  the  expression,  **  new  street,"  shall  in- 
clude, amongst  others,  all  streets^  the  maintenance 
of  the  paving  and  roadway  whereof  had  not.pre- 
viouhly  to  the  passing  of  tiie  Act  been  assumed  by 
the  local  authorities.  The  appellant,  about  the 
vear  1866,  bnilt  some  houses  abutting  on  the  H. 
Iload,  and  about  the  same  time  the  vestnr  of  the 
parish  oonstmcted  a  sewer  along  the  H.  Boad. 
Sewer  rates  had  been  levied  in  respect  of  the  land 
upon  which  the  houses  were  built  for  more  than 
five  years  prior  to  the  Ist  of  January,  1856.    J^^ 


fore  1S66  no  Mwer  existed  In  the  H.  Boad,  which 
WM  and  Dontinuud  to  be  n  tampike  road  nntil  the 
lit  of  July,  1864,  on  which  d«y  the  vestry  took 
thiage  of  it  for  the  first  tinte ;— Held,  that  the  H. 
Boad  was  a  new  street  within  the  meaoing  ot 
B,  112 ;  that  B,  53  did  not  apply  to  new  atieets,  eis 
defined  by  s.  112 ;  and  that  the  appellant  was 
therefore  liable  to  be  roted  under  ».  52,  Voir]/  of 
SUQila,  CumJHTiMU  T.  TTsner  (post,  p.  261,  n.  1), 
diiaented    from.       Sawtbr,    At^ELLAST ;     Tub 

VVTBT  or  THI  PASIBH  OP  PaDDIKSTOM,  BlSFOyD- 


S,  BATE&BUtTT  OF :  8te  PooB-RA-ra.  2. 
■BWSBS  W  'itifHAmfVTnrr,   gfntumT.rrY 

Of:  Bee  Poobhate.     U. 
MBSX  AHS  HMiFPIflO :  See  Etidekob.    6. 
nOBALB  :  Bte  Obstbcotiom  or  Tbaih.    1,  2. 
novATUSB   or   DZPOBITIOV  ET  JUmOJEB: 


mtOU  EnmOlTS:    See    Nuisances   Bkmotai. 

Ai^,  1855,  S. 
■LATZ  QUABAT  ;  See  Factobt  A(tt,  1867.  2. 
nOKZ  OB  OTEEB  HUIBASCB  Dt  XAHDTAO- 
TOBT  OT  TBQIHIOI  OT  OBXB  AVB 
■nmUM :  Sm  RuriTABT  Aor.  1866.  2. 
IFIOIAL  USSSnhXU^—AppoMmiii  and  Fof- 
Dwni  of  Bpeeifil  CtnatdliUi — Form  of  Order  on 
Trtatu,rei^\  &  2  Win.  4,  e.  41,  ».  1  >(  IS— CWio- 
fori— ProoKoe.]  By  s.  1  of  I  A  2  Wm.  4,  o.  41, 
jiutioee  are  empowered  to  appoint  special  oon- 
•tables  in  the  maimer  therein  proTided.  By  s.  13 
jniticei  are  empowered  to  order  "at  a  special 
leMion  to  be  heM  for  that  pDtpwe  "  allowances 
to  lucb  special  oonstahles  lor  their  trouble,  £□. ; 
such  order  to  be  made  on  the  trpasarer  of  ths 
county.  Special  constables  were  appointed  by 
jnstiocB  for  tlie  county  of  C,  bat  their  appointment 
was  not  made  in  the  manner  pointed  out  by  thu 
Act.  They  acted,  and  an  order  on  the  count; 
treasurer  was  made  for  payment  for  their  trouble, 
&a.,  by  justices  then  sitting  for  the  purpose  of 
auditing  t)ie  accoonts  of  the  expenies  of  special 
conBtables  after  the  business  of  an  ordlnar;  petty 
sessions  had  been  concluded.  No  notice  for  tlio 
holding  of  any  special  ssetton  had  bien  given. 
The  order  was  general  in  form,  being  a  mere 
direction  to  pay,  and  it  did  not  recite  any  of  the 
fhots  wliich  gave  the  justices  jurisdiction  to  make 
it  The  treasurer  paid  the  amount,  and  the  pay- 
ment h  as  afterwards  alloweii  at  quarter  sessions: 
— Eeld,  that  aithoiigli  the  appointment  of  the 
»peciHl  constables  was  cot  regular,  and  assuming 
that  the  order  for  tht'ir  payment  was  originally 
invalid  because  not  made  at  a  specitd  segsion  held 
tor  the  pnrpose,  yet  the  Court,  in  the  exercise  of 
Its  discretion,  would  not  grant  a  certiorari  to  bring 
tip  the  order,  as  the  proceedings  were  completely 
flniahed  and  no  benefit  could  arise  from  re-open- 
ing them,  Seviiie,  that  the  session  at  which  the 
Older  was  made  was  not  "  a  special  session  held 
for  the  puTpos<-,"  within  s.  13  of  1  £  2  Wm.  4,  o. 
iJ,  and  that  the  order  was,  therefore,  originally 
iovalid.  Settiile-,  that  the  order  was  snfflcient  in 
form.  Tub  Qcekn  p.  Lobd  NEWsoBonoH  .  U 
BPXOIAI  SEBBI0H8 :  Bee  BiEBBorss.  6. 
BFEOIAI  BZB8I0HS,  APFUCAIIOV  TO :  See  Au^ 

BOISE.      2,  3. 

BPZCIAlaB8II0IIS,niIIIU)Urtt0H  OT:  Sss  Alb> 


nAKpnra  tbueib  aid  kbasdkb-4  «  « 

Wm.  4,  c  63,  s.  21.}  Where  wslghii  at  iMHms 
have  oooe  been  duly  ktsmped  ra  aealed  aado' 
s.  21  of  5  ft  6  Wm.  4,  c  63,  but  the  atamp  cr  seal 
has  btoome  obliterated  by  time  and  noe,  ths  poi- 
son usiug  them  is  not  liable  to  the  penalty  im- 
posed by  that  section  for  Iha  uae  of  mtanthariiid 
weights  or  measures,  provided  sodi  weights  or 
measures  he  otherwise   UQobjectkmable.    Btaki, 

ApFELLAITT ;   ^TBHIGEI,  BEWDNDEBT    .  ,      SU 

BTATEKXHT  OT  OWHXIUEIF :  See  Aaaos. 

BTATDTS,  OOOTIETTCnoa  OT— ^eef 
ffTwnt  witmii  upoa  prior  particiilar  £m 
SattaiiUtji  of  StfjeanU  Imt—i  A  4  TTn.  4,  e.  a. 
—BepremUaUoa  <a  Ue  Poiipla  Aet,  1867,  SO  A  31 
ViKt.  e.  102,  t.  1—Poor  Late  AotendatetU  AiL,  ISGB 
(31  &  32  KM.  e.  122), «.  27.]  The  ^enenl  prin- 
ciple to  be  applied  to  the  coDstmcttoD  <^  Acts  of 
Parliampnt  is,  tliat  a  gvnsrol  Act  is  not  to  be  oon- 
■trued  to  repeal  a  prevunu  pnrtteular  Act,  unlets 
there  is  some  eipreM  leferenoe  to  the  previous 
l^ialation  on  the  subject,  or  unless  the  two  Avts 
are  neoesaarilj  inconsistent.  Disputes  hiving 
ariten  between  Serjeants'  Inn  and  the  parish  of 
Bt  Danslan  as  to  whether  or  itot  the  Inn  was  put 
of  that  pariah  and  liable  to  the  parochial  burtLens 
there,  it  was  agreed,  under  the  saortion  of  a  pri- 
vate Act  of  ParHanent  (8  ft  4  Wdl  4.  o.  ex.),  that 
the  Inn  should  pay  the  perish  801.  a  year,  and 
that  the  parish  should  accept  tliat  snm  as  "  a  foil 
HttLSfartion  and  discharge  of  all  poor-rates  from 
time  to  time  dne  or  claimed  to  he  due  in  mpect 
of  the  said  Inn  : " — Kelij,  that  this  special  baigain 
waa  not  repealed  or  affected  b;  s.  7  of  the  Rcpie- 
sentation  of  the  People  Act,  1867  (30  4  31  VicL 
c.  102),  or  si  'il  of  the  Poor  Law  Amendment  Act. 
1868  (31  &  32  Vict.  o.  122),  or  by  any  of  the 
ntermediate  general  Acts  for  the  regnJstioo  of 


BTATUTE  BEB8I0BB  OB  TAXB8 :  Be*  Cuarox. 
BIATUim : 

43  Kliz.  0.  2,  s.  I :  Sm  Foob-batz.    5. 
13  414  Car.  2,0.12,8.81:  Sm  PooK.    II. 
3  Wm.  4  Mary,  c.  II,  8.  6  :  Sea  Poor.    10. 
17  Geo.  2,  c.  ^  s.  12 :  5(e  Poob-Batk.    4. 

33  Geo.  2.  c.  11,  s.  1 :  Sss  rBBiusY.    2. 

25  Geo.  2,  0.  36,  ss.  2,  3 :  See  Uoces  bkpt  fob 
Fl'dlic  Danciho,  Hcbio,  OB  Otheh  Pl'D- 
1.1 0  Kktkbtubmest. 

21  Geo.  3,  o.  49,  B.  \:  See  Pcbuo  EiiTBBTAi.s- 

34  Geo.  3,  c.  xxtv.  a.  19 :  Sb»  FooB-RATe.    10. 

35  Geo.  3,  c.  101,  a.  28 :  See  Foob.     1. 
49  Geo.  3,  o.  121,  s.  8 :  See  Poob.     1. 
51  Geo.  3,  0.  159,  s.  14 :  See  Pobt. 

S  Geo.  4,  c.  106 :  See  Bbead.     1. 

3  Geo.  4,  c.  126,8.32;  See  TcekpiQ  Toll.    1. 

s.  41  :  See  Tdb>fikb  Act. 

5  Geo.  4, 0.  83 ;  Sss  TAaRANi. 
-8.4;  Ses Boots. 

6  Geo.  4,  0.  57,  s.  2 :  See  Evisbmcb.    2. 

7  4  8  Geo.  4,  c.  53,  s.  83 :  See  Exciob  PBomicx- 

9  Geo.  4,  c.  til,  Es,  I,  9 :  Sss  Bixbboubk.    i. 

Bs.  4,  14  :  See  ALKOotmB.     2. 

s.  14  :  See  ALKaounc.     I,  3;  Bbb- 
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ffTATUTEB—eontinued, 
9  Geo.  4,  o.  61,  8.  26 :  See  Bobouoh  Justices. 

B.27 :  See  Beebhocse.    3. 

1  &  2  Wm.  4,  o.  22,  88.  4,  35 :  £^  Haoknet 
Cabbiaoe.    1. 

1  &  2  Wm.  4,  c  32 :  £1^  Game.    2. 

8.  8 :  See  Joint  Impobmatiok. 

88. 8, 12 ;  iS^«0  Game,  Rksebyation  of. 

1  &  2  Wm.  4,  c.  41,  88. 1, 13 :  See  Special  Cox- 
stables. 

3  ft  4  Wm.  4,  0.  90,  8.  83 :  iSe0  Liohting  and 
WATcmNO  Rate. 

3  &  4  Wm.  4,  c.  cz :  See  Statute.    1. 

4  ft  5  Wm.  4,  0.  76,  a,  90:  See  Bankbuft. 
8. 109 :  See  Poor.    2. 

5  ft  6  Wm.  4, 0. 18,  s.  1 :  See  Tubmpiks  Toll.  2. 
5  ft  6  Wm.  4,  o.  50,  8.  5 :  See  Bbidge, 

8.  72 :  See  Highway.    7. 

88. 84, 85, 88, 91 :  See  Highway.  3, 4, 7. 

s.  85 :  See  Highway.    4. 

8.  94 :  iS^  TuBNPiKE  Road.    1. 

5  ft  6  Wm.  4.  0.  63,  8.  21 :  See  Stamping 

Weights  and  BCeasures. 

6  ft  7  Wm.  4,  c.  37,  s.^:  See  Bread.  1,  2,  8,  4. 
6  ft  7  Wm.  4,  0.  85,  as.  4,  42 :  See  Bigamy.    1. 
6  ft  7  Wm.  4,  0.  96,  8.  ] :  See  Poob-bate.    15. 

1  ft  2  Vict.  0. 28 :  See  Bbead.    1. 

2  ft  3  Vict.  c.  47,  8. 42 :  See  Publio-housb.    1. 

2  ft  3  Vict.  c.  71,  B.^7:  See  Appbopriation  of 

Penalties   in   BiIbtbopolitan    Pouce 

DlSTBICT. 

3  ft  4  Vict  c.  61,  8. 1 :  See  Beebhousb.    1, 2. 
8. 15 :  See  Brebhouse.    7. 

3  ft  4  Vict.  c.  84,  8.  6 :  See  Appbopbiation  of 

Penalties   in    Metbopoutan    Police 

DiSTBICT. 

4  Vict  0.  20,  8.  30 :  See  Excise  Pbobbcution. 

4  ft  5  Vict.  0.  59 :  8s0  Tubhpiks  Road.    2. 

5  ft  6  Vict.  0.  98,  8. 18 :  See  PbisoN. 

6  ft  7  Vict.  0.  86,  8.  33 :   See  Hackkey  Gab- 

biage.    4. 

7  ft  8  Vict.  c.  101,  9,2:  See  Pbbjuby.    3. 

88.  2,  3,  4,  75 :  See  Bastabdy. 

8.  32  :  See  Bakkbupt. 

8  Vict  c.  10,  B,l:  See  Pebjuby.    3. 

8.  6 :  See  Bastabdy. 

8  ft  9  Vict  c.  18,  8. 121 :  See  Railway  Com- 
pany. 

8  ft  9  Vict.  c.  109,  88. 10, 11 :  See  Exciseable 

LiQlOB. 

8  ft  9  Vict.  c.  117, 6,2:  See  Poob.    4. 

9  ft  10  Vict.  c.  66,  8. 1 :  See  Poob.    2,  5.  6,  8,  9. 

9  ft  10  Vict.  c.  102,  88.  14, 15  ;  See  Pobt. 

10  Vict.  c.  14,  s.  13  :  See  Mabket  ;  Mabkets 

and  Fairs  Clauses  Act,  1847. 

10  ft  1 1  Vict.  0. 39, 88. 3,  38 :  i8e«  Constbugtion. 

1 1  ft  12  Vict.  c.  42,  8. 17 :  See  Evidence.    4. 

11  ft  12  Vict.  o.  43,  8. 11 ;  See  Public  Health 
Act,  1848.    4. 

. 8. 14 :  See  Pubuc-housb.    1. 

• 8.31;  See  Bobouoh  Justices. 

11  ft  12  Vict  0.  49,  s.  1 :  590  Publio-bousi. 
2,8. 

11  ft  12  Vict  o.  63,  8.  2:  £te  OoimBucrnoK. 


STATUTBi — eontinued, 

llftl2VioLc.63,88.2,69:  ^8^  Public  Heai/th 
Act,  1818.    3. 

8. 69 :  See  Public  Health  Acts.  1, 2, 

3,  4,  5. 

88.  69,  dO:  See  Public  Health  Act, 

1848.    4. 

88. 69, 129 :  See  Public  Health  Act, 

1848.    2. 

11  ft  12  Vict.  c.  Ill,  8. 1 :  iS^  Poob.    5. 

11  ft  12  Vict.  c.  112 :  See  Seweb  Rate. 

12  ft  13  Vict,  c  92,  8,  9:  See  Animals. 

14  ft  15  Vict.  0.*  19,  8.  5 :  See  Wounding. 

14  ft  15  Vict.  c.  100,  8.  9 :  See  Indictment  fob 
Felony. 

8.  20 :  See  Perjury.    2. 

14  ft  15  Vict.  c.  105,  8.  3 :  See  Personation. 

16  ft  17  Vict.  0.  33,  s.  17:  iS^  Hackney  Cab- 
biaoe.   1. 

16  ft  17  Vict,  c  97,  88.  97, 102 :  See  Poob.    6. 

16  ft  17  Vict.  c.  107,  8.  9 :  5ce  Pobt. 

17  ft  18  Vict.  c.  36 :  ^  Pebjuby.    1. 

17  ft  18  Vict.  c.  104,  88.  2,  241,  242,  432,  433: 

See  Mebchamt  Shipping  Acts,  1854  and 
1862. 

8.  106 :  See  Evidence.    6. 

8.  267:   See  Admibalty   Jcbisdic- 

TION. 

18  ft  19  Vict.  c.  68,  S8.  9,  24,  44 :  See  Fbiendly 

Society.    1,  4. 

18  ft  19  Vict.  c.  120,  88.  96,  98 :  See  High- 
way.   7. 

8.  105  :   See  MetboPolis  Manage- 
ment Act,  1855. 

8. 164 :  See  Seweb  Rate. 

18  ft  19  Vict,  c  121 :  See  Nuisances  Removal 
Act,  1855.    2. 

88.  2^12:  See  Sanitaby  Act,  1866.  1. 

8.  8  :  See  Nuisance.    8. 

88.  10,  11,  12:  See  Nuisances  Re- 
moval Act,  1855.    1. 

8.  12 :  iSe0  Nuisance.  1 ;  Nuisances 


Removal  Acts.    3. 
83.   12,    44:    See 


Sanitaby  Act, 
1866     2. 

18  ft  19  Vict.  c.  122,  88.  3,  51:  See  Mstbo- 
POLITAN  Building  Act,  1855.    1, 2. 

8.  49 :  See  Building  Act. 

20  ft  21    Vict.  o.   43:   ^   Building  Act: 
Fbiendly  Society.    2. 

20  ft  21  Vict  c.  83,  8. 1 :  /Sm  Obsobnb  Publica- 

tion. 

21  ft  22  Vict  0.  98 :  i6^  Public  Hkalth  Act. 

1848.    4;  Mabket. 

88.  55,  56 :  See  Local  Govbbhmkrt 

Act,  1858.    1,  2. 

8.  63 :  See  Public  Health  Acts,    1. 

88.  64,  65 :  See  Public  Hkalth  Act, 

1848.    2. 

22  ft  23  Vict.  o.  17,  a.  2:  See  Vexatious  In- 

dictments Act. 

28  ft  24  Vict.  c.  32,  b,  2:  See  Ecclebli8Tiqal 
Law. 

23  ft  24  Vict.  c.  77,  s.  18:  5m  Nuisaiks.    1 ; 

Nuisances  Removal  Acts.    3. 

23  ft  24  Vlot  c  139, 88.  2, 4;  590  Guhfowmbe 
Act,  1860. 
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28  &  24  Vict  0. 139,  bs.  6,  7 :  See  Gunpowder. 

24  &  25  Vict.  c.  55,  ss.  1,  12 ;  iS^  Poor.    2. 

B,S:  See  Poor.    7. 

24  &  25  Vict.  c.  61,  b,  16:  See  Pubuc  Health 
Act,  1848.    2. 

— '■ B.  23:   See  Publio   Health   Act, 

1848.    4. 
24  &  25  Vict.  o.  75, 8. 4 :  iSee  Borough  Justices. 

1. 
24  &  25  Vict.  o.  96,  s.  30 :  See  Larceny.    7. 

8.  68 :  See  Embezzlement.    1. 

B.  71 :  iSSse  EmbbzzIement.    2. 

B.  88 :  See  Falae  Pretences. 

B.  91 :  See  Receiyino  Stolen  Goods. 

1. 
24  &  25  Vict  o.  97,  ss.  3,  60:  iSiM  Arson. 

; 8,  6:  See  Malicioub  Injury  to  Pro- 
perty.   2. 

St  7 :  ^  Malicious  Injury  to  Pro- 
perty.   1. 

b.  36:  See  Obstruction  of  Train. 

1.2. 
B,  52:  See  JuRiSDicnoN  of  Justices.  1. 

24  A^  25  Vict.  o.  98,  s.  20 :  See  Forgery.    2. 

B.  23 :  See  Forgery.    1, 4. 

B.  24 :  See  Forgery.    3. 

24  &  25  Vict.  c.  99,  ss.  12,  37 :  See  P^actioe.  1. 

8.  24 :  See  Coining. 

24  &  25  Vict.  c.  100,  b.  18 :  iS^  Wounding. 

8. 27:  See  Evidence.    S;  Abandon- 
ing Child  under  Two  Years.  - 

—  88.  42,  46 :  See  Jurisdiction  of  Jus- 
tices.   2. 

8.  55 :  See  Abduction. 

8.  57 :  See  Bigamy.    2. 

8.  60 :  ^  Evidence.    8. 

24  A  25  Vict.  c.  109,  bs.  4,  11 :  iS^  Salmon 
Fishery  Acts,  1861  and  1865.    1,  2. 

24  &  25  Vict.  o.  133,  ss.  29,  31,  38:  See  Land 

Drainaoe  Act,  1861. 

25  &  26  Vict.  0.  63, 88.  23,  33:  iS^  Merchant 

Shipping  Aots,  1854  and  1862. 

25  &  26  Vict.  c.  66,  8. 1 :  See  Petroleum  Acts, 
1862  AND  186a    1. 

25  &  26  Vict.  c.  69, 8. 16 :  See  Port. 

25  &  26  Vict  0.  102,  bb.  52,  53,  112:  See 

Sewers. 
25  &  26  Vict  c.  102,  s.  77:  See  Metropolis 
Management  Act^  1855. 

s.  75 :  iSe0  Metropolis  Management 

Amendment  Act.    ],  2. 

25  &  26  Vict  c.  103:  See  Valuation  (Me- 
tropolis) Act,  1869.    2. 
88.  14,  20,  25 :  See  Parochial  As- 

SBSdMENTS. 

8. 18 :  See  Appeal. 

8.  28 :  See  Local  Government  Act, 

1858.    1. 
25  &  26  Vict  c  114,  s.  2 :  ^  Game.    1. 

25  &  26  Vict.  0.  144,  b.  2:  See  Poaching  Pre- 

vention Act. 

26  Vict.  0.  29,  8.  7 :  See  Evidence.    7. 

26  &  27  Vict  c  117,  ss.  2,  3:  iS^  Nuisances 

Removal  Act,  1863.    4. 

27  ft  28  Vict  0.  89:  iS^  Poor-rate.    13;  Va- 

luation (METcopoLia)  Acn,  1^9.   1. 
8,1:  See  Apfial*,  Pooisi-ultb.   ^. 


\ 


8TATDTEB— eofiKiNied. 

27  &  28  Viete.  47,  s.  2 :  AmHbdehsaiooi.  1; 

Penal  Sxbvitudb. 
27  ft  28  Vict  c.  101,  a.  21 :  i8^  Highway.  3^4. 

8.  25 :  See  Highway.    1. 

B  51:  See  Highway.    6. 
27  ft  28  Vict.  o.  113, 88.  65,  67 :  iSbs  Fuhbit. 

27  ft  28  Viot  c  ooczziL  b.  90:  See  Poob-batb. 
12. 

28  ft  29  Vict  e.  79,8.  8:  i8^  Poos.    1.2,n. 

28  ft  29  Vict  e.  121,  s.  89 :  fise  Saumv  Fuhbbt 
Acrrs,  1861  and  1865.    1,  2. 

28  ft  29  Vict  o.  126,  B&  23»  24 :  iStePBomr. 

29  ft  30  Vict  0,90:  See  Nuibahch  Bbmoval 
Act,  185&    2,8. 

88.-5,  7,  49:  See  Sxwaom  Utiliza- 
tion Acts,  1865  and  18(i7. 

s.  14:  See  NmaJoraBi  Bbmoval 
Acts.    8. 

part  2,  Bi.  14, 19 :  See  Sanitabx  Act, 
1866.    2. 

SB.  14, 21 :  See  Kuisahci.    1. 

B.  21 :  iSes  Nuisancobb  Bkxoval  Act, 

1855.    1 ;  Sanitary  Act,  1866.    1 

SO  ft  31  Vict,  a  84,  88.  18,  31,  34 :  See  Vacci- 
nation. 

8.  31 :  iSM  Vaooination  Act,  1867. 

30  ft  31  Viot  c.  102,  8.  7:  iS^  Statute.    1. 

30  ft  31  Vict  c.  103,  8.  8,  saba.  5^  7:  See  Fac- 
tory Acts,  1867.     1,  2. 

80  ft  31  Vict  c.  106,  s.  27 :  i8^  Poqb  Law 
Amendment  Act,  1867. 

SO  ft  31  Vict  0. 113,  8. 17:  iS^  Batk 

SO  ft  31  Vict.  c.  141,  8.  9:  See  Master  axd 
Servant. 

SO  ft  31  Vict  c.  146,  88.  4,  6 :  iS^  IToREsnoP 
Hegulation  Act. 

31  ft  32  Vict.  c.  52,  8.  3  :  See  Vagrant;  Va- 
grant Act. 

31  ft  32  Vict  o.  66, 8. 1,  5, 6,  8:   See  Peieo- 
uuM  Act,  1868.    2. 

88.  3,  4 :  See  Petrolecx  Act,  1862 

AND  1868.     1. 

31  ft 32  Vict o.  1 16, B,l:See EnBEECT.ininrr.  2; 
Receiving  Stoleh  Goudb.    1. 

31  ft  32  Vict  c  122,  8.  27 :  iS^  Statute,   h 

8.  33;  iSiMPooR.    3. 

82  ft  33  Vict  e,21:  See  Beerhouse.    6. 
83.  5,  8, 19 :  See  Bekrhousb.    3, 4. 

— 88.  7,  8 :  See  Wim  and  Bebbhook 

Act,  1869.   2. 

8. 8,  Bubs.  1,  8. 19 :  See  Bkkbbocsb.  3. 

88.  8,  9:  iSSseBsBRHouEB.    2. 

8.  15  :  5e0  PUBLIO-BOXJBX.     2. 

8. 17: 50e  Wins  AND  Bekrhousb  Act, 

1869.    1. 

32  ft  33   Vict   0.  ei:  See  Poor-rate.    19; 
Valuation  (Mstropolib)  Act,  1869.    2. 

88. 45,  54 :  See  Valuation  (Metbo- 

poLis)  Act,  1869.    1. 

32  ft  33  Vict  c.  70,  bb.  57.  108, 108 :  £Sm  Goal- 

TAOIOUS  I>IBBA8BB  (ANIMALS)  AOT,  1SGI>, 

32  ft  S3  Vict,  c  99, 8. 10 :  Am  Bkbrbousb.  5. 

8. 11 :  See  Evumwau    5, 

32  ft  33  Viot  c  115:  See  Haokhsy  Cabsucv. 
vV\  fiMHAcuonr  Oabbago;  2,& 
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:  See  Ck)H8TBrcTi(nr. 
OB  PLAOB:  iS^HACiKErCARBiAOX.  1. 
80BD1 VI8I0K  nrrO  TOWHSUIFS  :  iSeePooB.   11. 
BUBSEQUZHT  BSXOYAL :  See  Alehouse.    2. 
8UB8TAKCE  OF  THE  OFTKVCE  GHASOZH  :  See 

PSKJURY.      2. 

BUIOCASY  CONVICnOH  OK  CEASGS  01  AS- 
SAULT :  See  JvRifiDicnoN  of  Justices.  2. 

SUXXABY  FSOOEEDDrOS  TO  BECOTEB  XXp 
PEHSES  07  EXECUTIOK  01  WOBXS : 

See  Pi'uuo  Health  Aot,  1848.    4. 

DUAiiAY :  See  Gau e.  2 ;  Public  ENTEBTAniMENT. 
SUBPLITSAOS :  See  Evidence.    4. 

TAXniO  WITH  TBATJDULEVT  FUSPOSS:  See 
Labcemy.    7. 

TAXATION   07   006TS   AT  ABJOUinD  SSS- 

SIOKS:  See  Appeal.    1,  2. 

TKMPOSABY  USB  07  CHATTEL:    See   False 

PBKTEirCES. 

THAMES  COKSEBYAVCY  ACT,  1864:  See 
Fmijeby. 

THREE  ACTS  07  EMBEZZLEMEHT  DT  OHE 
niDICTMEHT :  See  Embezzlement.    2. 

TIME  07  CLOSnrO  irKBEB  8  ft  4  VICT.  o.  61, 
1. 16 :  See  Beebhouse.    7. 

TOLLS,  APPUCATIOV  07:  See  Tbust  or  Turn- 
pike Uoad. 

TOLU  70B  CATTLE  COMIEG  lETO  A  MAXXET 
PLACE :  See  Market  Tolls. 

T0WH8  POLICE  CLAUSBB  ACT,  1847 :  See  CoN- 

BThUCTION. 

TRADE  XTHIOK:  /^  Friendly  Sooiett.    1. 

TRAVELLER:  See  Publio-houbb.    1,  2,  3. 

TREASURER  07  7RIEin)LY  SOdSTY:  See 
Embezzlement.    1. 

TREASURER  WITHHOLDDrQ  MOESYS  07 
TRIEHBLY  SOCIETY:  See  Friendly 
Society.    4. 

TRUSTEE  07  SCHOOL  EOT  RECEIVnrO  AHP 
UH ABLE  TO  RECEIVE  ABY  BElfT :  See 
PuBUG  Health  Act,  1848.    8. 

TUBBPIKE  ACT  (3  Geo.  4,  o.  126)  i.  41>-Xfa- 
hUUy  for  atoiding  ToU—I/eaving  Carriage  on  a 
Highway,  Bj  the  General  Turnpike  Act  (3  Geo. 
4,  c.  126X  8.  41,  it  is  provided  ihaX  if  any  peraou 
8)iall  Itjave  upon  a  turnpike  road  any  hone,  cattle, 
beast,  or  carriage  whatsoever,  by  reason  whereof 
the  payment  of  aoy  tolls  or  duties  shuU  be  avoided 
or  le&jened,  he  shall  forfeit  any  sum  not  exceed- 
ing 5Z.  A.  was  driven  by  his  coachman  from  his 
liouse  along  a  turnpike  roed  up  to  but  not  through 
a  turnpike  gate.  A.  then  gut  out  and  w.tlked 
through  the  gate  to  a  railway  station  beyond  it, 
and  went  away  by  a  train,  and  his  coachman 
drove  the  carriage  back  to  his  house : — HM,  that 
A.  had  not  left  his  carnage  upon  the  road  within 
the  meaning  of  the  Act,  and  had  not  thejcfuro 
incurred  the  penalty  imposed.  Stanley,  Afpel- 
I/ANT  :  Mobtlook,  Kbpondent  .    886 

TUBBPIKE  BOAD— ii|>pZioa/foii  of  ToOe—b  A  6 
Wm,  4,  e,  50,  t.  94.]  By  a  local  Tompike  Act 
the  tolls  were  to  be  applied,  in  the  first  plare, 
in  payment  of  the  costs,  Ac,  of  the  Act ;  in  the 
next  place,  in  paying  and  disoiiarging  all  interest 
now  due  and  owing,  and  which  shall  hereafter 
become  doe,  upon  any  mortgage  or  leenriiiefl 
of  the  tolls  hereby  mated,  and  in  deAnying 
the  ezponset  of  enenog  toU-bouset,  Ae.,  aiid  m 


TUBBPIKE  BOAB— eMU/niMti. 

widening,  rep  tiring,  &c.,  the  roads;  and  lastly,  in 
reducing,  paying  off,  and  discharging  the  several 
sums  of  money  due  on  any  mortgage  or  stcuiities, 
and  vtlio  other  debts  now  duo  or  hereafter  to  be- 
come due  i—IIeldj  that  the  tru»tet*8  were  at  liberty, 
under  their  Act,  to  apply  the  tolls  in  payment  uf 
arrears  of  interest  in  priority  to  the  repaird  of.tho 
road,  and  that  the  funds  not  being  sufficient  for 
both,  no  order  could  be  made  upon  thim  by  jus- 
tices to  contribute  towards  the  repairs,  under  5 
&  6  Wni.  4,  c.  50,  s.  94.  Jfeq,  v.  IJutchineon  (4 
E.  &  B.  200;  24  U  J.  (M.O.)  25)  dihtingnished. 
The  Brvton  Turnpike  Trustees,  Appellants  ; 
The  Wincanton  Hiquwat  Board,  Resfqedentb 

[818 

8. Deficienty  of  Trutt  Fund^Rate  in 

Aid  —  Apjiortionment — Contribution — 4  A  5  VieL 
c.  59.]  where  the  ronds  of  a  turnpike  trust 
pess  through  several  parishes,  and  the  funds  of 
the  trusts  applicable  to  the  reptdrs  of  the  roads 
are  insufficient,  the  funds  ought  to  be  apportioned 
to  tlie  roads  in  each  parish  acoording  to  the 
amount  of  repairs  in  eaon  parish,  and  not  accord- 
ing to  the  mileage  in  each;  and  tiie  deficiency 
thus  left  in  each  parish  may  be  supplied  by  con- 
tribution out  of  the  highway  rates,  under  4  A  5 
Vict.  c.  59,  s.  1.  The  Trustees  of  the  Brighton 
lioADS  V,  The  Survetors  of  Preston.        .     186 

TUBBPIKE  TOLL-^Exemption-"*  Ueual  Place  of 
Beligiotu  Wonkip"^^  Geo,  4,  c.  126,  «.  32.] 
By  &  32  of  3  Geo.  4,  c.  126,  persons  **goiAg  to 
or  returning  firom  their  usual  pLice  of  religions 
worship"  are  exempted  from  toU  at  turnpikes. — 
A  minister  of  the  Primitive  Methodists  had 
assigned  to  him,  bv  persons  having  authority 
amongst  the  Primitive  Methodists,  the  Sunday 
and  other  senrioes  in  a  district  oom^iaing 
thirteen  parishes,  of  which  the  parish  of  F.  was 
one.  The  days  on  which  and  the  places  at 
which  he  was  to  attend  were  fixed  at  regnlar 
quarterly  meetings  of  tiie  Primitive  Methodists, 
and  were  printed  on  a  "  plan."  Tli^minister, 
according  to  this  plan,  had  to  preach  at  F.  on 
three  Sundays  in  one  quarter  of  a  year,  and  on  the 
other  Sundays  during  the  quiuter  at  some  of  the 
other  parishes  in  this  district  :^ire2d,  that  in 
going  to  F.  on  the  Sundays  indioated  in  the  plan 
to  conduct  the  services  there,  the  minister  was 
going  to  **  his  usual  place  of  religious  worship," 
and  was  therefore  exempt  from  hability  to  pay 
toUa  Sxtth,  Appellant;  Babnett,  Re8f^>n- 
DENT 


2.  Exen^tion  from  VM— Artificial  Ma- 

nwre  in  CaH  of  Deakr—d  &  «  Wm.  4,  c.  18,  «.  1.] 
A  waggon  of  the  seller  conveying  artificial  ma- 
nure to  the  farm  of  the  purchaser  is  within  the 
exemption  from  turnpike  toll  in  5  A  6  Wm.  4,  o. 
18,  s.  1,  as  "  a  carriage  employed  in  conveying 
manure  for  land."  So  hdd,  on  the  authority  of 
Reg.  V.  Freke  (5  E.  A  B.  944 ;  25  L.  J.  (M.O.;  64). 
Foster,  Appellant  ;  Tuokeb,  Bespondent     178 

8. "*  Taxed  CaH!"]  By  a  local  Turn- 
pike Act  of  15  A  16  Vict,  a  hirger  toll  was 
imposed  on  certain  carriages,  includiug  ^  taxed 
cart,"  than  on  others :—lf62c2,  that  ** taxed  cart" 
meant  a  taxed  cart  as  defined  by  48  Geo.  8,  c 
16L  Sch.  (D.)  No.  4.  Fwrdy  y,  SmOk  (1  B.  A 
E.  511;  28  L.  J.  (M.O.)  150)  diBsented  fimn. 
WiLLiAvs,  Appellant;  Lbab,  BMPoaiiiMiT    467 

UBC3EBTAIBTT:  See  ErmEHOi.    4. 

UB  JTll  JIHBD  H0UIB :  iSiM  liAUGioct  Imjubt  «0 


r  OOlDC^m  ACTS:  Sm 

mnOV  ABSE8IMEMT  COlODTrBZ  ACTB,  1862  * 
1864 :  See  Valuation  (Hetbupous)  Act, 


mnOV  ABSEBSMSHT  ACrr,  1B6S  :  Sm  Pabochul 

ASUESSMENTS. 

UnOV  ABHZSBKEST  ACT,  186S,  (.  28 :  Sm  Local 

OOveBNHENT  ACT,    1S5S.       1. 

UnOH  ABHZSBKEST  ACT,  ItU:  See  Poob-hate. 

3,13, 
imOS  CKABOEABUnT  ACT,  IBBS:  Bee  Poos. 

11. 
UHLATriTLLT  Ain>  KALICIOUBLT  IHTIJCT- 

Uro  OBIZT0IT8  BODILY  HABX  :   &« 

MlBDRUEANODB.      2. 

UBIVAL:  SmNhuancb.    2. 

xnnTQ  xvom  ob  iksibuiixht  ok  BDHDAT  : 

filMGAMB.     2. 

TACCnCATIOK  —  Seeond  Information  —  Premoui 
Conviction — Cerlifixate  Qiat  the  Child  ii  not  in  a 
fit  Oate  to  be  tuBeeitf<dly  Vaedaated—SO  &  31 
Ffe(.  e.  S4,  M.  18,31,34.]  B;  30  &  31  Vict.  c.  B4, 
«.  31,  "  if  iDrommtion  be  fS^ea  to  %  jnatice  tbat  a 
child  under  tlie  age  of  fourteeu  yean  b&»  not 
bem  Bucoewriilly  vaccioated,  and  tbat  notice  hm 
b«en  gfveD  tu  the  p«rent  of  the  ohild  to  procare 
ita  being  TBCcinoted,  and  has  been  diaretjanled, 
the  justice  mar  summoD  such  parent  to  appear 
with  the  child  before  him,  and  if  the  jnatice  bIibII 
find,  upon  oiHUiinatioQ,  that  the  ohild  has  not 
been  yaodonted.  nor  has  had  the  anmllpoi,  be 
mtiT,  if  ha  see  fit,  make  >□  order  directing  the 
child  to  be  vaccinsted  within  a  certaiD  time ;  and  \ 
if  at  the  expiration  of  Buch  time  the  child  ehall 
Dot  have  been  Taocinated,  the  person  npon  whom 
BQub  Older  ahull  haTo  been  made  shall  be  pio- 
oeeded  agftintt  gumm&rilj,  and,  nnlesB  he  ouu 
shew  Bonie  muonable  ground  for  hia  omisaioQ  to 
carry  the  order  into  effect,  B)inll  ha  liable  to  a 
penalty  not  exceeding  twenty  Bhillinge:" — Bdd, 
that  a  partnt,  having  been  fined  under  this  seo- 
tion  for  disobeying  an  order  to  haTo  Lis  child 
Taccinated.  ma;  be  proceeded  against  from  time 
to  time  aa  long  aa  the  child  remains  anvaccinatcd. 
By  s.  34,  in  any  proaeoulion  for  neglect  to  proctire 
tbe  vaccination  of  a  chlid  ...  if  the  defendant  ; 
procure  tbe  certificate  in  the  form  B.,  it  aliall  be 
a  Bofficient  defence,  except  when  the  time  apeii- 
fled  therein  for  the  postponement  of  llie  vaccina- 
tion (hnll  have  expired  before  the  time  when  the 
information  gliall  uBTe  been  laid : — ifel(2,  that  the 
certificate  was  no  answer  to  proceedingd  undi'r 
a.  31.  Allen  v.  Wobtht  .  .  ,  131 
TAOCIRATIOV  ACT,  1867  (30  &  31  Ftcf.  e.  g4), 
I.  31 — PoirtT  of  JiuftiTe  to  order  VaeeirKition  of 
Child,  in  the  Aluenee  of  the  Child.]  By  30  &  31 
Vict.  0.  84,  a.  31,  if  the  rwiatrai  or  otier  officer 
has  reason  to  believe  a  ciiild  under  the  age  of 
fourteen  within  his  district  hu  not  been  vacci- 
nated, nor  had  the  smallpox,  information  may  be 
laid  before  a  justice,  and  he  may  auinmsD  the 
parent  to  appear  before  him  with  the  child,  at  a 
certain  time  and  place;  and  upon  tbe  appear- 
tutoe,  if  the  justice  shall  find,  after  such  exami- 
nation aa  he  shall  deem  necessary,  that  the  child 
haa  not  been  TaccinBt£d  nor  hud  the  amallpoi, 
be  may,  if  he  see  fit,  order  the  child  to  be  Tacci- 
nated within  a  given  time  A  parent  having 
been  mmmoDed  appealed  before  the  justice,  bat 
ntuaed  to  produce  hii  child;  Ihe  jat\vc«  ww 


VAOCniAinRr  act,  Itm—eoHthimd. 

aatisfled  npon  the  evidence  given  that  tlie  child 
was  under  two  yean  old,  and  hnd  not  been  vrnxt- 
natod  -.—Held,  that  the  production  of  the  child 
was  not  a  oondition  precedent  to  the  josticr't 
power  to  make  an  order  for  it  to  be  vaccinitcd. 
IIl-tton,  Apfsllant;  ATKura,  HrapoimEirr  Ml 
VAOABOBS:  &»Boode. 

TAQBABT— Vagrant  Ad  Amendr^nt  Ant,  ISGg 
(31  *  32  Kid.  c  52),  ».  3-"  Playing,  or  BeOif, 
with  a  Coin,  or  other  Intfrument  of  Gamin)'— 
"  Game  of  Chanee"^" PloM  to  ahiek  tlu  fMic 
are  pertailted  to  have  aecete."2  Depositing  ■  half- 
sovereign  as  a  bet  on  a  dog-race,  is  not  "belliiig 
with  a  coin  a*  an  instrament  of  gaming  at  >  game 
of  chanoe,"  within  tlie  Vagrant  Act  Amendiual 
Act  (31  t  32  Viet,  c  5'J).  a.  a.—Qumre.  whether 
eni'luaed  grounda,  to  which  norsons  are  admilli<I 
on  priyment  of  a  price  for  admiinion,  is  "a  pb» 
to  whicli  the  poblic  have  or  are  peimittal  to 
have  access  "  wilhia  the  above  Bection.    Hiut, 

AITKLLAHT;   HOLKSBrBT,  Bbfosdevt  ,      HI 

VAOEAHT  ACr-<3I  *  32  VUt.  c  52).  t.  3- 
Oamin^—InarvmadofGamiRg—OawieofChiaa 
—Belling  on  fl^Drau-rocit.]  By  31  ft  32  Vict  t  51, 
8.  3,  any  piraon,  playing  or  betting  in  a  pnblm 
place  with  any  (able  or  iDatrument  of  guung  tl 
any  game  of  chanctr,  ia  liable  to  be  convicted  u  i 
n^ue  and  vegabond.  The  appellants  were  ccm- 
victed  under  tlie  above  section,  on  eridcnrafra 
which  it  appeared  tiiat  they  were  the  pruiiriebn 
of  a  machine  called  a  "  pari  inataeL"  The  bm- 
chine  had  on  it  numliers,  besidea  each  olnhirt 
there  were  three  holei,  and  behin-l  th<'K  bolti 
were  figaies,whiL-h,by  u  mechaiuL-sl  ooulrinnet, 
were  made  to  shift  on  the  tomins;  of  a  iej,  m 
that  any  number  from  0  to  999  wotdd  be  eihibitd 
behind  these  holea  On  tbe  top  of  the  mtckim 
waa  the  word  "  total ;"  and  beside  it  were  W(t 
in  which  oould  be  exhibited  in  a  nnular  nuumrr 
figures  shifUngonthetomoftliekey.  Theappcl- 
lonts  look  this  maohine  to  a  raoecourae.  and  tj- 
propriated  each  of  the  numbers  to  daugoate  a 
particular  horse  about  to  nm  a  rac«.  Any  penra 
who  wished  to  bet  on  a  particniar  liorae  deposited 
with  tbe  appelianta  half-a-crown,  and  reoiiedi 
ticket  with  the  number  appropriated  to  the  boat: 
and  the  appellants,  by  a  turn  of  the  key,  alttiei 
the  figures,  increasing  the  sum  indicated  uloo;- 
si<le  of  that  number  by  one;  and  tbe  same  ton 
of  the  key  increased  the  Gguies  beside  "total"  by 
one,  WJien  the  raoe  had  been  nm  tbe  holden  <i 
tickelB  with  the  nunil«r  of  the  winning  hiiri«  bid 
divided  among  them  the  amount  of  all  tlie  tuU- 
crowns  deposited,  less  10  per  ocut.,  whirfi  ti» 
appellants  retained  as  proprietore  of  Ibe  £»■ 
chine: — Held,  thai  tbe  machine  was  an  injtia- 
ment  of  gaming  within  the  statute ;  and  that  ths  ' 
api>ellanlB  had  been  riglilly  convicted.  ToLLCt 
AND  AxoTHiB,  AmuxAMn;  Tbomas,  Buns- 

DEMT HI 

TAOBABT  ACT  AXIHKMMI  ACT,  IBOI:  &> 

Vaqbakt. 
TAIBATIOH  LIST:  8m  Poob-rat»,     3;  Valti- 

t:oh  (HxTBOPtiLia)  Act,  1969.  'l. 
VALVATIOB  (KEIHOPDIJH)  ACT,  1869  (S2i3t 
VicL  c.  G7),  M.  45,  5i—7atuaiio»  LiU-Krar 
tioaal  PrineijiUi  of  Kalualion.l  In  m^knig  otf 
the  valuation  list  under  the  ValnalioQ  0e» 
polia)  Act,  1 869,  tbejgroaB  valos  and  laUable  valv, 
~~  defined  b^  s.  1,  of  each  heuvditament  mut  U 


iserted,  withont  refetenre  to  may  priTikfB  J 
sin.  .uQ—^  ^  ,n  MO^pitooal    ptia^jda  «( 
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ON  (KETEOFOUS)  ACT,  1869  -  «mU. 
The  Qi;ken,  on  th«  Pboobottioh  ot 
!  OF  St,  Pancbab.  Be- 


.  'I'm 


:.,  Air 


407 


-  (M  i£  33  Yid.  e.  67>-f'nwn  Autn- 
■imittt*  ArJt.  IflG-i  A  ISei  1  25  <C  26  Viet.  c. 
27  t  aH  Virl.  e.  3'.l— "  Hatfaiih  IltrtdUa- 
-■■  n'e/lmiiitttr  ChambfTi."}  The  Weat- 
^'linmherH  Cflnsiat  uf  Mveo  blocka  of  build- 
riaii  si'Vi'D  principHl  cntmnccB.  Eacli 
tlivbliil  iuto  Inro  mngt^  b?  an  inlenul 
.  vliich  bad  only  one  ilnor  at  the  priocipnl 

entrance.  Tlie  blocks  nro  stnictnrallj 
inin  117  diffi^rent  sets  of  rooms,  which 
1  distintt  from  each  other,  like  chnmbcrs 
niiii  oF  Court  ant)  are  capable  of  h^laf;  let 
i|iied  wpaniU'lj  aa  r&iiiences  or  ollicef. 
:  has  an  outer  door  opeoing  on  to  one 
j>mal  stiiirctuee,  and  also  a.a  inner  private 


Ther 


iBofoc 


twectt  Ihe  xcla  picapt  tlio  internal 
le  outer  or  street  door  to  each  block  is 
■j^  at  nigbt,  and  a  porter,  who  is  hired 
asora,  resides  in  a  diatiLict  set  or  rooms  in 
-nent  of  each  block,  and  has  a  key  of, 
isto,  tlie«etdof  roums,  for  the  purpose  of  a 
uperintendence,  and  as  the  servant  of  tlie 
reapoctivelj,  by  wliom  he  la  employed  in 
■s  to  look  after  the  rooms.  The  Ia«sors  pro- 
'or  tlie  BlairroBes,  halls,  andpeaaages,  and 
til 0  entire  buildings,  and  pny  all  rates  and 
ir|;ing  thtir  tenants  higher  rents  in  oonae- 
Thu  sets  of  rooms  are  let  raider  an 
t,  by  which  tbo  IcSMora  let  for  a  certain 
1  certain  rent,  witli  a  covenant  by  the 
>  [jay  the  riites.  and  a  ooTenant  by  ths 
repair  internally,  and  a  power  to  the 
outer  to  paint  oulaide  and  to  inspect  the 
he  inside,  with  a  proviso  fi>r  re-entry  on 
>aynient  of  rent  or  breach  of  other  core- 
?ho  premises  bein^  takeo  subJAct  to  the 
regulaliona :— ^The  caro  of  each  entranoe 
rooms  connected  therewith  will  be  in 
a  resident  porter  appointed  by  the  lesson. 
!  duplieato  keys  to  the  outer  door  of  each 
mbois,  one  of^wliich  ia  to  be  always  in 
<  of  the  porter,  and  the  other  in  the  care 
iant  while  the  rooms  are  in  use.  The 
lave  the  ri|;ht,  free  of  charge,  to  the 
lerriees  of  the  porter ;  viz.,  ho  is  to  bo 
f  in  attendance,  to  cleanse  tho  general 
.,  livery  iiioming,  to  receive  and  deliver 
and  psrct'ls,  to  receive  the  keys  of  the 
rs  of  the  several  seta  of  rooms  from  the 
n  their  lenviug  at  ni^ht,  to  attend  to  the 
ud  proper  supply  of  coals  t>i  the  several 
la.  Coals  are  Bupplie'l  by  the  leasora  at 
prire,  tenauts  are  not  allowed  In  have 
cnalH  in  their  rooms:— iTrU,  that  Mch 
us  was  separately  occupied  by  its  tenant, 
thereTorc  a  rateable  hereditament,  and 
be  separately  inserleil  and  asaessed  hi 
ition  list  under  the  Yaluatina  (Mctro- 
,  16ti9  (32A33Vict.c.  67).  I'aiQimM 
'noaECuno!'  or  the  Mi'tqal  Tontine 

nXBCH*IIBEBsA£B0CIATIO»,ApnK,LaK'm 
T  COMWTTBB  t»    BT-   GeOMI's 
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TKZATIOTJB  mHCTHZSTB  ACT  (22  4  !8  ViH. 

e.  17),  *.  2— Duty  0/  Jaitia,  at  lo  (oWag  Btcwjnt- 
tanft  of  Protteutor — Conipiracy  liy  Memben  0/ 
Fatliamml.']  A  rnHgisttate,  if  he  refuses  to  commit 
or  bail  the  person  charged,  is  bound  under  22  A 
23  Viet.  c.  17.  s.  2,  to  take  the  recogniiance  of 
the  proeecntor,  if  the  infermation  discloses  any  of 
the  offences  mentioned  in  the  statute ;  but  he  has 
a  discretion  to  rcfose  if  no  indidahle  offence  i« 
disi^loeed.  Where,  therefore,  the  oGfenco  charged 
is  that  of  conspiracy,  by  three  persons,  two  of 
whom  are  members  of  the  House  uf  Lonla,  to 
deceive  the  Honso,  and  so  to  prevent  the  dne 
course  of  Justice  and  injure  and  prejudice  a  thiid 
person,  by  imiking  statements  in  the  House  which 
thi-y  knew  to  bo  false,  the  magistrate  is  right  in 
rrifusiug  to  take  any  pmceedings  :  es  members  of 
either  House  of  Parliament  are  nut  civilly  or 
criiiiioally  liable  for  any  statements  made  in  thtt 
House,  nor  for  a  conspiracy  to  make  such  Blate>. 
ments.  Si  fabte  Waboh  .  ,  *  ttl 
V LE w —Mittriai—Eiiiilenee  heard  hif  Jury^  out  of 
Court — Pratiict — Juri»dicJiun.]  It  is  no  Irrega- 
larity  to  allow  the  jury  to  have  a  view  uf  prcmieea 
alter  the  judge  has  summed  up  the  case. — Where 
it  is  alleged  that  the  jury  have  received  evidence 
in  the  absence  of  the  judge  and  of  the  prisoners, 
it  is  for  the  Court  before  which  the  trial  takes 
place  to  investigate  the  facts,  and  ascertain 
whether  the  alleged  trregularilyi  has  occurred. — . 
Qurrs,  whether,  if  such  inegnlarity  be  so  found  to 
lutve  occurred,  this  Court  has  jurisdiction  to  order. 
a  venire  de  novo,  aa  for  a  mistrial.  The  Qceek 
v.  Ukhbt  Habtiv  Aim  William  Wxbb      ,    476 

VSASF,  BATUBHITT  OT  :  Set  Poob-eatk  2. 
Wm  or  OKI  PMBQgEE  CALLED  Al  WllBUi 

TOR  AVOTUZE :  See  Evjuenci,  10. 
TnrS  AHD  BEEBEOUSX  ACT,  1U9  (32  A:  33 
Viet.  e.  27),  1.  17— Preciou$  CoHvidion-Offmee 
lufaitut  Tenor  and  Conditioat  of  J/ieemx^^eeond 
ffenoe.]  By  e.  17  of  The  Wine  and  Bi'erhonae 
Act,  18(>9,  "  Mhere  aoy  person  is  convieted  of  ao 
olTence  against  the  tenor  or  condition  of  a  lieonoo 
granted  to  him  nnder  any  of  the  ther<in  recited 
Acts,  if  any  previous  conviction  since  the  pnaainK 
of  tliis  Act  be  proved  against  him,  the  o&nce  ^ 
which  he  i*  last  oonvioled  ^lall  be  deemed  to  be 
a  second  or  third  oQence  as  the  case  may  be-" 
The  defendant,  who  held  a  licence  to  sell  beer 
under  11  Geo.  i  £  1  Wm.  4,  c.  6*  (one  of  the 
recited  Acts)  bail  been,  sinoo  the  passing  of  the 
above  Aot  of  1BG9.  convicted  under  II  &  12  VioL 
c.  40,  B,  1,  of  keeping  her  honse  open  on  Sunday 
forenoon,  which  was  also  contrary  to  the  tenor  of 
her  liocnce,  and  she  was  afterwards  convicted  of 
refusing  to  admit  a  constubte  imder  4  ft  5  Wm.  4, 
c.  SS,  E.  7,  and  adjudged  aa  for  a  second  offence :— >. 
Hdd,  thut  the  first  conviction  was  for  an  offeoee 
against  tlie  tenor  of  lier  licence  so  as  to  make  it  * 
— !..!__  ^[[fiJQ  (j,g  meaning;  of  s.  17, 

ns 


.  juBtioea  in  every  comiiy,  io.,  are  to  hold  a 
general  anniial  licensing  meeting  between  the' 
20th  of  Angnst  and  the  14th  of  September ;  and, 
by  s.  S,  they  are  reqaiied  t«  eontinua  snch  d     ' 
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WmE  AHD  BEDHOIFII AOT,  IW^-^carUinued, 

By  8. 5  oertificatea  are  to  be  granted  by  the  justioes 
at  the  general  anniiol  licensing  meeting  held  in 
pursuance  of  9  Geo.  4,  c.  01,  or  at  some  adjourn- 
ment of  Buch  meeting.  By  s.  7  every  person  in- 
tending to  apply  for  a  certificate  shall,  twenty-one 
days  before  he  applies,  give  notice  in  writing  of 
his  intention,  as  in  the  si^ion  prescribed  . — Htld, 
that  the  notice  must  be  given  twenty-one  days 
before,  and  the  application  made  at,  an  adjourned 
meeting.  At  a  general  annual  licensing  meeting 
B.  applied  for  a  certificate  for  a  certain  house. 
It  was  proved  that  he  had  been  convicted  of  mis- 
conduct in  another  house.  The  justices  refused 
the  certificate.  At  an  adjourned  meeting  D.  ap- 
plied for  a  certificate  for  the  first  house  i—HM^ 
that  the  fact  of  the  certificate  having  been  refused 
to  B.  was  no  bar  under  s.  8  to  the  application  by  D. 
The  Queen  v.  Justices  of  the  West  Bidimo  126 

See  Beerhouse.    3 ;  Publio-boube.    2. 

WITIJESS,  OHE  PBIBOHKB  CALLED  Afl  WITJESS 
TOB  AVOTHEJi:  See  Evidence.    9. 

WOSDB — "Acquittance or  Btceipt  for  Money:" 
See  FoKGEBY.    1. 

"  Clerk  or  Servant :  *'  See  EMBEfZLEM eht.  1. 

"County  Bridge:"  See  Bbidgb. 

"  Dwelling-place  or  Shop  *' :  See  Mabeetb 

AND  Faibs  Clauses  Act,  1867 : " 
•*  Factory,"  Meaning  of  Word :  See  FAcrroBT 

Acts,  1867.    1. 
"  Fair     and     reasonable     Suppoeition    of 

Bight  .*"  See  Jurisdiction  of  JufirncES.  1 . 

"  Fixed  Engine  ; "   See    Salmon    Fishery 

Acts,  1861  and  1865.    1,  2. 

-; —  «  Forge : "  See  Forgery.    2. 

"  Game  of  Chance : "  See  Yagraht. 

"  General  Line  of  Buildings : "  See  Metbo- 

FOLis  Management  Amendment   Act, 

1862.    1, 2. 
—  "  Handicraft : "  See  Woreshop  Begulation 

Act. 
'*  Highway  repairable  by  the  Inhabitants  at 

large : "  See  Public  Health  Acts.    5. 

"  Highways : "  See  Bridge. 

**  Hundred  Bridge : "  See  Bridge. 

•*  Land  covered  with  Water : "  See  Bate. 

"Land  used  only  as  a  Bail  way  constructed 

under  the  powers  of  an  Act  of  Parliament 
for  Public  Conveyance  :"  See  Local 
Government  Act,  1858.    2. 

^—  "  Lands  lying  near :  **  See  Poor  rate.    10. 

"  Like  Proceedings : "  See  Highway.    8. 

"  Making  of  an  Article : "  See  Factory  Acts, 

1867.    1. 
"Medicine : "  See  Pharmacy  Act,  1868. 

"Necessary  Expense  to  command  Bent:" 

See  Poor-rate.    15. 
— <i—  "  New  Street : "    See  Sewebs  ;  Metbopolib 

Management  Act,  1855. 

"  No  Present  Hope  of  Becovery : "  See  Evi- 
dence.   1. 
- —  "  Occupier : "  See  Santtaby  Act,  1866.    1. 

-— »  "  Own    Dwelling   Place    or    Shop  : "   See 

Mabset. 
"  Owner : "    See   Metbopolitan    Building 

Act,  1855.    1,  2. 

"  Owner : "  See  Pubuc  Health  Act,  1848. 

8;  Sanitaby  Act,  1866.    1. 

— -—  "  Owners  of  Lands : "  See  Mitbofolis  M  ak- 
AGBMSn  AOT,  1^5. 


WOBM    etmHwmd. 

"  Pariah  or  Place :"  fiMBBEREfOtSE.    1,7. 

«« Person  Entitled  to  Vote.-"  See  Peuoia- 

tion. 

Person  "  in  Charge : "  See  Mebchabt  Saip- 

FINO  Acts,  1854  and  1862. 

"  Place ; "  See    Nuisances  Bexotal  Act, 

1863.    4. 

"  Place  for  Slaughtering  Horses: "  See  An- 

mals. 

"Place  to  whidi  the  Public  are  ponnitied 

to  have  access : "  See  Vaqbaht. 

— -^  "  Playing  or  Betting  with  a  Coin,  or  other 
instrument  of  Gaining : "  See  Vagrant. 

**  Plying  for  Hire : "  See  Hackney  Cirbiage. 

1,  2,  8. 
"  Poison : "    See  Phabmacy  Act,  1868. 

** Public    Street  or  Boad:"    See  Hacexet 

Cabbiagb.    1. 

— ^  "  Bateable  Hereditaments : "  See  YALrAnof 
(Metbopous)  Act,  1869.  2. 

•^—  •*  Bight  Power,  or  Privilege  "  within  a.  50 
of  Local  Government  Act,  185S:  See 
Mabket. 

*•  Secret  Disposition  of  Dead  Body  of  Chad  :* 

See  Evidence.    8. 

"Ship:"  See  Mebghant   Smprcso  Ans, 

1854,  and  1862. 

"Sides of  Caniageor  Cartway:"  jSmHkb- 

WAY.     6. 

**Stop  'Nets :"  See  Salmon  Fishery  Acn^ 

1861  and  1865.    1,  2. 

—  "  Street  or  Place : "  See  Hackney  Cabbugi. 

1. 

" Taking: "  See  Labceny.    4. 

**  Taxed  Cart ;"  iS^  Turnpike  Toll.    Z. 

"  Township : "  See  Beerhouse.    1 . 

"  Undertaking : "  See  Forgery.    4. 

"  Union : "  See  Poor.     2. 

—  "Unlawfully  and  Maliciously  Wounding / 

See  Misdemeanour.    2. 

——  "Usual  Place  of  Bel'gioua  Worship:"  ^ 
Turnfikb  Toll.    1. 

"  Usually  Sold : "  See  Bread.    1. 

-Warrant,*'  "Authority,"  "BequcfcV*^* 

the  Payment  of  Money :"  5^  Vorgebt  ?. 

"Westminster  Chambers:"  See  Valfatios 

(Metbofous)  Act,  1869.    2. 

"  Wilful "  Damage  to  Property :  See  Jme- 

DiOTiON  or  Justices.    1. 

** Workshop:"  See  Wobeshop  BBGUiATica 

Act. 

WORKSHOP  BE6ULATI0K  ACT  '30  ftSlTICl 
C.  146),  Si.  4,  e— "  Handicraft,'*  -  WoHcAop"- 
Empkyment  of  Child  under  Eight  Feart.]  A  Mi 
nnoer  eight  years  of  age  was  sent  to  the  rc^pmdeflt 
to  be  taught  to  make  straw  plait  and  to  rtaJ:  the 
child  was  kept  in  a  room  making  straw  plait  on^ 
the  respondent's  superintendence.  The  stia^vti 
proyided  by  the  child's  mother,  and  the  plait  vtf 
taken  home  to  her,  and  she  aold  it.  She  paid  the 
req)ondent  3d.  a  week,  but  he  had  no  interest  ii 
the  proceeds  of  the  sale  of  the  work  i—EM.  tint 
the  respondent  had  committed  the  o^nce  of  &r 
pk>ying  a  child  under  eight  years  of  ag»,  witfaiB 
the  meaning  of  ss.  6  &7  of  30  &  31  Yict.  c  146. n 
read  by  the  aid  of  tiie  interpretatioo  clawe,  a  ^ 
Bkadon,  Appellant;  PABMyrT,  RmposDEsrr  S71 
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'WOXnsn)lSa--'Indietmefd  for  J|^^24  d  25 
Vict.  e.  100,  $.  18 — Conviction  Jw  Mudemeanour 
—14  (t  15  Vid,  c.  19,  8.  5— Malice— Intent  to 
Frighten— Evidence.']  Tlie  prost-cutor  and  pri- 
soner were  out  at  niglit  in  separate  punts,  on  a 
creek,  in  pursuit  of  wild  fowl.  The  prisoner,  who 
was  j(  alous  of  any  one  going  there  to  shoot,  and 
had  tlireatened  to  fire  at  hirds  notwitlistanding 
other  persons  might  be  between  him  and  them, 
discharged  his  gim  from  a  distance  of  twenty-five 
yards  towards  the  punt  in  whioh  the  prosecutor 
lay  paddling.  At  that  moment  the  prosecutor's 
pant  slewed  round,  and  the  prosecutor  was  struck 
by  some  of  the  shot  and  seriously  wounded,  where- 
upon the  prisoner  rendered  him  help,  assuring 
him  that  the  injury  was  an  accidental  result  of  the 


slewing  round  of  the  punt.  The  night  was  light 
and  the  boat  visible  fifty  yards  off.  No  birds 
were  in  view.  The  two  men  had  always  been  on 
good  terms,  and  the  cun  was  fired  apparently  with 
the  hitention  of  frightening  the  pfoseeutor  away 
rather  than  that  of  hurting  him.  The  prisoner 
was  indicted  for  the  felony  of  wounding  with  in- 
•  tent  do  grievous  bodily  harm ;  but  the  jury,  under 
14  &  15  Vict.  c.  19,  s.  5,  found  him  guilty  of  tho 
misdemeanour  of  unlawfully  wounding:— IfeU, 
that  "unlawfully  wounding  within  the  meaning 
of  that  section  must  be  **  malicious ;"  and  that 
there  was  proof  of  malice,  which  justified  the  con- 
viction of  the  prisoner.  The  Qusem  v,  BAMrxL 
Sm  ITU  Wabd  .•..•,    467 


THE  END. 


LONDON: 

PBINTED  BY  WiLUAM  CLOWES  AND  SONS» 

STAMFORD  STREET  AND  CIIARIKO  CI106B. 
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